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"^Recewed the eissent of the Governor-General on October 6, 1860.'\ 


CHAPTER I. 


IXTRODUCTIOX. 


Whereas it is expedient to provide a general 
■preamhit Penal Codc for British India’ ; It is enacted as 

follows :— 

1. -This Act shall be called the Indian Penal Code and shall 
Title and extent effect, .throughout the whole of the territories 

•“^peration of the which arc Or may become vested in Her Majesty 
*■ by the Statute 21 and 22 Victoria^ Chapter 106*, 

'entitled “An Act for the better Government of India.. 


COMMENT 


The Indian Penal Code was drafted by the first Indian Law Commission of 
which Mr. (afterwards Lord) Macaulay was the President, and was submitted to the 
■Governor-General of India in Council in 1837. The draft Code under^vent further 
Tmsion at the hands of Sir Barnes Peacock and several others, and in 1860 it was 
placed on the Indian Statute Book. 

. Prior to 1860, the English criminal law, as modified by several Acts, was ad- 
ministered in the Presidency-to\vns of Bombay, Calcutta and Madras*. In the mofussil 
we Courts were principally guided by the Mahomedan criminal law, the glaring defects 
-of which were partly removed by Regulations of the Local Governments. In 1827, 
of administration of justice in the Presidency of Bombay was thoroughly 
^sed and from that time the law which the criminal Courts administered was set 
forth m a Regulation* But in the other two sister Presidencies the Mahomedan 
•cnmin^aw was in force till the Indian Ptnal Code came into operation. 

^0 criminal law of India has been codified in the Penal Code and the Crimi- 
Procedure Code; the former Code deals specifically with offences and states 
What matters will afford an excuse or a defence to a charge of any offence, and the 
J-^rt IS not entitled to invoke the common law of England in such matters at all*. 
.,rf. Code is the substantive law and the Criminal Procedure Code, the ad- 
' law. Section 5 of the latter Code says; ** All offences under the Indian 


‘ 9 Geo IV. a 74 : Acts VII and XIX of 
: Act XXXI of 1838: Acts XXII and 
^XXI of 1839; Acts VII and X of 1844 ; 


Act XVI of 18S2. 

* XIV of 1827. 

* Copal Naidu, (1922) 46 Mad. 606, 



2 LAW OF CRIMES (CHAP. I. 

Penal Code shall be investigated, inquired into, tried and otherwise dealt with ac¬ 
cording to the provisions hereinafter contMned.” 

Preambie.—The preamble shows that the Code was intended to be a general 
Penal Code for British India, but it contains no specific repeal of the penal laws- 
then in force. This was mttntional, as it was considered possible that some offences 
might have been omitted which it would not be intended to exempt from penal con- 
sequences^. 

The preamble of an Act sets forth the reason for the particular Act of the- 
Legislature and foreshadows what is intended to be effected by the Act. It is a key" 
to open the minds of the framers of the Act It may be referred to for the purpose- 
of clearing up any ambiguity*. It is to the preamble more especially that we are to* 
look for the reason or spirit of every statute; rehearsing this, as it ordinarily does, 
the evils sought to be remedied, or doubts purported to be removed by the statute,, 
and so evidencing, in the best and most satisfactory manner, the object or intention of 
the Legislature in making and pasang the statute iteelf^ But a preamble cannot cut 
down the meaning of an enactment* 

Title.—The title of an Act js undoubtedly part of the Act itself, and it is 
legitimate to use it for the purpose of interpreting the Act as a whole and ascertaining' 
its scope. The title is given to an Act solely for the purpose of facility of reference. 
It IS a statutory nickname to obviate the necessity of always referring to the Act 
under its full and descriptive title. It is not legitimate to use it for the purpose of 
ascertaining the scope of the Act. Its object is identification and not description®. 
It has been held that you cannot resort to the title of an Act for the purpose of con¬ 
struing its provisions Still, as was said by a very sound and careful Judge, “the- 
title of an Act of Parliament is no part of the law, but it may tend to shew the object 
of the Legislature " *, and Chitty, J observed that the title of an Act may be refer¬ 
red to for the puipose of ascertaining generally the scope of the Act®. The title of* 
a statute does not go for much in construing it; but it is not to be absolutely dis¬ 
regarded®. 

Date of opeiation of the Code.—-The Indian Penal Code came into operation- 
on the 1st day of January 1862. Originally It was to take effect on the 1st day of May 
1861, but this date was subsequently changed*® as it was thought it would not be right 
to allow the Code, which altered the whole cnminal law of the country, to take effect 
before it was translated and published for the information of the people, and before the- 
Indian Judges and officers had ample time thoroughly to understand it. 

Offences committed prior to the operation of the Code.—Such offences are- 
still punishable under the old Acts and Regulations** 

The Penal Code has been applied to offences committed before its operation in 
the Punjab by the Punjab Laws Act (IV of 1872), s. 39, and m Ajmere-Merwara by 
the Ajmere Laws Regulation (III of 1877), s 29. 

1. ' British India —According to the General Clauses Act*® ‘ British India ’ 
shall mean all territories and places ^rithin His Majesty's dominions which are for the 
time being governed by His Majesty through the Governor-General of India or through 

* Legal RemembranceT V. Mattlal Chose, (1859) 2 E & E 263. 

(1913) 41 Cal 173, 211 * East and TFest Indta Docks v. ShaWr- 

Secretary of State V. Vasudeo, (1928)- Savd and Albion Co, (1888) 39 Ch. D 351. 

30 Bom. L. R. 1494, 1498. * Per Lord Macnaghten m Fenton V. 

s Brett V Brett,' (1826) 3 Add 210, 162 Tkorley & Co, Limited, [1909] A. C 443, 
Eng. Rep.s456. 458. 447. 

* Secretety of State v. Sannidkiiaju * Kenrick & Co. v. Lawrence & Co.,. 

^ .. o. T,-_ T R.500.PX. (1890) 25 Q B D. 99, 104 

■ . ■ ■ er & Sons, *® Act VI of 1861 changed the date. 

, . 7ompasttoTS, ** Mulua, (1878) f All. 599; contra, Dil— 

' ' * 'V. EkMz, jour Mtsser, (1877) 2 Cal 225, fb. 

*. *s X of 1897, s 3(7) 
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any Go«mor or other officer subordinate to the Governor-General of India. Thus the 
Penal Code does not extend to the tributary Mehals of Mohurbhunj* and Kheonjur-. 


2. ‘The whole of the territories which are or may become vested in Her 
Majest}’ by the Statute 21 & 22 Vic., c. 106 —Section 1 of this statute, which has- 
now been repealed by the Government of India Act, 1915 (5 & 6 Geo. V, c. 61), enacted ; 
“ The Gowmment of the temtones now in the possession or under the Government of 
the East India Company, and all powers in relation to Government vested in or exer¬ 
cised by the said Company m trust for Her Majesty, shall cease to be vested in or 
e.xerds^ by the said Company, and all territories in the possession or under the 
Go\’enmient of the said Company, and all rights vested in or which if this Act had not 
been passed might have been exerased by the said Company in relation to any territories, 
shall becxime vested in Her Majesty, and be exercised in Her name ; and for the pur¬ 
poses of this Act India shall mean the territories vested in Her Majesty as aforesaid, 
and all territories which may become vested in Her Majesty by virtue of any such 
rights as aforesaid". 

The words "may become vested” signify that territories which come under the 
j’urisdiction of the Government of India, though not forming part of British India, 
will be governed by the Code, e g, Burma 

The Code has been extended to outlying parts of British India (<t) by noti¬ 
fication under the Scheduled Districts Act. 1874, and ib) by Regulations under 33 & 34 
Vic., c. 3*.— 


The Settlement of Pnnce of Wales' Island. 

Singapore and Malacca*. Nicobar Islands* 
The Santhal Parganas". 

The Arakan Hill Districts 

The United Provinces Tarai Districts*. 

T*'" /y. 1 1 T , , 


WIL U1 OlJlgUllUlll'-. 

The Island of Penm‘*. 
Laccadive Island$<*. 
Zanzibari*. 

Somalilandi*. 

Uganda**. 

British Baluchistan**. 


Angui and the Khondmals*-’ 

WiiJi modilications in the Chittagong and 
Kachm Hill tracts** 

The Chm Hills”. 

Upjjer Burma generally, except the Shan. 
States**. 

The Lushai Hills**, 

The Pargana of Manpur in Central India*®. 
The Cantonment of Deesa**. 

Coast and Island of the Persian Gulf and the- 
Gulf of Oman** 

Abyssinia** 

Muskat** 

Bahrein**. 

The temtones of the Shaikh of Kuwait**. 


* Kethub Mehajan, (1882 ) 8 Cal 985 
TB; Hurste Mahapatro V Dinobundo Patto, 
(1881) 7 CaL 533 , Bhuta Santal v Dana 
Sofltol. (1915) 20 C W. N. 62, 17 Cr L. J. 
128. 

* Btchtlranund Dasi v. BhuSbut Peiat, 
(1889) 16 Cal 667. 

* Repealed by the Gavcmment of India 
Act, 1915. Section 130 of this Act says 
that such repeal will not affect the validity 
of any regulations issued 

* Act V of 1867. 

* C. /., 30th October 1869. Notification 
No. 4918 of 27th October 1869. 

* Rex III of 1872 as amended by Reg 
lirof 1899. 

’ Reg lx of 1874, s 3. 

* Act XIV of 1874. s 3 (o). G. I.. 1876, 
Part I. p 503. 

* Ibid, p 504 

** Government Notification, dated the 
13ih February 1884; Mangal Tekchand, 
(1886) 10 Bom. 258 

,** Cheria Koya. (1890) 13 Mad. 353 ; The 
Laccadive Island and Minicoy Reg. I oI 1913. 

*» Zanzibar Order in Couna), 1914, G. /., 
Part I. p. 946 ; Bam. Govt. Gaz., 1914, Part 


I, P 1039 See Dossaji CHlam Husem, (1878),. 
3 Bom. 334. 

»* Order in Council, 1897. 

** Reg. II of 1913. 

*» Reg nr of 1913 
>« Reg. I of 1895, s 3. 

»* Reg V of 1896 

*• Burma Law’s Act, XIII of 1898, s 4 
(1) and Sch 1 

1" Act XIV of 1872, s. 5 C 7, 1898,. 
Part II. p 345. 

»® Ibid, ss 3 and 5A. C. I., 1899. Part 

II. P 419 

*» Notification No 5287, dated 30th Julr 
1906, Bom Govt. Caz.. Part I, p. 983. 

** The Persian Coast and Islands Order 
in Council. 1907, s. 7. Notification Na 4375,. 
dated 7th May 1907. Bom Govt. Gaz . 
Part I. p 1056 

s» The Abyssinia Order in Council. G. 7 , 
Part I. pp. 295-320. 

s« The Muskat Order in Council, 1914, 
C. / . Part 1. ptx 899-915. 

»» Bahrein Order in Couneff, 1913, C. /.. 
Part I. pp. 231-246. 

f« The- Kuwait Order in Council. 1923. 
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fCHAP. I. 


On the frontier of Sind the Penal Code is superseded by Regulation V of 1872 
:and Regulation III of 1892* so far as these Regulations are inconsistent-with the pro¬ 
visions of the Code. 

The Code has been extended, or declared applicable to Native States or parts 
thereof by notification in the Gazette of India or by local laws made with the sanction 
•of the Governor-General in Council. It has been extended to— 


>(I) 1. The Hyderabad Assigned District 
(otherwise known as Berar), 
including the Cantonments oS 
Akola, Amraoti and Ehchpur 

2 The Civil and Afihtary Station of 

Bangalore*. 

3 Rajputana, the Parganas of Jodgarh 

Dewiar, Saroth, Chang Kotkarana. 
and the Station of Abu 
4. The Hyderabad Residency Bazaars 
5 The Kathiawar Agency’. 

.6. The Surat Agency. 


7 Kolhapur Civil Station. 

8. Kasumpti (Keonthal). 

9. Frontier tracts, Dera Ghaaj Khan and 

Dera Ismail Khan. 

10 The Baluchistan Agency Territories. 

11 The Satara Jagirs (partially). 

12. Part of the Nanewan Assigned Tract, 
near Bhamo in Upper Burma 
13 TTie terntories of H. H. the Maharajah 
of Jammu and Kashmifj for purpose 
of jurisdiction in certain cases. 


(ID The following British Cantonments m Native States :— 


1 Secunderabad, Deesa, Deolali, Bhuj. Baroda, Mhow, Nimach, Nowgong. 

Agar, Gtmah, &hore, Sutna, Sirdarpore 

2 The Hyderabad Contingent Stations of Auningabad, Jalna, HingoU, 

Raichur and Bolarum, Momtnabad 


(III) Such parts of the following Railways as pass through Native States*:— 
Ahmedabad-Prantij Railway. 

Barsi Light Railway 
Bengal-Nagpur Railway 
Bhavnagar Railway 
Billimora-Kolamba Railway 


Bombay, Baroda and Central India Railway 
Cawnpore-Achnera State Railway 
Delhi-Umballa-Kalka Railway 
Dhond-Manmad Railway. 

Dhrangadhra Railway. 

Godhra-Lunawada Railway. 
Godhra-Rutlam-Nagda Railway. 
Gondal-Porbandar Railway 
'Goona-Ba\’an Railway. 

'Great Indian Peninsula Railway. 
Hyderabad-Godaven Valley Railway. 

Indian Midland Railway. 

Jammu and Ka^mir Railway 
Jamnagar and Dwarka Railway 
Jetalsar-Rajkot Railway. 


Junagarh Railway. 

KoUr Gold Fields Railway. 

Kolhapur Railway. 

Kotri-Rohn Railway. 

Madras and Southern Mahratta Railway. 
Mdisana Viramgam Railway. 

Morvi Railway 
Mysore State Railway. 

Nizam’s Guaranteed State Railway. 
North-Western Railway. 

Oudh and Rohilkhund State Railway. 
Palanpur-Deesa Railway. 

Pellad-C^mbay Railway. 

Rajkot-Jamnagar Railway. 

Rajpipla State Railway. 

Rajputana-Malwa Railway 
S^armati Roho Railway. 

Sangh State Railway. 

Southern Punjab Raihvay. 

Tapti Valley Railway. 


The following Native States have adopted the Penal Code with or without 
.alterations :— 


(1) Bombay States —Akalkot. Janjira, Jath, Kolhapur, Malia, Miraj (Junior), 

Mull, Ramsury, Savanur, Sawantwady, Sholapur. 

(2) CenlTol Provinces —Bamra, Kanker. Khairagarh and Nandgaon. 


* Vide the Bombay Code, Vol. I, pp. 119 
and 277 (4th Edn) 

* See Hayes, (1888) 12 Mad. 39, m 
which it was held that the Civil and Mih- 

•lary Station of Bangalore was not Biiti^ 
temlory but a part of the Mysore Stale, 
but the Indian Criminal I,aw was in force 
therein by reason of declarations made by the 
Governor-General in Counal in exercise of 
powers conferred by the Foreign Jurisdiction 
and Extradition Act, 1879. 

s See Abdul Lattb, (1885) 10 Bom. 186, 
where it was held that the Civil Station at 
Rajkot t'as not part of Bntish India nitlun 
the meaning of Statute 21 & 22 Vie., c. 106 


This case is followed in Ckimanlal. (1912) 
14 Bom. L R 876, 37 Bom 152, where it i« 
held, dissenting from Triccam Panachand v, 
r*e B. B & C. I. Ply., (1885) 9 Bom. 244, 
that the Civil Station at Wadhwan is not part 
of Bntish India. 

•* As to the railways passing through the 
territories of Native States in the Bombay 
Presidency, see the Bombay Government 
Gazelle, 1924, Part I, p 2516, where Noti¬ 
fication No 482-1, dated 3rd October 1924, 
of Government of India is reproduced. It 
cancels Notification of Government of India 
No »782 I. B., dated 9th Apnl 1913, with all 
notifications amending the same. 
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SECS. 1-2.] 

(3) Indore .—A Penal Code, founded on Act XIV of 1860, was passed by the Maha¬ 

raja Holkar some years before 1890 

(4) Mysore .—The Penal Code was in force during the British admiijistration of the 

State. By the Deed of Transfer, Mardi 1, 1881, it was included in the 
Sdiedule of Laws which, by s. 91 of the deed, the \faharaja was bound to 
maintain 

(5) Puducollah—Tht Penal Code was dedared bv the Raja to be the law of his 

State in 1882. 

(6) Traiancore —^The Penal Code and the WTuppmg Act were adopted in 1881. 
Amendment.—Aftei the word ‘effect’ there \verc the words ‘"on and from 

the first day of January, 1862 ”, and after the word ' India' there were the words 
" except the Settlement of Prince of Wales’ Island, Singapore, and Malacca These 
words were omitted by the Repealing and Amending Act ('XII of 1891), Sch. I. 


PRACTICE. 

Jurisdiaion.—By the terms of the Statute 24 & 25 Vic., c. 104 (now re¬ 
enacted in the Government of India Act, 1915, s 106, and the Government of India 
Act, 1935, s. 223), the exercise of jurisdiction in any part of His Majesty’s Indian 
territories by the High Courts was meant to be subject to, and not exclusive of, the 
general legislative power of the Governor-General in Council. An exercise of legislative 
authority by the GovemofrGfeneral in Council, whereby any place or territory is re¬ 
moved from the jurialiction of the High Courts, is one expressly contemplated by the 
above statute, and by the Letters Patent issued under that statute (see, now s. 109 of ‘ 
the Government of India Act. 1915)‘ , 

As regards the junsdiction of British Courts on railways in Native States the 
Courts ought to ascertain whether the jurisdiction granted relates only to olfences com¬ 
mitted on the railway or in any way connected with its administration or whether 
the juri^iction is general criminal jurisdiction irrespective of the place where the 
offence is committed. If the jurisdiction ceded is not general criminal junsdiction, 
then a person who has committed an offence in British territory cannot be arrested at a 
station on a railway line passing through a Native State* 

2. Every person^ shall be liable to punishment under this 
Punishment of Code and not otherwise* for every act or omission' 
contrary to the provisions thereof*, of which he shall 
territories. be guilty within the said territories*... 

COMMENT. 

This section deals with the intra-territonal operation of the Code It makes 
the Code universal in its application to all parts of British India But in the case 
of certain districts*, the local Goverrunent to which any such district is annexed may,, 
with the sanction of the Governor-General in Council, notify that the Code is not in 
force in such district. 

Prosecution could be instituted under the Code at any time after the offence ii 
committed. Nullum lempus occurril reg* (lapse of time does not bar the right of 
Crown). 

1. ' Every person —Every person is made liable to punishment, without 
distinction of nation, rank, caste or cre^, provided the offence with which he is charged 
has been committed in some part of British India. 

The Law Commissioners in their address observe : " Your Lordship in Cknindl 
will see that we have not proposed to exc^t from the operation of this Code any of 
the ancient sovereign houses of India residing within the Company’s territories. ^Vhe- 
ther any such exception ought to be made is a question which, without a more accurate 


Burak. (1878) 5 I, A 178, 4 CaL I72L 
S« Muhammad Yusul-ud-din, (1897) 
A. 137; Radha Ruken. (1920) 1 
See Vtnayak Damodar Sat arkar, (1910) 


13 Bom, L. Jt 296, 304, 33 Bora. 225. 

Districts menuoned in Act 

XI\ of 1874. 

Draft Penal Code, p 



EXTRACTS FROM THE PREFACE TO THE THIRD EDITION 

The commentary under eacli section is divided into three Parts : first comes 
Comment; secondly, Cases ; and thirdly, matter pertaining to Practice. 

As to Comment.— The object of a section as foreshadowed in the Note of the 
authors of the Code, or in the two Reports of the Indian Law Commissioners or m 
the Proceedings of the Legislative Coundl, has been fully stated. Wherc\'cr the 
scope of a section has been the subj’cct of a judicial criticism it has been carefully ex¬ 
plained. Wherever the meaning or principle of a section is elucidated in a judicial 
pronouncement excerpts from it have been given. Every judicial interpretation or 
construction of a word, phrase or clause, has been given, as much as possible, in the 
ipsissima verba of Judges. For fadlity of reference, the words, expressions and claus¬ 
es commented upon are capped with figures in the text and are repeated in the Com¬ 
ment as sub-headings with corresponding numbers 

.As to Cases. —The cases bearing on each section have been arranged into cog¬ 
nate groups, each group illustrating some clause. 

As to Pr-actice. —This part is sub-divided into two main headings: first comes 
E\ddence; and, secondly, Procedure. 

Under Evidence all points necessary for the prosecution to prove, in order to 
bring a charge home to the accused, are categorically stated; and questions relating 
to onus, mode of proof, and admissibility or non-admissibility of evidence arc dis¬ 
cussed. 

Under Procedure fall the contents of the second sdicdule of the Code of Cri¬ 
minal Procedure; questions concering Jurisdiction. Sanction, and measure of Punish¬ 
ment : references to Criminal Circulars issued for the guidance of subordinate Judi¬ 
ciary and Magistracy by all the High Courts. Chief Courts, and Judicial Commis- 
sioners’ Courts; and, lastly, forms of Charges for various offences 


EXTRACT FROM THE PREFACE TO THE NINTH EDITION 

All Indian decisions, whether reported in the olTidal or non-official scries of 
law reports, have been incorporated in this work. Mr. Justice West observed in 
the Full Bench case of Empress v. it/oorge Chetty (5 Bom. 338, 362) that “the 
framers of the Indian Penal Code regarding the English System as ‘ artificial * ' com¬ 
plicated’, ‘framed without the slightest reference to India', and very 'defective* 
declined to make it more than any local system the groundwork of the Code Cases 
dedded in England, therefore, must be received in India with a careful allowanotv 
for the great difference of the law in the two countries’;. The authors have, therefor^ 


merely creates unavoidable pitfalls English’cas^’have ^,*'howcwr todS^sI^S 
ferred to where the English criminal law is on all fours with the Indian Code. 


EXTRACT FROM THE PREFACE TO THE TWELFTH EDITION 

^ this work should be called for in less than two years 

from the publication of the last edition is a striking testimony to its popularity S 
the profession at large. As imitation is the sincerest form of flatter^ it is rpfr^v. 
ing to find that the general —- 

have been either ingeniously _ , ' . . . 

In one case the likeness has . ' _ * 

in this Commentary appear vewaltm el bteralim. Had plagiarism been an’ 
under the Penal Code rt would haw: been interesUng to read St S. “ 
had to say in expounding it! * annotaror 
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THE INDIAN PENAL CODE. 

(Act XLV of 1860.) 

{Received the assent of the GovemoT-General on October 6, I860.] 


CHAPTER I. 


Introduction. 


Preamble. 


Whereas it is expedient to provide a general Pe.'«l Code- 
for British India; It is enacted as follows:— 


1 . This Act shall be called the Indian Penal Code, and shall take effect... 
Title and extent throughout the whole of the tenitories wWch are or may become 
of operation of the vested in Her Majesty by the Statute 21 and 22 Victoria, Chap- 
Code. ter 106, entitled “ An Act for the better government of 

India..." 


Punishment of 
offences committed 
within the said 
territories. 


2. Every person shall be liable to punishment under this 
Code and not otherwise for every act or omission contrary to* 
the provisions thereof, of which he shall be guilty within the- 
said territories... 


3 . Any person liable, by any law passed by the Governor General of India 
in Council, to be tried for an offence committed beyond the- 
limits of the said territories shall be dealt with according to 
the provisions of this Code for any act committed beyond the 
said territories in the same manner as if such act had been com¬ 
mitted within the said territories. 

4. The provisions of this Code apply also to any of¬ 
fence committed by— 

(1) any Native Indian subject of Her Majesty in any place without and' 
beyond British India; 

(2) any other British subject within the territories of any Native Prince 
or Chief in India; 

(5) any servant of the Queen, whether a British subject or not, within the 
territories of any Native Prince or Chief in India 

Explanation. —In this section the word "offence” includes every act com¬ 
mitted outside British India, which, if committed in British India, would be punisha¬ 
ble under this Code. 


Punishment of 
offences committed 
beyond, but which 
by law may be 
tried within the 
territories. 

Extension o f 
Code to extra-ter- 
ntorial offences. 


ILLUSTRATIONS. 


(a) A, a coolie, vsho is a Native Indian subject, commits a murder in Uganda. 
He can be tried and convicted of murder in any pla« in British India in which he may 
be found 

(&) B, a European British subject, commits a murder in Kashmir. He can be tried' 
and convicted of murder in any place in Bntish India in which he may be found. 

(c) C, a foreigner who is in the arvice of the Punjab Government, commits a 
murder in Jhind He can be tned and convicted of murder at any place in Bntish India in 
v/hich he may be found 

^ .Bntish Subject living m Indore, instigates E to commit a murder in 
Bombay. D is guilty of abetting murder 


5. Nothing in this Act is intended to repeal, vary, suspend, or affect any of 
the provisions of the Statute 3 & 4 William IV, Chapter 85 
to^^ertedS ^y.Act of Parliament passed after that Statute in any- 

this Act. wise affeePng the East India Company or the said territories, or 

the inhabitants thereof; or any of the provisions of any Act for 
pumshing mutiny and desertion of officers, soldiers, sailors or airmen in the service 
of Her Majesty..., or of any special or local law. 
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CHAPTER 11. 


General Explanations. 


6. Throughout tWs Code every definition of an offence, every penal provi¬ 
sion and every iliustration of every such definition or penal pro¬ 
vision, shall be understood subjert to the exceptions contained 
in the chapter entitled “General Exceptions”, though those ex¬ 
ceptions are not repeated in such definition, penal provision or 


Definitions in 
the Code to be un¬ 
derstood subject to 
exceptions, 
illustration. 


ILLUSTRATIONS. 

(а) The sections in this Code, iwhldi OHitain definitions of offences, do not express 
that a child under seven years of age cannot comiiut sudi offences ; but the definitions are to be 
understood subject to the general exception which provides that nothing shall be an offence 
which is done by a child under sewn years of age. 

(б) A. a police-officer, without warrant, apprdiends Z who has committed murder. 
Here A is not guilty of the offence of wrongful confinement; for he was bound by law to 
apprehend Z, and therefore the case falls wilhm the general exception whith provides that 
" nothing Is an offence which is done by a person who is bound by law to do it ” 

Sense of expres- Every expression which is explained m any part of 

sion once explain- this Code, is used in every part of this Code iti conformity with 

the explanation. 

8. The pronoun “he” and its derivatives are used of 
any person, whether male or female 

9. Unless the contrary appears from the context, words 
importing the singular number include the plural number, and 
words importing the plural number include the singular num- 


Gender. 

Number. 

bcr. 


“ Man ”, 

" Woman ”. 

" Perron ", 

■' Public 


10. The word "man" denotes a male human being of 
any age: the word "ivoman" denotes a female human being of 
any age. 

11. The word “person" includes any Company or Asso¬ 
ciation, or body of persons, whether incorporated or not 

12. The word “public” includes any class of the public 
or any community. 


13. The word "Queen” denotes the Sovereign for the time being of the 

“ Queen United Kingdom of Great Britain and Ireland 

14. The words “ serNmnt of the Queen" denote all officers or scr\-ants con- 

i, tinued, appointed or employed in India by or under the autho- 
Queen”?*^ ° nty of the said Statute 21 & 22 Victona, Chapter 106. entitled 

“ An Act for the better goiemmenl of India ’. or by or under 
the authority of the Government of India or any Go\-emment 


15. The words “British India” denote the temtones which are or may 
“Rnti-J ! become \ested m Her Majesty by the said Statute 21 A 22 

» a la . Victona. Chapter 106, entitled ” An .Act for the bi-tter go\em- 
ment of India ” .. 


16. The words ’* Gowmincnt of India denote the Governor CeneraJ of 
“CniTii..,- t India in Counal, or dunng the absence of the Gcyvrmor Cers*- 
India*'. " ml of India from his Counal. the PrTiJdiT.t in Council, or lSc- 

Goi’mior General ot India alone, as regards the powers whidi 
bo lawfully e.xcrci«cd by them or him respectiwly 


17 The word “Goi-emment' denotes the tvrvsi or p^sccis authceired by 
- law to admiru-ter executive Go\-erTuner.t in 2 r.y po-'t of B.ntiih 
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„ 18. The word “Residency” denotes the territories sub- 

“ Presidency . Government of a Presidency. 

19. The word “ Judge ” denotes not only every person who is ofTidally desig- 
“ Judge nated as a Judge, but also every person 

who is empowered by law to give, in any legal proceeding, civil or criminal, 
a definitive judgment, or a judgment whidi, if not appealed against, would be defi* 
nitive, or a judgment which, if confirmed by some other authority, would be defi¬ 
nitive, or 

who is one of a body of persons, whidi body of persons is empowered by law 
to give such a judgment 

ILLUSTRATIONS. 

(o) A Collector exercising junsdiction m a suit under Act X of 1859 is a Judge. 

lb) A Magistrate exercising jurisdiction in respect of a charge on which he has 
power to sentence to fine or imprisonment with or without appeal, is a judge. 

(c) A member of a panchayat which has power, unefer Regulation Vll, 1816, of 
the Madras Code, to try and determine suits, is a Judge. 

(d) A Magistrate exercising jurisdiction m respect of a charge on whith he has 
power only to commit for trial to another Court, is not a Judge. 

20. The words “ Court of Justice" denote a Judge who is empowered by 

*• r rt f Tii«i judiaally alone, or a body of Judges which is em- 

tice” powered by law to act judicially as a body, when such Judge 

or body of Judges is acting judicially. 

ILLUSTRATION. 

A panchayat actmg under Regulation VII, 1816, of the Madras Code, having power 
to try and determine suits, is a Court of Justice 

21 . The words ‘‘public servant” denote a person falling under any of the 
"Public servant", descriptions hereinafter following, namely r— 

First. —Every Covenanted servant of the Queen ; 

Second. —Every Commissioned Officer in the Military, Naval or Air Forces 
of the Queen while serving under the Government of India or any Government; 

Third.—"EyeTy Judge; 

Fourth. —Every officer of a Court of Justice whose duty it is, as such officer, 
to investigate or report on any matter of law or fact, or to make, authenticate, or 
keep any document, or to take charge or dispose of any property, or to execute any 
judicial process, or to administer any oath, or to interpret, or to preserve order in 
the Court; and every person specially authorized by a Court of Justice to perform 
any of such-duties; 

Fifth —^Every juryman, assessor or member of a panchayat assisting a Court 
of Justice or public servant; 

Sixffi.—^Every arbitrator or other person to whom any cause or matter has 
been referred for decision or report by any Court of Justice, or by any other com- 
. patent public authority ; 

Seventh. —Every person who holds any office by virtue of which he is em¬ 
powered to place or keep any person in confinement; 

Eighth. —Every officer of Government whose duty it is, as such officer, to pre¬ 
vent offences, to give information of offences, to bring offenders to justice, or to 
protect the public health, safety or convenience ; 

.. Ninth —^Every officer whose duty it is, as such officer, to take, receive, keep 

5. No any property on behalf of Government, or to make any survey, assess- 

. ntract on behalf of Government, or to execute any revenue-process, or to 
to be^fferted "b9'‘ report, on any matter affecting the pecuniary interests of Govem- 
this Act. authenticate or ke^ any document relating to the pecuniary inte- 

. . ment, or to prevent the infraction of any law for the protection of the 

punishing rnutiny q{ Government, and every officer in the service or pay of Govem- 
of Her Majesty..,, jjy qj. commission for the performance of any public duty; 
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Tenth .—Every officer whose duty it is, as such officer, to take, receive, keep 
or expend any property, to make any survey or assessment or to levy any rate or 
tax for any secular common purpose of any village, town or district, or to make, 
authenticate or keep any document for the ascertaining of the rights of the people 
of any village, town or district. 


ILLUSTRATION. 


A Municipal Commissioner is a public sers’ant. 

Eleventh .—Every person who holds any office in virtue of which he is em¬ 
powered to prepare, publish, maintain or revise an electoral roll or to conduct an 
election or part of an election 

Explanation 1 .—Persons falling under any of the above descriptions are public 
servants, whether appointed by the Government or not. 

Explanation 2.—Wherever the words “ public servant" occur, they shall be 
understood of every person who is in actual possession of the situation of a public 
servant, whatever legal defect there may be in his right to hold that situation. 

Explanation 3 .—^The word “election" denotes an election for the purpose of 
selecting members of any legislative, muniapal or other public authority, of whate\'er 
character, the method of selection to which is by, or under, any law prescribed as 
by election. 


22. The words “moveable property” are intended to include corporeal pro- 
" Moveable pro- perty of every description, except land and things attached to 

perty” the earth or permanently fastened to anything which is attached 

to the earth. 

23. “Wrongful gain” is gam by unlawful means of property to which the 
“Wrongful gain”, person gaining is not legally entitled. 

,..y , , , .. "Wrongful loss” is the loss by unlawful means of pro- 

wrongful loss . which the person losing it is legally entitled 

A person is said to gain wrongfully when such person retains wrongfully, as 
well as when such person acquires wrongfully. A person is said 
in\\ to lose wTongfully when such person is wrongfully kept out of 

!uongfull>% ony property, as well as when such person is wrongfully dcpn\-ed 

of property. 


24. Whoc\’er does an>'thmg with the intention of causing wrongful gam to 

..r, . , „ one person or wrongful loss to another person, is said to do that 

D,sho.c,tly . 

25. A person is said to do a thing fraudulently if he dix'S that thing with 
“ Fraudulently intent to defraud but not otherwnsc. 

“Reason to 26. A person is said to ha\-e ”reason to bch(n-e” a thing 

bdicw”. if he has suffiacnt cause to believe that thing but not otherwise. 


Property in pos- 27. \Micn property is in the pos.ses'ion of a person's wife, 

se-wion of ^fe, dork or servant, on account of that person, it is in that person't 
clerk or sen-ant. possession within the meaning of this Code. 

Exfilenotjon —A person employed icmporanly or on a particular oca* ion »• 
the capacity of a derk or scr\-ant. is a derk or seiaTml within the meaning of r‘ 
section. 


28. A person is said to "counterfeit” who caust-s one thing to rtv*-ri, 
“Counterfeit” another thing, intending bj' Toam of th.n rr:«r.bla.nce tO 

be practised 


deception, or knowing it to be likely that deception wi” 


Explofiatim J.—It is not essential to cewr.tcrfeitmg that the im 
be exact. 

Explanation 3 .—^\'hen a person causes me thing to revmblr i 
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and the resemblance is such that a person might be deceived thereby, it shall be 
presumed, until the contrary is proved, that the person so causing the one thing to 
res’emble the other thing intended by means of that resemblance to practise decep* 
tion or knew it to be likely that deception would thereby be practised. 

29. The word “ document ” denotes any matter expressed or described upon 
„ any substance by means of letters, figures or marks, or by more 
“ Document . those means, intended to be used, or which may be 

used, as evidence of that matter. 

Explanation 1 .—It is immaterial by what means or upon what substance the 
letters, figures or marks are formed, or whether the evidence is intended for, or may 
be used in, a Court of Justice, or not. 

mxKTRATIONS. 

A writing expressing the terms of a contract, which may be used as evidence of the 
contract, is a document. 

A cheque upon a banker is a documenL • 

A power-of-attomey is a document. 

A roap or plan which is intended to be used or which may be used as evidence, is 
a document. 

A writing containing directions or mstructions is a document 

Explanation 2.—Whatever is expressed by means of letters, figures or marks 
as explained by mercantile or other usage, shall be deemed to be expressed by such 
letters, figures or marks within the meaning of this section, although the same may 
not be actually expressed 


uius-nuaioN. ^ 

A writes his name on the back of a bill of exchange payable to his order. The mean* 
me of endorsement, as explained by mercantile usage, is that the bill is to be paid to the 
hmder. The endorsement is a document, and must be construed in the same manner as if 
the words “pay to the holder" or words to that effect had been written over the signature. 

30. The words “ valuable security " denote a document which is, or purports 
„v i ui- to be, a document whereby any legal right is created, extended, 

iity” * transferred, restricted, extinguished or released, or whereby any 

^ * person acknowledges that he lies under legal liability, or has not 

a certain legal right. 

ILLUSTRAtlON 

A writes his name on the back of a bill of exchange. As the effect of this endorse¬ 
ment is to transfer the nght to the bill to any person who may become the lawful holder of 
it, the endorsement is a "valuable secunty". 

"A will" words “a will” denote any testamentary docu- 

Words referring . 32. In every part of this Code, except where a contrary 

to acts mclude intention appears from the context, words which refer to acts 
illegal omissions. <Jone extend also to illegal omissions. 

33. The word " act ” denotes as w^ a series of acts as a single act: the 
word “omission” denotes as well a series of omissions as a 
single omission 

34. When a cnminal act is done by several persons, in 
furtherance of the common intention of all, each of such persons 
is liable for that act in the same manner as if it were done by 
him alone 

35. Whenever an act, which is criminal only by reason of 
its being done with a criminal knowledge or intention, is done by 
several persons, each of such persons who joins in the act with 
such knowledge or int^tion is liable for the act in the same 
manner as if the act were done by him alone with that know¬ 
ledge or intention. 


Act 

" Omission 

Acts done by 
several persons in 
furtherance of com¬ 
mon intention. 


When such an 
act IS criminal by 
reason of its bemg 
done with a crimi¬ 
nal knowledge ‘or 
intention. 
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36. Wherever the causing of a certain effect, or an attempt to cause that 
ERect caused effect, by an act or by an omission, is an offence, it Is to be 

partly by act and understood that the causing of that effect partly by an act and 

partly by omission, partly by an omission is the same offence. 


. ILLUSTRATION. 


A intentionally causes Z’s death, partly by illegally omitting to give Z food, and 
partly by beating Z. A has committed murder. 


Co-operation by 
doing one of seve¬ 
ral acts constitut¬ 
ing an offence. 


37. When an offence is committed by means of several 
acts, whoever intentionally co-operates in the commission of that 
offence by doing any one of those acts, either singly or jointly 
with any other person, copimits that offence. 


ILLUSTRATIONS. 


(a) A and B agree to murder Z by severally and at different times giving him 
small doses of poison. A and B administer the poison according to the agreement with 
intent to murder Z. Z dies from the effects of the several doses of poison so administered to 
him. Here A and B intentionally co-operate in the commission of murder and as each of 
them does an act by which the death js caused, they are both guilty of the offence though 
their acts are separate 

(fe) A and B are joint jailors, and. as such, have the charge of Z, a prisoner, alter¬ 
nately for six hours at a time A and B, intending to cause Z's death, knowingly co-operate 
in causing that effect by illegally omitURg, each during the time of his attendance, to furnish 
Z with food supplied to them for that purpose Z dies of hunger Both A and B are guilty 
of the murder of Z. 

(c) A, a jailor, has the charge of Z, a pnsoncr A, intending to cause Z's death, 
illegally omits to supply Z with food , m consequence of which Z is much reduced in strength, 
but the starvation is not sufficient to cause his death A is dismissed from his office, and 
B succeeds him. B, without collusion or co^peraijon n;th A, dJegaHr omtts to supply Z 
with food, knowing that he is likely thereby to cause Z's death. Z dies of hunger B is 
guilty of murder, but, as A did not co-operate with B, A is guilty only of an attempt fo 
commit murder 

concern- 38. \Vhere several persons are engaged or concerned in 

^'iha^ act the commission of a criminal act, they may be guilty of differ- 
^encei offences by means of that act. 

lUUSTRATIO.N 


Persons 
ed in enr 

S ’ be . 
tent I 


A attacks Z under such circumstances of grasT proi-ocation ihai his killing of Z would 
be only culpable homiade not amounting to murder B ha\ing ill-will towards Z and 
intending to kill him, and not having been subject to the provocation, assivts \ m killing Z. 
Here, though A and B are botli engaged m causing Z’s death. B is guiltj of murder, and \ 
is guilty only of culpable homicide. 


39. A person is said to cause an effect "vofunfanly '* when he causes it by 
V < •, „ means whereby he intended to cause it, or b> means which, li 

0 un an y . employing those means, he knew or had reason to 

•believe to be likely to cause it. 


illustrstiov. 

A sets fire, b> night, to an inhabited hou«e in a laige town, for ike jJurpcKc of faaLtat- 
ing robbery, and thus causes the death of a jwron. Here, A may not havT intended to 
rauve death, and may even be sorry that death has been caused by his act: jTt, if be knew 
that he was likely to cause death, he has caused death voJunianly. 

40. Except in the chapter and sections mentioned in clauses two and three of 
••offy, ^hls section, the word “offeree” denotes a thing made puni-h- 

'■ • able by this Code. 

In Chapter IV. Chapter VA and m the foffowmg sections, narndy, sicticeu 
65. 66. 6T, 71. 109. IW. 112. 114. 115. 116. 117, 187. IJH. 195. 203. 211. 213 
2U. 221. 222. 223. 224. 225. 327. 32S. 329. 330. 331. 347. 348. 389. and -455. 

word ' offence *' denotes a thing punishable under this Cede, or utdvr any ir«iaJ cr 
local law as hereinafter defined 

And in sections 141. 176. 177. 201. 202. 212. 216 and 441 the word “nrTcr^“ 
Im tlic same moaning wh^-n the thing ixnu-.haKe under the «r«ial cc kxal law ts 
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punishable under such law with imprisMunent for a term of six months or upwards* 
whether with or without fine. 


“ Spedal law 
“ Local law 


41. A “special law” is a law applicable to a parti¬ 
cular subject. 

42. A “local law” is a law applicable only to a parti¬ 
cular part of British India. 


43. The word “ illegal ” is applicable to everytliing which is an offence or 

“ Illegal which is prohibit^ by law, or which furnishes ground for a civil 

" Legally ’ bound action : and a person is said to be " legally bound to do ” what- 

to do”. ever it is illegal in him to omit. 

44. The word “ injury ” denotes any harm whatever illegally caused to any 

“ Injury ". person, in body, mind, reputation or property. 

45. The word “life” denotes the life of a human being, unless the contrary 

"Life”. appears from the context. 

46. The word “ death ” denotes the death of a human being, unless the con- 

"Death". trary appears from the context. ^ 

47. The word “animal ” denotes any living creature, other than a human 

" Animal ”. being 

48. The word “ vessel ” denotes anything made for the conveyance by water 

*' Vessel ” of human beings or of property. 

49 Wherever the word “ year ” or the word “ month " is used, it is to be 
Year understood that the year or the month is to be reckoned accord- 

" Month ing to the British calendar. 

50. The word “ section ” denotes one of those portions of a chapter of this 

“Section”. Code which are distinguished by prefixed numeral figures. 

51. The word “oath” includes a solemn affirmation substituted by law for 
.. Q ^an oath, and any declaration required or authorized by law to be- 

made before a public servant or to be used for the purpose of 
proof, whether in a Court of Justice or not. 

52. Nothing is said to be done or believed in “good faith" which is done- 
'■ Good fajth". or believed without due care and attention. 


CHAPTER III. 


Of Punishments. 

o. . , 53. The punishments to which offenders are liable under 

Punishments. provisions of this Code are,— 

First. —^Death; 

Secondly. —^Transportation; 

Thirdly .—Penal servitude; 

Fourthly. —Imprisonment, which is of two descriptions, namely:— 

U) Rigorous, that is, with hard labour, 

(2) Simple. 

Fifthly .—Forfeiture of property ; 

Sixthly. —^Fine. 

54. In every case in which sentence of death shall have been passed the 
ComnuUtion of 

sentence of death. offender shall have been sentenced may, without the con¬ 

sent of the offender, commute the punishment for any other 
punishment provided by this Code. 



INDIAN reNAL CODC. 


CXXXV 


55. In every case in which sentence of transportation for life shall have been 
passed, the Government of India or the Government of the place 
Commutation of within which the offender shall have been sentenced may, with* 
TOrtatmn consent of the offender, commute the punishment for 

^ ■ imprisonment of either description for a term not exceeding 

■fourteen years. 


Sentence of Eu- ^^henever any person being an European or Ameri* 

ropeans and Arne- Can is convicted of an offence punishable under this Code with 
-Ticans to penal transportation, the Court shall sentence the offender to penal 
servitude. servitude instead of transportation according to the provisions 

-of Act XXIV of 1855: 


Provided that, where an European or American offender would, but for such 
Proviso as to sen- liable to be sentenced or ordered to be transported for 


tence for term ex¬ 
ceeding ten years, 
but not for life, 
-life 


a term exceeding ten years, but not for life, he shall be liable to 
be sentenced or ordei^ to be kept in penal sersntude for such 
term exceeding six years as to the Court seems fit, but not for 


Fractions of 57. In calculating fractions of terms of punisluncnt, trans- 

terms of punish- portation for life sliall be reckoned as equivalent to transportation 
for twenty years. 


Oricnders sen- 
•tenced to transpor¬ 
tation how dealt 
with until trans¬ 
ported. 


58. In every case in which a sentence of transportation is 
passed, the offender, until he is transported, shall be dealt «ith 
in the same manner as if sentenced to rigorous imprisonment, 
and shall be held to have been undergoing his sentence of trans¬ 
portation during the term of his imprisonment 


59. In every case in which an offender is punishable with imprisonment for 
a terra of seven years or upwards, it shall be competent to the 
Court which sentences such offender, instead of awarding «n- 
tence of imprisonment, to sentence the offender to transporta¬ 
tion for a term not less than seven years, and not exceeding the 
this Code such offender is liable to imprisonment 

60. In cwry ease m whidi an offender is punishable with 
imprisonment which may be of either dc-cririion. it shall be 
competent to the Court which sentences sudi offender to direct 
in the sentence that such imprisonment shall b« v\holl> rigor¬ 
ous, or that sudi impn«onmcnl sh.ill be wholly ••implc, or that 
any part of such imprisonment shall be rigorous and the rcit 

61. [SfHlfricc of forfeiture of property \ Reptcled by s 4 of Act SVI 
‘Of 1921 

62. [Forfeiture of property, ut respect of oHnidcTs punisficl'tc uitk dtcth, 
-IroiispoTtction or iinpn^oninerit | KepecltJ by s -1 o/ .Act A’l / o' 1921 


Transportation 
instead of impri¬ 
sonment 

. term for which by 

Sentence may be 
(in certain cases 
•of imprisonment) 
wholly or partly 
ngorous or sim¬ 
ple. 


63. Where no sum is c 2 fpTcss«J to whidi a fine may extmd, ilw amount of 
. fine to which the offender is liable is unJimitixi. but shalf not be 

Amount „t fine 


Sc'ntence o( im- ^ offence ni-''ii-hab:e with 

pn^onment for non- sonment as well as fine, in whidi the offendtr is siT.tenccd to a 
paj-mi-nt of fine. ftnc, whether with or without impn-onment. 

.ind m everi' cS'-e of an offence puni-hab’c w idi irrpri-orjrcr.t or f-ic. of »i*h 
fine only, in which the offender is s<-ntcnced to a fine. 

It diall be competent to the Court whidi sentenci-s mch cffcrdcr to (Lrect t> 
the senrence th.it. in default cf pajTnent of the f-ne. the e'fft-r-icT ‘hail i—p'.-vr- 

ment for .a certain tenn. wliich impn«or.men: shall be in esct-s cf any c<hrr i—p^ivin- 

u c !Prl 5\ ^ 

/ 
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inent to which he may have been sentenced or to which he may be liable under a 
commutation of a sentence 

Limit to impn- 65. The term for which the Court directs the offender tO' 

sonment for non- be imprisoned m default of payment of a fine shall not exceed 
payment of fine one-fourth of the term of imprisonment which is the maximum 
when imprison- ^ offence, if the offence be punishable with imprison¬ 
ment and line .. u ^ c ^ 

awaidabk rn^nt as well as fine 

Description of 66. The impnsonment which the Court imposes in default 

imprisonment for of payment of a fine may be of any description to which the offen- 
non-payment o f have been sentenced for the offence, 

fine. 

67. If the offence be punishable with fine only, the imprisonment which the 
Court imposes in default of payment of the fine shall be simple, 
of which the Court directs the offender to be im* 

finT when offence prisoned, in default of payment of fine, shall not exceed tha- 

punishable with following scale, that is to say. for any term not exceeding two 

hne only months when the amount of the fine shall not exceed fifty rupees, 

and for any term not exceeding four months when the amount shall not exceed one 
hundred rupees, and for any term not exceeding six months in any other case 


Impnsonment to 
terminate on pay- 
m«it of fine 


68. The imprisonment which is imposed m default of 
payment of a fine shall terminate whenever that fine is either 
paid or levied by process of law 


Termination o f 
imprisonment o n 
payment of pro¬ 
portional part of 
,hne. 


69. If. before the expiration of the term of impnsonment 
fixed in default of payment, such a proportion of the fine be 
paid or levied that the term of imprisonment suffered m default 
of payment is not less than proportional to the part of the fine 
still unpaid, the imprisonment shall terminate 


ILLUSTRATION. 


A 18 sentenced to a fine of one hundred rupees and to four months’ impnsonment in 
default of payment Here, if seventy-five rupees of the fine be paid or levied before the 
expiration of one month of the impnsonment, A will be discharged as soon as the fust month 
has edited It seventy-five rupees be paid or levied at the time of the expiration of the 
first month, or at any later time while A cimtmues in imprisonment, A will be immedrntely 
discharged If fifty rupees of the fine be paid or levied before the expiration of two months 
of the impnsonment, A will be discharged as soon as the two months are completed If 
fifty rupees be paid or levied at the time of the expiration of those two months, or at any 
later time A continues in imprisonment. A wjH be immediately discharged 

Fine leviable thereof which remains unpaid, 

within six years, or niay be levied at any time within six years after the passing of 

dunng imprison- the Sentence, and if, under the sentence, the offender be liable to 

imprisonment for a longer penod than six years, then at any 
time previous to the expiration of that iieriod; and the death of the offender does not 
Death ^ not to discharge from the liability any property which would, after his 
from Yah death, be legally liable for his debts. 


Limit of punish- anything which is an offence is made up of 

ment of offence parts, any of which parts is itself an offence the offender shall 
made up of seve- not be punished with the punishment of more than one of such 
ral offences. jjjg offences, unless it be so expressly provided 

• Where anything is an offence fallmg within two or more separate definitions of 
any law in force for the time being by which offences are defined or punished, or 

where several acts, of which one or more than one would by itself or them¬ 
selves constitute an offence, constitute, when combined, a different offence, 

tfie offender shall not be punished with a more severe punishment than the 
Court which tries him could award for any ime of such offences 
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ILLUSTRATIONS. 

^a) A give? Z fifty Strokes with a stick. Here A may have committed the offence 
of voluntanly causing hurt to Z by the whole beating, and also by each of the blows which 
make up the whole beating If A were liable to punishment for every blow, he might be 
imprisoned for fifty years, one for each blow But he is liable only to one punidimcnt for 
the whole beating 

(b) But jf, while A is beating 2, Y interfere^ and A intentionally strikes Y, here, as 
the blow given to Y is no part of the act whereby A voluntarily causes hurt to Z, A is liable 
to one punishment for voluntarily causing hurt to Z, and to another for the blow given to Y. 

Punishment of 72. In all cases in which judgment is given that a person is 
person guilty of gmlty of one of several offences specified in the judgment, but 

one of several that it is doubtful of which of these offences he is guilty, the 

^ihat offender shall be punished for the offence for which the lowest 

It IS doubtful of punishment is provided if the same punishment is not provided 

which for all 

73. Whenever any person is convicted of an offence for which under Uiis Code 

^ the Court has power to sentence him to rigorous imprisonment, 

^^iiiary confine- Court may. by its sentence, order that the offender shall be 
kept in solitary confinement for any portion or portions of the 
imprisonment to which he is sentenced, not exceeding three months in the nliole, accord¬ 
ing to the following scale, that is to say— 

a time not exceeding one month if the term of imprisonment shall not c.xcccd 
SIX months 

a time not exceeding two months if the term of imprisonment shall exceed si-x 
months and shall not exceed one year 

a time not exceeding three months if the term of jmpri«onment shaH c-tcccd 
one year. 

74. In executing a sentence of solitary' confinement, such confinement shall 

. . f 1 , in no case exceed fourteen days at a time, with intcr\'als between 

confinement ° periods of solitary confinement of not less duration than such 

periods, and when the imprisonment awarcltd shall exceed three 
months, the solitary confinement shall not c.xce«l seven d.'iys in any one month ol 
the whole imprisonment awarded, with intcr\-als between the periods of solitary con¬ 
finement of not less duration than such periods 

75. Whoever, having been convicted.— 

Enhanced puni 

slimcnt for certain (a) by a Court in British India, of an offtnee mini- 

off^cnccs under shablc under Qiaptcr 'Xll or Chapter XVII of this Code With 

Oiaptcr ^^XVli imprisonment ol cither dcscrilpion for a term of thriv yean, or 

after previous con- upwards, or 
\iction 

(6) by a Court or tribunal in the tcmloncs of any Xaiive Prince or 
State m India acting under the Rcncral or sjxxnal authority of the Governor Gcnerrl 
IP. Council or of any Local Government, of an offence which would, if com¬ 
mitted in British India, have been punishable under thCKc Cliaptcrs of this Code 
with like imprisonment for the like term. 

sMll be guilty of any offence punishable under either of ihoe Chapters with 
like impnsonmcnt for the like Icm. shall Ik subji-ct for evvry such sybx-mirnt 
offence to transportation for life, or to impn^wimcnt of either di'^ption for a t<rm 
which may extend to ten year* 

CHAPTER IV 

Gc.neral E-vetmoN* ^ 

.N'othmg Is an o.ffencv whirii i' done by a pur-tn wjjo 
1 *. or w ho b\ na-on of a ir.'take of fact ard mt by cf a 

mi't.ik'v of Lrw in fa^h tniievi-' b-m-rlf to ic. b>xi.*vi bj- 
l.nw to do it 


.\a done bj 
Pcrv'fi txnjnd or 
bv n'io.al.e ol t.ia 
wiievinc h\m*eU 
bo.ind, b\ Lsw 
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IIXUSTRATIONS 

(fl) A, a soldier, fires on a mob by the order of his superior officer, in conformity 
■with the commands of the law A has committed no offence. 

(,&) A, an officer of a Court of Justice, bcini; ordered by that Court to arrest Y, 
and, after due enquiry, believing Z to be Y, arrests, Z. A has committed no offence. 

Act of Judge 77. Nothing is an offence which is done by a Judge when 
when acting judi- acting judicially in the exercise of any power which is, or which 

cially. in good faith he believes to be, given to him by law. 

78. Nothing which is done in pursuance of, or which is warranted by the 
Act done pur- judgment or order of, a Court of Justice, if done whilst such 

suant to the judg- judgment or order remains m force, is an offence, notwithstand- 

ment or order of ing the Court may have had no j'urisdiction to pass such judg- 

Court, ment or order, provided the person doing the act in good faith 

believes that the Court had such jurisdiction. 

Act done by a 79. Nothing is an offence which is done any person who 

person justified, or jg justified by law. or who by reason of a mistake of fact and 
bellying ^ hirn^n not.by reason of a mistake of law in good faith, believes himseJl 

justified by law to be justified by law, in doing it. 

ILLUSTRATION 

A sees Z commit what appears to A to be a murder A, in the exercise, to the best 
of his judgment, exerted m good faith, of the power which the law gives to all persons of 
apprehending murderers m the act, seizes Z, in order to bring Z before the proper authorities 
A has committed no offence, though it may turn out that Z was acting in self-defence 

80. Nothing is an offence which is done by accident or misfortune, and 
without any criminal intention or knowledge in the doing ol 
Accidmt m a lawful act m a lawful manner by lawful means and with 
jng a lawful act proper care and caution 

ILLUSTRATION. 

A 18 at a work with a hatchet, the head flies off and kills a man who is standing by 
Here, if there was no want of proper caution on the part of A, his act is excusable and not 
an offence 

Act likely to 81. Nothing is an offence merely by reason of its bemg 
ause harm, but done with the knowledge that it is likely to cause harm, if it be 
mmal Sn^ Sd without any criminal intention to cause harm, and in good 

to prevent' other ^aith for the purpose of preventing or avoiding other harm to 
harm. person or property. 

Explanation.—It is a question of fact m such a case whether the harm to 
be prevented or avoided was of such a nature and so imminent as to justify or 
excuse the risk of doing the act with the knowledge that it was likely to cause harm. 

ILLUSTRATIONS 


(a) A. the captain of a steam vessel, suddenly and without any fault or negligence 
on his part, finds himself in such a position that, before he can stop his vessel, he must 

inevitably run down a boat B with t-— **• -- - « • i’- - 

the course of his vessel, and that, by • 
a boat C with only two passengers 
alters his course without any mtentu 
purpose of avoiding the danger to the 
though he may run down the boat C 
effect, if it be found as a matter of 
such as to excuse him in incurring th 

a (6) A, in a great fire, pulls down houses in order to prevent the conflagration from 
spreading. He does this with the intenUon in good faith of saving human life or nrooertv 
Here, if it be found that the harm to be oriented was of such a nature and so imrnment 
as to excuse A s act, A is not gmlty of the offence. 


Act of a child 
tinder Seven jears 
of age. 


. 82. Nothing is an offence which is done by a child 
under seven years of age. 
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Act of a child 83 . Nothing is an offence which is done by a child above 

above seven and years of age and under twelve, who has not attained suffi- 

unrnature'”^ under- maturity of understanding to judge of the nature and con- 

standmg sequences of his conduct on that occasion. 

84. Nothing is an offence which is done by a person who, at the time of 

. doing It, by reason of unsoundness of mind, is incapable of 

of unsound knowing the nature of the act, or that he is doing what is 

either wrong or contrary to law 

85. Nothing is an offence which is done by a person who, at the tunc of 
Art of a person doing it, is. by reason of intoxication, incapable of knowing the 

incapable of^dg- nature of the act, or that he is doing what is either wrong, or 
ment by reason ol contrary to law provided that the thing which intoxicated him 
mtoNication caused ^.35 administered to him without his knowledge or against his 
against his will ® 

86. In cases where an act done is not an offence unless done with a parti- 

Offence reQumng knowledge or m(ent. a person who does the act in a state 

a particular intent of intoxication shall be liable to be dealt with as if he had the 

or knowledge com same knowledge as he would have had if he had not beesn in- 

mitted by one who toxicated, unless the thing which intoxicated him was adminis- 

is intoxicated without his knowledge or against his will. 


87. Nothing which is not intended to cause death, or grievous hurt, and 
. . . . j a which is not known by the doer to be likely to cause dcatli. 

and not'^o’S'^to ericvous hurt, is an offence by reason of any harm which it 
be likely to cause may cause, or be intended by the doer to cause, to any person, 

death or grievous above eighteen years of age. who has given consent, whether 
^it done by con- express or implied, to suffer that harm, or by reason of any 
harm which it may be knovt-n by the doer to ^ likely to cause 
to any such person who has consented to take the risk of that harm. 


ILLUSTRATION’ 

A and Z agree to fence with each other for amusement. Tins agreement implies the 
consent of each to suffer any harm whidi, in die course of sudi fenong, may be cauvd 
wnUiout foul play, and if A, while plajing /airl>. hurts Z, A commits no offence. 

88 . Nothing, which is not intended to cause death, is an offence by reason 
Act not intend- caux. or be intended by the doer 

cd to cause death to cause, or be known by the doer to be likcJy to cause, to any 

done by ainscnt person for whose benefit it is done in good faith, and who has 

in good faith for gjvcn a consent, whether express or implied, to suffer that harm, 
persons bsoefrt. ,^ 3 , hara. 


IU.l’5TR\TION. 

A, a surgeon, knowing that a particular operation is likely to eau«< the death of Z 
''ho suffers under a painful complaint, but not inierding to cause Z’s death, and tr.tcr.djir’ 
in good faltJi, Z's, benefit, performs that operation on 2. wnh Z’s convnL A hai com.T'tt«i 
no offence. 

Art done in rood Ibc benefit of 

faith for ^nefuof ^ Person under twThr years of age, or of unsound mind, by or 
child or insane by con«ent, eiUier express or implied, of the guardm or ot.heT 

pcr'on. by or by person liaving lawful durge of lliat person, is a.n o-Tcnce b>- ra* 

son of .in)’ Jtarm which it may cause, or be intended by the do« 
to cau'^ or be krK>wn by the doer to be lildy to cause to that 

person: Provided— 

, First.—Tlut this cta-nion shhll not Mttnd to the inten 

^ tion.il cau«mg of death, or lo the attempting to cause death- 

Sfronif/y.—Th. 1 t this exception shall not eatend to the doing cf a.-nxhis 
whidi the person doing it knows to be likely to C3’j<e death, tor any ycipcw 
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ILLUSTRATIONS. 


(fl) A, a soldier, fires on a mob by the order of his supsnor officer, in conformity 
with the commands of the law. A has committed no offence. 

{b) A, an officer of a Court of Justice, being ordered by that Court to arrest Y, 
and, after due enquiry, believing 2 to be Y, arrests, Z. A has committed no offence 
Act of Judge 77. Nothing is an offence which is done by a Judge when 
■when acting ]udi- acting judicially in the exercise of any power which is, or which 
dally. m good faith he believes to be, given to him by law. 


78. Nothing which is done in pursuance of, or which is warranted by the 
Ac± done pur- judgment or order of, a Court of Justice, if done whilst such 

suant to the judg- judgment or order remains m force, is an offence, notwithstand- 

ment or order of mg the Court may have had no jurisdiction to pass such judg- 

Court ment or order, provided the person doing the act m good faith 

believes that the Court had such jurisdiction. 


Act done by a 
person lustified, or 
by mistake of fact 
believing himsell 
justified by law. 


79. Nothing IS an offence which is done any person who 
IS justified by law, or who by reason of a mistake of fact and 
not .by reason of a mistake of law in good faith, believes himself 
to be justified by law. m doing it. 


ILLUSTRATION 

A sees Z commit what appears to A to be a murder. A, in the exercise, to the best 
of his judgment, exerted in good lailh. of the power which the law gives to all persons of 
apprehending murderers in the act, seizes Z, m order to bring Z before the proper authorities 
A has committed no offence, though it may turn out that Z was acting m seU-dclence. 

80. Nothing is an offence which is done by accident or misfortune, and 
without any criminal intention or knowledge in the doing of 
Accident m do- a lawful act m a lawful manner by lawful means and with 
ing a lawful act proper care and caution 


ILLUSTRATION 

A is at a work with a hatchet, the head flies off and kills a roan who is standing by. 
Here, if *ere was no want of proper caution on the part of A, his act is excusable and not 
an offence. 


Act likely to 
cause harm, but 
done Without cri¬ 
minal intent, and 
to prevent other 
harm. 


81. Nothing is an offence merely by reason of its being 
done with the knowledge that it is likely to cause harm, if it be 
done without any criminal intention to cause harm, and in good 
faith for the purpose of preventing or avoiding other harm to 
person or property 


ExpIoMotion.—It IS a question of fact in such a case whether the harm to 
be prevented or avoided was of such a nature and so imminent as to justify or 
excuse the risk of doing the act with the knowledge that it was likely to cause harm. 


ILLUSTRATIONS 


(a) A. the captain of a steam vessel, suddenly and without any fault or negligence 
on his part, finds himself m sudi a position that, before he can stop his vessel, he must 
inevitably run down a boat B with twenty or thirty passengers on board, unless he changes 
the course of his vessel, and that, by diangmg his course, he must incur risk of running down 
a boat C with only two passengers on board, which he may possibly clear. Here, if A 
alters his course without any intention to tun down the boat C and m go^ faith for the 
purpose of avoiding the danger to the passengers m the boat B, he is not guilty of an offence, 
though he may run down the boat C by doing an act "which he knew was likely to cause that 
effect, if it be found as a matter of fact that the danger which he intended to avoid was 
sudr as to excuse him in incurring the risk of ninning down C 

, (6) A, in a great fire, pulls down houses in order to prevent the conflagration from 
spreading. He does this with the intentimi in good faith of saving human life or property. 
Here, if it be found that the harm to be presented was of such a nature and so imminent 
as to excuse- A’s act, A is not guilty of the offence. 


Act of a child 
rmder Seven years 
of age. 


. 82. Notiung is an offence which is done by a child 
under seven years of age. 
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Act of a child 83. Nothing is an offence which is done by a child above 

undir “w'lve ^"o( ^as not attained suffi- 

immature under- cient maturity of understanding to judge of the nature and con- 
standing sequences of his conduct on that occasion 

84. Nothing is an offence which is done by a person who. at the time of 

Act of a person reason of unsoundness of mind, is incapable of 

of unsound mmd knowing the nature of the act, or that he is doing what is 
either wrong or contrary to law 

85. Nothing is an offence which is done by a person who, at the time of 

Act of a person it. is. by reason of intoxication, incapable of knowing the 

incapable of judg- nature of the act, or that he is doing what is either wrong, or 
““t by reason of contrary to law provided that the thing which intoxicated him 
was administered to him without his knowledge or against his 


will 


intoxication caused 
against his will 

86 , In cases where an act done is not an offence unless done with a parti- 

Oflence requiring knowledge or intent, a person who docs the act in a state 

a particular intent of intoxication sliall be liable to be dealt with as if he had the 

or knowledge com- same knowledge as he would have had if he had not bem in- 

S'?ntQx^at°ed^ toxicated, unless the thing which intoxicated him was adminis¬ 
tered to him without his knowledge or against his will. 

87. Nothing which is not intended to cause death, or grievous hurt, and 


Act not intended 
not known to 
be likely to cause 
death or grievous 
hurt done by con¬ 
sent 


which is not known by the doer to be likely to cause death, 
or gnevous hurt, is an offence by reason of any harm which it 
may cause, or be intended by the doer to cause, to any person, 
above eighteen years of age, who has given consent, whether 
e.xpress or implied, to suffer that harm; or by reason of any 
harm which it may be known by the doer to be likely to cause 
to any such person who has consented to take the risk of that harm. 

ILLUSTRATION 

A and Z agree to fence with cadi oilier for amuvmcnt. This agrtcmenl imnijes liu. 
consent of each to suffer any harm which, in the course of such fencing, may be cauv'l 
imiioui foul play ; and if A, while plajing fairly, hurls Z. A commits no ofTcnce. ^ 

88 . Nothing, which is not intended to cause death, is an offence by reason 
Act not intend- harm, which it may cause, or be intended by the d<^ 

ed to cause death to cause, or be known by the doer to be likely to cause, to a.~v 

done by consent person for whose benefit it is done m good faith, and who 

g‘ven a consent, whether express or implied, to suffer u ^ 
person s benefit d,, harm 

IliCSIR-lTION. 

A, a surgeon, knowing that a particubr operation is likel> to tauv tl> .t. 
who sufiers unCer a painful compbmi, but not imendrng to cause 2'» dL-''h_ ^ 

>n good failJi. Z's benefit, performs that openmon on Z. with Z's nmsent” a k 
no offence. ^ 


Act done in good 
biih for benefit of 
child or insane 
person, by or by 
TOnsent of guar- 


89. Nothing which is done in good faith for ts 
a pereon under twch-e >Tars of age. or of urycr~i^ - of 

by consent, cither eaprc«s or implied, of the 
person Imving l-iwful charge of that person, h ^ 

son of any liarm whidi it may cause, 
to cause or be known b>* the doer to be ^ 

person: Pro\idcd— ^2-cs-vt to 

i> Firft —Tlial this exception shan ^ ^ 

roM'Os. tional cau*inc of chath. or to the ^ ^ 

Scfowd/y —Tlut this exception shall net citerid to r'-* 

'^hidi the per«on doing it knows to hr likely to cause • 


=r 
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than the preventing of death or grievous hurt, or the curing of any grievous disease 
or infirmity; 

TAird/y —That this exception shall not extend to the voluntary causing of 
grievous hurt, or to the attempting to cause grievous hurt, unless it be for the pur¬ 
pose of preventing death or grievous hurt, or the curing of any grievous disease or 
infirmity; 

Fourthly this exception shall not extend to the abetment of any off¬ 

ence, to the committing of which offence it would not extend. 


ILLUSTRATION 

A, in good faith, for his child's benefit, without his child’s consent, has his child cut 
for the stone by a surgeon, knowing it to be likdy that the operation will cause the child’s 
death, but not intending to cause the child’s death A is within the exception, inasmuch 
as his object was the cure of the child 


90. A consent is not such a consent as is intended by any section of this 
known Code, if the consent is given by a person under fear of injury, 


Consent 
to be given under 
fear or misconcep¬ 
tion. . 


Consent of 
sane person. 


or under a misconception of fact, and if the person doing the 
act knows, or has reason to believe, that the consent was given 
in consequeni^ of such fear or misconception; or 

if the consent is given by a person who, from unsoundness of 
mind, or intoxication, is unable to understand the nature and 
consequence of that to wWch he gives his consent; or 
unless the contrary appears from the context, if the consent is given by a 
Consent of child, person who is under twelve years of age. 

91. The exceptions in sections 87 and 88 and 89 do not extend to acts which 
Exclusion of acta offences Independently of any harm which they may cause, 
■which are offences or be intended to cause or be known to be likely to cause, to 
independentljr of the person giving the consent, or on whose behalf the consent 


harm caused. 


IS given. 


ILLUSTRATION. 

Causing miscarriage (unless caused m good faith for the purpose of sa\'ing the life of 
the woman) is an offence independently of any harm which it may cause or be intended 
to cause to the woman Therefore, it is not an offence " by reason of such harm " ; and the 
consent of the woman or of her guardian to the causing of such miscarriage does not justify 
the act. ' 

92. Nothing is an offence by reason of any harm which it may cause to a 
Act done in good Person for whose benefit it is done in good faith, even with- 

faith for benefit of out that person’s consent, if the circumstances are such that 

a person without it is impossible for that person to signify consent, or if that 
consent person is incapable of ^ving consent, and has no guardian or 

other person m lawful charge of him from whom it is possible to obtain consent in 
time for the thing to be done with benefit: Provided— 

Prov’sas. exception shall not extend to the inten- 

‘ tional causing of death, or the attempting to cause death; 

Secondly .—That this exception shall not extend to the doing of anything 
;which the person doing it knows to be’likely to cause death, for any purpose other 
than the preventing of death or grievous hurt or the curing of any grievous disease 
or infirmity; 

Thirdly .—^That this exception diall not extend to the ■voluntary causing of 
hurt, or to the attempting to cause hurt, for any purpose other than the prevent¬ 
ing of death or hurt; ^ 

• Fourthly —^That this exertion shall not extend to the abetment of any 

offence, to the committing of which offence it would not extend. 

. nXUSTRATIONS. 

(a) Z is thrown from his horse, and is insensible A, a surgeon, finds that Z re- 
cjuires to be trepanned. A, not intending Z’s death, but in good faith, for Z’s benefit, per- 
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Jorms the trepan before Z recovers his power of judging for himself. A has committed no 
•offence. 

(6) Z is carried off by a tiger A fires at the tiger knowing it to be likely that the 
shot may kill Z, but not intending to kill Z, and in good faith intending Z’s benefit A’s 
ball gives Z a mortal wound A has committed no offence 

' (c) A, a surgeon, sees a rfiild suffer an accident which is likely to prove fatal unless 

an operation be immediately performed There is not time to apply to the child's guardian 
A performs the operation in spite of the entreaties of the child, intending, in good faith, the 
child's benefit. A has committed m offence. 

id) A is in a house which is on fire, with Z, a child. People below hold out a 
blanket. A drops the child from the housetop, knowing it to be likely that the fall may 
kill the child, but not intending to kill the child, and intending, in good f^aith, the child's 
benefit. Here, even if the child is killed by the fall, A has committed no offence 

Explanation .—Mere pecuniary benefit is not benefit within the meaning of 
sections 88, 89 and 92. 

Communication 93. No communication made in good faith is an offence 

made in good by reason of any liarm to the person to whom it is made, if if 
js made for the benefit of that person. 

• ItLUSTIWTIOSf. 

A, a surgeon, m good faith, communicates to a patient hi? opinion that he cannot 
live The patient dies in consequence of tlic shock. A has committed no offence, though he 
Jenew it to be likely that the communication might cau«e the patient’s death, 

94. Except murder, and offences against the State punishable with death, 

nothing is an offence which is done by a person who is com- 
Act to which a to do it by threats, which, at the time of doing it, rea- 

person is compel- sonabty cause the apprehension lliat instant deatli to that per- 
led by threats. son will otherwise be the consequence: Provided the person 
doing the act did not of his own accord, or from a reasonable 
apprehension of harm to liimself short of Instant death, place himself in the situa¬ 
tion by which he became subject to sucli constraint 

Explanation J.—-A person who. of his owm accord, or by reason of a threat 
of being beaten, joins a gang of dacoiis. knowing their diaracter, is not entitled 
to the benefit of this exception, on the ground of his having been compelled by 
his associates to do anything that Is an offence by law. 

Explanation 2.—A person seized by a gang of dacoits, and forced by threat 
of instant death, to do a thing which is an offence by law: for cacample, a smith 
compelled to take his tools and to force the door of a house for the dacoits to enter 
and plunder it, is entitled to the benefit of this exception. 

95. Nothing is an offence by reason tliat it causes, or lliat it is intended to 
cause, or that it is known to be likely to cauKr, any harm, if 
that harm is so slight that no person of ordin.ir^’ scn'c and 
temper would complain of sudi Jurm. 

Of the Fight of Ptit ete Defence. 

9d. Nothing is an offence which is done In the cxerdsc of 
llie right of prirate defence. 

97. persm has a right, subject to the restriction? 

containcxf in sccticsi 99. to defend— 

^ "^Virst.—His own body, and the body of any other person. ara!.n«t any ofltmx 
affecting the human body : 

Sccondlv.—T]\c property, whether mmi-ab’c or irrmowahle. of hi or 

any other pet^n. against any act whidi is an offence fallmg under Ion 

of theft, robber^-, mischief or criminal trespa«^ or which is an att __~' 

theft, robborj'. mischief or criminal lr»’«pa^', 


Act causing 
slighl harm. 


Things done in 
prieatc defence 

Right of pri- 
'ate defence of 
the body and of 
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98. When an act, which would otherwise be a certain offence, is not that 
Rieht of onvatc offence, by reason of the youth , the want of maturity of under¬ 
defence against the standing, the unsoundness of mind, or the intoxication of the 
act of a person of person doing that act or by reason of any misconception on the 

unsound mind, eta part of that jwrson, every person has the same right of private 

defence against that act which he would have if the act were that offence. 

IU.USTRA1IONS, 

(a) Z, under the influence of madness, attempts to kill A; Z is gu/lty of no offence. 
But A has the same right of pnvate defence which he would have if Z were sane. 

(61 A enters by night a house which he js legally entitled to enter. Z, in good 
faith, taking \ for a house-breaker, attacks A Here Z, by attacking A under this mis¬ 
conception, commits no offence But A has the same right of private defence against Z, 
wbidi he would have if Z were not acting under that misconception 

99 There is no rignt of private defence against an act which does not reason- 
Acts against cause the apprehension of death or of grievous hurt, if done, 

which there is no Of attempted to be done by a public servant acting in good faith 

right of private under colour of his office, though that act may not be strictly 

defence. justifiable by law 

There is no right of pnvate defence against an act which does hot reasonably 
cause the apprehension of death or of grievous hurt, if done, or attempted to be done, 
by the direction of a public servant acting in good faith under colour of his offi«, 
though that direction may not be strictly justifiable by law. 

There is no nght of private defence in cases m which there is time to have 
recourse to the protection of the public authorities 
Extent to which private defence m no case extends to the in- 

the nght may be flicting of more harm than it is necessary to inflict for the purpose 
exercised. of defence. 

Explanation 1 —A person is not deprived of the right of private defence against 
an act done, or attempted to be done, by a public servant, as such, unless he teows, 
Of has reason to believe, that the person doing the act is such public servant. * 

Explanation 2 —A person is not deprived of the right of private defence against 
an act done, or attempted to be done, by the direction of a public servant, unless he 
knows, or has reason to believe, that the person doing the act is acting by such direc¬ 
tion, or unless such person states the authority under which he acts, or if he has 
authority in writing, unless he produces such authority, if demanded. 

I\Tien the ehi private defence of the body extends, 

of private detoa under the restrictions mentioned in the last preceding section, to- 

of the body ex- the voluntary causing of death of of any other harm to the 

tends to causing assailant, if the offence which occasions the exercise of the right 
be of any of the descriptions hereinafter enumerated, namely;— 

First .—Such an assault as may reasonably cause the apprehension that death 
will otherwise be the consequence of such assault; 

Secondly .—Such an assault as may reasonably cause the apprehension that 
grievous hurt will otherwise be the consequence of such assault; 

Thirdly .—An assault with the intention of committing rape. 

Fourthly .—An assault with the intention of gratifying unnatural lust. 

Fijthly .—An assault with the intention of kidnapping or abducting 

Sixthly .—An assault with the intention of wrongfully confining a person, under 
circumstances which may reasonably cause him to apprehend that he will be unable to 
have recourse to the public authorities (or his felea^e. 

WTen such right offence be not of any of the descriptions enu- 

extends to causmg merated m the last preceding section, the right of private defence- 
any hann other of the body does not extend to the voluntary causing of death- 
than death. to the assailant, but does extend, under the restrictions men- 
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tioned in section 99, to the voluntary causing to the assailant of any harm other 
than death. 

Commencement private defence of the body commences as 

and continuance of soon as a reasonable apprehension of danger to the body arises 

the right of pri- from an attempt or threat to commit the offence though the 

rate defence of the offence may not have been committed; and it continues as long 

^ as such apprehension of danger to the body continues. 

103. The right of private defence of property extends, under the restrictions 
\\'hen the right "’“'tioned in section 99, to the voluntary causing of death or of 

of prirate defence wrong-doer, if the offence, the committing 

of property ex- of which, or the attempting to commit which occasions the exer- 

tends to causing dse of the right, be an offence of any of the descnptions here- 

inafter enumerated, namely ;— 

Firsl. —Robbery. 

Secondly. —House-breaking by night; 

Thirdly .—Mischief by fire committed on any building, tent or vessel, which 
building, tent or vessel is used as a human dwelling, or as a place for the custody of 
property; 

Fourthly. —^Theft, mischief or house-trespass, under such circumstances as may 
reasonably cause apprehension that death or grievous hurt will be the consequence, 
if such nght of private defence is not exercised. 

104. If the offence, the committing of which, or the attempting to commit 

l^Tien such neht which, occasions the cxcrasc of the right of private deforce, bo 

extends to causing Iheft, mischief, or airainal trespass, not of any of the descriptions 

any harm other enumerated in the last preceding section, that nght docs not ex- 

than death. tend to the voluntary causing of death, but docs extend, subject 

to the restrictions mentioned in section 99, to the voluntary causing to the wrong-doer 
of any harm other than death. 


and 105. The right of private defence of property commences 

the right of prirate when a reasonable apprehension of danger to the property com* 
^fence of proper- menccs. 

The right of private defence of property against theft continues till the offender 
has effected his retreat with the property or either the assistance of the public autiio 
rities is obtained, or the property has been recovered. 

The right of pnvate defence of property against robbery’ continues as long as 
tile offender causes or attempts to cause to any person death or hurt or v.rongful 
restraint or as long as the fear of instant death or of mstant hurt or of in-iant ixrsonal 
restraint continues 

The right of private defence of property against criminal trc*pai>» or nu*chicf 
continues as long as the offender continues in the commission of cnminal in'<pa<s or 

mischief. 

The right of private defence of property agamrt hou'c-brcakmg b> night cen* 
tinues as long as the house-trespass which has been begun b\ such hou<^; breaking 

continues. 


. Wght of p 
deface aga 
deadly ass 
'^hen there i 
®‘ harm to 
rent pcrvin. 


106. If in the exercise of the right of pnraie defence againrt 
an assault which reasonably causes the apprehen<ion of death, 
the defender be so situated that he cannot e.ffectualh cxcrci-^ 
that right witliout risk of harm to an innocent person, his right 
to prirate defence extends to the running of th.at riik 


m-fSTIWTIOV 


.. IS altack«l by a mob who aUrmrt *®J^**c^ *■- 

‘‘‘s nght of pnratc defence without finiig cn the me*. = 
narnimc younc children who arc mingled with the t»-* 
"Ong he harms any of the children. 


n. He 
'd he cer-’v- 
.K cr-T’-'r-t' 


et’-illj eif-cibe 
• r A cl 

'tnee if b> s> 
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98. When an act, which would otherwise be a certain offence is not that 
Jbght of private offence, by reason of the youth , the want of maturity of under¬ 
defence against the Standing, the unsoimdness of mind, or the intoxication of the 

act of a pereon of person doing that act or b> reason of any misconception on the 

unsound mind, etc. of that person, ex’ery person has the same right of private 

defence against that act which he would have if the act were that offence 


ILLUSTRATIONS. 

(a) Z, under the influence of madness, attempts to kill A; Z is guilty of no offence. 
But A has the same nght of private defence whiA he would have if Z were sane. 

(&) A enters by night a house which he is legally entitled to enter. Z, in good 
faith, taking A for a house-breaker, attadts A Here Z. by attacking A under this mis¬ 
conception, commits no offence But A has the same right of pnvate defence against Z, 
which he would have if Z were not acting under that misconception. 


99 There is no ngnl of private defence against an act which does not reason- 
Acts against cause the apprehension of death or of grievous hurt, if done, 

which there is no or attempted to be done by a public servant acting in good faith 

nght of pnvate under colour of his office, though that act may not be strictly 

defence. justifiable by law 

There is no right of pnvate defence against an act which does hot reasonably 
cause the apprehension of death or of grievous hurt, if done, or attempted to be done, 
by the direction of a public servant acting m good faith under colour of lus office 
though that direction may not be strictly justifiable by law. 

There is no nght of pnvate defence in cases in which there is time to have 
recourse to the protection of the public authorities 
Extent to which pnvate defence in no case extends to the in- 

the right may be flicting of more harm than it is necessary to inflict for the purpose- 
exercised. of defence 

Explanation i.—A person is not depnved of the right of private defence against 
an act done, or attempted to be done, by a public servant, as such, unless he knows, 
or has reason to believe, that the person doing the act is such public servant. * 

Explanation 2.—A person is not depn\-ed of the right of private defence against 
an act done, or attempted to be done, by the direction of a public servant, unless he 
knows, or has reason to believe, that the person doing the act is acting by such direc¬ 
tion, or unless such person states the authority under which he acts, or if he has 
authonty m writing, unless he produces such authority, if demanded. 

^Mien the nght private defence of the body extends, 

of pnvate defence under the restrictions mentioned in the last preceding section, to¬ 
ol the body ex- the voluntary causing of death of of any other harm to the 

tends to causing assailant, if the offence w'hidi occasions the exercise of the right 
be of any of the descriptions hereinafter enumerated, namely:— 

First —Such an assault as may reasonably cause the apprehension that death 
will otherwise be the consequence of such assault; 

Secondly .—Such an assault as may reasonably cause the apprehension that 
grievous hurt will otherwise be the consequence of such assault; 

Thirdly .—An assault with the intention of committing rape. 

Fourthly .—An assault with the intention of gratifying unnatural lust. 

Fifthly .—An assault with the intention of kidnapping or abducting. 

Sixthly —An assault with the intention of wrongfully confining a person, under 
circumstances which may reasonably cause him to apprehend that he will be unable to 
have recourse to the public authorities for Ws release. 

^\■hen sudi right offence be not of any of the descriptions enu- 

c-xtends to causing merated in the last preceding section, the right of private defence- 

of the body does not extend to the voluntary causing of death 
than death. jq assailant, but does extend, under the restrictions men- 
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tioned in section 99, to the voluntary 
than death. 


to the assailant of any hann other 


Commencement 
and continuance of 
the right of pn- 
vate defence of the 
body. 


^^^len the nght 
of private defence 
of property ex- 


102.' The nght of pnvate defence of the body commences as 
soon as a reasonable apprehension of danger to the body arises 
from an attempt or threat to commit the offence though the 
offence may not have been committed; and it continues as long 
as such apprehension of danger to the body continues. 

103. The right of pnvate defence of property eirtends, under the restrictions 
mentioned in section 99, to the voluntary causing of death or of 
any other harm to the wrong-doer, if the offence, the committing 
of which, or the attempting to commit which occasions the exer¬ 
cise of the nght, be an offence of any of the descriptions hcre- 
inafter enumerated, namely — 

First. —Robbery. 

Secondly. —House-breaking by night, 

Thirdly —^Mischief by fire committed on any building, tent or vessel, which 
building, tent or vessel is used as a human dwelling, or as a place for the custody of 
property, 

Fourthly. —Theft, mischief or house-trespass, under such circumstances as may 
reasonably cause apprehension that death or grievous hurt will be the consi^ucncc. 
if such nght of pnvate defence is not exercised 

104, If the offence, the committing of which, or the attempting to commit 

wv, • i,. which, occasions the exercise of tlic nght of private defence, be 

extols SraJsra mischief, or criminal trespass, not of any of the descriptions 

any harm other enumerated in the last precedine section, that nsht docs not es- 

than death, tend to the voluntary causing of death, but docs extend, subject 

to the restrictions mentioned in section 99, to the voluntary causing to the wrong-doer 
of any harm other than death- 

and mSumM Sf 105, Tile right of private defence of property commences 

the nght S(“rvate when a reasonable apprehension of danger to the property com- 
defence of proper- mences. 

The right of private defence of property against Unit conlinuK till the otlcndcr 
has effected his retreat with the property or citlier the assistance of the public autho¬ 
rities is obtained, or the property lias been rwxn'ered. 

The light of private dclence of property against robbery continues as long as 
the oUendet causes or attempts to cause to any person dralh or hurt or wrongful 
restraint or as long as the feat of instant death or of instant hurt or of instant personal 

restraint continues. , ^ • . • • i . . • # 

The richt of orivatc defence of property against criminal trespass or miscmcf 
continues as long as the offender conlinues in Hie commission of cnminal trespass or 

rni^chief 

The right of pnvate defence of property against house-breaking by night con¬ 
tinues as long as the house-trespass which Ins been begun by such house-breaiang 

continues. 


106. If in tlie exerdse of the richt of pri\-ate defence again't 
an assault which rea'sonably causes the apprehension of death, 
the defender be so situated that he cannot effectually eirre;^ 
that right without risk of harm to an innocent person, his right 
to'prii'ate defence extends to the running of that nsi:. 

lU-fStK-STIOV. 

A k in-irkM bv a mob who atlcirpt to nuuder kj-et Ilf 
hU rich' ot nmic defence finnj: on the mob. he cr.---K< fse r.Jc 

hanSug "ho are nanitW r-ha ns* .V no ndrew u- b, „> 

hnnj; he narms any of the childrctv 


Right oI pnN'alc 
defence against 
deadly assault 
when there is nsk 
of harm to inno¬ 
cent person. 
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CHAPTER V. 

Of Abetment. 

Abetment of a 107 . A i^rson abets the dome of a thing, who— 

thing. ... I 

First .—Instigates any person to do that thing; or, 

Secondly —Engages with one or more other person or persons m any conspiracy 
for the doing of that thing, if an act or illegal omission takes place in pursuance of 
that conspiracy, and in order to the doing of that thing; or, 

Thirdly —Intentionally aids, by any act or illegal omission, the doing of that 

thing. 

Explanation I.—A who, by wvUwl iMaepresientatvoii, or by 7111(01 con¬ 

cealment of a material fact which he is bound to disclose, voluntarily causes or pro¬ 
cures. or attempts to cause or procure, a thing to be done, is said to instigate the 
doing of that thing 


ILLUSTRATION 

A, a public officer, is authorized by a warrant from a Court of Justice to apprehend 
Z. B, knowing that fact and also that C is not Z, wilfully represents to A that C is Z, 

and thereby intentionally causes A to apprehend C Here B abets by instigation the ap¬ 

prehension of C. 

Explanation 2 —Whoever, either prior to or at the time of the commission of an 
act, does anything in order to facilitate the commission of that act, and thereby faci¬ 
litates the commission thereof, is said to aid the doing of that act. 

108. A person abets an offence, who abets either the commission of an offence, 

.. or the commission of an act which would be an offence, if com- 

Abettor. mitted by a person capable by law of commuting an offence with 

the same intention or knowings as that of the abettor 

Explanation 1 —The abetment of the illegal omission of an act may amount to 
an offence although the abettor may not himself be bound to do that act 

Explanation 2.—To constitute the offence of abetment it is not necessary that 
the act abetted should be committed, or tnat the effect requisite to constitute the offence 
should be caused 

ILLUSTRATIONS. 

(o) A instigates B to mufder C B refuses to do so A is guilty of abetting B to 
commit murder 

(&) A instigates B to murder D. B in pursuance ol the instigation stabs D. D 
recovers from the wound A is guilty of instigating B to commit murder. 

Explanation 3 —It is not necessary that the person abetted should be capable 
by law of committing an offence, or that he should have the same guilty intention or 
knowledge as that of the abettor, or any guilty intention or knowledge 


ILLUSTRATIONS. 

(0) A, with a guilty intention, abets a child or a lunatic to commit an act which 
■would be an offence, if committed by a person capable by law of committing an offence and 
having the same intention as A Here A, whether the act be committed or not, is guilty of 
abetting an offence , . 

(fc) A, with the intention of murdenng Z. instigates B, a child under seven years 
of age, to do an act which causes Z"s death B, in consequence of the abetment, does the 
act m the absence of A and thereby causes Z's death Here, though B was not capable by 
law of committing an offence, A is liable to be pumshed m the same manner as if B had been 
capable by l.iw of committing an offence, and had committed murder, and he is therefore 
subjert to the punishment of death. 

(c) A instigates B to set fire to a dwelling-house B, in consequence of the un¬ 
soundness of his mind, being incapable of knowing the nature of the act, or that he is doing 

what is wrong or conuary to law, sets fire ' ' --- ■' “ istigation. 

’ ■ ■ '. guilty > a dwcll- 

imcnt 
Uieft 
A me 


property 
mgs to A. 
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B takes the property out of Z’s possession, in good faith, believing it to be A’s property. 
B, acting under this misconception, does not take dishonestly, and therefore does not commit 
theft. But A IS guilty of abetting theft, and is liable to the same punisliment as jf B had 
-committed theft 

Explanation 4 —The abetment of an offence being an offence, the abetment of 
such an abetment is also an offence 


ILLUSTRATION 

A instigates B to instigate C to murder Z B accordingly instigates C to murder Z 
Md C commits that offence in consequence of B’s instigation. B is liable to be punished for 
his offence with the punishment for murder, and, as A instigated B to commit the offence 
A IS also liable to the same punishment ’ 

Explanation 5 —It is not necessary to the commission of the offence of abet¬ 
ment by conspiracy that the abettor should concert the offence with the person t\ho 
commits It It IS sufficient if he engage in the conspiracy in pursuance of which the 
offence is committed 

ILLUSTRATION. 

4 concerts with B a plan for poisoning Z It is agreed that A shall administer the 
poison B then explains the plan to C, mentioning that a third person is to administer the 
poison, but without mentioning A‘8 name C agrees to procure the poison and procures 
and delivers it to B for the purpose of its being used in the manner explained. ’ A administers 
me poison , Z dies m consequence Here, though A and C have not conspired toeclhcr \et 
L has been engaged in the conspiracy m pursuance of which Z has been murdered C has 
inurdw the offence defined in this section, and is liable to tlie punishment for 

108A. A person abets an offence within the meaning of this Code who in 
Abetment in Bri- British India, abets the commission of any act ivithout and beyond 

ush India of offen- British India which would constitute an offence if committed in 

ces outside it British India 


ltLUSTR.\TlON 


„ British India, instigates B, a "foreigner m Goa. to commit a murder in Goa A i« 

guilty of abetting murder ‘ 


Punishment of 
weiment if me act 
abetted IS commit¬ 
ted in consequence 
and where no ex¬ 
press provision is 
made for its pun¬ 
ishment 


109. Whoever abets any offence shall, if the act abetted 
is committed in consequence oi the abetment, and no express pro¬ 
vision IS made by this Code for the punishment of such abetment, 
be punished with the punisliment provided for the offence. 


Exptanalion .—An act or offence is said to be committed in conHtiuenre of abcl- 
nicnt, when it is committed in consequence of the instigation, or in pursuance of the 
conspiracy, or with the aid which constitutes the abetment. 


ILLl'STRSTIONS 

in .1,.. ^ “ public «en-3nt, as a reward for showing A some faswir 

in ^ ® functions. U accepts the bribe. A has abetted the off“ re deS 

mn, ^ instigates B to give fal-« cs-idcncc. B. in convaumre of the 

■' ” ■'“< o-''™"-. =•'■1 lUublc to ai [SS; 

(f) .\ and B conspire to poison Z, 

'J”i'on and delivers it to 13 m order that 1 
11^ conspiracy', administers the poi-on to i 
cuilt> of murder. A is guilt) of 
‘he punistimcnt for murder. 

Ihini'hment of 4\’hoi*ver abets Uic commi's'.'co of an offeiwe 

abcimem if peron person abetted doe;, the act with a ddTcre^t r.; 

xmhk-now ledge from that of the abetter, tc punished wi'Ji m-:* 
.'»■ shmcM provHid to ,hc which Si’ 

muted ,1 the act had becti done mth the taentitn nc 
of the abettor and with no other. 
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Liability of abet- 111 . When an act is abetted and a different act is done, 

tor when one act the abettor is liable lor the act done, in the same manner ancf 
en^act extent as if he had directly abetted it* 

Provided the act done was a probable consequence of the abetment, and was 
committed under the influence of the instigation, or with the aid 
or in pursuance of the conspiracy which constituted the abetment. 


Proviso. 


ILLUSTRATIONS. 

(a) A instigates a child to put poison into the food of Z, and gives him poison for 
that purpose. The child, in consequence of the instigation, by mistake puts the coison into 
the food of Y, which is by the side of that of Z. Here if the child was acting under the 
influence of A’s instigation, and the act done was under the circumstances a probable con¬ 
sequence of the abetment, A is liable in the same manner and to the same extent as if he had 
instigated (he duld to put the poison into the food of Y 

l,f») A instigates B to burn Z’s house, B sets fire to the house and at the same 
time commits theft of property there A, though guilty of abetting the burning of the house,. 
is not guilty of abetting the theft, for the theft was a distinct act, and not a probable con¬ 
sequence of the burning. 

(c) A instigates B and C to break into an inhabited house at midnight for the pur¬ 
pose of robbery, and provides them with arms for that purpose B and C break into the 
house, and being resisted by Z, one of the inmates, murder Z Here, if that murder was 
the probable consequence of the abetment, A is liable to the punishment provided for murder 


Abettor when 
liable to cumula¬ 
tive punishment 
for act abetted and 
for act done 


112. If the act for which the abettor js liable under the last 
preceding section is oimmitted m addition to the act abetted, 
and constitutes a distinct offence, the abettor is'liable to punish¬ 
ment for each of the offences 


ILLUSTRATION 


A instigates B to resist by force a distress made by a public servant B, In consequence, 
resists that distress In offering the resistance, B voluntarily causes grievous hurt to the 
officer executing the distress As B has committed both the offence of resisting the distress, 
and the offence of voluntarily causing grievous hurl, B i$ liable to punishment for both these- 
offences; and, if A knew that B was likely voluntanly to cause grievous hurt in resisting 
the distress A will also be liable to punishment for each of th^ offences 


113 . When an act is abetted with the intention on the part of the abettor 


Liability of abet¬ 
tor for an effect 
caused by the act 
abetted different 
from that intend¬ 
ed by the abet¬ 
tor. 


of causing a particular effect, and an act for which the abettor 
is liable in cons^uence of the abetment, causes a different 
effect from that intended by the abettor, the abettor is liable 
for the effect caused, in the same manner and to the same ex¬ 
tent as if he had abetted the act with the intention of causing 
that effect, provided he Joiew that the act abetted was likely 
to cause that effect • 


ILLUSTRATION. 


A instigates B to cause gnevous hurt to Z B, in consequence of the instigation, 
causes grievous hurt to Z Z dies m consequence. Here, if A knew that the gnevous hurt 
abetted was likely to cause death, A is liable to be punished with the punishment provided 
for murder. 

114. Whenever any person, who if absent would be liable to be punished 
as an abettor, js present when the act or offence for which he 
Abettor present would be punishable in consequence of the abetment is com- 
when offence is he shall be deemed to have committed such act or 

committed _ ’ 

offence. 


115. Whoever abets the comnussion of an offence punishable with death 
or transportation for life, shall, if that offence be not com¬ 
mitted in consequence of the abetment, and no express provi¬ 
sion is made by this Code for the punishment of such abet¬ 
ment, be punished with imprisonment of either description for 
a term which may ortend to seven years, and shall also be lia¬ 
ble to fine; 


Abetment of 
offence punishable 
with death or 
transportation for 
life—if offence not 
committed; 
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and if any act for which the abettor is liable in consequence of the abet- 
if act causing nient, and which causes hurt to any person, is done, the abet- 

-harm be done m tor shall be liable to impnsonment of either description for a 

■consequence term which may extend to fourteen years, and shall also be 

liable to fine. 

ILLUSTRATION 


A instigates B to murder Z The offence is not committed If B had murdered Z, 
he would have been subject to the punishment of death or transportation for life. There¬ 
fore A IS liable to imprisonment for a term which may extend to seven years and also to a 
hne, and, if any hurt be done to Z m consequence of the abetment, he will be liable to im¬ 
pnsonment for a term which may extend to fourteen years, and to fine 

116. Whoever abets an offence punishable with imprisonment shall, if that 
offence be not committed in consequence of the abetment, and 
no express provision is made by this Code for the punishment 
of such abetment, be punished with imprisonment of any des¬ 
cription provided for that offence for a term which may extend 
to one-fourth part of the longest term provided for that offence, 
as is provided for that offence, or with both ; 
abettor or the person abetted is a public serv-ant, whose duty it 
IS to prevent the commission of such offence, the abettor shall 
be punished with impnsonment of any description provided for 
that offence, for a term which may extend to one-half of the 
longest term provided for that offence, or with such fine as is 
provided for the offence, or with both. 

ILLUSTRXTIONS 

(a) A offers a bnbe to B, a public sen*ant. as a reward for showing A some favour ' 
in the exercise of B’s official functions. B refuses to accept the bnbe. A is punishable 
under this section .. j . 

(ft) A instigates B to give false evidence. Here, if B does not give false evidence. 

A has nevertheless committed the offence defined m this seciion, and is punishable accord¬ 
ingly 

(c) A. a police-officer, whose duty it is to prevent robber)*, abets the conmi^sion 
of robbery. Here, though the robbery be not committed. A is liable to one-half of the 
longest term of imprisonment providea for that offence, and al^ to fine. 

Id) B abets the commission of a robbery by A. a poljce-ofncer, «ho^ duty it is to 
prevent that offence. Here though the robbery be not commuted. B is liable to one-half 
of the longest term of imprisonment provided for the offence of robber)-, and also to fine. 

Abetintr Whoever abets the commission of an offence by the 

mission o! oltoS public generally or by any number o- class of i^isons eserrfing 
by the public or ten, shall be punished with imprisonment of cither description 

"by more than ten for a term which may extend to three j-cars, or with fine, or with 

both. 

ILIUSTR.VT10N. 

A affixes in a public place a placard instigatmir a sect conu^^ting of mo'e than ten 
members to meet at a certain time and place, for the purpose of attacking the rneirbers 
while engaged in a procession. A has commuted the offence defmed in 

118 . WhoevTr, intending to facilitate or knowing it to 
be likely that he will thereby f.TciHtTte the commissian of an 
offence punishable with death or transportation for life. 

vxiluntanly conceals, by any act or illegal omission, the 
c.xisfcncc of a dosicn to commit rjch offence or males any 
rrpresentation which he knows to be fal<e respecting such di-iign, 
.shall, if that offence be corrunitted, be punished with i-m- 
priscinmcnt of either dc«cnr<ion for a term which m^y extend 
to sown years, or. if the effener be not committed, «ith i.-npri- 
description for a term wh’'di n«y extend to ih.'pc )T3rs; and m 
either ca®c shall aho be liable to fine. 


of an advene sect, 
this section 

Concealing dc- 
Sign to commit 
•offence punidiable 
'"uh death or 
tran<portation for 
life— 


if offence be 
committed. 

•sonment of either 
if offence be not 


Abetment of 
offence punishable 
with imprisonment 
—if offence be not 
committed, 

or with such fine 
and if the 

if abettor or per¬ 
son abetted be a 
public servant 
whose duty it is to 
prevent offence. 
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IIXUSTRATION. 


A, knowing that dacoity is about to be committed at B, falsely informs the Magis¬ 
trate that a dacoity is about to be committed at C, a place in an opposite direction, and 
thereby misleads the Magistrate with intent to faalitate the commission of the offence. 
The dacoity is committed at B m pursuance of the design A is punishable under this- 
section 


Public servant 
concealing design 
to commit offence 
which it is his 
duty to prevent— 


119 . Whoever, being a public servant intending to faci¬ 
litate or knowing it to be likely that he will thereby facilitate- 
the commission of an offence which it is his duty as such pub¬ 
lic servant to prevent. 


voluntarily conceals, by any act or illegal omission, the existence of a design 
to commit such offence, or makes any representation which he knows to be false 
respecting such design, 

shall, if the offence be (mmmitted, be punished with imprisonment of any 
description provided for the offence, for a term which may ex* 
comrmiteT'^^ tend to one half of the longest term of such imprisonment, or 

’ with such fine as is provided for that offence, or with both ; 


if offence be or, if the offence be punishable with death or transpor- 

punishable with tation for life, with imprisonment of either description for a 
death, etc. term which may extend to ten years; 

or, if the offence be not committ^. shall be punished with imprisonment of 
any description provided for the offence for a term which may 
if offence be not extend to one-fourth part of the longest term of such imprison- 
committed nient or with such fine as is provided for the offence, or with 

both. 


ILLUSTRATION. 


A, an officer of police, being legally bound to give information of all designs to com¬ 
mit robbery which may come to his knowledge, and knowing that B designs to commit 
robbery, omits to give such information, with intent to faalitate the commission of that 
offence. Here A has by an illegal omis^on concealed the existence of B'a design, and is 
liable to punishment according to the provision of this section. 


B'cmT^corMtiit oL 'Whoever, intending to facilitate or knowing it to 

fe«e punishable be likely that he will thereby facilitate the commission of an 
with imprison- offence punishable with imprisonment. 

voluntarily conceals, by any act or illegal omission, the existence of a design 
to commit such offence, or makes any representation which he knows to be false 


respecting such design, 

shall, if the offence be committed, be punished with im¬ 
prisonment of the description provided for the offence, for a 
term which may extend to one-fourth, and, if the offence be 
not committed, to one-eighth, of the longest term of such im¬ 
prisonment, or with such fine as is provided for the offence, or 
with bofh 


if offence 
committed, 


CHAPTER VA 


Criminal Qinspiracy 


Definition of cn- 120A. When two or more persons agree to do, or cause 

mmal conspiracy to be done,— 

(1) an illegal act, or 

( 2 ) an act which is not illegal by illegal means, such an agreement is desig¬ 
nated a criminal conspiracy: 

Provided that no agreement ex<^t an agreement to commit an offence shall 
amount to a criminal conspiracy unless some act besides the agreement is done by 
one or more parties to su^ agreement in pursuance thereof. 



INDIAN’ PENAL CODE. 


cxlix 


Expiciiatiati —It is immaterial whether the illegal act is the ultimate object 
of sucli agreement, or is merely incidental to that object. 

I20B. (2) Whoever is a party to a criminal conspiracy to commit an 
Punishment of ofTence punishable with death, transportation or rigorous im- 

cnminal conspi- pnsonment for a term of two years or upwards, shall, where no 
express provision is made in this Code for the punishment of 
sucli a conspiracy be punished in the same manner as if he had abetted such of¬ 
fence 

( 21 Wiocver is a party to a criminal conspiracy other than a criminal con- 
spirac}’ to commit an ofTence puni!>hable as aforesud shall be punished with impri¬ 
sonment of cither dc«cription for a term not exceeding six months, or with fine or 
with both 


CHAPTER VI 
Of Offenccs against the State 


or at- 
lempung to wage 
war or abetting 
waging of war 
against the Queen 


121. WhocA'cr wages war against the Queen, or attempts 
to wage such war, or abet^ the waging of such war, shall be 
punished w-itli death, or transportation for life, and shall also- 
bc liable to fine 


ILLUSTRATIONS 

(a) A joins an insurrection against the Queen A has committed the offence 
defined m this seaion. , „ , ^ 

(t) A m India abets an insurrection against the Queens Government of Ceylon 
by sending arms to the insurgents. A is guilty of abetting the waging of war against the 
Queen. 

121A. \Vhoe\-er within or without British India conspires to commit any 
Consoiracv ta offenccs punishable by section 121, or to deprive the 

commit offences Queen of the sovereignty of British India or of any part there- 

punishable by sec- of, or conspires to overawe, by means of criminal force or the 
‘‘oa 121. show of criminal force, the Government of India or any Local 

Government, shall be punished with transportation for life or any shorter term, or 
with imprisonment of either desaiption which may extend to ten years, and shall 
also be liable to fine. 

Explanation .—To constitute a conspiracy under this section, it is not neces¬ 
sary that any act or illegal omission shall take place in pursuance thereof. 

122. Whoever collects men, arms or ammunition or otherwise prepares to 
wage war with the intention of either waging or being prepared 
to wage Avar against the Queen, shall be punished wi^ trans¬ 
portation for life or imprisonment of either description for a 
term not exceeding ten years, and shall also be liable to fine. 


Collecting arms, 
etc, With intention 
of waging war 
against the Queen 


123, Whoever, by any act, or by any illegal omission, conceals the existence 
P , of a design to wage war against the Queen, intending by such 

intmt TaciliuS concealment to faCTlitate, or knowing it to be likely that such 

design to wage concealment will faalitate. the waging of such war, shall be 
punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 


124. Whoever with the intention of inducing or compelling the Governor 
Assaulting Cover- General of Jndia, or the Gowmor of any I^esidency, or a 


General. 
Governor, etc.. 
With intent to 
compel or TcstTain 
the exercl^c of any 
lawful power. 


Lieutenant-Gov’emor, or a Member of the Council of the- 
Govemor General of India, or of the Council of any Presidency, 
to exercise or refrain from e.xercising in any manner any of the 
lawful powers of sudt Gmxmor General, Governor. Lieutt.. 
Governor or Member of Council. 


assaults or WTongfully restrains, or attempts wrongfully to restrain, nr 
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ILLUSTRATION. 


A, knowing that dacoity is about to be committed at B, falsely informs the Magis¬ 
trate Uiat a dacoity is about to be committed at C, a place in an opposite direction, and 
thereby misleads the Magistrate with intent to facilitate the commission of the offence. 
The dacoity is committed at B in pursuance of the design. A is punishable under this- 
section. 


Public servant 119. Whoever, being a public servant intending to faci- 

concealing design iitate or knowing it to be likely that he will thereby facilitate 
to commit offen^ce commission of an offence which it is his duty as such pub- 
which it IS his , ^ ^ ^ ■' 

duty to prevent- he servant to prevent, 

voluntarily conceals, by any act or illegal omission, the existence of a design 
to commit such offence, or makes any representation which he knows to be false 
respecting such design, 

shall, if the offence be committed, be punished with imprisonment of any 
. description provided for the offence, for a term which may ex- 
committe^^^ ^ longest term of such imprisonment, or 

’ with such fine as is provided for that offence, or with both; 


if offence be the offence be punishable with death or transpor- 

punishabte with tation for life, with imprisonment of either description for a 
death, etc term which may extend to ten years, 

or, if the offence be not committed, shall be punished w’lth imprisonment of 
any description provided for the offence for a term which may 
if offence be not extend to one-fourth part of the longest term of such imprison- 
committed ment or with such fine as is provided for the offence, or with 

both 


ILLUSTRATION 

A. an officer of police, being legally bound to give information of all designs to com¬ 
mit robbery which may come to his knowledge, and knowing that B designs to commit 
robbery, omits to give such information, with intent to facilitate the commission of that 
offence Here A has by an illegal omission concealed the existence of B’s design, and is 
liable to punishment according to the prowsion of this section 

si^to^commt of- intending to facilitate or knowing it to 

f^e punishable b® likely that he will thereby facilitate the commission of an 
with imprison- offence punishable with imprisonment, 

voluntarily conceals, by any act or illegal omision, the existence of a design 
to commit such offence, or makes any representation which he knows to be false 
respecting such design, 

shall, if the offence be committed, be punished with im¬ 
prisonment of the description provided for the offence, for a 
term which may extend to one-fourth, and, if the offence be 
not committed, to one-eighth, of the longest term of such im¬ 
prisonment, or with such fine as is provided for the offence, or 
with bofh. 

CHAPTER VA. 

Criminal Conspiracy. 


if offence 
committed , 


Definition of cn- 120A. When two or more persons agree to do, or cause 

mmal conspiracy to be done,— 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, such an agreement is desig¬ 
nated a criminal conspiracy: 

Provided that no agreement except an agreement to commit an offence shall 
amount to a criminal conspiracy unless some act besides the agreement is done by 
one or more parties to such agreement in pursuance thereof. 
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Expicnatimt .—It is immaterial whether the illegal act is the ultimate object 
of such agreement, or is merely incidental to that object 

120B. (1) Whoeier is a party to a criminal conspiracy to commit an 
Punj'hmcnt of offence punishable with death, transportation or ngorous im- 
crluinal con«pi- pn'^nment for a term of two years or upwards, shall, where no 

racj’. express provision is made in this Code for the punishment of 

sucli a con«piracj be punished in the same manner as if he had abetted such of¬ 
fence 

(D \\lioe\-cr is a party to a cnminal conspiracy other than a criminal con- 
spirac>' to commit an offence punishable as aforesaid shall be punished with impri¬ 
sonment of cither description for a term not exceeding six months, or with fine or 
with both. 

CHAPTER VI 
Of Offences against the State 

121 . WTiocxcr wages war against the Queen, or attempts 
to wage such war. or abet^ the waging of such war, shall be 
punished with death, or transportation for life, and shall also 
be liable to line 


Wacing or at- 
Icrspung to K-age 
war or zbcUing 
W5pr.g of war 
agamu, the Quem 


ILLISTRATIONS 

(a» A joins an insurrection agamn the Queen. A has committed the offence 

defined in ihn action ^ r. ^ r- , ^ 

(i) A in India abets an insurrection against the Queens Government of Ceylon 

by sending aims to the insurgents A is guilty of abetting the waging of war against the 
Queen. 

12IA- Whoever within or without British India conspires to commit any 

_ . of the offences panishnble by section 121. or to deprive the 

coSi? lamcS Queen of the sovcrccfinty of British India or of any part there- 

funiihsblc by see- of. or conspires to overawe, by means of cnminal force or the 

tioa 121 , criminal force, the Government of India or any Local 

Goverament, shall be punished with transportation for life or any shorter term, or 
With imprisonment of either description which may extend to ten yeais, and shall 
also be liable to fine. , ,, .. .. . 

aeteielieii.—To constitute a conspiracy under this section, it is not neces¬ 
sary that any act or illegal omission shall take place in pursuance thereof. 

122 Whoever collects men, aims or ammunition or otherwise prepares to 

_ „ war with the intention of either waging or being prepared 

.w in wave seat against the Queen, shall be punished with trans- 

01 ' portatfon tor file or imprisonment of either de^lption for a 

aBinst the Queen mm not exceeding ten yearn, and shall also be liable to fine. 

123 Whoever by any act, or by any illegal omission, conceals the trtistence 

3. ivtiocve , y y ^ u,n intendmg by such 

Concealing with to faolitate. or knowing it to be likely that such 

will facilitate, the wa^ng of sudi war, shall be 
s m wage coi^ imprisonment oi either descnplion for a term 

Which may extend £Z yL. and shaU also be l.abie to fine. 

124, Whi^ver with tte — Sle‘t^"r?or“ dL^'Ta 

Assaulting Cover- ■ - - - - 

^or General, 

Governor, i.tc., 

"'lb intent to 
or restrain 
^exercise of any 
lawful power. 


assaults or 


w a Member of the Council of the 
General of India, or of the Counal of any Presidency, 
I xerdse or refrain from exercising m any manner any of the 
1 ° ^ t nowers of such GoAtmor General, Go\emor. Lieutenant- 
Svernor or Member of Council, 
vsTongfuUy icsti^ns. or attempts wrongfully to restrain, or ov»*' 
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ILLUSIRATION. 


A, knowing that dacoity is about to be committed at B, falsely informs the Magis¬ 
trate that a dacoity is about to be committed at C, a place in an opposite direction, and 
thereby misleads the Magistrate with intent to facilitate the commission of the offence. 
The dacoity is committed at B in pursuance of the design A is punishable under this- 
section. 


Public servant 
concealing design 
to commit offence 
which it is his 
duty to prevent— 


119. Whoever, being a public servant intending to faci¬ 
litate or knowing it to be likely that he will thereby facilitate 
the commission of an offenoj which it is his duty as such pub¬ 
lic servant to prevoit, 


voluntarily conceals, by any act or illegal omission, the existence of a design 
to commit such offence, or makes any representation which he knows to be false 
respecting such design, 

shall, if the offence he committed, be piunished with imprisonment of any 
description provided for the offence, for a term which may ex¬ 
tend to one half of the longest term of such imprisonment, or 
with such fine as is provided for that offence, or with both ; 

or, if the offence be punishable with death or transpor¬ 
tation for life, with imprisonment of either description for a 
term which may extend to ten years, 
or, if the offence be not committed, shall be punished with imprisonment of 
any description provided for the offence for a term which may 
if offence be not extend to one-fourth part of the longest term of such imprison- 
cotniniUed ment or with such fine as is provided for the offence, or with 

both. 


if offence be 

committed; 

if offence be 
punishable with 
deaUi, etc 


ILtOSTRATION 


A, an officer of police, being legally bound to give information of all designs to com¬ 
mit robbery which may come to his knowledge, and knowing that B designs to commit 
robbery, omits to give such infonnation, with intent to faaliiate the commission of that 
offence. Here A has by an illegal omission concealed the existence of B’s design, and is 
liable to punidiment according to the provision of this section 


of^ ^20. WhoevcT, intending to facilitate or knowing it to 

f^c punishable be likely that he will thereby facilitate the commission of an 
with imprison- offence punishable with imprisonment, 

voluntanly conceals, by any act or illegal omission, the existence of a design 
to commit such offence, or mak^ any representation which he knows to be false 
respecting such design, 

shall, it the offence be committed, l>e punished with im¬ 
prisonment of the description provided for the offence, for a 
term which may extend to one-fourth, and, if the offence be 
not committed, to one-eighth, of the longest term of such im¬ 
prisonment, or with such fine as is provided for the offence, or 
with both. 


if offence 
committed , 


be 


CHAPTER VA. 


Criminal Conspiracy. 


Definition of cn- 120A. When two or more persons agree to do, or cause 

minal conspiracy’. to be done,— 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, such an agreement is desig¬ 
nated a criminal conspiracy: 

Provided that no agreement except an agreement to commit an offence shall 
amount to a criminal conspiracy unless some act besides the agreement is done by- 
one or more parties to such agreement in pursuance thereof. 
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Ezflmctm —It ii immaterial nhethcr the illegal act is the ultimate object 
0 } such aciTcmcnt. or i« merely incidental to that object. 

120B (7) Wliocvcr is a party to a cnminal conspiracy to commit an 
Pcnj'hncnt of olTcncc punishable vnth death, transportation or rigorous im- 
mrjia! ctn^i pn^onment for a term of two years or upwards, shall, where no 

■ , cTprisj. prtnicinn is made in this Code for the punishment of 

FJcii a con«pirac> be puni-lvd in the same manner as if he had abetted such of¬ 
fence 

12 1 Whoi.\ cr IS a part\ to a criminal conspiracy other than a criminal con- 
spirac>- to commit .m offmcc jiuni'-hable as aforesaid shall be punished with impri- 
dc<ription for a term not exceeding six months, or w’ith fine or 

CHAPTER VI 
Of Oj fences the State 

121 . \Vhoc\er wages war against the Queen, or attempts 
to wage such war. or abet^ the waging of such war, shall be 
puni'hcd with death, or transportation for life, and shall alsa 
bo liable to fine 


Wzfing or at- 
tKapURg to wage 
or abetting 
*‘ 2 C !"5 of war 
aS3Ji« thf Qukh. 


ILLl STR.\TI0NS 


J,- A joins an mwirrcaion against die Queen A has committed the offence 
in this 

. IfcJ A in Inia abets an insurrection against the Queen’s Government of Ceilon 
y sending arms to the insurgents A is guilty of abetting the wapng of war acainst^the 


Qfueen. 


121A. Wliocver within or without British India conspires to commit any ’ 
Conspirao* to offences punishable by sccUon 121, or to deprive the 

offences Queen of the sovereignty of British India or of any part there- 

^shable by sec- of, or conspires to overawe, by means of criminal force or the 

show of criminal force, the Government of India or any Lo^ 
Government, shall be punished with transportation for life or any shorter term, or 
with imprisonment of cither description which may extend to ten years, and shall 
^so be liable to fine. 

Explmaiion .—To constitute a conspiracy under this section, it is not neccs- 
^ry that any act or illegal omission shall take place m pursuance thereof. 

122. Whoever collects men, arms or ammunition or otherwise prepares to 

Collecting arms war With the intention of either waging or being prepared 

etc., viith intention fo wage war against the Queen, shall be punished with trans- 

waging war portation for life or imprisonment of eitlicr description for a 

gainst the Queen term not exceeding ten years, and shall also be liable to fine. 

123. Whoever, by any act, or by any illegal omission, conceals the existence 

Concealing with ® against the Queen, intending by such 

intent to facilitate concealment to facilitate, or knowing it to be likely that such 

Resign to wage concealment will facilitate^ the waging of such war shall be 

punished with imprisonment of either description for a term 
^’hich may extend to ten years, and shall also be liable to fine. 


124. Whoever with the intention of inducing or compelling the Governor 
Assaulting Cover- General of India, or the Governor of any Presidi^nrv „ 

'' • T iP,ifPnanf.nnvemor. or a L. ‘csiuaicy, or a 


Lieutenant-Governor, or a Member of'“'4e*a)undl^’nf°fi,« 
Governor General ol India, or of the Council cl any Presidency 
o nrerc.se or refram Kcercsinc in any manner anrof th,: 
lawful powers of such Gtwemor General Governor r .J,. 
Governor or Member of Council, ^'emor. Lieutenant- - 

issaults or UTongfully restrains, or attempts nTongfully to rKtram, or ov«|f 


General, 
wvemor, etc., 
With intent to 
wmpcl or restrain 
jhe exercise ol any 
lawful power. 
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awes, by means of criminal force or the diow of criminal force, or attempts so to 
overawe, such Governor General. Governor, Lieutenant-Governor or Member of 
Council, 

shall be punished with imprisonment of either description for a term which 
may extend to seven years, and ^11 also be liable to fine. 

124A. Whoever by words, either spoken or written, or by signs, or by visible 
representation, or otherwise, brings or attempts to bring into 
Sedition. hatred or contempt, or excites or attempts to excite disaffection 

towards, Her Majesty or the Government established by law in British India, shall 
be punished with transportation for life or any shorter term, to which fine may be 
added, or with imprisonment which may extend to three years, to which fine may 
be added, or with fine. 

Explanation 1 .—The expression “disaffection” includes disloyalty and all 
feelings of enmity. 

Explanation 2 .—Comments expressing disapprobation of the measures of the 
'Government with a view to obtain their alteration by lawful means, without excit¬ 
ing or attempting to excite hatred, contempt or disaffection, do not constitute an 
offence under this section. 

Explanation 3 —Comments expressing disapprobation of the administrative or 
other action of the Government without exciting or attempting to excite hatred, 
contempt or disaffection, do not constitute an offence under this section. 

125. Whoever wages war against the Government of any Asiatic Power in 

Wacme war Of at peace with the Queen or attempts to wage such war, 

against Asiatic or abets the waging of such war, shall be punished with transpor- 
Power in alliance tatlon for life, to whidi fine may be added, or with imprisonment 

with the Queen. of either description for a term which may extend to seven years, 

"to which fine may be added, or with fine. 

126. Whoever cocnituts depredation, or makes preparations to commit depre- 
r tunsr dation, on the territories of any Power in alliance or at peace 

nr^aTion"on^tem- With the Queen, shall be punished with imprisonment of either 
tones of Power at description for a term which may extend to seven years, and shall 

peace with the also be liable to fine and to forfeiture of any property used or 

intended to be used in committing such depredation, or acquired 
by such depredation 

127. Whoever receives any property knowing the same to 
have been taken in the commission of any of the offences mentioned 
in sections 125 and 126, shall be punished with imprisonment of 
either description for a term which may extend to seven years, 
and shall also be liable to fine and to forfeiture of the property 
so received. 

128 . Whoever, being a public servant and having the custody of any State pri- 
Public servant so^er or prisoner of war, voluntarily allows such prisoner to escape 

-voluntarily allow- from any place in which such prisoner is confined, shall be punished 
ing prisoner of with transportation for life, or impnsonment of either descrip- 
■State or war to tion for a term which may extend to ten years, and shall also 
be liable to fine. 

129. Whoever, being a public servant and having the custody of any State 
Public servant Prisoner or prisoner of war, negligently suffers such prisoner to 

-negligently suffer- escapie from any place of confinement in which such prisoner is 
ing such prisoner confined, shall be punished with simple imprisonment for a term 
to escape « which may extend to three j«ars. and shall also be liable to fine. 


Receiving pro¬ 
perty taken by 
war or depredation 
mentioned m sec¬ 
tions 125 and 126 
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130. Whoc\-er knowingly aids or assists anv 
Aiding escape ‘n escaping from lawful custody Prisoner- of 

^ rescuing or har- rescue any such pnsoner Ar ha k^’ or attempts to 

p„. , P--r. 

^all be punished wir'iran?po°rtSio“ such'^pnToner 

cnpuoii for a term .hidi may e.end 


large 

custoc 


_ • ,-- iiaoie to nne 

ZS, h 'a ‘° ““P® ftom lawful 
winch he IS allowed to be at large. 


CHAPTER VII. 


Or Offences reeating to the Armt, Navy and Air Force. 

131. IVhoei-cr atas the committing of mutiny by an officer soldier „,i 

Irom his duty. ™t life, or with rmpnsonment of either description for a 
Fr« , “‘““I “ te" ywtrs, and shall also be liable to fine 

,• —In this section ihe wonts " officer ’ " soldier '■ ■■. -i ° ? . 

rriclude any person subjea to the Army Act the Indian a' 

132. Whoever abets the Mmmitling of mutiny by an officer, soldier sailor nr 
A be 1 meat ol Aim™, m the Army, Navy or Atr Force of the Qura 7r 

I if mutiny mutiny be comraitled m conseouence of that ahetm™. c.' _ V 


mutiny, if mutiny 
It committed in 
consequence there¬ 
of. 

Abetment of 
asMuJt by soldier, 
Milor or airman on 
bis supenor officer 
f 1*} m execution 
of fais office. 


1 -—V. *'«v/ Vi rtji roree oi tne Queen shall ,e 

b^mmitt^ m consequence of that abetment.^'pSi 
w th death or with transportation for life, or imprisonmSt S 
either description for a term which may extend to ten 
shall also be liable to fine 

133. Whoever abets an- assault by an officer mwi.r 
sailor or airman, in the Army, Navy or Air Force S he oi^n 
^ “tot.teme m the execution of his office sSi 

be punished with impnsonmenl of either description for a tem 
which may ettend to three years, and shall also be liable to fim 


Abetment of 
such assault if the 
^uJt is com¬ 
mitted. 


-“ tu line. 

134. Whoever abets an assault by an officer, soldier, sailor or airman in .t. 

Army, Navy or Air Force of the Queen, “any suS 
being in the execution of his office, shall, if such assSlt be Sm"^ 
mitted in consequence of that abetment, be nunkhed 
prisonment of either desenption for a term which mav 
to seven years, and shall also be liable to fme. extend 

135. Whoever abets the desertion of any officer, soldier, sailor or airm, • 
Abetment of de- the Army, Navy or Air Force of the Queen shall Kf' 

saib?"n with imprisonment of either descriptiorifor a tPrm ^ 

“■'» or mmum to two years, or with Bne. or Zh taffi. 

136. Whoever, except as hereinafter excepted, knowing or he.,,;.,- „ 

Ihnbouriag de- or airman in^h^T *“ 

setter. P' Navy or Air Force of the Queen, has dSertS’ 

. officer, soldier, sailor or atnnan, sh^l be nuni«h<J “arbours smi 

or”iffi S'" doaoription for a term which may mVend to Hv„ yeamro^Sfet 

« E.V Jratiirm LTuliTd.'’”' """" “ -Woh the harbour 
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137. The roaster or person in charge of a merchant vessel, on board of which 
any deserter from the Army, Navy or Air Force of the Queen is 
concealed, shall; though ignorant of such concealment, be liable 
to a penalty not exceeding five hundred rupees, if he might have 
known of such concealment but for some neglect of his duty as 
such master or person in charge, or but for some want of discipline 
on board of the vessd. 


Deserter conceal¬ 
ed on board mer- 
■chant vessel 
through negligence 
of master. 


138. ^Vhoever abets what he kiH>ws to be an act of insubordination by an 
officer, soldier, sailor or airman, m the Army, Navy or Air Force 
of the Queen, shall, if such act of insubordination be committed 
in consequence of that abetment, be punished with imprisonment 
of either description for a term which may extend to six months, 
or with fine, or with both. 


Abetment of act 
•of insubordination 
b> soldier, sailor or 
airman. 


138A, (AppltcaUon of foregoing sections to the Indian Marine service. Re¬ 
pealed by s. 2 and Sch. of Act XXXV of 1934.) 

139. No person subject to the Army Act. the Indian Army Act, 1911, the 
. Naval Discipline Act or that Act as modified by the Indian Navy 
to «^in Acti ^ (Discipline) Act. 1934, the Air Force Act or the Indian Air Force 
Act, 1932, IS subject to punishment under this Code for any of 
the offences defined m this Chapter. 


140. Whoever, not being a soldier, sailor or airman in the Military, Naval 
Wearing garb or Service of the Queen, wears any garb or carries any token 

canyine token used resembling any garb or token used by such a soldier, sailor or 

by solmer, sailor or airman, with the intention that it may be believed that he is 

•airman. such a soldier, sailor or airman, shall be punished with imprison¬ 

ment of either description for a term which may extend to three months, or with fine 
which may extend to five hundred rupees, or with both 


CHAPTER VUI., 

Of Offences Against the Public Tranquillity. 

141. An assembly of five or more persons is designated an " unlawful assem- 
Unlawful assem- hly”, if the common object of the persons composing that 
bly. assembly is— 

first .—To overawe by criminal force, or show of criminal force, the Legisla¬ 
tive or Executive Government of India, or the Government of any Presidency, or any 
Lieutenant-Governor, or any public servant in the exercise of the lawful power of 
such public servant; or 

Second .—^To resist the execution of any law, or of any legal process; or 
Xhird —^To commit any mischief or criminal trespass, or other offence ; or 
FoMrtft.—By means of criminal force, or show of criminal force, to any person 
to take or obtain possession of any property, or to deprive any person of the enjoy¬ 
ment of a right of way, or of the use of water or other incorporeal right of which he 
is in possession or enjoyment, or to enforce any right or supposed right; or 

fifth .—By means of criminal force, or show of criminal force, to compel any 
person to do what he is not l^ally bound to do, or to omit to do what he is legally 
entitled to do 

Explanation .—An assembly, which was not unlawful when it assembled, may 
subsequently become an unlawful assembly. 

142. 3Vboever, being aware of facts which render any 
Being member assembly an unlawful assembly, intentionally joins that assem- 
oi unlawful assem- continues iq it, is aid to be a member of an unlawful 

assembly. 

) 
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143. ^^■hoc\•cr is a member of an unlawful assembly, shall be punished with 
. impnsonmcnt of either desenption for a term which may e.tlend 

w mmi. or with fine, or wth both. 


144. ^\'hoc\cr. bang armed with any deadly weapon, or with anjthing which, 
Jouu.'ig tnlawful ^ txcapon of offence, js likely to cause death, is a mem- 

a^«en:bly V.'mcd her of an unlawful assembly, shall be punished with imprison* 

«iih deadly «Ta* ment of either description for a term which may e-Ttend to tiio 

>Tars. or with fine, or with both. 

145. Whoever joins or continues in an unlawful as¬ 
sembly, knotving that such unlawful assembly has been com¬ 
manded m the manner prescribed by law to disperse, shall be 
punished with imprisonment of either description for a term 
which may c.xtend to two years, or with fine, or with both. 

146. ^^’hcne\’er force or violence is used by an unlawful assembly, or by any 

P member thereof, in prosecution of the common obj'ect of such 

assembly, every member of such assembly is guilty of the offence 

■oi rioting. 

147. \\’hoevcr is guilty of noting, shall be punished with imprisonment of 
Pu-iishnwit for cither description for a term which may eictend to two years, or 

noting. with fine, or with both. 


Joinmc or con- 
tiniang in unlawful 
isserrilj knowing 
It has b«5i com- 
candrd to d:«per?e. 


148. ^\’hoc^cr is guilty of rioting, being armed with a deadly weapon or 
with anilhing which, used as a weapon of offence, is likely to 
armed cause death, shall be punished with imprisonment of either des- 
^ deadly wea- cription for a term which may extend to three years, or with 
fine, or w'lth both. 


149. If an 
Every meiaber of 
unlawful assembly 
guilty of offence 
commiiied in pro¬ 
secution of com¬ 
mon object 


offence is committed by any member of an unlawful assembly 
in prosecution of the common object of that assembly, or such 
as the members of that assembly knew to be likely to be com¬ 
mitted in prosecution of that object, e\'ery person who, at the 
time of the committing of that offence, is a member of the same 
assembly, is guilty of that offenrc. 


150. Whoever hires or engages, or employs, or promotes, or connives at the 
Hiring or con- hire’s- engagement or employment of any person to join or be- 
Jining at hiring, of come a member of any unlawful assembly, shall be punishable 
persons to join un- as a member of such unlawful assembly, and for any offence 
lawful assembly. which may be committed by any such person as a member of 
such unlawful assembly in pursuance of such hiring, engagement or employment, in 
the same manner as if he had been a member of such unlawful assembly, or himself 
liad committed such offenca 


_ Knowingly join- 
Jng or continuing 
in assembly of five 
■or more persona 
8-tter it has been 
■Commanded to 
■disperse. 


151. Whoever knowingly joins or continues m any as¬ 
sembly of five or more persons likely to cause a disturbance of 
the public peace, after such assembly has been lawfully com¬ 
manded to disperse, shall be punished with imprisonment of 
either description for a term which may e.xtend to six months, 
or with fine, or with both 


Explanation —If the assembly is an unlawful assembly within the meaning of 
section 141, the offender will be punishable under section 145. 


152. Whoever assaults or threatens to assault, or obstmets or attempts to 
Assaulting or Obstruct, any public servant in the discharge of his duty as such 
•obstnicting public public servant, in mdeavouring to disperse an unlawful assembly, 
servant when sup- 'or to suppress a riot or affray, or uses, or threatens, or attempt 
pressing not, etc. to use criminal force to sudi public servant, shall ’be punis 
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or re^va^d for generally showing fa\'our in the exerdse of his official functions to that 
power. A has committed the offence defined in this section 

(f) A, a public servant, induces Z erroneously* to believe that A’s influence with 
the Government has obtained a title for 4 and thus induces Z to give A money as a 
reward for this service. A has committed the offence defined in this section. 

162. Whoever accepts or obtains, or agrees to accept, or attempts to obtain. 

Taking gratifica- himself or for any other person, any 

tion in ^ order, by gratification whatever as a motive or reward for inducing, by 
corrupt or illegal corrupt or illegal means, any public servant to do or to forbear 
means, to influence jq do any offiaaJ act, or m the exercise of the official functions- 
public servant. public servant to show favour or disfavour to any person, 

or to render or attempt to render any service or disservice to any person with the 
Legislative or Executive Government of India, or with the Government of any Presi¬ 
dency, or with any Lieutenant-Governor, or with any member of the Senate of the 
Allahabad University, or with any public servant, as such, shall be punished with im¬ 
prisonment of either description for a term which may extend to three years, or with 
fine, or with both. 

163. Whoever accepts or obtains, or agrees to accept or attempts to obtain, 

f Taking gratifica- person, for himself or for any other person, any grati- 

tion for exerase of fication whatever, as a motive or reward for inducing, by the 

personal influence exercise of. personal influence, any public servant to do or to 

with public ser- forbear to do any official act, or m the exercise of the official 

functions of such public servant to show favour or disfavour to 
any person, or to render or attempt to render any service or disservice to any person 
with the Legislative or Executive Government of India, or with the Government of any 
Presidency or with any Lieutenant-Governor, or with any member of the S^ate of the 
Allahabad University, or with any public servant, as such, shall be punished with 
simple imprisonment for a term which may extend to one year, or with fine, or with 
both. 


lUUSIRATION 

An advocate who receives a fee for arguing a case before a Judge; a person who- 
receives pay for arranging and correcting a memonal addressed to Government, setting 
forth the sendees and claims of the memorialist: a paid agent for a condemned criminal, 
who laj’s before the Government statements tending to show that the condemnation was 
unjust,—are not within this section, inasmuch as they do not exercise or profess to exercise 
persona] influence. 

164. Whoever, being a public servant, in respect of whom either of the 
offences defined in the last two preceding sections is committed, 
abets the offence, shall be punished with imprisonment of either 
description for a term which may extend to three years, or with 
fine, or with both. 

IU.USTRATION. 


Punishment for 
abetment by public 
servant of offences 
defined m section 
162 or 163. 


A ts a public servant B, A’s wife, receives a present as a motive for soliciting 
A to give an office to a particular person. A abets her doing sa B is punishable 
With imprisonment for a term not cxccedmg one year, or with fine, or with both A is 
punishable uith impnsonment for a term which may extend to three years, or ivith fine, 
or rnth both. 


165. Whoever, being a public swant. a<ppts or obtains, or agrees to accept 
servant attempts to obtain, for himself, or for any other person, any 


Public 
obtaming valuable 
thing without con¬ 
sideration, from 
person concerned 
m proceeding or 
business Transacted 
by such public ser¬ 
vant. 


valuable thing without consideration, or for a consideration which 
he knows to be inadequate, 

from any person whom he knows to have been, or to be, 
or to be likely to be concerned in any proceeding or business 
transacted or about to be transacted by such public servant, or 
having any cormection with the official functions of himself or 
of any public servant to whom he is subordinate. 


INDIAN PENAL CODE. 


clvir 


or from any person whom he knows to be interested in or related to the per¬ 
son so concerned, 

shall be punished with simple imprisonment for a term which may extend to 
two years, or with fine, or with .both. 


ILLUSTRATIONS 


'ublic servant 
_be>mE law 
ji mtent to 


(а) A, a Collector, hires a house of Z, who has a settlement case pending before- 
him. It is agreed that A shall pay fifty rupees a month, the house being such that, if 
the bargain were made jn good faith, A would be required to pay two hundred rupees a 
month. A has obtained a t’aluable thing from Z without adequate consideration. 

(б) A, a Judge, buys of Z. who has a cause pending in A’s Court Government 
pronusso^' notes at a discount, when they are selling in the market at a premium. A 
has obtained a t’aluable thing from Z without adequate consideration. 

(c) Z’s brother is apprehended and taken before A, a Nlagistrate, on a charge of 
periui>’. A sells to Z shares in a bank at a premium, when they are selling in the market 
't a discount Z paj-s A for the shares accordingly. The money so obtained by A is 
im'aluable thing obtained by him without adequate consideration. 

166. 'Whoever, being a public servant, knowingly disobeys any direction of 
the law as to the way in which he is to conduct himself as such' 
public servant, intending to cause, or knowing it to be likely 
that he will, by such disobedience, cause injury to any person, 

^ shall be punished with simple imprisonment for a term which 

^ person. pj^y extend to one year, or with fine, or with both. 

r lUUSTRATlON. 

A, being an officer directed by law* to take property in execution, in order to satisfy 
a decree pronounced in Z's favour by a Court of Justice, knowingly disobeys that three* 
tion of law, with the knowledge that he is likely thereby to cause inj'ury to Z» A has 
committed die offence defined in this seaton. 

167. 'Whoever, being a public servant, and being, as such public servant. 
Public sen-ant charged with the preparation or translation .of any document, 

framing an incor* frames or translates that document in a manner which he knows 
re« document witli or believes to be incorrect, intending thereby to cause or knowing 
jmwt to cause in- to be likely that he may thereby cause injury to any person. 

shall be punished with imprisonment of either description for a’ 
terra which may extend to three years, or with fine, or with both. 




168. 'RTioever, being a public servant, and being legally bound as such pub- 
Public servant servant not to engage in trade, engages in trade, shall be 
unlawfully engag- punished with simple imprisonment for a term which may et- 
ing in trade. tend to one year, or with fine, or with both. 

• 169. 'Whoever, being a public servant, and being legally bound as such p-jb- 

Public servant servant, not to purchase or bid for certain property, pur- 
unlawfully buyinc chases or bids for that property, either in his own name or in 
or bidding for pro^ the name of another, or jointly, or in shares with others, shalT 

be punished with simple imprisonment for a term which rav 
extend to two years, or with fine, or with both: and the property, if purchased 
be confiscated. 


170. Whoever pretends to hold any particular office as a publi ffnr* 

__ knowing that he does not hold such office or falselv 

public ser^^t. ^ °^her person holding such office, and in such 

racter does or attempts to do any act under colour of ei^Jr 
shall be punished with imprisonment of either description, for a term rhfr*. ^ 
tend to two years, or with fine, or with both. ' 


Muring garb or 
carn-mg token 
used by public 
servant with frau¬ 
dulent intent. 


171. Whoever, not belonging to a certain ch?% m tt- 
vants, wears any garb or carries any token nse^L, public s^* 
token used by that class of public servants, witk ii. 
it may be belie\-ed, or with the knowledre da* 
believed, that he belongs to that class of r* ” hkdy 

servants- - 
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iiment for 


171E. ^VTioever commits the offence of bribery shaJl be 
punished with impnsorunent of either description for a term 
; which may extend to one year, or with fine, or with both; 

[Pro\nded that bnber>’ by treating shall be punished with fine only. 
Explanation .—Treating ‘ means that form of bribery where the gratification 
.sts in food, drink, entertainment, or provision. 

^nishment for 171F, \Vhocver commits the offence of undue influence or 

'idue influoice or personation at an election shall be punished with imprisonment 

jrsonauon at an of cither description for a term which may extend to one year, 
or with fine, or with both 

171G. Whoever with intent to affect the result of an election makes or pub¬ 
lishes any statement purporting to be a statement of fact which 
y False sutement jg false and which he cither knows or believes to be false or does 
' ^ believe to be true, in relation to the personal character or 

conduct of any candidate shall be punished with fine. 

171 H. 'W'hoever without the general or special authority in writing of a 
candidate incurs or authoriies expenses on account of the hold- 
Illegal pajments of any public meeting, or upon any advertisement, circular 
publication, or in any other .way whatsoever for the purpose 
of promoting or procuring the election of such candidate, shall be 
punished with fine which may extend to five hundred rupees; 

Pro\ided that if any person having incurred any such expenses not exceed¬ 
ing the amount of ten rupees without authority obtains within ten days from the dace 
on which such expenses were incurred the approval m writing of the candidate, he 
shall be deemed to have incurred such expenses with the authority of the candidate. 

. 1711 . 'Whoever being required by any law for the time being in force or any 
P , rule having the force of law to keep accounts of expenses incur- 

aoounts!** connection with an election fails to keep such accounts 

shall be punished with fine which may extend to five hundred 

rupees. 

CHAPTER X. 

Of contempts of the lawful authority of Public Servants 


172 . Whoever absconds in order to avoid being served with a summons, 
Absconding to notice Or order proreedmg from any public servant legally com- 
avoid service ol potent, as such public servant, to issue such summons, notice or 
summons or other order, shall be punished with simple imprisonment for a term 
proceeding which may extend to one month, or with fine which may extend 

to five hundred rupees, or with both; 

or, if the summons or notice or order is to attend in person or by agent, or to 
produce a document in a Court of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 

Preventing ser- 173. Whoever in any manner intentionally prevents the 

or'^oth^ summons serving-on himself, or on any other person, of any summons, 
ing° of prevSmB Pubhc servant legally corn- 

publication therfr petent, as such pubne servant, to issue such summons, notice 01 
order, 

Or intentionally prevents the ' affixing 1 ’'ny place of any such sum¬ 
mons, notice or order, 

or ■ ■ any ■ ‘ -or order from any place 

to which it is lawfi 

or intentional!, the ' proclamation, under the 

t.c. IPr.l 6 


c\r. 


lAW 07 ceans- 


aulhoiity of any p-jl^Iic sen'ant le^y coc?? 
such proclamation to be TPO-dt, 

vhall be p'im-bed -with v-rirple impnscnrnant. for a tsrm rsj estaad to 
one month, or with fine «hich may ear-fstd to Cre bmdrtsi rrpess. cr bcth; 

. or, if the summon-, notice, o- prodaration is to attscsi n per^cn or 
by agent, or to produce a documen: za a O^urt of Jnsdce. with In.p'.iiatj rigrt 

for a term which may ettend to «ix morshi. or with fins whxh tnny py^- to coe 
thousand rupees, or with both. 


Npn attendance 


174 Vnioever. tying lesaJly bwmi to atiesd in peffsco or 


}n fcbedjcnce to an by an agent at a certain place and tnae n bbedieccs to a sam- 
order from public rnons, tiouce. order or prodamation proceedmg fiisn any pubsic 
servant legally competent, as such public servant, to issue the 

same. 

intentionally orruts to attend at that place or time, or departs from the place 
where he i% bound to attend before the time at which jt js bwful for Ima to depart, 
shall be punished with simple imprisonment for a leroa which may extend to 
one month, or w'lth fine which may extend to five hundred nipees, cm with txHh; 

or, if the summons, notice, order or proclamaiion is to atteid in person or by- 
agent in a Court of Justice, with* simple iropnstmnient for a term which may esteni 
to six months, or with fme which may extend to one thousand rupees, or with both. 


lU-VSTTLlTtOK?-. 


(a) A being legally bcFund lo appear before the Supreme Coen at Calcutta in 
obedience to a eubpana issuing from ihat Court, mtasuonahy caiu to appear. A has eoai- 
jnitted the offence defined in this section 

(&) A being legally bound to appear before a ZUa Judge, as a witeess. in obe¬ 
dience lo a gummons issued by.thai Zila Judge, unenuonally omits to appear. A bzs toa- 
ffutted the offence defined in this section 


Omisuon to pro¬ 
duce document to 
public •/•rt-ant bj 
person legally 
bound to produce 
It. 


175. ViTioever, being legally bound to produce or delis-er 
up any document to any public sers-anu as such, intentionally 
omits so to produce or deliver up the same, shall be punished 
with simple impnsonmenl for a term which may extend to one 
month, or with fine which may extend to five hundred rupees, 
or with both; 


or, ii Ihn document is to be produced or delivered up to a Court of Justice, 
witli simple imprisonment for a term which may extend to sis months, or with fine 
v/hich may extend lo one thousand rupees, or with both. 


ILLUSTWITION. 

A Ixing legally bound to produce a document before a Zila Court, inleniionally 
/jinlls III j'fofiuic the same. A has commiUed the offence defined in this section, 

17fi. Whoever, being legally bound lo give any notice or 
to furnish information on any subject to any public scr\’ant, as 
such, intentionally omits to gis'e such notice or to fiunisli sucli 
information in the manner and at the time required by law, shall 
be jninishcd with simple imprisonment for a term which may 
extend to one month, or with fine which may extend to five 
iiunclrcd rupees, or with both; 

111, H llie iMiticc or information required to be gi\am respects the commission 
Ilf hii nd'iirr. “r 1' requited for the purpow of preventing the commission of an 
(ilfifii’i I'f In <»nl'r h> the apfwehcnsion of an offender, with simple imprisonment 
Ji.r It I'liiu wlilrU may extend lo six months, or with fine which may extend to one 
jhi.ut.md mjit*. or with both. 


f)(nl»nllill t(i give 
(I'lprr or Informa* 
IKrtt In jnititlr wr- 

vhin Iiy it'-r-um 

(riirtlly l/ntmd l» 
)lvn It 
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177. Wioever, being legally bound to furnish information on any subject 
_ ... . to any public servant, as such, furnishes, as true, information 

^ “ on the subject which he knows or has reason to believe to be 

false, shall be punished with simple imprisonment for a term 
which may extend to six months, or with fine which may extend to one thousand 
rupees, or with both ; 

or, if the information which he is legally bound to give respects the commis¬ 
sion of an offence, or is required for the purpose of preventing the commission of 
an offence, or in order to the apprehension of an offender, with imprisonment of 
either description for a term which may extend to two years, or with fine, or with 
both. 


ILLUSTRATIONS. 

(o) A, a landholder, knowing of the commission of a murder within the limits of 
his estate, wilfully misinforms the Magistrate of the dislnct that the death has occurred 
by acadtfit in consequence of the bite of a snake. A is guilty of the offence defined m 
this section. 

(h) A, a Aillage watchman, knowing that a considerable body of strangers has 
passed through his wllage in order to commit a dacoity m the house of Z, a wealthy mer- 
diant residing in a neighbouring place, and being bound, under clause 5, s^ion VII, Regu¬ 
lation III, IMl, of the Bengal Code, to give early and punctual information of the above 
fact to the officer of the nearest police-station, wilfully misinforms the police-officer that a 
body of suspicious characters passed through the village with a view to commit dacoity un a 
certain distant place in a different direction. Here A is guilty of the offence defined in the 
latter part of this section. 

Exp!anetion .—In section 176 and in this section the word “offence” includes 
any act committed at any place out of British India, which, if committed in British 
India, Vixnild be punishable under any of the following sections, namely, 302, 304, 
382, 392, 393, 394, 395, 396, 397. 398, 399. 402. 435, 436. 449, 450, 457, 458, 459 
and 460; and the word “ offender ” includes any person who is alleged to have been 
guilty of any such act 

178. Whoever refuses to bind himself by an oath or 
Refusing oath or affirmation to state the truth, when required so to bind himself 
aBirmatJon_ whm by a public servant legally competent to require that he shall 
public ^*Mivant to “ himself, shall be punished with simple imprisonment for 
make it. a term which may extend to six months, or with fine which may 

e.xtend to one thousand rupees, or with both 

179. Whoever, being legally bound to state the truth on any subject to any 

public servant, refuses to answer any question demanded of him 
Refuang to ans- touching that subject by such public servant in the exercise of 
powers of such public servant, shall be punished with 
tion ^ * simple imprisonment for a term which may extend to six months. 

or with fine which may extend to one thousand rupees, or with 

both. 

180 . Whoever refuses to sign any statement made by him, when required to 

P f . . sign that statement by a public servant legally competent to re- 

statemmtf ° ^® ®'8n that statement, shall be punished with 

simple imprisonment for a term which may extend to three 
months, or with fine which may ^tend to five hundred rupees, or with both 


181. Whoever, being legally bound by an oa^ or affirmation to state the 
truth on any subject to any public serx’ant or other person au- 
False statement thorized by law to administer such oath or affirmation, makes. 
tion°\^ public servant or other person as aforesaid, touching that 

vant or subject, any statement whidi is false, and which he either knows 

authorized to ad- or believes to be false or does not believe to be true, shall be 
minister an oath punished with imprisonment of either description for a term 
or athnnation. which may extend to three years, and shall also be liable to 

fine. f 


/ 
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LAW OF CRl!^. 


182 . 'Whoe%'er pves to any public servant any infonna- 
tion which he knows or believes to be false, intending therd)y to 
cause; or knowing it to be likdy that he will therrfjy cause, such 
public ser^’ant— 

(c) to do or omit anjlhing which such public servant 
ou^t not to do or omit if the true state of facts respecting whidi 
such mfonnation is pven were known by him, or 
(fc) to use the lawful power of such public savant to the injury or anno¬ 
yance of any person, 

shall be punished with imprisonment of dther description for a term which 
may extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 


Fzl-e informa- 
txfs with intfSTt to 
u« his lawful 
power to the in¬ 
jury of anotha 
penon. 


niUSTRATlONS. 

(a) A rnfonns a Magistrate that Z. a police-officer, subordinate to such Magi-trate. 
hat bcCT guihy of neglect of duty or misconduct, knowing such infonnation to be false, and 
knowing It to be lik^' that the information will cause the Magistrate to dismiss Z. 

A has committed the offence defined in this section. 

(b) A falsely informs a public servant that Z has contraband salt in a secret place, 
knowing sudi information to be false, and knowing that it is IBvcly that the consequ«ice 
of the information will be a search of Z*s premise^ attended with annovance to Z. .A has 
comimlted the offence defined in this sectiorL 

(c) A falsely informs a policeman that he has been assaulted and robbed in the 
nd^ibourhood of a particular sillage. He does not mention the name of any person as 
one of his assailants, but knows it to be likdy that in consequence of this information the 
police will make enquiries and institute seardies in the village to the annoyance of the 
siHagers or some of them. A has committed an offence under this section. 

183. Whoever offers any resistance to the taking of any property by the 
lawful authority of any public servant, knowing or having 
reason to believe that he is such public servant, shall be puni¬ 
shed with unprisonment of either description for a term which 
may extend to six months, or with fine which may extend to 
one thousand rupees, or with both. 

184. Whoever intentionally obstructs any sale of pro- . 
petty offered for sale by the lawful authority of any public 
servant, as such, shall be punished with imprisonment of dthet 
description for a term which may extend to one month, or with 
fine which may extend to five hundred rupees, or with both. 

185. Whoever, at any sale of property held by the lawful authoritj’ of a pub¬ 
lic servant, as such, purchases or bids for any property on 
account of any person, whether himself or any other, whom he 
knows to be under a legal incapacity to purchase that pro¬ 
perty at that sale, or bids for such property not intending to per¬ 
form the obligations under which he lays himself by such bid¬ 
ding, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to one mwith, or with fine which may extend to 
two hundred rupees, or with both- 

186. Whoever voluntarily obstructs any public servant in the discharge of 

Ob^lnicting pub- public functions, shall be punished with imprisonment of 

lie servant m dis- either description for a term which may extend to three months, 
diarge of public or with fine which may extend to five hundred rupees, or with 
functions. both. 


Illegal purchase 
or bid for property 
offered for sale by 
authonty of public 
servant. 


Resistance to the 
taking of property 
by the lawful au- 
thorhy of a pub¬ 
lic servant. 


Obstructing sale 
of property offered 
for sale by autho¬ 
rity of public ser¬ 
vant 


Omission to 
assist public ser¬ 
vant when bound 
by law to giw 
a«si«tancc. 


187. being bound by law to render or furnish 

assistance to any public servant in the execution of his public 
duty, intentionally omits to give such assistance, shall be puni¬ 
shed with simple imprisorunent for a term which may extend 
to one month, or with fine which may extend to two hundred 
rupees, or with both; 
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and if such assistance be demanded of him by a public servant legally com¬ 
petent to make such demand for the purposes of executing any process lawfully 
issued by a Court of Justice, or of preventing the commission of an offence, or of 
suppressing a riot, or affray, or of apprehending a person charged with or guilty 
of an offence, or of having escaped from lawful custody, shall be punished with sim¬ 
ple imprisonment for a term which may extend to six months, or with fine which 
may extend to five hundred rupees, or with both. 

188. 'Whoever, knowing that, by an order promulgated 
DisobrAence to ^jy ^ public servant lawfully empowered to promulgate such 
'by order, he is directed to abstain from a certain act, or to take 

servant. ^ . certain order with certain property in his possession or under his 

management, disobeys such direction, 

shall, if such disobedience causes or tends to cause obstruction, annoyance or 
injury, or risk of obstruction, annoyance or injury, to any person lawfully employed, 
be punished with simple imprisonment for a term which may extend to one month 
or with fine which may extend to two hundred rupees, or with both ; 

and if such disobedience causes or tends to cause danger to human life, health 
or safety, or puses or tends to cause a riot or affray, shall be punished with impri¬ 
sonment of either description for a term which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both. 

Explaixation .—It is not necessary that the offender should intend to produce 
harm, or contemplate his disobedience as likely to produce harm. It is sufficient 
that he knows of the order which he disobeys, and that his disobedience produces, 
or is likely to produce, harm. 


ILLUSTRATION. 

An order is promulgated by a public servant lawfully empowered to promulgate 
such order, directing that a religious procession shall not pass down a certain street. A 
knowingly disobeys the order, and thereby causes danger of riot A has committed the 
offence defined in this seaion 

189. 'Whoever holds out any threat of injury to any public servant or to 

_ , any person in whom he believes that public servant to be interest- 

to *^”^0 ser^^ purpose of inducing that public servant to do any 

act. or to forb^r or delay to do any act, connected with the 
exercise of the public functions of such public servant, shall be punished with im¬ 
prisonment of either description for a term which may extend to two years, or with 
fine, or with both 

190. Whoever holds out any threat of injury to any person for the purpose 
of inducing that person to refrain or desist from making a legal 
application for protection against any injury to any public ser¬ 
vant legally empowered, as such to give such protection, or 
to cause such protection to be given, shall be punished with 
imprisonment of either description for a term which may ex¬ 
tend to one year, or with fine, or with both, 

CHAPTER XI. 

Of False Evidence and Offences against Public Justice. 

191. Whoever being legally bound by an oath or by an express provision 

Givin f 1 •• truth, or being bound by law to make a 

dence."^ declaration upon any subject, makes any statement which is 

false, and which he dther knows or believes to be false or does 
not believe to be true, is said to give false evidence. 

_ Explanation 1. —A statement is within the meaning of this section, whether 
It is made verbally or otherwise. 

Explanation 2. —A false statement as to the belief of the person attest! 


Threat of injury 
to induce person to 
refrain from apply¬ 
ing for protection 
to public servant. 



within the meaning of this section, and a pereon may be guilty of giving false evi¬ 
dence by stating that he believes a thing which he does not believe, as well as by 
stating that he knows a thing which he does not know. 

ILLUSTRATIONS. 

(o) A, in support of a just claim which B has against Z for one thousand 
lupees, falsely swears on a trial that he had heard Z admit the justice of B’s claim A has 
given false evidence. 

(b) A, being bound by an oath to state the truth, states that he believes a cer¬ 
tain signature to be the handwriting oi Z, when he does not believe it to be the hand¬ 
writing of Z. Here A states that whidt he knows to be false, and therefore gives false 
evidence. 

(c) A, knowing the general character of Z's handwriting, states t}iat he bebeves 
a certain signature to he the handwriting of Z, A in good faith believing it to be so. Here 
A’s statement is merely as to his belief, and is true as to his belief, and therefore, although 
the signature may not be the handwnting of Z, A has not given false evidence. 

(d) A, being bound by an oath to state the truth, states that he knows that Z was 

at a particular place on the particular day, not knowing anything upon the subject. A 
gives false evidence whether Z was at that place on the day named or not. ♦ 

(e) A, an interpreter or translator, gives or certifies as a true interpretation or 
translation of a statement or document, which he is bound by oath to interpret or trans¬ 
late truly, that which is not and which he does not believe to be a true interpretation or 
translation. A has given false evidence 

192 . Whoever causes any circumstance to exist or makes any false entry in 
„ , . , • . any book or record, or makes any document containing a false 

^ statement, intending that such circumstance, false entry or false 

statement may appear in evidence in a judicial preening, or 
in, a proceeding taken by law before a public servant as such, or before an arbitrator, 
and that such circumstance, false entry or false statement, so appearing in evidence, 
may cause any person who in such proceeding is to form an opinion upon the evi¬ 
dence, to entertain an erroneous opinion touching any point material to the result 
of such proceeding, is said "to fabricate false evidence”. 

ILLUSTRATIONS 

(fl) A put jewels into a box belonging to Z, with the intention that they may 
be found in that box, and that this circumstance may cause Z to be convicted of theft. 
A has fabricated false evidence. 

(6) A makes a false entry in his shop book for the purpose of using it as corro¬ 
borative evidence in a Court of Justice. A has fabneated false evidence 

(c) A, with the intention of causing Z to be convicted of a cnminal conspiracy, 
wntes a letter in imitation of Z’s handwnting, purporting to be addressed to an accom* 
plice in sudi criminal conspiracy, and puts the letter in a place which he knows that the 
officers of the Police are likely to search. A has fabneated false evidence, 

193 , Whoever intentionally gives false evidence in any stage of a judicial 
proceeding, or fabricates false evidence for the purpose .of being 
fai^"ewicnce Stage of a judicial proceeding, shall be punished 

with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine; 

and whoever intentionally gives or fabricates false evidence in any other 
case, shall be punished with impnsonment of either description for a term which 
may extend to three year3, and shall also be liable to fine. 

Explanaticm 1 .—A trial before a Court-martial is a judicial proceeding. 

Explanatiim 2 .—An investigation directed by law preliminary to a proceed¬ 
ing before a Court of Justice, is a stage of a judicial preceding, though that investi¬ 
gation may not take place before a Court of Justice. 

. ILLUSTRATION. 

A, in an enquiry' before a Magistrate for the purpose of ascertaining whether Z 
ought to be commuted for trial, makes on oath a statement which he knows to be false. 
As this enquiry is a stage of a judicial proceeding, A has given false endence. 

Explanation 5.—An investigation directed by a Court of Justice according to 
fa*’, and conducted under the authority of a Court of Justice, is a stage of a judi- 
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cial proceeding, though that investigation may not take place before a Court of 
Justice *' 

ILLUSTRATION. 

A, in an enquirj’ before an officer deputed by a Court of Justice to ascertain on 
the spot the boundaries of land, makes on oath a statement uhich he knows to be false. 
As this enquiry' is a stage of a judicial proceeding, A has given false evidence. 

194 . ^^^ 1 oevcr gives or fabricates false evidence, intending thereby to cause 
Giving or fabri- or knowing it to be likely that he will thereby cause, any 

eating false evi- person to be convicted of an offence which is capital by the law 

dena M-ith intent of British India or England, shall be punished with transporta- 

Sm^oTapiSrof- rigorous imprisonment for a term which 

fence; • may extend to ten years, and shall also be liable to fine , 

and if an innocent person be convicted and executed in consequence of such 
false evidenoi, the person who gives such false evidence, shall 
be punished either with death or the punishment hereinbefore des¬ 
cribed 

195 . ^Vhocve^ gives or fabricates false evidence intend¬ 
ing thereby to cause, or knowing it to be likely that he will 
thereby cause, any person to be convicted of an offence which 

by the law of Bntidi India or England is not capital, but 

punishable with transportation for life, or imprisonment for a 
term of seven years or upwards, shall be punished as a person 
convicted of that offence would be liable to be punished, 

ILLUSTRATION 

A gives false evidence before a Court of Justice, intending thereby to cause Z 
lo be convicted of a dacoity. The punishment of dacoity is transportation for life, or ri¬ 
gorous imprisonment for a term which may extend to ten years, with or witliout fine A, 
Therefore, is liable to such transportation or imprisonment, with or without fine 

196. ^Vhoever corruptly uses or attempts to use as true or genuine evidence 

.. any evidence which he knows to be false or fabricated, shall be 

known^o be faUe! Punished in the same manner as if he gave or fabricated false 

evidence. 

197 . Whoever issues or signs any certificate required by law to be given or 

T . . signed, or relating to any fact of which such certificate is by 

false 'cert°Lat^'"* admissible in evidence, knowing or believing that such certi¬ 

ficate 15 false m any material point, shall be punished m the 
fame manner as if he gave false evidence 

198. Whoever corruptly uses or attempts to use any such certificate as a 

Using as true a certificate, knowing the same to be false in any material 

certificate known point, shall be punished in the same manner as if he gave false 

to be false. evidence 

199 . Whoever, in any declaration made or subscribed by him, which dec¬ 
laration any Court of Justice, or any public servant or other 
person, is bound or authorized by law to receive as evidence of 
any fact, makes any statement which is false, and which he 
either knows or believes to be false or does not believe to be 
true, touching any point material to the object for which the 
declaration is made or used, shall be punished in the same man- 

false evidence. 

200. Whoever corruptly uses or attempts to use as true 
any such declaration, knowing the same to be false in any mate¬ 
rial point, shall be punished in the same manner as if he gave 
false evidence. 

Explanation —A declaration which is inadmissible merely upon the ground 
some informality, is a declaration within the meaning of sections 199 and 200. 


False statement 
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LAW OF CRIMES. 


, • 201. 'Whoever, knowing or having reason to believe that 

oeSnce^ offence has'been committed, causes any evidence of the com- 

dence of offence, mission of that offence to disappear, with the intention of screen- 

or giving false in- ing the offender from legal punishment, or with that intentioi> 

formation to screen gives any information respecting the offence which he knows or 

offender- ^ 

shall, if the offence which he Imows or believes to have been committed is 
't 1 f punishable with death, be punished with imprisonment of either 

fence ^ cap> a o- description for a term which may extend to seven years, and 

shall also be liable to fine; 

and if the offence is punishable with transportation for life, or with imprison- 
if unish bl ’th which may extend to ten years, shall be punished with im- 

trans^rtafiori ^ prisonment of either description for a term which may extend to 
three years, and shall also be liable to fine ; 

and if the offence is punishable with imprisonment for any term not extend- 
if punishable to ten years, shall be punished with imprisonment of the 

with less than ten description provided for the offence, for a term which may extend 

years’ imprison- to one-fourth part of the longest term of the imprisonment pro- 
vided for the offence, or with fine, or with both. 


• ILLUSTRATION. 

A, knowing that B has murdered Z. assists B to hide the body with the Intention 
of screening B from punishment. A is liable to imprisonment of either description for 
ses’en years, and also to fine. 

202. Whoever, knowing or hashing reason to believe that 
Intentional omls- an offence has been committed, intentionally omits to give any. 
slon to give infor- information respecting that offence which he is legally bound to* 
by^'person bo^d punished with imprisonment of either description 

to inform. for 3 which may extend to six months, or with fine, or 

with both 

203. ^Vhocver, knowing or having reason to believe that an offence h!is been 
Giving false in- committed, gives any information respecting that offence which 

formation respect- he knows or 'believes to be false, shall be punished with impri- 

ing an offence sonment of either description for a term which may extend to 
committed. two years, or with fine, or with both. 

Explanation—'In sections 201 and 2W and in this section the word "offence’’ 
includes any act committed at any place out of British India, which, if committed 
in British India, would be punishable under any of the following sections, namely, 
302, 304, 382, 392, 393, 394, 395. 396. 397, 398. 399, 402. 435. 436, 449, 450. 457. 
458. 459 and 460. 


204. Whoever secretes or destroys any document which he may be lawfully 
Destruction of compelled to produce as evidence in a Court of Justice, or in any 

document to pre- proceeding lawfully held before a public servant, as such, or 

vent Its production obliterates or renders illegible the whole or any part of such 

as cridence. document with the intention of preventing the same from being 

produced or used as evidence before such Court or public servant as aforesaid, or 
after he shall have been lawfully summoned or required to produce the same for 
that purpose, shall be punished with imprisonment of either description for a term 
which may extend to tw’o years, or with fine, or with both. 

205. Whoes’cr falsely personates another, and in such assumed character 
False persona- makes any admisaon of statement, or confesses judgment, or 

lion for purpose ot causes any process to be issued or becomes bail or security, or 

act or proceeding does any other act in any suit or criminal prosecution, shall be 

uo^'^ prosocu. punished with imprisonment of either description for a term 

which may extend to three years, or with fine, or with both. 
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Fraudulent re- 
Tno%-al or conceal- 
-ment of property 
to pre\-enl its sei¬ 
zure as forfeited or 
in execution. 


206. Whoe%'er fraudulently removes, conceals, transfers or delivers to any 
person any property or any interest therein, intending thereby 
to pre\'ent that property or interest therein from being taken as 
a forfeiture or in satisfaction of a fine, under a sentence which 
has been pronounced, or which he knows to be likely to be pro¬ 
nounced. by a Court of Justice or other competent authority, or 
from being taken in execution of a decree or order which has 

"been made, or which he knous to be likely to be made by a Court of Justice m a 
■ci\’il suit, shall be punished with imprisonment of either description for a term which 
may extend to t^-o years, or with fine, or with both, 

207. Whoe^r fraudulently accepts, receives or claims any property or any 
Fraudulent claim interest therein, knowing that he has no right or rightful claim to 

to property to pre- sudi property or interest, or practises any deception touching any 
vent Its seizure as right to any property or any interest therein, intending thereby 
forfdted or in cxe- to prevent that property or interest therein from being taken as 
a forfeiture or in satisfaction of a fine, under a sentence which 
has been pronounced, or which he knows to be likely to be pronounced by a Court 
•of justice or other competent authority, or from being taken in execution of a decree 
or order which has been made, or which he knows to be likely to be made by a 
Court of Justice in a civil suit, shall be punished with imprisonment of either des- 
•cription for a term which may extend to two years, or with fine, or with both 

208. Whoever fraudulently causes or suffers a decree or order to be passed 

against him at the suit of any person for a sum not due, or for 
Fraudulent suf- g larger sum than is due to such person or for any property or 
not°^r interest in property to which such person is not entitled, or frau¬ 
dulently causes or suffers a decree or order to be executed against 
him after it has been satisfied, or for anything in respect of which is has been satis¬ 
fied, shall be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both 


ILLUSTRATION 

A institutes a suit against Z Z, knowing that A is likely to obtain a decree against 
him, fraudulently suffers a judgment to pass against him for a larger amount at the suit 
of B, who has no just claim against him, m order that B, either on his own account or 
for the benefit of Z, may share m the proceeds of any sale of Z's property which may be 
made under A's decree Z has committed an ofience under this section 

209. Whoever fraudulently or dishonestly, or with intent to injure or annoy 

any person, makes in a Court of Justice any claim which he 
j^^'^onestly mak- jcnows to be false, shall be punished with imprisonment of either 
•Coum ^ ^ description for a term which may extend to two years, and shall 

also be liable to fine 

210. Whoever fraudulently obtains a decree or order against any person for 

Fraudulently ob- a sum not due, or for a larger sum than is due, or for any pro- 

taining decree for perty or interest in property to which he is not entitled, or frau- 

sum not due dulently causes a decree or order to be executed against any 

person after it has been satisfied or for anything in respect of which it has been 
satisfied, or fraudulently suffers or permits any such act to be dCHie in his name, 
shall be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or wth both. 

211 . Whoever, with intent to cause injury to any person, institutes or causes 

to be instituted any criminal preceding against that person, or 
offence ““'S' any person with having committed an offence, 

intent to injure*^ knowing that there is no just or lawful ground for such pro- 

. ' ceeding or charge against that person, shall be punished with 

imprisonment of either description for a tenn which may extend to two years, or with 
fine, or with both; 

L. c. IPr.) '■ 

J 
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and if such criminal proceeding be instituted on a false charge of an offence 
punishable with death, transportatiMi for lif^ or imprisonment for seven years or 
upwards, shall be punishable with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

212. Whenever an offence has been committed, whoever harbours or con¬ 
ceals a person whom he knows or has reason to believe to be 
Harbouring the offender, with the intention of screening from legal punish- 
oflender— ment, 

shall, if the offender is pu nish able with death, be punished with imprison- 
if a capital nient of either description for a term which may extend to five 
oRence, years, and shall also be liable to fine ; 

if punishable offence is punishable with transportation for 

with transporta- life, or with imprisonment which may extend to ten years, shall 
Uon for Lfe, or with be punished wi^ imprisonment of either description for a term 
imprisonment which may extend to three years, and shall also be liable to 

fine; 

and if the offence is punishable with imprisonment which may extend to one 
year, and not to ten years, shall be punished with imprisonment of the description 
provided for the offence for a term which may extend to one-fourth part of the- 
longest term of imprisonment provided for the offence, or with fine, or with both. 

“ Offence ” in this section includes any act committed at any place out of 
British India, which, if committed in British India, would be punishable under any 
of the following sections, namely, 302, 304, 382, 392. 393, 394, 395, 396, 397, 398, 
399, 402, 435, 436, 449, 450, 457, 458, 459 and 460; and every such act shall, for 
the purposes of this section, be deem^ to be punishable as if the accused person 
had be«i guilty of it in British India. 

Exception —This provision shall not extend to any case in which the harbour 
or concealment is by the husband or wife of the offender. 


ILLUSTRATION. 

A, knowing that B has committed dacoity, knowingly conceals B In order to screen 
him from legal punishment Here, as B is liable to transportation for life, A is liable to 
impnsonment of either description for a term not exceeding three years, and is also liable 
to fine 


213 Whoever accepts or attempts to obtain, or agrees to accept, any grati- 
Taking gift, etc fication for himself or any other person, or any restitution of 
to screen* an of- property to himself or any other person, in consideration of his 
fender from pun- concealing an offence or of his screening any person from legal 
ishment— punishment for any offence, or of his not proceeding a^inst 

any person for the purpose of brinpng him to legal punishment, 

shall, if the offence is punishable with death, be punished with imprison- 
if a capital ment of either description for a term which may extend to seven 
ofience, years, and shall also be liable to fine; 

and if the offence is punishable with transportation for 
w th imprisonment which may extend to ten years, shall 

tion for life or ^ punished with imprisiKiment of either description for a term 
wnth impnsonment which may extend to three years, and shall also be liable to 
fine; 

and if the office is punishable with imprisonment not extending to ten years, 
shall be punished with imprisonment of the description provided for the offence for 
a term ^hich may extend to one-fourth part of the longest term of imprisonment 
provided for the offence, or with fine, or with both 


Offering gift or 
restoration o! pro¬ 
perty in considera¬ 
tion of screening 
ofiender— 


214. ^^Tiocycr ptiTS or causes, or offers or agrees to give 
or cause, any gratification to any person, or to restore or cause 
the restoration of any property to any person, in consideration 
of that person’s concealing an offence, or of his screening any 
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person from legal punishment for any olfence. or of his not proceeding against any 
person for the purpose of bringing him to legal punishment, 

shall, if the offence is punishable with death, be punished with imprisonment 
if, a caj»ta] of either description for a term which may extend to seven years, 
odence; and shall also be liable to fine; 

if punishable offence is punishable with transportation for 

with transporta- l^e, or with impnsonment which may extend to ten years, shall 
tion for hfe, or be punished with impnsonment of either description for a term 
with imprisonment which may extend to three years, and shall ^so be liable to 
fine; 

and if the offence is pumshable with imprisonment not extending to ten years, 
shall be punished with impnsonment of the description provided for the offence for 
a term which may extend to one-fourth part of the longest term of imprisonment 
provided for the offence, or with fine, or with both. 

Exception. —The proirisions of sections 213 and 214 do not extend to any case 
in which the offence may lawfully be compounded. 

ILLUSTRATIONS — {Repealed by Act X of 1882}\ 

215. '\Vhoe\’er takes or agrees or consents to take any gratification under 
Taking pft to Pretence or on account of helping any person to recover any 

help to recover moveable property of which he shall have been deprived by any 
stolen property, offence punishable under this Code, shall, unless he uses all means 
in his power to cause the offender to be apprehended and con¬ 
victed of the offence, be punished with imprisormient of either description for a term 
which may extend to two years, or with fine, or with both. 

216. Whenever any person convicted of or charged with an offence, being in 

i, . . , lawful custody for that offence, escapes from such custody, 

fender^^o"^8 es- whenever a public servant, in the exercise of the law- 

caped from cus^ ful powers of such public servant, orders a certain person to be 
tody or whose apprehended for an offence, whoever, knowing of such escape or 
apprehension has order for apprehension, harbours or conceals that person with 
een or ered— intention of preventing him from being apprehended, shall 

be punished in the manner following, that is to say, 

if the offence for which the person was in custody or is ordered to be appre- 
jj . . bended is punishable with death, he shall be punished with im- 

offence • prisonment of either description for a term which may extend 

to seven years, and shall also be liable to fine; 
if punishable offence is punishable with transportation for life, 

^iih transporta- or imprisonment for ten years, he shall be punished with im- 

lion for life or with prisonment of either description for a term which may extend 
impnsonment. jo jjjree years, with or without fine; 

and if the offence is punishable with imprisonment which may extend to one 
year and not to ten years, he shall be punished with imprisonment of the description 
provided for the offence for a term which may extend to one-fourth part of the 
longest tenn of the imprisonment provided for such offence, or with fine, or with 
both. 

“ Offence ” in this section includes also any act or omission of whidi a per¬ 
son is alleged to have been guilty out of British India which, if he had gfultf 
of It in British India, would have been punishable as an offence, and for te 
IS. under ^y law relating to extradition, or under the Fugitive Offendera JUt, UBl^ 
or otherwise, liable to be apprehended or detained in custody in British >«»<*** j afl 
every such act or omission shall, for the purposes of this section, be dWMl to lit' 
punishable as if the accused person had been guilty of it in British T tw% ,.> «. •“ 

Exception. —This provision does not extend to the case in whidi tte 
or concealment is by the husband or wife of the person to be apprehended. *’' 
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216A. Whoever, knowing or having reason to believe that any persons are 
Penalty for hai- about to commit or have recently committed robbery or dacoity, 

bourmg robbers or harbours them or any of them, with the intention of facilitating 

dacoits the commission of such robbery or dacoity, or of screening them 

or any of them from punishment, shall be fwnish^ with rigorous imprisonment for 
a term which may extend to seven years, and shall also be liable to fine. 

. Explanation.—'For the purposes of this section it is immaterial whether the 

robbery or dacoity is intended to be committed, or has been committed, within or 
without British India. . , ^ 

Exception .—^This provision does not extend to the case in which the harbour 
is by the husband or wife of the offender. 

Definition of 216B. In sections 212, 216 and 216A the word " har- 

harbour" in hour” includes the supplying a person with shelter, food, drink, 

sections 212, 216 money, clothes, arms, ammunition or means of conveyance, or 
and 216A assisting a person in any way to evade apprehension. 

217. Whoever, being a public servant, knowingly disobeys any direction of 

p ., the law as to the way in which he is to conduct himself as such 

disobe>Sg ^duec- servant, intending thereby to save, or knowing it to be 

tion of law ^vlth hkely that he will thereby save, any person from le^ punish- 
intent to save per- ment, or subject him to ft less punishment than that to which 
son from punish- he is liable, or with intent to save, or knowing‘that he is likely 
frSn forfeiiur?*^^ thereby to save, any property from forfeiture or any charge to 
which it is liable by law, shall be punished with imprisonment 
of either description for a term whidi may extend to two years, or with fine, or with 
both. 

218. Whoever, being a public servant, and being as such public servant, 
Public s^rv charged with the preparation of any record or other writing, 

framing frames that record or writing in a manner which he knows to 

record or writing be incorrect, with intent to cause, or knowing it to be likely 
with intent to save that he will thereby cause, loss or injury to the public or to any 
pun- person, or with intent thereby to save, or knowing it to be likely 
ty Troin ^forfeiture thereby save, any person from legal punishment, or 

with intent to save, or knowing that he is likely thereby to save, 
any property from forfeiture or other charge to which it is liable by law, shall be 
punished with imprisonment of either descripticm for a term which may extend to 
three years, or with fine, or with both. 

Public servant in ^ public servant, corruptly or mali- 

judicial proceeding ciously makes or pronounces in any stage of a judicial proceed- 
eorruptly making ing, any report, order, verdict, or decision which he knows to 
report, etc, con- ije contrary to law, shall be punished with imprisonment of ei- 
trary to law. description for a term which may extend to seven years, 

or with fine, or with both 

- . . 220. Whoever, being in any office which gives him legal 

tri^'oT'^'^Mnfin^ authority to commit persons for trial or to confinement, or to 
ment by person keep persons in confinement, corruptly or maliciously commits 
haN’ing authority any person for trial or confinement, or keeps any person in con- 
who toows that he finement, in the exercise of that authority, knowing that in so 
tl 1^"^ “®^rary contrary to law, shall be punished with im¬ 

prisonment of either description for a term which may extend 
to seven years, or with fine, or with both. 


Intentional omis¬ 
sion to apprehend 
on Oie part of 
public 8er\'ant 
bound to appre¬ 
hend. 


221 . Whoever, bang a public servant, legally bound as 
such public servant to apprehend or to keep in confinement any 
person charged with or liaWe to be apprehended for an offence. 
intOTtionally onuts to apprehend such person, or intentionally 
suffers such person to escape, or intentionally aids such person 
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in escaping or attempting to escape from such confinement, shall be punished as 
follows, that is to say:— 

with imprisonment of either description for a term which may extend to seven 
years, with or without fine, if the person in confinement, or who ought to have been 
apprehended, was charged with, or liable to be apprehended for, an offence puni¬ 
shable with death; or 

with imprisonment of either description for a term which may extend to three 
years, with or without fine, if the person in confinement, or who ought to have been 
apprehended, was charged with, or liable to be apprehended for. an offence punishable 
with transportation for life or imprisonment for a teim which may extend to ten 
years; or 

with imprisonment of cither de«cription for a term which may extend to two 
years, with or without fine, if the person in confinement, or who ought to have been 
apprehended, was charged with, or liable to be apprehended for, an offence punishable 
with imprisonment for a term less than ten years 


_ Intentional omis¬ 
sion to apprehend 
on the part of pqb- 
u\e ser\'ant bound 
to apprehend per¬ 
son under sentence 
or law/uUi- com- 
muted. 


222 . Whoever, being a public servant, legally bound as 
such public servant to apprehend or to keep m confinement any 
person under sentence of a Court of Justice for any offence or 
lawfully committed to custody, intentionally omits to apprehend 
such person, or intentionally suffers such person to escape, or 
intentionally aids such person in escaping or attempting to 
escape from such confinement, shall be punished as follows, that 
is to say:— 


with transportation for life or with imprisonment of either description for a 
term which may extend to fourteen years, with or without fine, if the person in con¬ 
finement. or who ought to have been apprehended, is under sentence of death; or 
with imprisonment of either description for a term which may extend to 
years, with or without fine, if the person in confinement, or who ought to have 
fieen appr^ended, is subject, by a sentence of a Court of Justice, or by virtue of a 
commutation of such sentence, to transportation for life or penal servitude for life, 
or to transportation or penal servitude or imprisonment for a term of ten years or 
upwards; or 


with imprisonment of either description for a term which may extend to three 
y^s, or with fine, or with both, if the person in confinement, or who ought to have 
fieen apprehended, is subject, by a sentence of a Court of Justice, to imprisonment 
for a term not extending to ten years or if the person was lawfully committed to 
custody. 


223. Whoever, being a public servant legally bound as such public servant 
Escape from con- confinement any person charged with or convicted of 

finemou or cus^ offence or lawfully committed to custody, negligently suff'-r? 

negligently such person to escape from confinement, shall be punished vr.* 
suffered bv public simple imprisonment for a term which may extend to two ye?-*- 
or with fine, or with both 


224. Whoever intentionally offers any resistance or illegal obstruction lo 
Resistanr,. apprehension of himself for any offence with wliicii If t 

obstruaion by or of which he has been convicted, or escapes or ^ 

Person to his law- escape from any custody in which he is lawfully d.-- 
ful apprehension for any such offence, shall be punished with 
., either description for a term which may extend to iw., • 

with fine, or with both. , '''' 


f —The punishment in this section is in addition to t!,< 

w which the person to be apprehended or detained in custody wa'- I. 
nence with which he was charged, or of whidi he was convicted. 



Resistance or ob¬ 
struction to lawful 
apprehension of 
another person- 


225. Whoever intentionally offers any resistance or illegal obstruction to the 
lawful apprehension of any other person for an offence, or res¬ 
cues or attempts to rescue any other‘person from any custody 
in which that perstxi is lawfully detained for an offence, shall 
be punished with impiisaiment of either description for a term 
which may extend to two years, or with fine, or with both; 
or, if the person to be apprdiended, or the person rescued or attempted to 
be rescued, is charged with or liable to be appreh«ided for an offence punishable with 
transportation for life or imprisonment for a term which may extend to ten years, 
shall be punished with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine; 

or, if the person to be apprehoided or rescued, or attempted to be rescued, 
is charged with or liable to be apprdiended for an offence punishable with death, 
shall be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine ; . , 

or, if the person to be apprehended or rescued, or attempted to be rescued, is 
liable under the sentence of a Court of Justice, or by virtue of a commutation of such 
a sentence, to transportation for life, or to transportation, penal servitude, or impri- 
sonmoit, for a term of ten years or upwards, shall be punished with imprisonmOTt 
of either description for a term which may extend to seven years, and shall also be 
liable to fine; 

or, if the person to be apprehended or rescued, or attempted to be rescued, 
is under sentence of death, shall be pumped with transportation for life or impri¬ 
sonment of either description for a term not «tceeding ten years, and shall also be 
liable to fine 


225A. Whoever, being a public servant legally bound as 
such public servant to apprehend, or to keep in confinement, 
any person in any case not provided for in section 221, section 
222 or secticxi 223, or in any other law for the time being in 
force, omits to apprehend that person or suffers him to escape 
from confinement, shall be punished— 

(u) if he does so intentionally, with imprisonment of either description for 
a term which may extend to three years, or with fine, or with both; and 

(b) if he does so negligently, with simple imprisonment for a term which 
may extend to two years, or with fin^ or with both. , 

225B. Whoever, in any case not provided for in section 224 or section 225 
or in any other law for the time being in force, intentionally 
offers any resislaiKe or illegal obstruction to the lawful appre¬ 
hension of himself or of any other person, or escapes or attempts 
to escape from any custody in which he is lawfully detained, 
or rescues or attempts to rescue any other person from any cus¬ 
tody in which that person is lawfully detained, shall be puni¬ 
shed with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both 


Omission to ap¬ 
prehend, or suffer¬ 
ance of escape, on 
part of public ser¬ 
vant, in cases not 
otherwise provided 
for. 


Resistance or ob¬ 
struction to lawful 
apprehension, or 
escape or rescue, 
in cases not other¬ 
wise provided for. 


226. Whoever, having been lawfully transported, returns from such transpor¬ 

tation, the term of such transportation not having expired, and 
Unlawful return jjjg punishment not having been remitted, shall be punished with 
UorT transporta- transportation for life, and shall also be liable to fine, and to 
be imprisoned with rigorous imprisonment for a term not ex¬ 
ceeding three years before he is so transported. 

227. Whoever, having accepted any conditional remission of punishment. 
Violation of knowingly violates any condition on which such remission was 

condition of remia- granted, shall be punished with the punishment to which he was 
aion of punish- orginally sentencrf, if he has already suffered no part of that 
punishinent, and if he has suffered any part of that punishment. 
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then ^"ith so much of that punishment as he has not already suffered. 


Intentional insult 
or intenupljon to 
public seiA-ant at- 
ting in judicial 
proceeding. 


228. ^Vhoever intentionally offers any insult, or causes 
any interruption to any public servant, while such public servant 
is sitting in any stage of a judicial proceeding, shall be punished 
with simple imprisonment for a term which may extend to six 
months, or with fine whidi may extend to one thousand rupees, 
or with both 


229. ^Miocver, by personation or otherwise, shall intentionally cause, or 
p rsonaf of knowingly suffer himself to be returned, empanelled or sworn 
juror or a^^or. ^ ® jurjinan or assessor in any case in which he knows that 

he is not entitled by law to be so returned, empanelled or sworn, 
or knowing himself to have been so relumed, empanelled or sworn contrary to law, 
shall voluntarily ser\’e on such jury or as such assessor, shall be punished with im¬ 
prisonment of either description for a term which may extend to two years, or with 
fine, or with both. 


CHAPTER XII. 

Of Offences relating to Coin and Government Stamps 


230. Coin is metal used for the time being as money, and stamped and 
n j . issued by the authority of some State or Sovereign Power in 

Com”d,&.rf. orier to be so usdd 

Queen’s coin is metal stamped and issued by the authority of the Queen, or 
, by the authority of the Government of India, or of the Govem- 

Queens coin. Presidency, on of any Government In the Queen’s 

dominions, in order to be used as money; and metal which has been so stamped 
and issued shall continue to be keen’s coin for the purposes of this Chapter, 
Jiotwithstanding that it may have ceas^ to be used as money. 

ILLUSTRATIONS 

(а) Cowries are not coin 

(б) Lumps of unstamped copper, though used as money, are not com. 

(e) Medals are not com, inasmuch as they arc not intended to be used as money. 

(d) The coin denominated as the Company’s rapee is the Queen’s coin 

(e) The "Farukhabad” rupee, which was fomierly used as money under the autho¬ 
rity of the Government of India, is Queen's coin although it is no longty so used 

231. Whoever counterfeits or knowingly performs any part of the process of 
Counterfeiting counterfeiting com, shall be punished with imprisonment of either 

«om. description for a term which may extend to seven years, and 

shall also be liable to fine. 

Explanation .—A person commits this offence who intending to practise decep¬ 
tion, or knowing it to be likely that deception will thereby be practised, causes a 
genuine coin to appear like a different coin 

232. Whoever counterfeits, or knowingly performs any part of the process 

- , of counterfeiting the Queen’s coin, shall be punished with trans- 

Queen’s portation for life, or with iropnsonment of either description 

for a term which may extend to ten years, and shall also be 

liable to fine 


233. Whoever makes or mends, or performs any part of the" process of mak¬ 
ing or mending, or buys, sells or disposes of, any die or instru- 
selling ment, for the purpose of bdng used, or knowing or having rea¬ 
son to believe that it is intended to be used, for the purpose of 
counterfeiting coin, shall be punished with imprisonment of 
either description for a term which may e.xtend to three years, and shall also be liable 
to fine. 


instrument 

counterfeiting 
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225. Whoever intentionally offers any resistance or illegal obstruction to the 
lawful apprehenaon of any other person for an offence, or res- 
R^istance or ob- cues or attempts to rescue any other ■ person from any custody 
iSrSSsSn person is lawfully detained for an offence, shall 

another person be punished with imprisaiment of either description for a term 
which may extend to two years, or with fine, or with both; 
or, if the person to be apprehended, or the person rescued or attempted to 
be rescued, is charged with or liable to be apprehended for an offence punishable with 
transportation for life or imprisonment for a term which may extend to ten years, 
shall be punished with imprisonment of dther description for a term which may 
extend to three years, and shall also be liable to fine ; 

or, if the person to be apprdiended or rescued, or attempted to be rescued, 
is charged with or liable to be apprdiended for an offence punishable with death, 
shall be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine; , 

or, if the person to be apprehended or r^cued, or attempted to be rescued, is 
liable under the sentence of a Court of Justice, or by virtue of a commutation of such 
a sentence, to transportation for life, or to transportation, penal servitude, or impri¬ 
sonment, for a term of ten years or upwards, shall be punished with imprisonment 
of either description for a term which may ertend to seven years, and shall also be 
liable to fine; 

or, if the person to be apprehended or rescued, or attempted to be rescued, 
is under sentence of death, shall be puiushed with transportation for life or impri¬ 
sonment of either description for a term not etceeding ten years, and shall also be 
liable to fine. 

Omission to ap- 225A. Whoever, being a public servant legally bound as 

prehend, or suffer- such public servant to apprehend, or to keep in confinement, 
ance of escape, on any person in any case not provided for in section 221, section 

Mt section 223, or in any other law for the time being in 

o^emi^ provided ^o^ce, omits to apprehend that person or suffers him to escape 
for. from confinement, shall be punished— 

(o) if he does so intentionally, with imprisonment of either description for 
a term which may extend to three years, or with fine, or with both ; and 

(6) if he does so negligently, with simple imprisonment for a term which 
may extend to two years, or with fine, or with both. , 

225B. Whoever, in any case not provided for in section 224 or section 225 
or in any other law for the time being in force, intentionally 
Resistance or ob- offers any resistance or illegal obstruction to the lawful appre- 

struction to lawful hension of himself or of any other person, or escapes or attempts 

^w^or*°”rescue escape from any custody in which he is lawfully detained, 

in (^s not othe> rescues or attempts to rescue any other person from any cus- 

Avise provided for. tody in which that person is lawfully detained, shall be puni¬ 
shed with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 

226. Whoever, having been lawfully transported, returns from such transpor¬ 

tation, the term of sudi iTansportalion not having expired, and 
Unlawful return jjis punishment not having been remitted, shall be punished with 
hom transporta- transportation for lif^ and shall also be liable to fine, and to 
be imprisoned with ripirous imprisonment for a term not ex¬ 
ceeding three years before he is so transported. 

227. Whoever, having accepted any conditional remission of punishment, 
Violation of knowingly violates any condition on which such remission was 

condition of remls- granted, shall be puni^ied with the punishment to which he was 

aon of punish- orginally sentenc^, if he has already suffered no part of that 

punishinent, and if he has suffered any part of that punishment. 
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then with so much of that punishment as he has not already suffered 


Intentional insult 
or interruption to 
public servant sit¬ 
ting in judida] 
proceeding 


228. \Vhoever intentionally offers any insult, or causes 
any interruption to any public servant, while such public servant 
is sitting in any stage of a judicial proceeding, shall be punished 
with simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, 
or with both 


229. Whoever, by personatitm or otherwise, shall intentionally cause, or 
Personation of a knowingly suffer himself to be returned, empanelled or sworn 


juror or 


as a jurjTnan or assessor m any case m w’hich he knows that 
he is not entitled by law to be so returned, empanelled or sworn, 
or knowing himself to have been so returned, empanelled or sworn contrary to law, 
shall voluntarily ser\’e on such jury or as such assessor, shall be punished with im¬ 
prisonment of either description for a term which may extend to two years, or with 
fine, or with both 


CHAPTER XII 

Of Offences reiatinc to Coin and Government Stamps. 

230. Coin is metal used for the time being as money, and stamped and 
• f. j ^ issued by the authority of some State or Sovereign Power in 

Co,n drfmri. order to be so used. 

Queen's coin is metal stamped and issued by the authority of the Queen, or 
.... by the authority of the Government of India, or of the Govern- 
yu«n s com. Presidency, on of any Government in the Queen’s 

dominions, in order to be used as mcmey; and metal which has been so stamped 
and issued shall continue to be the Queen’s coin for the purposes of this Chapter, 
notwithstanding that it may have ceased to be used as money. 

ILLUSTRATIONS 

(а) Cowries are not coin. 

(б) Lumps of unstamped copper, though used as money, are not coin. 

(c) Medals are not com, inasmudi as they arc not intended to be used as money. 

(d) Tlie coin denominated as the Company’s rupee is the Queen’s com. 

(e) The “ Farukhabad" rupee, which was lonnerly used as money under the autho¬ 
rity of the Government of India, is keen's coin although it » no long^ so used. 

231. Whoever counterfeits or knowingly performs any part of the process of 
Counterfeiting counterfeiting coin, shall be punished with imprisonment of either 

description for a term which may extend to seven years, and 
shall also be liable to fine. 

Explanation. —A person commits this offence who intending to practise decep¬ 
tion, or knowing it to be likely that deception will thereby be practised, causes a 
genuine com to appear like a different coin. 

232 . ^Vhoever counterfeits, or knowingly performs any part of the process 

P , f of counterfeiting the Queen’s coin, shall be punished with trans- 

Queen^Tom portation for life, or with imprisonment of either description 

for a term which may extend to ten years, and shall also be 

liable to fine- 


233. ^Vhoever makes or mends, or perfonns any part of the’process of mak¬ 
ing or mending, or buys, sells or disposes of, any die or instru- 
selling ment, for the purpose of being used, or knowing or having rea- 

- ^ son to believe that it is intended to be used, for the purpose of 

counterfeiting coin, shall be punished with imprisonment of 
cither description for a tenn which may e.xtend to three years, and shall also be liable 
to fine. 


mstmment 
counterfeiting coin. 
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234. Whoever makes or mends, or performs any part of the process of 
making or mending, or bu^, sells or disposes o'f, any die or 
Making or sell- instrument, for the purpose of being used, or knowing or hav¬ 
ing instrument for j-ggson to believe that it is intended to be used, for the^ 

fne'ouLn’s rain. purpose of counterfdtii^ the Queen’s coin, shall be punished' 

^ * with imprisonment of rather description for a term which may 

extend to seven years, and shall also be liable to fine. 


235. Whoever is in possession of any instrument or ma¬ 
terial, for the purpose of using the same for counterfeiting coin, 
or knowing or having reason to believe that the same is intend¬ 
ed to be used for that purpose, shall be punished with impri¬ 
sonment of either description for a term which may extend to 
three years, and shall also be liable to fine; 
and if the coin to be counterfeited is the Queen’s com, shall be punished with 
imprisonment of either description for a term which may extend 
if Queen’s com years, and shall also be liable to fine 


Possession of in¬ 
strument or mate- 
nal for the purpose 
of using the same 
for counterfeiting 
com ; 


Abetting in India 
the counterfeiting 
out of India of 
com. 


236. Whoever, being within British India, abets the 
counterfeiting of coin out of Bntish India shall be punished in 
the same manner as if he abetted the counterfeiting of such 
com within Bntish India 


237. Whoever imports into Bntish India, or exports therefrom, any counter¬ 
feit coin, knowing or having reason to believe that the same 
of Munterfeitram counterfeit, shall be punished with imprisonment of eithei 
description for a term which may extend to three years, and 
shall also be liable to fine. » 


238. Whoever imports into British India, or exports therefrom, any counter¬ 
feit coin which he knows or has reason to believe to be a 
counterfeit of the Queen’s coin, shall be punished with trans¬ 
portation for life, or with imprisonment of either description 
for a term which may extend to ten,years, and shall also be 

239. Whoever, having any counterfeit coin, which at the time when he 

became possessed of it he knew to be counterfeit, fraudulently 
Delivery of coin, gj- y^jth intent that fraud may be committed, delivers the same 
towSdge thar'n person, or attempts to induce any person to receive it, 

IS counterfeit Shall be punished with imprisonment of either description for 

a teem which may extend to five years, and shall also be liable 

to fine 


Import or export 
of counterfeits of 
the Queen's com 

liable to fine 


240. Whoever, having any counterfeit a>in, which is a counterfeit of the 
Queen’s coin, and which, at the time when he became possessed 
of it, he knew to be a counterfeit of the Queen's coin, fraudu¬ 
lently or with Intent that fraud may be committed, delivers 
the same to any person, or attempts to induce any person to 
receive it, shall be purushed with imprisonment of either des¬ 
cription for a term which may extend to ten years, and shall 


Delivery of 
Queen’s coin pos¬ 
sessed with know¬ 
ledge that it is 
counterfeit. 


also be liable to fine. 


241. Whoever delivers to any other person as genuine, or attempts to in- 
_ . . . . . duce any other person to reraive as genuine, any counterfeit com 

as genume °wWdi! which he knows to be counterfeit, but which he did not know to 
«hen first possess^ be counterfeit at the time whwi he took it into his possession, 

cd, the deliverer shall be punished with imprisonment of either description for 
® which may extend to two years, or with fine to an 
amount which may extend to ten times the value of the com 
counterfeited, or with both. 



INDIAN PENAL CODE 


clxxv 


ILLUSTRATION. 


A, a coiner, deli\ers counterfeit Company's rupees to his accomplice B, for the 
purpose of uttering them. B sells the rupees to C, another utterer, who buys them know¬ 
ing them to be counterfeit. C Dai's away the rupees for goods to D, who receives them, 
not knowing them to be counterfeit D, after receiving the rupees, discovers that they 
are counterfeit and pai^s them away as if they were good. Here D is pumshable only 
under this section, but B and C are punishable under section 239 or 240, as the case 
may be. 


Possesaon of 
counterfeit coin 
by person who 
knew It to be 
counterfeit when 
he became pos¬ 
sessed thereof. 


2-f2. ttTioever, fraudulently or with intent that fraud 
may be committed, is in possession of counterfeit com, having 
known at the time when he became possessed thereof that such coin 
was counterfeit, shall be punished with imprisonment of either 
description for a term which may extend to three years and 
shall also be liable to fine 


Possession o f 
Queen’s coin by 
person \iho knew 
It to be counter¬ 
feit when he be¬ 
came possessed 
thereof. 


243. Whoe\'er, fraudulently or with intent that fraud 
may be committed, is in possession of counterfeit com, which is 
a counterfeit of the Queen’s coin, having known at the time 
wiien he became possessed of it that it was counterfeit, shall 
be punished vcith imprisonment of either description for a term 
which may extend to se\’en years, and shall also be liable to 
fine 


244, Whoever, being employed m any mint lawfully 
established in British India, does any act, or omits what he is 
legally bound to do. with the intention of causing any com 
issued from that mint to be of a different weight or composi¬ 
tion from the weight or composition fixed by law, shall be puni¬ 
sh^ with impnsonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 


Person employed 
in_ mint causing 
com lo be of dif¬ 
ferent weight or 
composition from 
that fixed by law. 


245. Whoever, without lawful authority, takes out of any 
, Unlawfully tak- mint, lawfully established in British India, any coining tool or 
insini- jnstrument, shall be punished with imprisonment of either des- 
ment irom mint. crjption for a term which may extend to seven years, and shall 
also be liable to fine. 

P . , 246. Whoever fraudulently or dishonestly performs on 

dishonesUy any coin any operation which diminishes the weight or alters 

nishing weight or the composition of that ann, shall be punished with impnson- 
altering composi- j^ent of either description for a term which may extend to three 
tion of com and shall also be liable to fine 

Explanation .—A person who scoops out part of the coin and puts anything 
else into the cavity alters the composition of that coin 


Fraudulently or 
dishonestly dimi¬ 
nishing weight or 
altering composi¬ 
tion of Queen’s 
com 


247. Whoever fraudulently or dishonestly performs on 
any of the Queen’s com any operation which diminishes the 
weight of alters the composition of that com, shall be puni¬ 
shed with impristminent of eitho* description for a term which 
may extend to seven years, and shall also be liable to fine. 


Altering appear¬ 
ance of coin with 
mtent that it shall 
pass as com of dif¬ 
ferent description 

Altering appear¬ 
ance of Queen’s 
com witli intent 
that it shall pass 
33 com (f different 
ferent description 


249. Whoever performs on any coin any operation which 
alters the appearance of that com, with the intention that the 
said com shall pass as a coin of a different description, shall 
be punished with imprisonment of either desenption for a term 
which may extend to three years, and shall also be liable to fine. 

249. ^Vhoever performs on any of the Queen’s com any 
operation which alters the appearance of that coin, with the 
intention that the said coin sh^l pass as a coin of a different 
description, shall be punished with imprisonment of either des- 
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cription for a tenn which may extend to seven years, and shall also, be liable to 
fine, or with both. 

250. Whoever, having coin in his possession with respect to which the offence 
defined in section 246 or 248 has been committed, and having 
Delivery of coin, known at the time when he became possessed of such coin that 
towkdee offence had been committed with respect to it, fraudulently 

IS zUeted. intent that fraud may be committed, delivers such coin 

to any other person, or attempts to induce any other person 
to recdve the same, shall be punished with imprisonment of either description for 
a tenn which may extend to five years, and shall also be liable to fine. 


251. Whoever, having com m his possession with respect to which the offence 
defined in section 247 or 249 has been committed, and having 
known at the time when he became possessed of such coin that 
such offence had been committed with respect to it, fraudu¬ 
lently or with intent that fraud may be committed, delivers such 
coin to any other person, or attempts to induce any other person to 
receive the same, shall be punished with imprisonment of either description for a 
term which may extend to ten years, and sh^l also be liable to fine. 


Delivery o f 
Queen’s coin pos¬ 
sessed with know¬ 
ledge that It is 
altered. 


252. Whoever, fraudulently or with intent that fraud may be committed, is 
in fwssession of com with respect to which the offence defined 
in either of the sections 246 or 248 has been committed, having 
known at the time of becoming possessed thereof that such 
offence had .been committed with respect to such com, shall be 
punished with impnsonment of either description for a terra 
which may extend to three years, and shall also be liable to 
fine. 


Possession of 
coin by person 
who knew it to be 
altered when he 
oecame possessed 
thereof. 


253. Whoever, fraudulently or with intent that fraud may be committed, is in 


Possession of 
Queen's coin by 
person who knew 
It to be altered 
when he became 
thereof. 


possession of com with respect to which the offence defined in 
either of the sections 247 or 249 has been committed, having 
known at the time of becoming possessed thereof that such offence 
had been committed with respe^ to such coin, shall be punished 
with imprisonment of either description for a term which may 
extend to five years, and shall also be liable to fine. 


254. ^Vhoever delivers to any other person as genuine or as a coin of a dif¬ 
ferent description from what it is, or attempts to induce any per¬ 
son to receive as genuine or as a different coin from what it is, 
any coin in respect of whidi he knows that any such operation 
as that mentioned in sections 246, 247, 248, or 249 has been 
performed, but in respect of which he did not, at the time when 
he took it into his possession, know that such operation had been 
performed, shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine to an amount which may extend to ten 
times the value of the coin for which the altered coin is passed, or attempted to be 
passed. 


Deliv^ of coin 
as genuine whidi, 
when first possess¬ 
ed, the deliverer 
did not know to 
be altered. 


255. ^Vhoever counterfeits, or knowingly performs any part of the process of 
counterfeiting, any stamp issued by Government for the purpose 
Countcrleiting of j-gvenue, shall be punished with transportation for life or with 
starn^ ® ” imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

Explemalton —A person commits this offence who counterfeits by causing a 
genuine stamp of one denomination to appear like a genuine stamp of a different 
denomination. 
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256. . ^Vhoever has in his possession any instrument or material for the pur- 
HaN-ing posses- Dsed, or knowing or having reason to believe that 

aon of instrument it is intended to be used, for the purpose of counterfeiting any 

or iMtenal for stamp issued by Government for the purpose of revenue, shall 
^ punished with imprisonment of either description for a term 
which may e.xtend to seven years, and shall also be liable to fine. 


257. ^^^toe^xr makes or performs any part of the process of making, or buys, 
or sells, or disposes of, any instrument for the purpose of being 
Making or sell- used, or knowing or having reason to bdieve that it is intended to 
SnSrfc!Si?Gi?- ^ purpose of counterfeiting any stamp issued by 

emment stamp. Government for the purpose of revenue, shall be punished with 
imprisonment of either description for a term which may extend 
to set'en years, and shall also be liable to fine 


258. '\\^oever sells, or oflers for sale, any stamp which he knows or has reason 
Sale of counter- *0 believe to be a counterfeit of any stamp issued by Government 

iai Gm-emment for the purpose of revenue, shall be punished with imprisonment 
of either description for a term which may extend to seven years, 
and shall also be liable to fine. 

259. Whoe\’er has in his possession any stamp which he knows to be a counter- 

Haring posses- ^ny stamp issued by Government for the purpose of 

•Sion of counter- rev'enue, intending to use, or dispose of the same as a genuine 

to Government stamp, or in order that it may be used as a genuine stamp, shall 

be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

260. Whoever uses as genuine any stamp, knowing it to 
be a counterfeit of any stamp issued by Government for the pur¬ 
pose of revenue, shall be punished with imprisonment of either 
description for a tcmi whto may extend to seven years, or with 
fine, or with both 

261. Whdever fraudulently or with intent to cause loss to the Government, 

Effacing wnting removes or effaces from any substance, bearing any stamp issued 

from substance by Government for the purpose of revenue, any writing or docu- 

•beanng Govern- ment for which such stamp has been used, or removes from any 

writing or document a stamp which has been used for such writ- 
docurnm a ‘"8 document, in order that such stamp may be used for a 

used for it, with different writing or document, shall be punished with imprison- 

intent to cause loss ment of either description for a term which may extend to three 

hJ Government. years, or with fine, or with both. 

262. Whoever fraudulently or with intent to cause loss to the Government, 

Using Govern- purpose a stamp issued by Government for the 

ment stamp known purpose of revenue, whidi he knows to have been before used, 

to have been be- shall be punished with imprisonment of either description for a 

fore used. which may extend to two years, or with fine, or with both, 

263. Whoever fraudulently or with intent to cause loss to Government, erases 
Erasure of mark removes from a stamp issued by Government for the purpose 

denoting that of revenue, any mark, put or impressed upon such stamp for the 

stamp has been purpose of denoting that the same has used, or Imowingly 

has in his possession or sells or disposes of any such stamp from 
which such mark has been erased or removed, or sells or disposes of any such stamp 
which he knows to have been used, diall be punished with imprisoiunent of eith 
description for a term which may extend to Uiree years, or with fine, or with bo ' 


. Udng as genu¬ 
ine a Government 
«amp known to 
he counterfeit. 
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Prohibition of 7MA (I'i Whoever— 

fictitious stamps. vvnoever 

(fl) makes, knowingly utters, deals in or sells any fictitious stamp, or know¬ 
ingly uses for any postal purpose any fictibous stamp, or 
• (b) has in his possession, without lawful excuse, any fictitious stamp, or 

(c) makes or, without lawful excuse, has in his possession any die, plate, in¬ 
strument or materials for making any fictitious stamp, 

shall be punished with fine whidi may extend to two hundred rupees 
(2) Any such stamp, die, plate, instrument or materials in the possession of 
any person for making any ficbbous stamp may be seized and shall be forfeited. 

(5) In this section “fictitious stamp” means any stamp falsely purporting to 
be issued by Government for the purpose of denoting a rate of postage or any facsi¬ 
mile or imitation or representation, whether on paper or otherwise, of any stamp issued 
by Government for that purpose 

(4) In this section and also in sections 255 to 263, both inclusive, the word 
“ Government ” when used in connection with, or in reference to, any stamp issued 
for the purpose of denoting a rate of postage, shall, notwithstanding anjihing in section 
17, be deemed to include the person or persons authorized by law to administer exe¬ 
cutive Government in any part of India, and also in any part of Her Majesty’s domi¬ 
nions or m any foreign country. 


CHAPTER XIII. 


. Of Offences relating to Weights and Measures. 

264, Whoever fraudulently uses any instrument for weigh- 
Frauduhnt use mg which he knows to be false, shall be punished with imprison- 
for ^Selling description for a term which may extend to one 

year, or with fine, or with both. 


265. Whoever fraudulently uses any false weight or false measure of length 

or capacity, or fraudulently uses any weight or any measure of 
Fraudulent use length or capacity as a different weight or measure from what it 
measure shall be punished with imprisonment of either description for 

a term which may extend to one year, or with fine, or with 
botli. . 

266. Whoever is in possession of any instrument for weighing, or of any 

weight, or of any measure of length or capacity, which he knows 
Being jn posses- to be false, and intending that the same may be fraudulently 
or ^ punished with imprisonment of either description 

for a term whidi may extend to one, year, or with fine, or 

with both. 


267. ^Vhoever makes, sells or disposes of any instrument for weighing, or any 
weight, or any measure of length or capacity which he Imows to 
Making, o'" “h* be false, in order that the same may be used as true, or knowing 
measure same is likely to be used as true, shall be punish^ with 

imprisonment of either description for a term which may extend 
to one year, or with fine, or with both 


CHAPTER XIV. 

Of Offences affecting the Public Health, S^FEn', 
Convenience, Decency and Morals. 

268 . A person is guilty of a imblic nuisance who does any act or.is guilty 
Public nuisance. ^ omission which causes any common injury, danger 

or annoyance to the public or to the people in general who dwell 
or occupy property in the vianity, or which must necessarily cause injury, obstruc¬ 
tion, danger or anno>-ance to persons who may have occasion-to use any public right. 
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A common nui«ancc is not excused on the ground that it causes some conveni¬ 
ence or ad\*antagc. 


Nccliecnl act 
hkdy TO ^priad 
infecTjon of diva'e 
dangerous To l.fe. 


269. Whoewr unlawfully or negligently does any act 
T^hich IS. and whidi he knon^ or has reason to believe to be, 
likely to spread the infection of any •disease dangerous to life, 
shall be punished with imprisonment of either description for a 
term which may extend to six months, or with fine, or with both. 


Malignant set 
likely to spread 
infection of divase 
dangerous to life. 


270. ‘Whoever malignantly does any act which is, and 
which he knows or has reason to believe to be, likely to spread 
the infection of any disease dangerous to life, shall punished 
with impnsonment of either description for a term which may 
extend to two years, or with fine, or with both. 


271. ^Vhoeve^ knowingly disobeys any rule made and promulgated by the 

D Government of India, or by any Government, for putting any 

quaraSne'^rSe ^ quarantine, or for regulating the intercourse 

of vessels in a state of quarantine with the shore or with other 
^■essels, or for regulating the intercourse between places where an infectious disease 
pre\*atls and other places, shall be punished with impnsonment of either description 
for a term which may attend to six months, or with fine, or with both 

272. WhoeT'er adulterates any article of food or drink, so as to make such 

article noxious as food or dnnk, intending to sell such article as 
.^'^'^•^craUon of food or drink, or knowing it to be likely that the same will b^ 
inSide/'for Se ^ punished with impnsonment of 

either description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both 


275. Whoever sells, or offers or exposes for sale, as food or drink, any article 
^ . which has been rendered or has become noxious, or is in a state 

foS or dfiST*'”* unfit for food or dnnk. knowing or having reason to believe that 
the same is noxious as food or dnnk, shall be punished with 
imprisonment of either description for a term which may extend to six months, or 
with fine which may extend to one thousand rupees, or with both. 


274. ^Vhoever adulterates any drug or medical preparation in such a man- 
, . . ner as to lessen the efficacy or change the operation of such drug 

dnigi medical preparation, or to make it noxious, intending that it 

shall be sold or used for, or knowing it to be likely that it will 
be Sold or used for, any medicinal purpose, as if it had not undergone such adultera¬ 
tion, shall be punished with impnsonment of either description for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, or with 
both 


275. Whoever, knowing any drug or medical preparation to have been adul- 
„ terated in such a manner as to lessen its efficacy, to change its 

ated ^drues^'^^ Operation, or to rendw it noxious, sells the same, or offers or 

exposes it for sale, or issues it from any dispensary for medicinal 
purposes as unadulterated, or causes it to be used for medicinal purposes by any 
person not knowing of the adulteration, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine which may ex¬ 
tend to one thousand rupees, or with both 


276. Whoever knowingly sells, or offers or exposes for sale, or issues from a 
dispensary for medicinal purposes, any drug or medical prepa- 
a riff® ® different drug or medical preparation, shall be punish- 

preraf™™. ™ imprisonraent of either description for a term rrhich may 

extend to six months, or wdth fine which may extend to one thou¬ 
sand rupees, or with both 
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277 Whoever voluntarily corrupts or. fouls the water of any public spring 

or reservoir, so as to render it less fit for the purpose for which 
Fouling water of jt is ordinarily used, shall be punished with imprisonment of 
public spring or description for a term which may extend to three months, 

xescrvioT. extend to five hundred rupees, or with 

both. 

278 Whoever voluntarily vitiates the atmosphere in any place so as to make 

it noxious to the health of persons in general dwelling or carry- 
Making atmo- jng on business in the neighbourhood or passing along a public 
sphere noxious to gjjajj jjg punished with fine which may extend to five hun- 

dred nipKS. 

279. Whoever drives any vehicle, or rides, on any public way in a manner 
so rash or negligent as to endanger human life, or to be likely to 
Rash driving or cause hurt or injury to any other person, shall be punished with 
tiding on a public imprisonment of either description for a term which may extend 
to six months, or with fine which may extend to one thousand 
rupees, or with both 

280. Whoever navigates any vessel in a manner so rash or negligent as to 

endanger human life, or to be likely to cause hurt or injury to 
person, shall be purushed with imprisonment of either 
® description for a term which may extend to six months, or with 

fine which may extend to one thousand rupees, or with both. 

281. Whoever cxhibts any false light, mark or buoy, intending or konwing 

Exhibition of ^ exhibition will mislead any navigator, 

false light, mark or shall be punished with imprisonment of either description for a 

buoy. term which may extend to seven years, or with fine, or with both. 

282. Whoever knowingly or negligently conveys, or causes to be conveyed for 

hire, any person by water in any vessel, when that vessel is in 
Conveying per* such a state or so loaded as to endanger the life of that person, 

son by water for shall be punished with imprisonment of either description for a 

ov«loaded"”'^f^ which may extend to six months, or with fine which may 

extend to one thousand rupees, or with both. 

283. Whoever, by doing any act. or by omitting to take order with any pro- 

Danger or ol>- possession or under his charge, causes danger, obstruc- 

struction in public tion or injury to any person in any public way or public line of 
May or line of na- navigation, shall be punishttl with fine which may extend to two 
vigation. hundred rupees. 

Negligent 284, Whoever does, with any poisonous substance, any 

to porsonour*S ^ manner so rash or negligent as to endanger human life, 

stance. or to be likely to cause hurt or injury to any person, 

or knowingly or negligently omits to take such order with any explosive sub¬ 
stance in his possession as is sufficient to guard against any probable danger to human 
life from that substance, 

shall be punished with impusormient ol either d^ription for a term which 
may extend to six months, or with fine, which may exttiid to one thousand rupees, 
or with both. 

"Whoever does, with fire or any combustible matter, 
to fire or ^ny act so rashly or ncgligenUy as to endanger human life, or 

tible nutter. to be likely to cause hurt or injury to any other person. 

or knowingly or negligently omits to take such order with any fire or any com¬ 
bustible matter in his possession as is sufficient to guard against any probable danger 
to human life from such fire or combustible matter. 
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shMI be puni'ihcd jmpnsonmcnt of either description for a term which 
may extend to six months, or with fine which may extend to one thousand rupees, or 
with both. 

<*oes. with any cxplosiv'e substance, any 
to etpliK:> ^ rashly or ncglifamtly as to endanger human life, or to be 

stcKc. likely to cause hurt or injury* to any other person, 

or hnowingly or negligently omits to take order with any explosive substance 
ta his possession as is sufTiacnt to guard against any probable danger to human life 
from that substance, 

shall be punished with imprisonritcnt of either description for a term which 
t^y extend to six months, or ^silh fine which may extend to one thousand rupees, or 
with both. 

.. 287. Whoe\*cr docs, with any machinery, any act so rash- 

dart mS negligently as to endanger human life or to be likely to 

to rnachinery^ cause hurt or injury to any other person, 

or knowingly or negligently omits to take such order with 
any machincrj* in his possession or under his care as is sufficient to guard against any 
Pttibable danger to human life from such machinery, 

shall be punished with imprisonment of either description for a term which 
nay extend to six months, or with fine which may extend to one thousand rupees, or 
with both. 


288. WTiocs-cf, in pulling down or repairing any building, knowingly or negli¬ 
gently omits to take such order with that building as is suffi¬ 
cient to guard against any probable danger to human life from 
the fall of that building, or of any part thereof, shall be punish¬ 
ed with imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


Nejbcwi eon- 
purt ^th re«pert 
to puijmg down or 
.repairing build¬ 
ings 


. 289 , ^Vhoever knowingly or negligently omits to take such order with any 
animal in his possession as is sufficient to guard against any pro- 
durt bable danger to human life, or any probable danger of grievous 

to animal. hurt from such animal, shall be punished with imprisorunent of 

either description for a term which may extend to six months. 
Or With fine which may extend to one thousand rupees, or with both. 

290. Whoever commits a public nuisance in any case 
rases not^^e" otherwise punishable by this Code, shall be punished with 

Wise provided for, fine which may extend to two hundred rupees. 


Continuance of 
nuisance after in¬ 
junction to dis¬ 
continue. 


291. Whoever repeats or continues a public nuisance, hav¬ 
ing been enjoined by any public servant who has lawful authority 
to issue such Injunction not to repeat or continue such nuisance, 
shall be punish^ with simple imprisonment for a term which 
may extend to rix months, or with fine, or with both. 


292. ^Vhoever— 

(a) sells, lets to hire, distnbutes, publicly exhibits or in any manner puts into 
Sale etc of b circulation, or for purposes of sale, hire, distribution, public exhi- 
scene books, etc° bition or circulation makes, produces or has in his possession any 

. ' ’ obscene book, pamphlet, paper, drawing, painting, representa¬ 

tion or figure or any other obscene object wtatsoever, or 

(f>) imports, exports or conveys any t^jscent object for any of the purposes 
aforesaid, or knowing or having reason to bdieve that such object will be sold ]A*o 
hire, distributed or publicly exhibited or in any manner put into circulation, or 
(c) takes part in or receives profits from any business in the course of 
ne knows or has reason to believe that any such obscene objects are, for an 



dxxxii 


Uivr OP CRIMES. 


purposes aforesaid, made, produced, purchased, kept, imported, exported, conveyed, 
publicly exhibited or in any manner put into circulation, or 

(</) advertises or makes known by any means whatsoever that any person 
is engaged or is ready to engage in any act which is an offence under this section 
or that any such obscene object can be procured from or through any person, or 

(e) offers or attempts to do any act which is an offence under this section, 
shall be punished with imprisonment of either description for a term which may ex¬ 
tend to three months, or with ffne, or with both 

' Exceplion —This section does not extend to any book, pamphlet, writing, draw¬ 
ing or painting kept or used bona fide for religious purposes or any representation 
sculptured, engraved, painted or otherwise represented on or in any temple, or on 
any car used for the conveyance of idols, or kept or used for any religious purpose. 

293. Whoever sells, lets to hire, distributes, exhibits or circulates to any per¬ 
son under the age of twenty years any such obscene object as 
Sale, ct^c.. of ob- jg referred to in the last preceding section, or offers or attempts 
y^nc owSn* ° ^ ^ punished with imprisonment of cither dcscrip- 

^ tion for a term which may extend to six months, or with fine, 

•or with both 


Obscene acts and 294 . Whoever, to the annoyance of others, 

songs. 

(« 2 ) does any obscene act in any public place, or 

(b) sings, recites or utters any obscene songs, ballad or words, in or near 
any public place. 

shall be punished with imprisonment of either desaiption for a term whicli 
may extend to three months, or with fine, or with both 

294A. Whoever keeps any office or place for the purjxisc of drawing any lot- 
lottery authorized by Government shall be punished with im- 

of^****”* ^ prisonment of cither description for a term which may extend to 

six months, or with fine, or with both. 

And whoever publishes any proposal to pay any sum, or to deliver any goods or 
to do or forbear doing anything for the benefit of any person, on any event or contin¬ 
gency relative or applicable to the drawing of any ticket. Jot, number or figure in 
.any such lottery shall be punished with fine which may extend to one thousand 
rupees. 


CHAPTER XV. 


Of Offences relating to Religion 


295 . Whoever destroys, damages or defiles any place of worship, or any 


Injuring or de- • 
filing place of 
wor^ip, with in¬ 
tent to insult the 
religion of any 
class. 


object held sacred by any class of persons with the intention of 
thereby insulting the religion of any class of persons or with 
the knowledge that any class of persons is likely to consider 
such destruction, damage or defilement as an insult to their 
religion, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with 
both. 


Deliberate and 
malicious acts in¬ 
tended to ■ outrage 
religious feelings of 
any class, by in¬ 
sulting its religion 
or religious beliefs 


295 A. Whoever, with deliberate and malicious intention 
of outraging the religious feelings of any class of His Majesty’s 
subjects, by words, dther spoken or written, or by visible repre¬ 
sentations, insults or attempts to insult the religion or the reli¬ 
gious beliefs of that class, shall be punished with imprisonment 
of either description for a term which may extend to two years, 
or with fine, or with both 



INDUS reXAL CODE 


clxxxiit 


296. WTxxxfr \-oluntariI>' cius« disturbance to any assembly lawfully 

Dmurblnc rcli- m the performance of religious worship, or religious 

a^'cmbly. ccrtmonics, sliall be punished with imprisonment of either deo- 
or with both oription for a term which may extend to one year, or with fine. 

297. ^^•hoc^■CT. nith ihc mtmtion o( noundmK the feelings of any person. 

Trcspss<ing on '"S“hing tile religion of any person, or with the knowledge 

banal places, ere the feelings of nny pcison arc likely to be wounded or that 

•■>">• fKtton IS likely to bo insulted thereby, 
nr anyiri “"'’i “"y “tPtt'ture. 

the^telnL rf'l.H T t'lK or as a depository for 

Sn^T ^ "''•'i7>'ty to ttty human corpse, or causes distur- 

” In u assembled lor the performance of funeral ceremonies 

mav I ""b imprisonment of either description lor a term which 

ms extend to one year, or with fine, or with both. 

298. SVhoesTr, with deliberate intention of wounding the religious feelings of 
LtiennE words, o"!' person, otters any word or makes any sound in the hearing 

St? ‘bp sight of that person 

wtrad Tiirioi? P'b'“ °bj<« in the sight of that person, shall be punished 

WuiEs. "'th imprisonment of cither description lor a teim which may 

extend to one year, or with fine, or with both. 


CHAPTER XVI. 

Of Offences affecting the Human Body. 

Of Offences affeclmg Life. 

299. Whoever causes death by doing an act with the intention of causing 
.Culpable homi. intention of causing such bodily injury as 

IS likely to cause death, or with the knowledge that he is likely 
homicid offence of culpable 


ILLUSTRATIONS 


or ix.tis^.u 4 stjcks and turf over a jnt. with the intention of thereby causir 
to hi fi Knowledge that death is likely to be therdiy caused Z, believing ihi 
iiomiod^’ killed. A has committed the offence of 

knows Z to be behind a bush. B does not know it A, intending to cause 
to be likely to cause Z's death, induces B to fire at the bush. B fires and 
B may be guilty of no offence; but A has committed the offence of culpa- 

a hi. shooting at a fowl with intent to kill and steal it, kills B 

hp knowing that he was there. Here, although A was doing a 

j.- I’ol guilty of culpable homicide, as he did not intend to kill B, or 
g an act that he knew was likely to cause death. 


. who is behind 
in unlawful act. 
cause death by 


« , A 

pr Knowing it 
kjlls Z. Here 
homicide 


g death. 
: ground 
culpable 


Explanation 1. —A person who causes bodily injury to another who is labour- 
hZJJnder a disorder, disease or bodily infirmity, and thereby accelerates the death 
01 that other, shall be deemed to have caused his death. 


Explanation 2.—Where death is caused by bodily injury, the person who * 
rauses such bodily injury shall be deemed to have caused the death, although by 
to proper remedies and skilful treatment the death might have been pre- 


Explanation 3.—The causing of the death of a child in the mother’s womb is 
not homicide. But it may amount to culpable homicide to cause the death of a 
‘‘ving child, if any part of that child has been brought forth, though the child mit- 
not have breathed or been completely bom. ^ 
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300. Except in the cases hereinafter excepted, culpable homicide is murder, 

. if the act by which the death is caused is done with the inten- 

Murder. causing death, or— 

Secondly. —If it is done with the intention of causing such bodily injur>’ 
as the offender knows to be likely to cause the death of the person to whom the harm 
is caused, or— 

Thirdly. —If it is done with the intention of causing bodily injur>' to any per- 
son and the bodily injury intended to be inflicted is sufficient in the ordinar>' course 
•of nature to cause death, or— 

Fourthly—U the person committing the act knows that it is so imminently 
dangerous that it must m all probability cause death, or such bodily injury as is 
likely to cause death, and commits such act without any excuse for incurring the 
risk of causing death or such injury as aforesaid 

ItLUSTRATIONS. 

(fl) A shoots Z w]ih the intention of killine him. Z dies in consequence. A com¬ 
mits murder 

(6) A, kdovtng that Z is tabouring under such a disease that a blon is likely to 
cause his death, stnkos him with the intention of causing bodily injurj'. Z dies in conse¬ 
quence of the blow A is guilty of murder, although the blow might not have b«n suffi¬ 
cient in the ordinarj" course of nature to cause the death of a person in a sound state 
of health. But if A, not knowing that Z is labouring under any disease, gives him such 
a blow as would not in the ordinary course of nature kill a person in a sound state of 
■health, here A, although he may intend to cause bodily injury-, Is not guilty of murder, 
if he did not intend to cause death or such bodily injury as in the ordinary course of 
nature would cause death. 

(e) A intentionally gis-es Z a sword-cut or club-wound sufficient to cause the deadi 
of a man m the ordinary course of nature. Z dies in consequence Here A is guilty of 
murder, although he may not have mtended to cause Z’s death. 

(d) A without any excuse fires a loaded cannon into a crowd of persons and kills 
one of them A js guilty of murder, although he may not have had a premeditated design 
to kill any particular individual 

Exception 1. —Culpable homicide is not murder if the offender, whilst depriv- 
men culpable ^ self-control by grave and sudden provoca* 

homicide is not tion, causes the death of the person who gave the provocation 
murder. or causes the death of any other person by mistake or accident. 

The above exception ts subject to the following provisos:— 

First. —That the provocation is not sought or voluntarily provoked by the 
offender as an excuse for killing or doing harm to any person. 

Secondly. —^That the provocation is not given by anything done in obedience 
to the law, or by a public servant in the lawful exercise of the powers of such pub¬ 
lic servant. 

Thirdly. —^That the provocation is not given by anything done in the law’ful 
exercise of the right of private defence. 

"Whether the provocation was grave and sudden enough to pre¬ 
vent the offence from amounting to murder is a question of fact 

lU-VSTBATIONS. 

(a) A. under the influence of pasrion exaled by a provocation given by Z. inten- 
tionallv kills Y, Z's child. This is murder, inasmudi as the provocation was not given by 
the child, and the death of the child was not caused by acodent or misfortune in doing 
an act caused by the provocation. 

• (b) y gives grave and sudden provocation to A. A, on this provocation, fires a 

pistol at Y, neither intending nor knowing himself to be likely to kill Z, who is near him. 


(c) A is lawfully arrested ^ Z, a bailiff. A is excited to sudden and violent pas- 
rion by the arrest, and kills Z. This is murder, inasmuch as the provocation was given 
by a thing done by a public servant in the exerase of his powers 

(d) A appears as a witness before Z, a Magistrate Z says that he does not behex-e 
a word of A’s deposition, and that A has poured himself. A is moved to sudden pas¬ 
sion by these words, and kills Z. This is murder. 
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the p,ov„ca.i„e we, gi?e„ by 

pable hoin.ado.WA ,s cudtj of mSdS """ ® only cul- 


Excrj>/ipn 2.—Culpable homiade is not murder if the offender, in the exer¬ 
ase m good faith of the right of pnrate defence of person or property, exceeds the 
power p\-en to him by law and causes the death of the person or against whom he is 
exerasing such right of defence without premeditation, and without any intention 
01 doing more harm than is nece£sar>' for the purpose of such defence. 


IIXCSTRATION 


Z attempts to horsewhip A, not m such a manner as to cause grievous hurt to A 
A (^ws a pistol Z persists m the assault A. believing in good faith that he can 
u> no oiner means pres*ent himself from being horsewhipped, shoots Z dead. A has not 
wiunuttcd murder, but only culpable homiadc. 


Exception 3 .—Culpable homicide is not murder if the offender, being a pub¬ 
lic servant or aiding a public servant acting for the advancement of public justice, 
exceeds the powers gi\’en to him by law. and causes death by doing an act which he,' 
>n go(^ faith, belie%*es to be lawful and necessary for the due discharge of his duty 
3s such public servant and without ill-will towards the person whose death is caused. 

Exception 4 .—Culpable homicide is not murder if it is committed without 
in a sudden fight In the heat of passion upon a sudden quarrel and 
Without the offender’s having taken undue advantage or acted in a cruel or unusual 


Ezpfcnafiofl.—It is immaterial in such cases which party offers the provoca- 
tion or commits the first assault. 

. Exception 5.—Culpable homicide is not murder when the person whose death 
j ^*”8 above the age of eighteen years, suffers death or takes the risk of 

death with his own consent. 


ILtUStRATION. 

^ by instigation, voluntarily causes Z. a person imder eighteen years of age, to com¬ 
mit suidde. Here, on account of Z’s youth, he was incapable of giving consent to his 
own death; A has therefore abetted murder. 

301. If a person, by doing anything which he intends or knows to be likely 
to cause death, commits culpable homicide by causing the death 
of any person, whose death he neither intends nor knows him¬ 
self to be likely to cause, the culpable homicide committed by 
the offender is of the description of which it would have been if 
he had caused the death of the person whose death he intended 
or knew himself to be likely to cause, 

302. Whoever commits murder shall be punished with 
death, or transportation for life, and shall also be liable to fine. 

303. Whoever, being under sentence of transportation for 
life, commits Inurder, shall be punished with death 

304. Whoever commits culpable bomidde not amounting to murder, shall 
Punishment for be punished with transportation for life, or imprisonment of 
culpable homicide either description for a term whidi may extend to ten years, and 

to shall also liable to fine, if the ati by which the death is 
caused is done with the intentioo.v«f causing death, or of caus- 
tng such bodily injury as is likely to cause death'; ■ i. 

. or with imprisonment of either descripti<» te.«r term which may etteod to 
ten years, or with fine, or with both, if the act it ideoe wi& the knowledge that it 


Culpable honu- 
Qde by causing 
drath of person 
omer than person 
J'hose death was 
intended. 

Punishment for 
murder. 

Pi^shment for 
murder by life 
convict. 


is likely to cause death, but without any intention to cause death or to cause such 
bodily injury as is likely to cause death 

304A. Whoever causes the death of any person by doing any rash or negli- 
, gent act not amountu^ to culpable homicide sliall be punished 
by negligence/^^^ imprisonment of either description for a term which may 

extend to two years, or with fine, or with both. 

305. If any person under eighteen years of age, any insane person, any deli¬ 
rious person, any idiot, or any person in a state of intoxication 
commits suicide, whoever abets the commission of such suicide, 
shall be punished with death or transportation for life, or im¬ 
prisonment for a term not exceeding ten years, and shall also be 


Abetment of 
suicide of diild or 
insane person. 

liable to fine 


306. 

Abetment 

suicide. 


If any person commits suicide, whoever abets the commission of such 
suicide, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to ten years, and shall also 
be liable to fine 


307. Whoever does any act with such intention or knowledge, and under 
such circumstances that, if he by that act caused death, he would 
Attempt to mur- guilty of murder, shall be purushed with imprisonment of 
either description for a teim which may extend to ten years, 
and shall also be liable to fine; and. if hurt is caused to any person by such act, 
the offender shall be liable either to transportation for life, or to such punishment 
as is hereinbefore mentioned 

, ,, When any person offending under this section is under 

sentence of transportation for life, he may, if hurt is caused, be 
comicis. punished with death 

lUUSTRATlONS 

(a) A shoots at Z with intention to kill him, under such circumstances that, if 
death ensued, A would be guilty of murder. A is liable to punishment under this section. 

(h) A inch the intention of causing the death of a diiid of tender years exposes it 
in a desert place A has committed the offence defined by this section, though the death 
of the child does not ensue. 

(e) A, intending to murder Z. buys a gun and loads it A has not yet committed 
the offence A fires the gun at Z. He has committed the offence defined in this section, 
and, if by such finng he wounds Z, he is liable to the punishment provided by the latter 
part of the first paragraph of this section 

(d) A. intending to murder Z, by poison, purdiases poison and mixes the same with 
food which remains in A’s keeping; A has not committed the offence in this section. 
A places the food on Z’s table or delivers it to Z’s servants to place it on Z's table. A has 
committed the offence defined in this section. 

308. Whoever does any act with such intention or knowledge and under 
such circumstances that. H he by that act caused death, he.w’ould 
Attempt to Com- bg guilty of culpable homicide not amounting to murder, shall 

mit culpable homi- ^ punished with imprisonmwit of either description for a term 

which may extend to three years, or with fine, or with both: 
and. if hurt is caused to any person by such act, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven years, or with fine, 
or with both. 

. JLtW5TIUTIO.V. 

A, on grave and sudden provocatiofl, fires a pistol at Z, under such circumstances 
that if he thereby caused death he would be guilty of culpable homicide not amounting 
to murder. A has committed the offence defined in this section. 

309. Whoever attempts to commit suicide and does any 
Attempt to com- act towards the conuniKitm of such offence, shall be punished 

mit suiade, with simple Imprisonment for a term which may extend to one 

year, or with fine, or with both. 
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310. ^^^>oa•CT. at any time after the passing of this Act, shall have been 
Thug habitually assoaaled with any other or others for the purpose 

... of committing robberj* or child-stealing by means of or accom¬ 

panied with murder, is a thug 

Punishment. ''’Soever is a thug, shall be punished with trans¬ 

portation for life, and shall also be liable to fine. 

, . Ccnnng of ,\ftsfOTTiagc, of Injuufs lo utibom Children, of the Exposure 

0} Ir.fcr.ls, end of Ike Conecclmeni of Births 

312. Whoe%-CT voluntarily causes a woman with child to miscarry, shall, if 

Cauanc mi 5 mi«carnage be not caused in good faith for the pur- 

camafe. of saving the life of the woman, be punished with impri¬ 

sonment of either description for a term which may extend to 
j'Mrs, or with fine, or with both . and. if the woman be quick with child, shall 
w punished with imprisonment of cither description for a term which may extend 
fo se%-en years, and shall also be liable to fine 

ExplanaUon. —A woman who causes herself to miscarry, is within the meaninc 
of this secUon. 

313 . ^^’hoe\•e^ commits the offence defined in the last preceding section with- 

^ . out the consent of the woman, whether the woman is quick with 

ezmz^^ with’*! ^ punished with transportation for life, or 

'^Oman's con'd!imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine, 
rj^,. 314. ‘Whoever, with intent to cause the miscarriage of a 

act^ne'wth ''’Oman with child, does any act which causes the death of such 

tent lo eau^misl "‘ontan. shall be punished with imprisonment of either descrip- 
tion for a term which may extend to ten years, and shall also 
be liable to fine; 

If act done with- and if the act is done without the consent of the woman, 

^ woman's con- shall be punished either with transportation for life, or with the 
punishment above mentioned 

. Explanation.—~lt is not essential to this offence that the offender should know 

nat the act is likely to cause death. 

315. IVhoever before the birth of any child does any act with the intention 
of thereby preventing that child from being bom alive or caus- 
inw ’ng it to die after its birth, and does by such act prevent that 

child from being bom alive, causes it to die after its birth, shall, 
alive or to cau« h ^uch act be not caused in good faith for the purpose of saving 
to die after birth, the life of the mother, be punished with imprisonment of either 
description for a term which may extend to ten years, or with 

"ne, or with both. 


316. Wh 
Causing death 0 
Quick unborn chib 
Oy act amountmi 
J5‘^^lpable homi 


used 
such 
with 
id to 


IlLUSTKATION 

»u A’ ioiowing that he is likely to cause the deam of a pregnant woman, does an act 
"tiich, if It caused the death of the woman, would amount to culpable homiade. The 
woman is injured but does not die; but the death of an unborn quick child with which 
ane is pregnant is thereby caused.' A is guilty of the offence defined in this section 
Exposure •>'■”8 «« 'ate or mother of a child 

abanSment o f “"rl'r the age of twelve yeara or having the care of such child 
child under twelve shall expose or leave such child in any place with the intentiwi 
years, by parent of wholly abandoning such child, shall be punished with imnri 
Ste S'?" soomeot of either di^ption for a teim which may c«end , 

seven years, or with fine, or with botli 
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(c) A, a revenue officer, tortures Z in order to compel him to pay certain arrears 
of revenue due from Z A is guilty of an offeiice under this section. 

Id) A, a aamindar, tortures a raiyat in order to compel him to pay his rent. A 
3S guilty of an offence under this section 


331. Whoever voluntarily causes grievous hurt for the purpose of extorting 
from the sufferer or any person interested in the sufferer any 
confession or any information svhich may lead to the detection 
of an offence or misconduct, or for the purpose of constraining 
the sufferer or any person interested in the sufferer to restore 
or to cause the rerforation of any property or valuable security, 
or to satisfy any claim or demand or to give information which 
may lead to the restoration of any property or valuable secu¬ 
rity, shall be punished with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 

332. Whoever voluntarily causes hurt to any person being a public servant 
m the discharge of his duty as such public servant, or with 
intent to prevent or deter that person or any other public ser¬ 
vant from discharging his duty as such public ser\'ant, or in 
consequence of anything done or attempted to be done by that 
person in the lawful discharge of his duty as such public ser¬ 
vant, shall be punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


Voluntarily caus¬ 
ing gnevous hurt 
to extort confes¬ 
sion or to compel 
restoration of pro¬ 
perty. 


Voluntarily caus¬ 
ing hurt to deter 
public servant 
from his duty 


• 333. Whoever voluntarily causes grievous hurt to any person being a public 

servant in the discharge of his duty as sudi public servant, or 
^ Voluntarily caus- with intent to prevent or deter that person or any other pub- 
ing grievous hurt i,c servant from discharging his duty as such public servant, 
vani fVomlusduty consequence of anything done or attempted to be done 

by that person in the lawful discharge of his duty as such 
public servant, shall be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

334. Whoever voluntarily causes hurt on grave and sudden provocation, if 
he neither intends nor Itnows himself to be likely to cause hurt 
iny person other than the person who gave the provocation, 

mg nu poo- punished with imprisonment of either description for 

a term which may extend to one month, or with fine which may 
extend to five hundred rupees, or with both. 


335. Whoever voluntarily causes grievous hurt on grave and sudden pro¬ 
vocation, if he neither intends nor knows himself to be likely 
Voluntarily cau^ cause grievous hurt to any person other than the person who 
orfp^rov^twn ^ provocation, shall punished with imprisonment of 

either desenption for a term which may extend to four years, 
or with fine which may extend to two thousand rupees, or with both. 

Explanation ~'Tht last two sections are subject to the same provisos as Ex¬ 
ception 1, section 300. 


336. Whoever does any act so rashly or negligently as to endanger human 
life or the personal safety of others, shall be punished with 
imprisonment of either de«:nption for a term which may ex¬ 
tend to three months, or with fine which may extend to two 
hundred and fifty mpees, or with both. 


Act endangering 
life or personal 
safety of ^ers. 


Causing hurt by 
act endangering 
life or personal 
safety of others. 


337. Whoever causes hurt to any person by doing any 
act so rashly or negli^ntly as to endanger human life, or the 
personal safety of oriieis, shall be punished with imprisonment 
of ei^er description for a term which may extend to six months, 
or with fine which may extend to five hundred rupees, or with 
both 
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310. WTioever. at any time after the passing of this Act, shall have been 
habitually associated with any other or others for the purpose 
of committing robberj' or child-stcaling by means of or accom¬ 
panied with murder, is a thug 

^ . 311. Whoever is a thug, shall be punished with trans- 

portation for life, and shall also be liable to fine. 

Of the Causing of Afsscarrtage. of Injurus to unborn Children, of the Exposure 
of Infants, and of the Concfolment of Dirlhs. 

312. Whoe\-cr voluntarily causes a woman with child to miscarry. sh.all, if 

^ , such miscarriage be not caused in good faith for the pur- 

cama^* pose of saving the life of the woman, be punished with impri¬ 

sonment of either description for a term which may extend to 
Uirce years, or with fine, or with both . and, if the woman be quick with child, shall 
be punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

Explanation. —A woman who causes herself to miscarry, is within the meaning 
of this seciioa 

313. \\’hoe\’er commits the offence defined in the last preceding section with¬ 

out the consent of the woman, whether the woman is quick with 
Causing mis- child or not, shall be punished with transportation for life, or 

imprisonment of either description for a term which may 
womans consent ^ 


Death caused by 
act done with in¬ 
tent to cause mis¬ 
carriage. 


314, ^Vhoeve^. with intent to cause the miscarriage of a 
woman with child, does any act which causes the death of such 
woman, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to ten years, and shall also 
be liable to fine; 


If act done with- 2 nd if the act is done without the consent of the woman, 

out woman's con- shall be punished either with transportation for life, or with the 
*®»t. punishment above mentioned. 

Explanation—-U is not essential to this offence that the offender should know 
that the act is likely to cause death. 

315. 'Whoever before the birth of any child does any act with the intention 
of thereby preventing that child from being born alive or caus- 
Act done with ing it to die after its birth, and does by such act prevent that 
prevent child from being bom alive, causes it to die after its birth, shall, 
alive or to^cauwlt caused in good faith for the purpose of saving 

to die after birth. Ihe life of the mother, be punished with imprisonment of either 
description for a term which may extend to ten years, or with 

fine, or with both. 


31(}. Whoever does any act under such circumstances, that if he thereby caused 
Causing death of death he would be guilty of culpable homicide, and does by such 
by acT^^Tuntine cause the death of a quick unborn child, shall be punished with 
to curable homi- >niprisonment of rither description for a term which may extend to 
ade ten years, and'shall also be liable to fine. 


UXirSTRATIO.V. 

A, knowing that he is Uke^ to cause the death of a pregnant woman, does an act 
which, if it caused the death of the woman, would amount to culpable honuade. "The 
woman is injured but does not die; but the death of an unborn quick diild with which 
she IS pregnant is thereby caused* A is guilty of the offence defoied in this section 

Ejposu e d being the father or mother of a child 

abanto^ent ^”of “r*der the age of twelve j^rs, or having the care of such child, 
child under twelve shall expose or leave such diild in any place with the intentiwi 

years, by parent of wholly abandoning such child, shall be punished with impri- 

care bating sonment of either description for a term which may exten 

seven years, or with fine, or with both. 
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Explanation .—This section is not intended to prevent the trial of the offender 
for murder or culpable homicide, as the case may bo, if the child die in consequence 
of the exposure. 

318. Whoever, by secretly burying or otherwise disposing of the dead body 
Concealment of ^ whether such child die before or after or during its 
birth by secret dis- birth, intentionally conceals or endeavours to conceal the birth 

posal of dead of such child, shall be punished with imprisonment of either 

body. description for a term which may extend to two years, or with 

fine, or with both 


Of Hurt. 

319 . Whoever causes bodily pain, disease or infirmity to any person is said 
Hurt. to cause hurt 


Giiwous hurt. 


320 . The following kinds of hurt only are designated 
as “grievous”-— 


First —Emasculation. 

Secondly —Permanent privation of the sight of either eye 

Thirdly .—Permanent privation of the hearing of either ear. 

Fourthly —^Privation of any member or joint. 

Fifthly .—^Destruction or permanent impairing of the powers of any member 
or joint. 

SixfWy.—Permanent disfiguration of the head or face. 

Seventhly .—Fracture or dislocation of a bone or tooth. 

Eigkf/riy.—Any hurt which endangers life or which causes the sufferer to be 
during the space of twenty days m severe bodily pam, or unable to follow his ordi¬ 
nary pursuits 


321 . Whoever does any act with the intaition of thereby causing hurt to 

„ any person, or with the knowledge that he is likely thereby to 

Itw person, and does thereby cause hurt to any 

* ‘ person, is said “voluntarily to cause hurt*’. 

322 . Whoever voluntarily causes hurt, if the hurl which he intends to cause 

or knows himself to be likely (0 cause is grievous hurt, and if 
inz which he causes is grievous hurt, is said “ voluntarily 

* ^ to cause grievous hurt”. 

Explanation.~A person is not said voluntarily to cause grievous hurt except 
when he both causes grievous hurt and intends or knows himself to be likely to 
cause grievous hurt. But he is said voluntarily to cause grievous hurt, if intending 
or knowing himself to be likely to cause grievous hurt of one kind, he actually causes 
grievous hurt of another kind. 


IILUSTRATION. 


A intending or knowing lumself to be Ukely permanently to disfigure Zs face, gives. 
Z a blow which does not pcrnianently disfigure Z's face, but which causes Z to suffer 
severe bodily pain for the space of twenty days A has voJuntanly caused gnevous hurt 

323 . Whoever, except in the case provided for by sertion 334, voluntarily 
. ’ . causes hurt ^all be punished with imprisonment of either des- 

votoSw'So™ Cription (or a term which may extend to one year, or with fine 
hurt which may extend to one thousand rupees, or with both. 


324. Whoever, except in the case provided for by section 334, voluntarily 
' causes hurt by means of any instrument for shooting, stabbing 

V'oIuntariJy caus- or cuttingv or any instrument, which, used as a weapon of 

mg hurt by dan- offence, is likely to cause death, or by means of fire or any 

gerous weapons or substance, or by means of any poison or any corrosive 

means. substance, or by means of any explosive substance or by means 

of any substance which it is deleterious to the human body to inhale, to swallow. 
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or to recei\*e into the blood, or by means of any animal, shall be punished with 
imprisonment of cither description for a term which may extend to three years, or 
fine, or with both. 

, 325 . W'hoever, except in the case provided for by section 

%-oS^l^'ausjnc causes gnev'ous hurt, shall be punished with 

pnevxnis hurt. ^ imprisonment of either description for a term which may ex¬ 
tend to seven years, and shall also be liable to fine. 

326. 'Whoever, except in the case provided for by section 335, voluntarily 
causes gne\x)us hurt by means of any instrument for shooting, 
stabbing or cutting, or any instalment which, used as a wea¬ 
pon of offence, is likely to cause death, or by means of fire or 
any heated substance, or by means of any poison or any cor¬ 
rosive Substance, or by means of any explosive substance, or 
by means of any substance uhich it is deleterious to the human body to inhale, to 
swallow, or to rccei\*e into the blood, or by means of any animal, shall be punished 
with transportation for life or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine 


\’oluntanly caus¬ 
ing gne\-ous hurt 
by dangerous wea¬ 
pons or means. 


Voluntarily caus¬ 
ing hurt to extort 
property, or to con¬ 
strain to an illegal 
act 


327. ^Vhoe\•er voluntarily causes hurt, for the purpose of extorting from the 
sufferer, or from any person interested in the sufferer, any pro¬ 
perty Of valuable security, or of constraining the sufferer or any 
person interested in such sufferer to do anything which is illegal 
or which may facilitate the commission of an offence, shall be 
punished with imprisonment of cither description for a term 
which may e.ttend to ten years, and shall also be liable to fine. 

328. Whoever administers to or causes to be taken by any person any poi- , 

Cauain'e hurt bv Stupefying, Intoxicating or unwholesome drug, or 

means of poison, other thing with Intent to cause hurt to such person, or with 
etc, with intent to intent to commit or to facilitate the commission of an olTence 
commit an olTence. or knowing it to be likely that he will thereby cause hurt, shall 
be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

329 . Whoever voluntarily causes grievous hurt for the purpose of extorting 

from the sufferer or from any person interested in the sufferer 
Voiunianly caus- any property or valuable security, or of constraining the sufferer 
ing gnevous hurt or any person interested in such sufferer to do anything that is 
or illegal or which may faalilate the commission of an offence, 

an illegal a^*" ° shall be punished with transportation for life, or imprisonment 
of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

330. 


Whoever voluntarily causes hurt, for the purpose of extorting from 
the sufferer or any person interested in the sufferer, any confes¬ 
sion or any information which may lead to the detection of an 
offence or misccwiduct, or for the purpose of constraining the suf¬ 
ferer or any person interested in the sufferer to restore or to 
cause the restoration of any property or \'aluable security or to 
satisfy any claim or demand, or to give information which may 
lead to the restoration of any property or valuable security, shall be purushed with 
imprisonment of either description for a tenn which may extend to seven years, 
and shall also be liable to fine. 


_ Voluntarily caus¬ 
ing hurt to extort 
confession or to 
compel restoration 
01 property. 


ItlUSm\T10NS. 

(a) A. a police-omcer. tortures Z in o^r to induce Z to confess that he conmiitted 
a crime. A is guilty of an offence under this sectim. 

(b) A. a police-officer, tortures B to induce him to point out where certain stol-ri 
property is deposited. A is guilty ol an ottence under this section. 



(c) A, a revenue officer, tortures Z in order to compel him to pay certain arrears 
of revenue due from Z. A is guilty of an offence under this section. 

id) A, a zamindar, tortures a raiyat in order to compel him to pay his rent. A 
IS guilty of an offence under this section. 

331. Whoever voluntarily causes griewus hurt for the purpose of extorting 
from the -sufferer or any person interested in the sufferer any 
confession or any information which may lead to the detection 
of an offence or misconduct, or for the purpose of constraining 
the sufferer or any person interested in the sufferer to restore 
or to cause the restoration of any property or valuable security, 
or to satisfy any claim or demand or to give information which 
may lead to the restoration of any property or valuable secu¬ 
rity, shall be punished with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fin^' 

332. Whoever voluntarily causes hurt to any person being a public servant 
in the discharge of his duty as such public servant, or with 
intent to prevent or deter that person or any other public ser¬ 
vant from discharging his duty as such public servant, or in 
consequence of anything done or attempted to be done by that 
person m the lawful discharge of his duty as such public ser¬ 
vant, shall be punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both 

• 333. Whoever voluntarily causes grievous hurt to any person being a public 

servant in the discharge of his duty as such public servant, or 
_ Voluntarily caus- with intent to prevent or deter that person or any other pub- 

ing grievous hurt servant from discharging his duty as such public servant, 
\Snt from his duty consequence of anything done or attempted to be done 

by that person in the lawful discharge of his duty as such 
public servant, shall be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

334. Whoever voluntarily causes hurt on grave and sudden provocation, if 

he neither intends nor knows himself to be likely to cause hurt 
•• to any person other than the person who gave the provocation, 

caiiw^ provo- puni^ed with imprisonment of either description for 

a term which may extend to one month, or with fine which may 
extend to five hundred rupees, or with both 

335. Whoever voluntarily causes grievous hurt on grave and sudden pro¬ 

vocation, if he neither intends nor knows himself to be likely 
Voluntanly caus- cause grievous hurt to any person other than the person who 
ing grievous hurt provocation, shall be punished with imprisonment of 

on provoca lo . either description for a term which may extend to four years, 
or with fine which may extend to two thousand rupees, or with both. 

Explanation —^The last two sections are subject to the same provisos as Ex¬ 
ception 1, section 300. 

335. Whoever does any act so rashly or negligently as to endanger human 
life or the personal safety of others, shall be punished with 
imprisonment of either description for a term which may ex¬ 
tend to three months, or with fine which may extend to two 
hundred and fifty rupees, or with both. 

337. Whoever causes hurt to any person by doing any 
act so rashly or negligently as to endanger human life, or the 
personal safety of others, shall be punished with imprisonment 
of either description for a term which may extend to six months, 
or with fine which may extend to five hundred rupees, or with 
both 


Act endangering 
life or personal 
safety of rthers 


Causing'hurt by 
act endangering 
life or personal 
safely of otheVs. 


Voluntarily caus¬ 
ing hurt to deter 
public servant 
from his duty. 


Voluntarily caus¬ 
ing grievous hurt 
to extort confes¬ 
sion or to compel 
restoration of pro¬ 
perty. 
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338. Whoever causes grievous hurt to any person by 
Causing gnes’ous. doing any act so rashly or negligently as to endanger human 
hurt by art endan- ]ifg_ personal safety of others, shall be punished with im- 

^^{ety ^o{ prisonmcnt of cither description for a term which may extend 

others. to two years, or with fine which may extend to one thousand 

rupees, or witlr both 

Of Wrongful Restramt and irro«g/«f Confinement 
' 339. Whoever voluntarily obstructs any person so as to 

Wrongful res- prewnt tliat person from proceeding in any direction m which 

trainL that person has a right to proceed, is said wrongfully to res¬ 

train that person 

Exception .—The obstruction of a private way over land or water which a 
person in good faith believes himself to have a lawful right to obstruct, is not an 
offence withm the meaning of this section 

llLfSTRATION. 

A obstructs a path along which Z has a nght to pass, A not believing m good faith 
that he has a nght to stop the path Z is thereby prevented from passing A wrong¬ 
fully restrains Z. 

340. Whoever wrongfully restrains any person in such a 
Wrongful con- niarmcr as to prevent that person from proceeding beyond cer- 

fineroent. tain circumscribing limits, is said ‘‘wrongfully to coniine” that 

person. 

IUUSTRSTIO.NS 

(a) A causes Z to go withm a walled space, and locks Z in Z is thus prevented 
from proceeding m any direction beyond the orcumscnbing Lne of wall A wrongfully 
confines Z. 

(t) A places men with firearms at the outlets of a building, and tells Z that they 
will fire at Z if Z attempts to leave die building A wrongfully confines Z. 

341. Whoever wrongfully restrains any person, shall be 
punished with simple imprisonment for a term which may ex* 
tend to one month, or with fine which may extend to five hun¬ 
dred rupees, or with both 

342. Whoever wrongfully confines any person, shall be 
punished with imprisonment of either description for a term 
which may extend to one year, or with fine which may extend 
to one thousand rupees, or with both. 

343. Whoever wrongfully confines any person for three 
days or more, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with 
fine, or with both. 

344. Whoever wrongfully confines any person for ten 
days, or more, shall be punished with imprisonment of either 
description for a term whidi may extend to three years, and 
shall also be liable to fine 

345. \Vhoever keeps any person in wrongful confinement, knowing that a 

Wrongful con- liberation of that person has been duly issued, 

finement of person shall be punished with imprisonment of either description for 
for whose bbera- a term which may extend to two years in addition to any term 
uon «nt has been of imprisonment to which he may be liable under any other 
section of this Chapter. 

346. Whoever wrongfully confines any person in such manner as to indicate 

, an intention that the confinement of such person may not ' 

finOTmt in seacr. known to any person interested in the person so confined. 

to any public servant, or that the place of such • 

u c. I 


Punishment for 
wrongful restramt. 


Punishment for 
wrongful confine¬ 
ment. 


. Wrongful con¬ 
finement for three 
or more days. 


Wrongful con¬ 
finement for ten 
or more days. 
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may not be known to or discovered by any such person or public servant as here¬ 
inbefore mentioned, shall be punished with imprisonment of either description for 
a term which may extend to two years in addition to any other punishment to 
which he may be liable for sudi wrongful confinement. 

347. Whoever wrongfully ronfines any person for the purpose of extorting 
from the person confined, or from any person interested in the 
person confined, any property or valuable security, or of con¬ 
straining the person confined or any person interested in such 
person to do anything illegal or to give any information wWch 
may facilitate the commission of an offence, shall be punished 

with'imprisonment of either description for a term which may extend to three years, 
and shall also be liable to fine. 

348. Whoever wrbngly confines any person for the purpose of extorting 

from the person confined or any person interested in the person 
Wrongful con- confined any confession or any information which may lead to 
wnfess'ion or detection of an offence or misconduct, or for the purpose 

pel restoration^^™! constraining the person confined or any person inteiKted in 

property. the person confined to restore or to cause the ‘restoration of 

any property or valuable security or to satisfy any claim or 
demand, or to give information which may lead to the restoration of any property 
or valuable security, shall be punished with imprisonment of either description for 
a term which may extend to three years, and shall also be liable to fine. 


Wrongful con¬ 
finement to extort 
property or con¬ 
strain to illegal act. 


Of Critninol Force and Assault. 

349 . A person is said to use force to another if he causes motion, change of 

motion, or cessation of motion to that other, or if he causes to 
any substance such motion, or change of motion, or cessation 
of motion as brings that substance into contact with any part of that other's body, 
or with anything which that other is wearing or carrying, or with anything so situat¬ 
ed that such contact affects that other’s sense of feeling: Provided that the person 
causing the motion, or change of mobon, or cessation of mobon. causes that motion, 
change of motion, or cessation of motion in one of the three ways hereinafter des¬ 
cribed: 

First.—By his own bodily power. 

Secondly .—^By disposing any substance in such a manner that the motion or 
change or cessation of motion takes place without any further act on his part, or 
on the part of any other person. 

Thirdly.—By inducing any animal to move, to change its motion, or to cease 
to move. 

350. Whoever intentionally uses force to any person, without that person’s 

consent, in order to the commitbng of any offence, or intend- 
Cnmmai lorce. jq cause, or knowing it to be likely 

that by the use of such force he will cause injury, fear or annoyance to the person 
to whom the force is used, is said to use criminal force to that other. 


ILLUSTRATIONS 

(a) Z IS sitting in a moored boat on a river. A unfastens^ the moorings, and thus 
intentionally causes the boat to drift down the stream. Here A intentionally causes mo¬ 
tion to Z, and he does this by disposing substances in such a manner that the motion is 
produced without any other act on any pent’s part A has therefore intentionally used 
force to Z; and if he has done so without Z’s consent, in order to the comiruttmg of any 
offence, or intending or knowing it to be likely that this use of force will cause injury, 
(ear or annoyance to Z, A has used cnnnnal force to Z. 

(i>) Z is riding in a cbanot. A lashes Z's horses, and thereby causes them to 
tmtcken their pace. Here A has caused diange of motion to Z by inducing the animals to 
change their motion. A has therefore used force to Z; and if A has done this without 
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Z's consent, intending or knowing it to be likely that he may thereby injure, frighten 
or annoy Z, A has used cnnunal force to Z. 

(c) Z IS nding in a palanquin. A, mtenchng to rob Z, seizes the pole, and stops 
the palanquin Here A has caused cessation of motion to Z, and he has done this by 
his own bodily power. A has therefore used force to Z; and as A has arted thus inten¬ 
tionally, without Z's consent, in order to the cottunission of an offence, A has used cri¬ 
minal force to Z. 

(d) A intentionally pushes against Z in the street Here A has by his own bodily 
power moved his own person so as to bring it into contact with Z. He has therefore 
intentionally used force to Z, and if he has done so without Z's consent, intending or 
Joiowing It to be likely that he may thereby iniure, frighten or armoy Z, he has used cn- 
minal force to Z. 

(c) A throws a stone, intending or knowing it to be likely that the stone will be 
thus brought mlo contact with Z, or with Z's clothes, or with something earned by Z, 
or that it will stnke water, and dash up the water against Z’s clothes or something car¬ 
ried by Z. Here, if the throwing of the stone produce the effect of causing any substance 
to come into contact with Z, or Z’s clothes, A has used force to Z, and if he did so 
without Z’s consent, intending thereby to injure, frighten or annoy 2, he has used cri¬ 
minal force to Z. 

(f) A intentionally pulls up a iroman's veil. Here A intentionally uses force to 
her, and if he does so without her consent, intending or knowing it to be likely that he 
may thereby iniure. frighten or annoy her, he has criminal force to her. 

(l) Z is bathing. A pours into the bath water which he knows to be boilmg. 
Here A mtentionally by his own bodily power causes such motion in the boiling water aS" 
brings that water into contact with Z, or with other water so situated that such contact 
must affect Z's sense of feeling A has therefore mtentionaUy used force to Z, and if he 
has done this without Z's consent, intending or knowing it to be likely that he may thereby 
cause injury, fear or annoyance to Z, A has used cnnunal force. 

(A) A incites a dog to spring upon Z, without Z’s consent. Here, if A intends 
to cause injury, fear or annoyance to Z, he uses criminal force to Z. , ‘ 

351. Whoever makes any gesture, or any preparation intending or knowing 
Assault, ^ gesture or preparation wiU cause any 

person present to apprehend that he who makes that gesture or 
preparation is about to use criminal force to that person, is said to commit an assault. 

Sxplanation.^Mere words do not amount to an assault, But the words 
which a person uses may give to his gesture or pr^aration such a meaning as may 
nuke those gestures or preparations amount to an assault. 


ItLUSTRATIONs 


(o) A shakes his fist at Z. intending or knowing it to be likely that he may there¬ 
by cause Z to believe that A is about to stnke z. A has committed an assault. 

(6) A begins to unloose the muzzle of a (eroaous dog. intending, or knowmg it to 
be likely that he may thereby cause Z to believe that he is about to cause the dog to 
attack i. A has committed an assault upon Z. ' . 

(c) A takes up a stick, saying to Z, "I Will give you a beating". Here, though 
the words used by A could in no case amount to an assault, and though the mere ges¬ 
ture, unaccompanied by any other arcumstances, might not amount to an assault, the 
£®sture explained by the words may amount to an assault. 


Punishment for 
assault or cnminal 
force otherwise 


352. Whoever assaults or uses criminal force to any 
person otherwise than on grave and sudden provocation gi\'en 
by that person, shall be punished with imprisonment of either 
description for a term which may extend to three months, or 
with fine which may extend to five hundred rupees, or with 
both 


■ Explanation .—Grave and sudden provocation will not mitigate the punish¬ 
ment for an offence under this section, if the provocation is sought or voluntarily 
provok^ by the offender as an e.xcuse for the offence, or 

if the provocation is given by anything done in obedience to the law, or by 
a public servant, in the lawful exerase of the powers of such public servant, or 

if the provocation is given by anything done in the lawful exercise of the 
right of private defence. 

Whether the provocation was grave and sudden enough to mitigate the 
offence, is a question of fact. 
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'■ 353. Whoever assaults or uses cnminal force to any person being a public 

servant in the execution of his duty as such public servant, or 
Assault or crirai- with intent to prevent or deter that person from discharging his 
"ublic^^* public servant, or in consequence of anything done 

Erom'disch^^^of attempted to be done by such person in the lawful discharge 
his duty. of his duty as such public servant, shall be punished with im¬ 

prisonment of dther description for a term which may extend 
to two years, or with fine, or with both. 

354. Whoever assaults or uses criminal force to any 
woman, intending to outrage or knowing it to be likely that he 
will thereby outrage her modesty, shall be punished with im- 
prisonment of either desaiption for a term which may extend 
to two years, or with fine, or with both. 

355. Whoever assaults or uses criminal force to any per¬ 
son, intending thereby to dishonour that person, otherwise than 
on grave and sudden provocation given by that person, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Assault or cnrm- 356. Whoever assaults or uses criminal force to any 

nal force in person, in attempting to commit theft on any property which 

thefr^of°DroDerty person is then wearing or carrying shall be punished with 

earned by a per- imprisonment of either description for a term which may ex- 
son tend to two years, or with fine, or with both 

Assault or cnml- 357. Whoever assaults or uses criminal force to any 

nal force in person, in attempting wrongfully to confine that person, shall 

attempt wrongfully be punished with imprisonment of either description for a term 

8on^°"””* ^ "'hich may extend to one year or with fine which may extend 

' to one thousand rupees or with both. , 

358. Whoever assaults or uses criminal force to any 
Assault or cnmi- person on grave and sudden provocation given by that 

nal force on grave person, shall be punished with simple imprisonment for a term 

provocation. which may extend to one month or with fine which may extend 

to two hundred jupees, or %vith both 

Explanation .—The last section is subject to the same explanation as section 
352. 

Of Kidnapping, Abduction, Slavay and Forced Labour. 

359. Kidnapping is of two kinds: kidnapping from British india, and kid- 

’ Kidnapping. napping from lawful guardianship. . 

360. Whoever conveys any person beyond the limits of British India without 

the consent of that person, or of some person legally authorized 
Kidnappmg irom consent on behalf of that person, is said to kidnap that per- 
Bnfsh India. , 

361 . Whoever takes or entices any minor under fourteen years of age if 

. , a male, or under sixteen years of age if a female, or any per- 

Kidnapping son of unsound mind, out of the keeping of the lawful guardian 

^(ui guar an. minor or person of unsound mind, without the con¬ 

sent of such guardian, is said to kidnap such minor or person 
from lawful guardianship. 

Explanation —^The words “lawful guardian" in this section include any per¬ 
son lawfully entrusted with the care or custody of such minor or other person. 

Exception —This section does not extend to the act of.any person who in 


Assault or cntni- 
nal force with in¬ 
tent to dishonour 
person, otherwise 
than on grave pro¬ 
vocation. 


Assault or crimi¬ 
nal force to woman 
with intent to out¬ 
rage her modesty. 
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good faith believes himself to be the father of an illegitimate child, or who in good 
faith believes himself to be entitled to the lawful custody of such child unless such 
act is committed for an immoral or unlawful purpose. 

362. ^\Tioever by force compds, or by any deceitful means induces, any 
Abduction. person to go from any place, is said to abduct that person. 

363. Whoever kidnaps any person from British India or 
Punishment for from lawful guardianship, shall be punished with imprisonment 
kiiiapping. of either description for a term which may extend to seven years, 

and shall also be liable to fine. 

364. ^Vhoever kidnaps or abducts any person in order that such person may 
be murdered or may be so disposed of as to be put in danger of 
or being murdered, shall be punished with transportation for life 
to murder.*” rigorous imprisonment for a term which may extend to ten 

^ tears, and shall also be liable to fine. 

ILtUSTRATIONS. 

(a) A kidnaps Z from British India, intending or knowing it to be likely that Z 
may be sacriii«d to an idol A has committed the offence defined tn this section. 

{b) A forcibly carries or entices B away from his home m order that B may be 
murdered. A has committed the offence defined in this section. 

Kdnapping or 3(J5. Whoever kidnaps or abducts any person with intent 

person to be secretly and wrongfully confined, shall 
wrongfully to con- ^ punished with imprisonment of either description for a term 
fine person. which may extend to seven years, and shall be liable to fine. 

366. IVhoever kidnaps oi abducts any woman with intent that she .may be 
compelled, or knowing it to be likely that she will be compelled, 
Kidnapping, ab- to marry any person against her will, or in order that she may 
^ forced or seduced to illicit intercourse, or knowing it to be 
pel her marriaM likely that she will be forad or seduced to illicit intercourse, 
etc ’ shall be punished with imprisonment of either description for a 

term which may extend to ten years, and shall also be liable to 
fine; and whoever, by means of criminal intimidation as defined in this Code or of 
abuse of authority or any other method of compulsion, induces any woman to go 
from any place with intent that she may be. or knowing that it is likely that she 
will be, forced or seduced to illicit intercourse with another person shall also be 
punishable as aforesaid. 

366A. Whoever, by any means whatsoever, induces any minor girl under 
the age of eighteen years to go from any place or to do any act 
Procuration of with intent that such girl may be. or knowing that it is likely 

minor girl that she will be, forced or seduced to illicit intercourse with an¬ 

other person shall be punishable with imprisonment which may 
extend to ten years and shall also be liable to fine. 

3663. Whoever imports into Bntish India from any country outside India 
ImportaUon of any girl under the age of twenty-one years with Intent that she 

Eul from foreign may be, or knowing it to be likely that she will be. forced or se 

country. intercourse with another p^n, 

and whoever with such intent or knowledge imports into British'India from any 
State in India any such girl who has with the like intent or knowledge been import¬ 
ed into India, whether by himself or by another person. 

shall be punishable with imprisonment which may extend to ten years and shall also 
be liable to fine. 
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' 367. Whoever kidnaps or abducts any person'in order that such person may 

be subjected, or may be so disposed of as to be put in danger 
of being subjected, to grievous hurt, or slavery, or to the un¬ 
natural lust of any person, or knowing it to be likely that such 
person will be so subjected or disposed of, shall be punished 
with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

368. Whoever, knowing that any person has been kid¬ 
napped or has been abducted, wrongfully conceals or confines 
such person, shall be punish«l in the same manner as if he had 
kidnapped or abducted such person with the same intention or 
knowledge, or for the same purpose as that with or for which 
he conceals or detains such person m confinement. 

369. Whoever kidnaps or abducts any child under the 
age of ten years with the intention of taking dishonestly any 
moveable property from the person of such child, shall be punish 
ed with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

370. Whoever imports, exports, removes, buys, sells or 
disposes of any person as a slave, or accepts, receives or detains 
against his will any person as a slave, shall be punished with im¬ 
prisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

371. ^Vhoeve^ habitually imports, exports, removes, buys, sells, traffics or deals 
in slaves, shall be punished with transportation for life, or with im- 
Habitual dealing pnsonment of either description for a term not exceeding ten years, 
m slaves. ^nd shall also be liable to fine. 

», 372. ^Vhoever sells, lets to hire, or otherwise disposes of any person under the 

age of eighteen years with intent that such person shall at any 
. Selling minor for ggg be employed or used for the purpose of prostitution or illicit 
purposes of prosti- intercourse with any person or for any unlawful and immoral pur- 

* pose, or knowing it to be likely that such person will at any age be 

employed or used for any such purpose^ shall Iw punished with imprisonment of either 
description for a terra which may extend to ten years, and shall also be liable to fine. 

Explanation /.—When a female under the age of eighteen years is sold, let for 
hire, or otherwise disposed of to a prostitute or to any person who keeps or pianages 
a brothel, the person so disposing of such female shall, until the contrary is proved, be 
presumed to have disposed of her with the intent that she shall be used for the pur¬ 
pose of prostitution. 

Explanation II .—For the puipos^ of this section 'illicit intercourse’ means 
sexual intercourse between persons not united by marriage or by any union or tie which, 
though not amounting to a marriage, is recognise by the personal law or custom of 
the community to which they belong or, where they belong to different communities, 
of both such communities, as constituting between them a cMosi-marital relation. 

- 373. ^Vhoever buys, hires or otherwise obtains possession of any person under 

the age of eighteen years with intent that such person shall at any 
Buying minor ggg be employed w used for the purpose of prostitution or illicit 
tor purposes 01 pro- intercourse with any person or for any unlawful and immoral 
sUtution, ei purpose, or knowing it to be likely that such person will at any 

age be employed or used for any such purpose, shall be punished with imprisonment 
of either description for a term whidi may extend to ten years, and shall also be liable 
to fine. 


Kidnapping or 
abducting in order 
to subject person 
to grievous hurt, 
slavery, etc 


. Wrongfully con¬ 
cealing or keeping 
in confinement kid¬ 
napped or abduct¬ 
ed person. 


Kidnapping or 
abducting child 
under ten years 
with intent to steal 
from its person. 


* Buying or dis¬ 
posing of any 
person as a slave. 
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Explanation /.—Any prostitute, or any person keeping or managing a brothel, 
who buys, hires or otherwise obtains possesaon of a female under the age of eighteen 
years shall, until the contrary is proi^, be presumed to have obtained possession of 
such female with the intent that she shall be used for the purpose of prostitution. 

Explanation II. —Illicit intercourse’ has the same meaning as in section 372. 

374. ^Vhoever unlawfully compels any person to labour against the will of that 
person, shall be punished with imprisonment of either description 
Unlawful com- for a term which may extend to one year, or with fine, or with 
pulsory labour. 


Of Rape. 

375. A man is said to commit "rape” who, except in the case hereinafter 

P excepted, has sexual intercourse with a woman under circumstances 

falling under any of the five following descriptions:— 

First.—Against her will. 

Secondly. —^Without her consent. 

rAird/y.—With her consent, when her consent has been obtained by putting her 
in fear of death, or of hurt. 

FoartAfy.—With her consent, when the man knows that he is not her husband, 
and that her mnsent is given because she believes that he is another man to whom she 
is or believes herself to be lawfully mamed 

Fi/tAfy.—With or without her consent, when she is under fourteen years of 
age. 

fixpfonafi'on.—Penetration is sufficient to constitute the sexual intercourse, 
necessary to the offence or rape 

Exception. —Sexual intercourse by a man with his own wife, the wife not being 
under thirteen years of age, is not rape 

[Sexual intercourse by a man with his own tctfe is not rape althouih the wife 
has not attained the age of thirteen years, if he was married to her before the date on 
which this Act comes into operation and she had attained the age of twelve years on 
that date.] 

376. Whoever commits rape shall be punished with transportation for life, or 

.. , with imprisonment of either d^ription for a term which may 

^ extend to ten years, and shall also be liable to fine, unless the 

woman raped is his own wife and is not under twelve years of 
age, in which case he shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with both. 


Of Unnatural Offences. 


377. Whoever voluntarily has carnal intercourse against the order of nature 
„ with any man, woman or animal, shall be punished with transpor- 
^nna ura oHenc- fgj. jjfg, or with impri«>nment of either descnption for a 

term which may extend to ten years, and shall also be liable to fine. 
Explanation —Penetration is suffidenl to constitute the carnal intercourse neces¬ 
sary to the offence described in this section. 


CHAPTER XVII. 

Of Offences against Property. 

Of Theft. 

378. Whoever, intending to take didionestly any moveable property out of •’ 
possession of any person without that person’s consent, 
property in order to sudi taking, is said to commit 
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Explanation 1 .—A thing so long as it is attached to the earth, not being move- 
able property, is not the subject of theft; but it becomes capable of being the subject of 
theft as soon as it is severed from the earth 

Explanation 2 —A moving effected by the same act which effects the severance 
may be a theft. 

Explanation 3 .—^A person is said to cause a thing to move by removing an 
obstacle which prevented it from moving or by separating it from any other thing, as 
well as by actually moving it 

Explanation 4 —A person, who by any means causes an animal to move, is said 
to move ^at animal, and to move everything which, m consequence of the motion so 
caused, is moved by that animal 

Explanation 5 —The consent mentioned in the definition may be expressed or 
implied, and may be given cither by the person in possession, or by any person having 
for that purpose authority either express or implied. 

It-tUSTRATIONS 

, f ^ do\\^a tfM on Z’s ground, wiih the intention of dishonestly taking the tree 


■ ' treasure. He drives the bullock in a certain 

the treasure. As soon as the bullock begins 
to 

by Z With the care of Z’s plate .dishonestly 
runs B'vay wiui uie piate. wuuoui 4 ,*, consent A has committed theft. 

(e) Z, going on a journey, entrusts his plate to A, the keeper of a warehouse, till Z 
shall return A carries the plate to a goldsmith and sells it Here the plate was not in Z’s 
possession. It could not therefore be Uken out of Z’s possession, and A has not committed 
theft, though he may have committed criminal breach of trust 

(/) A finds a ring belonging to Z on a table in the house vhich Z oceupiesl 
Here th" "■ -r s ^ - . ... .. 

person A, by 

taking property. 

venturing to 

misapp . the ring in a 

place where it is highly improbable that it will ever be found by Z, with the intention of 
taking the ring from the hiding place and selling it when the loss is forgotten. Here A, at 


• regulated Z carries it to his shop. 
■ filler might lawfully detain die watch 

' force out of Z’s hand, and carries it 
■ d trespass and assault, has not com- 

ishonestly. 

■ ■ h, and if Z retains the watch lawfully 

f Z's possession, with the intention of 
depriwng Z'of the property as a security for his debt, he commits theft, inasmuch as he takes 
it dishonestly. 

(At) Again, if A, having pawned his watch to Z, takes it out of Z’s possession without 
Z’s consent, not having paid what he borrowed on the watch, he commits theft, though the 
watch is his own property, inasmudi as he takes dishonestly. 

(/) A takes an article belonging to Z out of Z’s possession without Z's consent, with 
• • . - *— --» r~. Here 


. ■ ' :e, and takes 

■ k with the in- 

• had Z's im* 

■ . ■ ■ “d theft. 

‘ (b) A asks chanty Irom Za wiie. bne givw A money, loou aim uouies, which A 

knows to belong to Z. her husband Here It is probable that A may conceive that Z's wife 
l<i aiithorired to give away alms If this was A’s impression, A has not committed theft, 
la auinora ^ parsTOur ol 2-5 *IIc, She fives A valuable property, vh.ch A tapwi 
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* * . . . . ~ ^ property as she has not authority from Z to give 

■ ■ nmits theft. 

. ■pCTly belonging to Z to be A’s own property, takes 

as A does not take dishonestly, he does not com¬ 
mit theft. 

379. \Vhoever commits theft shall be punished with imprisonment of either 
Punishment for description for a term which may extend to three years, or with 
theft. fine, or with both 


380. Whoever commits theft in any building, tent or vessel, which building, 
Th ft ' d 11 vessel is used as a human dwelling, or used for the cus- 

ing hmse^etc.^ property, shall be punished with imprisonment of either 

description for a term which may extend to seven years, and 
shall also be liable to fme. 


381. Whoever being a clerk or servant, or being employed in the capacity 
Theft by clerk or ^ servant, commits theft in respect of any property in 

Kirant of property the possession of his master or employer, shall be punished with 
in possession ol imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 


Theft after pre¬ 
paration made for 
cau^ng death, hurt 
or restraint in 
order to the com- 
nutting of the 
theft. 


382. Whoever commits theft, having made preparation 
for causing death, or hurt, or restraint, or fear of death, or oi 
hurt, or of restraint, to any person, in order to the committing 
of such theft, or in order to the effecting of his escape after the 
committing of such theft, or*in order to the retaining of property 
taken by such theft, shall be punished with ngorous imprison¬ 
ment for a term which may extend to ten years, and shall also 
be liable to fine. 


ILLUSnWTIONS. 

(a) A commits theft on property m Z’s possession; and, while committing this 
theft, he has a loaded pistol under his garment, having provided this pistol for the pur¬ 
pose of hurting Z in case Z should resist A has committed the offence defined in this 
section. 

(fe) A picks Z’s pocket, having posted several of his companions near him, in order 
that they may restrain Z, if Z ^ould perceive what is passing and should resist, or should 
attempt to apprehend A. A has committed the offence defined in this section 

Of Extortion. 

383. Whoever intentionally puts any person m fear of any injury to that 
P person, or to any other, and thereby dishonestly induces the 

Extortion. person so put m fear to deliver to any person any property or 

valuable security or anything signed or scaled which may be converted into a valu¬ 
able security, commits " extortion " 


ILLUSTRATIONS. 

(o) A threatens to publish a defamatory libel concerning Z unless Z gives him 
money. He thus induces Z to give him money. A has committed extortion 

(&) A threatens Z that he will Keep Z's child in wrongful confinement, unless Z 
will sign and deliver tc»A a promissory note binding Z to pay certain mone>s to A. Z 
^gns and delivers the note A has committed extortion 

(e) A threatens to send club-men to plough up Z’s field unless Z will sign and 
deliver to B a bond binding Z under a penalty to deliver cettam produce to B, and there¬ 
by induces Z to sign and deliver the bond. A has committed extortioiL 

id) A, by putting Z in fear of gnevous hurt, dishonestly induces Z to sign or affi.x 
his seal to a blank paper and deliver it to A Z signs and' delivers the paper to A. 
Here, as the paper so signed may be converted mto a valuable security, A has committed 
extortion. 

384. Whoever commits e.xtortion shall be punished with imprisonment of 
Punishment for either description for a term which may extend to three j-ears, 
extortion. or with fine, or with both. 


L. c. (Pr.l 7A 
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Explanation I.—A thing so long as it is attached to the earth, not being move¬ 
able property, is not the subject of theft; but it becomes capable of being the subject of 
theft as soon as it is severed from the earth 

Explanation 2.—A moving effected by the same act which effects the severance 
may be a theft. 

Explanation 3 .—A person is said to cause a thing to move by removing an 
obstacle which prevented it from moving or by separating it from any other thing, as 
well as by actually moving it 

Explanation 4.~A person, who by any means causes an animal to move, is said 
to move that animal, and to move everything which, m consequence of the motion so 
caused, is moved by that animal 

Explanation 5 —The consent mentioned in the definition may be expressed or 
implied, and may be given either by the person in possession, or by any person having 
for that purpose authority either express or implied. 

ILLUSTRATIONS 


(e) A meets a bullock carrying a box of treasure. He drives the bullock In a certain 
direction, in order that he may dishonestly take the treasure As soon as the bullock begins 
to move, A has committed theft of the treasure. 

(d) A being Z's servant, and entrusted by Z with the care of Z’s plate .dishonestly 
runs away with the plate, without Z s consent A has committed theft 

(e) Z, going on a journey, entrusts hts plate to A. the keeper of a warehouse, till Z 
shall return. A carries the plate to a goldsmith and sells it Here the plate was not in Z's 
possession It could not therefore be taken out of Z’s possession, and A has not committed 
theft, though be may have committed criminal breach of trust 

(/) _ A finds a ring belonging to Z on a table in the house which Z occupies^ 
T»-.. *u. .. I- 'T'o .r a removes it, A commits theft. 

‘ not in the possession of any person A, by 

criminal misappropriation of property. 

• n a table in Z’s house Not venturing to 

?arch and detection, A hides the ring in a 
*ver be found by Z, with the intention of 
it when the loss is forgotten. Here A, at 

■ to be regulated Z carries it to his shop. 

■ he jeweller might lawfully detain the watch 

Ich by force out of Z’s hand, and carries it 
:riiruna1 trespass and assault, has not com¬ 
mitted theft, inasmuch as what he did ^vas not done dishonestly. 

tr) if A owes money to Z for repairing the watch, and if Z retains the watch Jaw/uIJy 
as a security for the debt, and A takes the watdi out of Z’s possession, with the intention of 
depriving Z of the property as a security for bis debt, he commits theft, inasmuch as he takes 
it dishonestly 

(t) Again, if A having pawned his watch to Z, takes it out of Z s possession without 
Z’s consent, not having paid what he borrowed on the watch, he commits theft, though the 
watch is his own property, inasmuch as he takes dishonestly. 

(0 A takes an article belonging to Z out of Z's possession without Z's consent, with 
... '• • . t-»—<7-f, f/%r ,te restoration. Here 


■ ' . bsence, and takes 

. . and w'lth the in- 

• it he had Z’s im* 

. , • I • mitted theft. 

'(n\ A asks dianty from Z’s wife. She gis-es A money, looa ana clothes, which A 
Wnnws to belong to Z. her husband. Here it is probable that A may conceive that Zs wife 
Ua^horiied to give away alms If this was A*s impression. A has not committed theft, 
is authonp^i. g^^^ paramour at Z'S wife She pves A valuable property, which A knows 
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to belong to her husband Z, and to be such property as she has not authority from Z to give. 
If A lakes the property dishonestly, he commits th^t. 

(p) A, in good faith, believnng property belonpng to Z to be A's own property, takes 
that property out of B’s possesion Here, as A does not take dishonestly, he does not com¬ 
mit theft. 

379, Whoe\-er commits theft shall be punished with imprisonment of either 
Punishment for descnption for a term which may extend to three years, or with 
theft fine, or with both 


380. Whoever commits theft in any building, tent or vessel, which building, 
tent or vessel is used as a human dwelling, or used for the cus- 
inghOTse^etc ^property, shall be punished with impnsonment of either 
' descnption for a term which may extend to seven years, and 

shall also be liable to fine 


381. "WTioever being a clerk or servant, or being employed in the capacity 
Theft by clerk or ^ O'" servant, commits theft in respect of any property in 


servant of property 
in possession ol 
roaster. 


the possession of his master or employer, shall be punished with 
imprisonment of either descnption for a term which may extend 
to seven years, and shall also be liable to fine. 


Theft after pre¬ 
paration made for 
causing death, hurt 
or restraint in 
order to the com¬ 
mitting of the 
theft 


382 , Whoever commits theft, having made preparation 
for causing death, or hurt, or restraint, or fear of death, or oi 
hurt, or of restraint, to any person, in order to the committing 
of such theft, or in order to the effecting of his escape after the 
committing of such theft, onm order to the retaining of property 
taken by such theft, shall be punished with ngorous imprison¬ 
ment for a term which may extend to ten years, and shall also 
liable to fine. 


ILLUSTMTIONS 

(a) A commits theft on property m Z’s possession; , and, while committing this 
theft, he has a loaded pistol under his garment, having provided this pistol for the pur¬ 
pose of hurting Z in case Z should resist A has committed the offence defined in this 
section. . . , . . 

(i>) A picks Z's pocket, having posted several of his companions near him, in order 
that they may restrain £ if Z should perceive what is passing and should resist, or should 
attempt to apprehend A A has committed the offence defined in this section 

Of Extortion. ■ • . 

383, Whoever intentionally puts any person in fear of any injury to that 
person, or to any other, and thereby dishonestly induces the 
Extortion. person’ so put in fear to deliver to any person any property or 

valuable security or anything signed or scaled which may be converted into a valu¬ 
able security, commits "extortion”. 


IILUSIRATIONS. 

(a) A threatens to publish a defaroaloiy libel concerning Z unless Z gives him 
money. He thus induces Z to give him money. A has committed portion. 

(fe) A threatens Z that he will keep Zs diild m wrongful confinement, unless Z 
will sign and deliver to A a promissory note binding Z to pay certain monejs to A. Z 
signs and delivers the note. A has committed extortion 

(c) A threatens to send club-men to plough up Zs field unless Z will sign and 
deliver to B a bond binding Z under a penalty W deUver certain produre to B, and there¬ 
by induces Z to sign and deliver the bond. A has committed e.rtortion. 

(d) A. by putting Z in fear of gnevous hurt, dishonestly induces Z to sign or afiK 
his seal to a blank paper and deliver it to A. Z signs and' delivers the paper to A 
Here, as the paper so signed may be converted into a valuable secunty, A has committed 
extortion 


384. Whoever commits extortion shall be punished with imprisonment of 
Punishment .'or either description for a term which may extend to three j-ears, 

extortion. * or with fine, or with both. 


L. C.'IP'-’ 
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Putting person in 
fear of injury in 
order _ to commit 
extortion 


385. "Whoever, in order to the committing oi extortion, 
puts any person in fear, or attempts to put any person in fear, 
of any injury, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to two years, or with fine, 
or with both. 


386. "Whoever commits extortion by putting any person 
Extortion by in fear of death or of grievous hurt to that person or to any 
f^d^t^r punished with imprisonment of either descrip- 

grievous^hui^ ® whidi may extend to ten years, ^ and shall also 

be liable to fine. 


Putting person in 
fear of death or 
of grievous hurt, in 
order to commit 
extortion. 


387. Whoever, in order to the committing of extortion, 
puts or attempts to put any person in fear of death or of grievous 
hurt to that person or to any other, shall be punished with im¬ 
prisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 


388. Whoever commits extortion by putting any person in fear of an accusa¬ 
tion against that person or any other, of having committed or 
attempted to commit any offence punishable with death, or with 
transportation for life, or with imprisonment for a term which 
may extend to ten years, or of having attempted to induce any 
other person to commit such offence, shall be punished with 
imprisonment of either description for a term which may ex¬ 
tend to ten years, and shall also be liable to fine; and, if the 
offence be one punishable under section 377 of this Code, may be punished witn 
transportation for life. 


Extortion b y 
threat of accusa¬ 
tion of an offence 
punishable wilh 
death or transport¬ 
ation, etc 


389. Whoever, in order to the ojmmitting of extortion, puts or attempts to 
put any person in fear of an accusation, against that person or 
Putting person in any other, of having committed, or attempted to commit, an 
fear of accusaffon offence punishable with death or with transportation for life, or 
imprisonment for a term which may extend to ten years, 
* shall be punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to 
fine; and, if the offence be punishable under section 377 of this Code, may be punish¬ 
ed with transportation for life. 


Of Robbery and Dacoity. 


390. fn all robbery there is either theft or extor- 

Robbery. tjon. 

Theft is “ robbery ” if, in order to the commilUng of the theft, or in commit¬ 
ting the theft, or in carrying away or attempting to carry away 
men theft is property obtained by the theft, the offender, for that end, volun- 
robbery. causes or attempts to cause to any person death or hurt 

or wrongful restraint, or fear of instant death or of instant hurt, or of instant wrong¬ 
ful restraint. 


Extortion is " robbery " if the offender, at the time of committing the extor¬ 
tion, is in the presence of the persori put in fear, and commits 
men extortion ’extortion by putting that person in fear of instant death, of 
is robbery. instant hurt, or of instant wrongful restraint to that person, or 

to some other person, and. by so putting in fear, induces the person so put in (ear 
then and there to deliver up the tlung extorted. 

Exblanation.—'Thc offender is said to be present if he is sufficiently near to 
put the other person in fear of instant death, of instant hurt, or of instant wrongful 
restraint 
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lUimRATIONS. 

(a) A holds Z down, and fraudulently takes Z’s money and jewels from Z’s clothes, 
without Z’s consent. Here A has committed theft, and, in order to the committing of that 
theft, has \-o!untarily caused wrongful restraint to Z. A has therefore committed robbery. 

(f>) A meets Z on the high-road, shows a pistol, and demands Z’s purse. Z, in 
consequence, surrenders his purse. Here A has extorted the purse from Z by putting him in 
fear of instant hurt, and being at the time of comimtting the extortion in his presence. A 
has therefore committed robbery. 

(c) A meets Z and Z’s child on the hi^-road. A takes the child, and threatens 
to fling it down a precipice, unless Z delivers nis purse. Z, in consequence, delivers his 
purse. Here A has extorted the purse from 2, by causing Z to be in fear of instant hurt 
to the duld who is there present. A has therefore ommittcd robbery on Z. 

(d) A obtains property from Z by saying—^“Your child is m the hands of my gang, 
and will be put to death unless you send us ten thousand rupees". This is extortion, 
and punishable as such : but it is not robbery’, unless Z is put in fear of the instant death 
of his child. 


391. \Vhen five or more persons conjointly commit or attempt to commit 
j- . a robbery, or where the whole number of persons conjointly com- 

2co» >’• mitting or attempting to commit a robbery, and persons present 

and aiding such commission or attempt, amount to five or more, every person so com¬ 
mitting, attempting or aiding, is said to commit “ dacoity ". 


392. Whoever commits robbery shall be punished with rigorous imprison¬ 
ment for a term which may extend to ten years, and shall also 
Punishment for ^ liable to fine, and, if the robbery be committed on the high'- 
robbery. way between sunset and sunrise, the imprisonment may be ex¬ 

tended to fourteen years. 


Attemot to mm attempts to commit robbery shall be 

nut robb^ punished with rigorous imprisonment for a term which may ex¬ 

tend to seven years, and shall also be liable to fine. 


394. If any 

Voluntarily caus¬ 
ing hurt in com¬ 
mitting robbery, 

shall also be liable 


person, in committing or in attempting to commit robbery, volun¬ 
tarily causes hurt, such person, and any other person jointly 
concerned in committing or attempting to commit such robbery, 
shall be punished with transportation for life, or with rigorous 
imprisonment for a term which may extend to ten years, and 
to fine 


Punishment for 
dacoity. 


395. Whoever commits dacoity shall be punished with 
transportation for life, or with rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to fine. 


396. 

Dacoity 

murder. 


If any one of five or more persons, who are conjointly committing daco¬ 
ity, commits murder in so committing dacoity, every one of those 
with persons shall be punished with death, or transportation for life, 
or rigorous imprisonment for a term which may extend to ten 
years, and shall also be liable to fine. 


397. If, at the tune of committing robbery or dacoity, 
coitv tt offender uses any deadly weapon, or causes grievous hurt to 

to rause dSmS person, or attempts to cause death or grievous hurt to any 

grievous hurt person, the imprisonment with which such offender shall be 
punished shall not be less than seven years. 


^Attempt to com¬ 
mit robbery or 
dacoity when 
armed with deadly 
weapon 


398. Ifi at the time of attempting to commit robbery or 
dacoity, the offender is armed with any deadly weapon, the im¬ 
prisonment with which such offender shall be punished shall not 
be less than seven years 


Making prepara- 399. 'Vhoever makes any preparation for committing 

tion to commit dacoity, shall be punished with rigorous impnsonment for a term 
d^ity. which may extend to ten j’ears, and shall also be liable to fine. 



Ia^ bF 




385. Whoever, in order to the committing of extortioh, 
Putting person in puts any person in fear, or attempts to put any person in fear, 
o^er ° injury, shall be punished with imprisonment of either des- 

extortion. crlption for a term which may extend to two years, or with fine, 

or with both. 


386. Whoever commits extortion by putting any person 
Extortion by in fear of death or of grievous hurt to that person or to any 
m^^Mr of^dra^r be punished with imprisonment of either descrip- 

grievous hurt. ^ which may extend to ten years, ^ and shall also 

be liable to fine. 


Putting person in 
fear of death or 
of grievous hurt, in 
order to commit 
extortion. 


387. Whoever, in order to the committing of extortion, 
puts or attempts to put any person in fear of death or of grievous 
hurt to that person or to any other, shall be punished with im¬ 
prisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 


388. Whoever commits extortion by putting any person in fear of an accusa¬ 
tion against that person or any other, of having committed or 
Extortion b y attempted to commit any offence punishable with death, or with 

an office transportation for life, or with imprisonment for a term which 

punishable with extend to ten years, or of having attempted to induce any 

death ortransport- other person to commit such offence, shall be punished with 

ation, etc. imprisonment of either description for a term which may ex¬ 

tend to ten years, and shall also be liable to fine; and, if the 
offence be one punishable under secUon 377 of this Code, may be punished with 
transportation for life. 


389. Whoever, in order to the committing of extortion, puts or attempts to 
put any person in fear of an accusation, against that person or 
Putting person in any other, of having committed, or attempted to commit, an 
fear of acwsation offence punishable with death or with transportation for life, or 
tft "«tor- imprisonment for a term which may extend to ten years, 

tipn ' shall be punished with imprisonment of either description for a 

term which may extend to ten years, and shall also be liable to 
fine ; and, if the offence be punishable under section 377 of this Code, may be punish¬ 
ed with transportation for life. 


Of Robbery and Dacoity. 

390. In all robbery there is either theft or extor- 

Robbery. tjon 

Theft is “ robbery ” if, in order to the committing of the theft, or in commit¬ 
ting the theft, or in carrying away or attempting to carry away 
men theft is property obtained by the theft, the offender, for that end, volun- 
tarily causes or attempts to cause to any person death or hurt 
or wrongful restraint, or fear of instant death or of instant hurt, or of instant wrong¬ 
ful restraint. * 

Extortion is " robbery ” if the offender, at the time of committing the extor¬ 
tion, is in the presence of the person put in fear, and commits 
men extortion extortion by putting that person in fear of instant death, of 
is robbery. instant hurt, or of instant wrongful restraint to that per^n, or 

to some other person, and, by so putting in fear, induces the person so put in fear 
then and there to deliver up the thing extorted 

Explanation .—^The offender is said to be present if he is sufficiently near to 
put the other person in fear of instant death, of instant hurt, or of instant wrongful 
restraint 
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ILLUSTILATIONS. 

(а) A holds Z down, and fraudulently takes Z's money and jewels from Z’s clothes, 
without Z’s consent. Here A has committed theft, and, in order to the committing of that 
theft, has voluntanly caused wrongful restramt to i A has therefore committed robbery. 

(б) A meets Z on the high-road, a pistol, and demands Z’s purse. Z, in 

consequence, surrenders his purse Here A has extorted the purse from Z by putting him in 
fear of instant hurt, and being at the time of conumttuig the extortion in his presence. A 
has therefore committed robberj* 

(c) A meets Z and Z's child on the hi^-road. A takes the child, and threatens 
to fling it down a preapice, unless Z delivers bis purse. 2, in consequence, delivers his 
purse. Here A has extorted the purse from Z, by causing Z to be m fear of instant hurt 
to the child who is there present. A has therefore committed robbery on Z. 

(d) A obtains property from Z by saying—“Your child is in the hands of my gang, 
and will be put to death unless you send us ten thousand rupees”. This is extortion, 
and punishable as such : but it is not roWiery, unless Z is put in fear of the mstant death 
of his child. 

391 When fi\-e or more persons conjointly commit or attempt to commit 

_ . a robbery, or where the whole number of persons conjointly com* 

mitting or attempting to commit a robbery, and persons present 
and aiding such commission or attempt, amount to five or more, every person so com¬ 
mitting, attempting or aiding, is said to commit “ dacoity ”. 

392. Whoever commits robbery shall be punished with rigorous imprison¬ 
ment for a term which may extend to ten years, and shall also 
Punishment for be liable to fine, and, if the robbery be committed on the higli- 

robbery way between sunset and sunrise, the imprisonment may be ex¬ 

tended to fourteen years. 

Attemot tn enm attempts to commit robbery shall be 

mit robbLy putushed with ngorous imprisonment for a term which may ex¬ 

tend to seven years, and shall also be liable to fine. 


394. If any person, in committing or in attempting to commit robbery, volun- 
tanly causes hurt, such person, and any other person jointly 
ine “teemed in committing or attempting to commit such robb^, 

mittmg robbed™' ^ punished with transportation for life, or with rigorous 

imprisonment for a term which may extend to ten years, and 
shall also be liable to fine 


Punishment for 
dacoity. 


395. Whoever conunits dacoity shall be punished with 
transportation for life, or with rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to fine. 


396. 

Dacoity 

murder. 


If any one of five or more persons, who are conjointly committing daco 
ity, commits murder in so committing dacoity, every one of those 
with persons shall be punished with death, or transportation for life, 
or rigorous imprisonment for a term which may extend to ten 
years, and shall also be liable to fine. 


397. If, at the time of committing robbery or dacoity, 
coitv n offender uses any deadly weapon, or causes grievous hurt to 

to rause death”or person, or attempts to cause death or grievous hurt to any 

grievous hurt. person, the impnsonment with which such offender shall be 

punished shall not be less than seven years. 


Attempt to com¬ 
mit _ robbery or 
dacoity when 
armed with deadly 
weapon. 


398. If, at tb® tbae of attempting to commit robbery or 
dacoity, the offender is armed with any deadly weapon, the im¬ 
prisonment with which such offender shall be punished shall not 
be less than seven years. 


_Maldng prepara¬ 
tion to commit 
dacoity. 


399. ^Vhoeve^ malres any preparation for 
dacoity, shall be punished with rigorous impnsonment for a 
which may extend to toi years, and shall also be liable • 


■ 'S 


i 


ecu 


LAW OF OaMES. 


400. Whoever, at any time after the passing of this Act, shall belong to a gang 

. of persons assoiated for the purpose of habitually committing 
Punishment for dacoity, shall be punished with transportation for life, or with 

belonging to gang rigorous imprisorunoit for a term which may extend to ten years, 

01 dacoits. ^ ^ 

401. Whoever, at any time after the passing of this Act, shall belong to any 

wandering or other gang of persons associated for the purpose of 
Punishment for habitually committing theft or robbery, and not being a gang of 

belonging to gang thugs of dacoits, shall be punished with rigorous imprisonment foi 

of thieves. a term which may extend to seven years, and shall also be liable 

to fine. I 


402. Whoever, at any time after the passing of this Act, shall be one of five 
Assembling for more persons assembled for the purpose of committing dacoity, 


purpose of com¬ 
mitting dacoity. 


shall be puni^ed with rigorous imprisonment for a term whiclt 
may extend to seven y^rs, and shall also be liable to fine. 


Of Criminal Mtsappropnalton of Property, 


Dishonest mis¬ 
appropriation of 
property. 


403. Whoever dishonestly misappropriates or converts to 
his own use any moveable property, shall be punished with im¬ 
prisonment of either description for a term which may extend to 
two years, or with fine, or with both. 


1LLUSTRAT10.NS. 

(a) A takes property belonging to Z out of 2's possession in good faith, believing, at 
the time when he takes it, that the property belongs to himself. A is not guilty of theft; but 
if A. after discovering his mistake, dishonestly appropriates the property to his own use, he is 
guilty of an offence under this section. 

(i) A, being on friendly terms with Z, goes into Z's library in Z’a absence, and takes 
away a book without Z’s express consent Here, if A was under the impression that he had 
Z’s implied consent to lake the book for the purpose of reading it, A has not committed theft. 
But, if A afterwards sells the book for his own benefit, he is guilty of an offence under this 
section 

(c) A and B being joint owners of a horse, A lakes the horse out of B’s possession, 
intending to use it. Here, as A has a right to use the horse, he does not dishonestly misappro¬ 
priate it. But, if A sells the horse and appropriates the whole proceeds to his own use, he 
IS guilty of an offence under this section 

‘ Explanation I.—A dishonest misappropnation for a time only is a misappropria¬ 

tion within the meaning of this section. 


ILLUSTRATION. 

A finds a Government promissory note belonging to Z, bearing a blank endorsement 
A, k-nowing that the note belongs to Z, pledges it with a banker as a security for a loan, in¬ 
tending at a future tune to restore it to Z. ■ A has committed an offence under this section 

Explanation 2 .—A person who finds property not in the possession of any other 
person, and takes such property for the purpose of protecting it for, or of restoring it 
to, the owner, does not take or misappropriate it dishonestly, and is not guilty of an 
offence ; but he is guilty oI the offence above ddined, if he appropriates it to his own 
use, when he knows or has the means of discovering the owner, or before he has used 
reasonable means to discover and give notice to the owmer and has kept the property 
a reasonable lime to enable the owner to claim it. 

What are reasonable means or what is a reasonable time in such a case, is a 
question of fact. ... 

It is not necessary that the finder should know who is the owner of the property, 
or that any particular person is the owner of it: it is sufficient if. at the time of appro¬ 
priating it. he does not believe it to be his own property, or in good faith believes 
that the rral owner cannot be found. 
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ILLUSTRATIONS 

(o) A finds a rupee on the high road, not knowing to whom the rupee belongs. A 
picks up the rupee. Here A has not committed the offence defined in this section. 

(fr) A finds a letter on the road, containing a bank note. From the direction and 
contents of the letter he learns to whom the note belongs. He appropriates the note. He is 
guilty of an offence under this section 

(c) A finds a cheque paj-able to bearer. He can form no conjecture as to the person 
who has lost the dieque. But the name of the person, who has drawn the cheque, appears 
A knows that this person can direct him to the person in whose favour the cheque was drawm. 
A appropriates the cheque without attempting to discoirer the owner. He is guilty of an offence 
under this section. 

(d) A sees Z drop his purse with money in it A picks up the purse with the inten¬ 
tion of restoring it to Z, but afterwards appropriates it to his own use A has committed an 
offence under this section. 

(<) A finds a purse with money, not knowing to whom it belongs; he afterwards dis- 
cos-ers that it belongs to Z, and appropriates it to his own use. A is guilty of an offence 
under this section. 

(/) A finds a \’aluable ring, not knowing to whom it belongs A sells it immediately 
without attempting to discover the owner. A is guilty of an offence under this section 

404, Whoever dishonestly misappropriates or converts to his own use property, 
knowing that such property was in the possession of a deceas^ 
person at the time of that person’s decease, and has not since been 
in the possession of any person legally entitled to such possession, 
shall be punished with imprisonment of either description for a 
term which may extend to three years, and shall also be liable to 
fine : and, if the offender at the time of such person’s decease was 

employed by him as a clerk or servant, the imprisonment may extend to seven years. 

ILLUSTRATION 

. Z dies m possession of furniture and money His servant A, before the money comes 
into the possession of any person entitled to such possession, dishonestly misappropriates it 
A has committed the offence defined in this section. 

Of Ctiminal Breach of Trust 

405. Whoever, being in any manner entrusted with property, or with any domJ- 

Cnminai h carh PfoP^^y, dlshontslly misappropriates or converts to his 

of tnist. use that property, or dishonestly uses or disposes of that pro¬ 

perty in violation of any direction of law prescribing the mode in 
which such trust is to be discharged, or of any legal contract, express or implied, which 
he has made touching the discharge of such trust, or wilfully suffers any other person 
so to do, commits “ cnminai breach of trust 

ILLUSTRATIONS 

(a) A, being executor to the will of a deceased person, dishonestly disobeys the law 
.. " ■ • " ' ■ , them to his own 

■ > furniture to A, 

warehouse-room 

■ ' : IS an express or 

■ M invested by A, 

IS to A to mvest 

rile same in Company’s paper A didionestly disobeys the directions and employs the money 
, in his own business A has committed cnminai of trust ^ f u v. r • v 

It will be 1 
and buys s 
2 should 
that loss, 

(O ■ 

or bound bv a contract, express or impueu. wmi me uo\eiuiiieiii, to pj) iiuo a ceiuui treasury 
all the public money which he holds A dishmesUy appropriates the money A has committed 
criminal breaA of trust. 

{/) A, a carrier, is entrusted by Z with property to be carried by land or by water 
A dishonestly misappropriates the prop^y. A has committed cnnunal breach of trust. 


DiAonest mis¬ 
appropriation of 
property pos'«ssed 
by decease person 
at the lime of his 
death 
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LAW OF CRIMES. 


Punishment for Whoever commits criminal breach of trust shall be 

criminal breach of punished with imprisonment of either description for a term 
trust. which may extend to three years, or with fine, or with both. 

407. Whoever, being entrusted with property as a carrier, wharfinger or ware- 

house-keeper, commits criminal breach of trust in respect of such 
Criminal breach property, shall be punished with imprisonment of either descrip- 
^jrust y earner, ^ which may extend to seven years, and shall also 

be liable to fine. 

408. Whoever, being a clerk or servant or employed as a clerk or servant, and 

being in my manner entrusted in such capacity with property, or 
Criminal breach any dominion over proi^rty, commits criminal breach of 

«rv^\. ^ ^ respect of that pf<qxMty, shall be punished with imprison¬ 

ment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

409. Whoevet, being in any manner entrusted with property, or with any domi- 

Criminal breach property in his capacity of a public servant or in the 

of trust by public way of his business as a banker, merchant, factor, broker, attorney 
ser.*ant, or by or agent, commits criminal breach of trust in respect of that pro- 
perty, shall be pumshed with transportation for life, or with im- 
^ ■ prisonment of either desenption for a term which may extend to 

ten years, and shall also be liable to fine. 


0/ the receiving of Stolen Property. 

410. Property, the possession whereof has been transferred by theft, or by 
_ , extortion, or by robbery, and property which has been crimi* 

btoien property jjgjjy misappropriated or in respect of which criminal breach of 
trust has been committed, is desipated as “stolen property", whether the transfer 
has been made, or the misappropriation or breach of trust has been committed, with¬ 
in or without British India. But, if such property subsequently comes into the p<»- 
session of a person legally entitled to the possession thereof, it then ceases to be stolen 
property. 

411. \Vhoever dishonestly receives or retains any stolen 

Dishonestly re- property, knowing or having reason to believe the same to be 

ceiving stolen pro- stolen property, shall be punished with imprisonment of either 

perty. description for a term which may extend to three years, or with 

fine, or with both 

412. Whoever dishonestly reedves or retains any stolen property, the posses- 

Dishonestly re- whereof he knows or has reason to believe to have been 

ceiving property transferred by the commission of dacoity, or dishonestly receives 
stolen in the com- from a person, whom he knoix’s or has reason to believu to belong 

minion of a da- or to have belonged to a gang of dacoits, property which he knows 

or has reason to believe to have been stolen, shall be punished with 
transportation for life, or with rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fina 

413. Whoever habitually receives or deals in property which he knows or has 

reason to believe to be stolen property, shall be punished with' 
_ Habitually deal- transportation for life, or with imprisonment of either description 
P”*" for a term which may extend to ten >’ears. and shall also be liable 
to fine. 


4l4. Whoever xoluntarily assists in concealing or disposing of or making away 
with property whidi he IcrH)\>'s or has reason to belie\’e to be stolen 
Assisting jn property, shall be punished with imprisonment of either dcscrip- 
of stolen jqj. g which may extend to three years, or with fine, or 

propert). „imboth. 
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Of Cheating 

415. \\'hoe\-er, by deceiving any person, fraudulently or dishonestly induces the 
person so deceived to deliver any property to any person, or to 
Chaiing. consent that any person shall retain any property, or intentionally 

induces the person so deceived to do or omit to do anything which 
he would not do or omit if lie were not so derived, and which act or omission causes 
or IS likely to cause damage or harm to that person in body, mind, reputation or pro- 
pertj', is said to “ cheat 

Eiplanction.—A dishonest concealment of facts is a deception within the mean¬ 
ing of this section. 


ILtUSTRATtONS 

(a) A. by falsely pretending to be in the Qvil Service, intentionally deceives Z, and 
thus dishonestly induces Z to let him have on credit goods for which he does not mean to pay 
A cheats. ' 

{b) A, by putting a counterfeit mark on an article, intentionally deceives Z into a 
belief that this article was made by a certain celebrated manufacturer, and thus dishonestly 
induces Z to buy and pay for the article. A dieats 

(c) A, byexhibiting to Z a false sample of an article, intentionally deceives Z into 
peLeimg that the article corresponds with the sample, and thereby di^onestly induces Z to 
bu> and pay for the article A cheats 

(<f) A. by tendering in pa>-ment for an article a bill on a house with which A keeps 
no money, and by which A exp^s that the bill will be dishonoured, intentionally deceives Z, 
and thereby dishonestly induces Z to deliver the article, intending not to pay for it. A (heats! 

. (e) A, by pledging as diamonds articles which he knows are not diamonds, intentionally 
decei\*es Z, and thereby dishonestly induces Z to lend money A cheats 

(/) A intentionally deceives Z into a belief that A means to repay any money that 
Z may lend to him and thereby dishonestly induces Z to lend him money, A not intendina 
to repay iL A cheats. 

(e) A intentionally deceives Z into a belief that A means to deliver to Z a certain 
Quantity of indigo plant which he does not intend to deliver, and thereby dishonestly induces 
Z to advance money upon the faith of such delivery A cheats, but if A, at the time of 
ob^ing the money, intends to deliver the mdigo plant, and afterwards breaks his contract 
and dees not deliver it, he does not cheat, but is liable only to a civil action for breach of 
contract 

(h) A intentionally deceives Z into a belief that A has performed A’s part of a con¬ 
tract made with Z, which he has not performed, and thereby dishonestly induces Z to pay 
money. A cheats 

(j) A sells and conveys an estate to B A, knowing that in consequence of such sale 
he has no right to the property, sells or mortgages the same to Z. without disclosing the fact 
of the previous sale and conveyance to B, and receives the purchase or mortgage money from 
Z. A cheats 

4l6. A person is said to "cheat by personation” if he cheats by pretending 
Qj .. . to be some other person, or by knowingly substituting one person 

sonation"^ oyper- another, or representing that he or any other person is a 

person other than he or such other person really is. 

Explanation —The offence is committed whether the individual personated is 
a real or imaginary person 


IIXUSTRATIONS. 


(а) A cheats by pretending to be a certain riiii banker of the same name. A cheats 
by personation. 

(б) A cheats by pretending to be B. a person who is deceased A cheats by per¬ 
sonation. 


Punishment for 
cheating 


Cheating with 
knowledge that 
wrongful loss may 
ensue to person 
whose interest 
offender is bound 
to protect. 


417. Whoever cheats shall be punished with imprison¬ 
ment of either description for a term which may extend to one 
year, or with fine, or with both 

418. Whoever cheats with the knowledge that he is 
likely to cause wrtmgful loss to a person whose interest in the* 
transaction to which the cheating relates, he was bound either 
by law, or by a legal contrart, to protect, shall be punished 
with imprisonment of dther description for a term which may 
extend to three years, or with fine, or with both. 
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LAW OF CRIMES. 


Punishment for ‘^06- Whoever commits criminal breach of trust shall be 

criminal breach of punished with imprisonment of either description for a term 
trust. which may extend to three years, or with fine, or with both. 

407. ^Vhoeve^, being entrusted with property as a carrier, wharfinger or ware¬ 

house-keeper, commits criminal breach of trust in respect of such 
Criminal breach property, shall be punished with imprisonment of either descrip- 
of trust y earner, ^ which may extend to seven years, and shall also 

be liable to fine. 

408. Whoever, being a clerk or serx'ant or employed as a clerk or serv'ant, and 

being in my manner entrusted in sucli capacity with property, or 
Criminal breach a^y dominion over property, commits criminal breach of 

^ respect of that property, shall be punished with imprison¬ 

ment of either description for a term which may extend to ses’cn 
years, and shall also be liable to fine. 

409. Whoevei. being in any nwnner entrusted with property, or with any domi- 

Criminal breach P™PCrty in his capacity of a public servant or in the 

of trust by public way of his business as a banker, merchant, factor, broker, attorney 
servant, or by or agent, commits aiminal breach of trust in respect of that pro¬ 
banker, merchant perty, shall be punished with transportation for life, or with im- 
■ prisonment of either description for a term which may extend to 

ten years, and shall also be liable to fine. 


Of the receiving of Stolen Property. 

4l0. Property, the possession whereof has been transferred by theft, or by 
extortion, or by robbery, and property which has bwn crimi- 
stolen property, misappropriated or in respect of which criminal breach of 

trust has been committed, is designated as “stolen property”, whether the transfer 
has been made, or the misappropriation or breach of trust has been committed, with¬ 
in or without British India. But, if such property subsequently comes into the pos¬ 
session of a person legally entitled to the possession thereof, it then ceases to be stolen 
property. 

411. Whoever dishonestly receives or retains any stolen 
Dishonestly re- properiy, knowing or having reason to believe the same to be 

ceiving stolen pro- stolen property, shall be punished with imprisonment of either 

perty. description for a term which may extend to three years, or with 

fine, or with both. 

412. Whoever dishonestly receives or retains any stolen property, the posses- 

Dishonestly re- whereof he knows or has reason to believe to have been 

ceiving property transferred by the rommission of dacoity, or dishonestly receives 

stolen in the com- from a person, whom he knows or has reason to believe to belong 

mission of a da- * * * * • i .i i 'mows 

. • with 

transportation for . rtend 

to ten years, and shall also be liable to fine. 

413, Whoever habitually recrives or deals in property which he knows or has 

reason to believe to be stolen property, shall be punished with 
Habitudly deal- transportation for life, or with imprisonment of either description 
oertv*” for a term which may extend to ten years, and shall also be liable 

^ to fine. 


4l4 Whoever voluntarily assists in cont^ling or disposing of or making away 
with property whidx he knows or has reason to believe to be stolen 
Assisting in con- property, shall be punished with imprisonment of either descrip- 
oroMrty ^ ® whidi may extend to three years, or with fine, or 

- with both. 
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0} Cheating 

415. ^NTioc^-er, by deceiving any person, fraudulently or dishonestly induces the 
pennon so deceived to deliver any property to any person, or to 
Oicatmg. consent that any person shall retain any property, or intentionally 

induces the person so deceived to do or omit to do anything which 
he would hot do or omit if he were not so deceived, and which act or omission causes 
or is likely to cause damage or harm to that person m body, mind, reputation or pro¬ 
perty, is said to “ cheat 

Explanation —A dishonest concealment of facts is a deception within the mean¬ 
ing of this section. 


U-tOSTRATIONS. 

(а) A, by fal««ly pretending to be in the Cnil Service, intentionally deceives Z, and 
thus dishonestly induas Z to let him have on credit goods for which he does not mean to pay. 
A cheats. 

(б) A, by putting a counterfeit mark on an article, intentionally deceives Z mto a 
belief that this article was made by a certain celebrated manufacturer, and thus dishonestly 
induces Z to buy and pay for the article. A cheats 

(e) A, by'exhibiting to Z a false sample of an article, intentionally deceives Z into 
belie%-ing that the artide corresponds with the sample, and thereby dishonestly induces Z to 
buy and pay for the article A dieats. 

Id) A. by tendenng in payment for an article a bill on a house with which A keeps 
no money, and by which A c.Tp^s that the bill will be dishonoured, intentionally deceives Z, 
and thereby dishonestly induces Z to deliver the article, intending not to pay for it. A dieata. 

(e) A, by . 

deceis-es Z, and tl 

(/) A inte 
Z may lend to hu 
to repay it A cheats. 

(|) A intentionally deceives Z into a belief that A means to deliver to Z a certain 
quantity of indigo plant «nich he does not intend to deliver, and thereby dishonestly induces 
Z to adt’ance money upon the faith of such delivery A cheats, but if A, at the time of 
obtaining the money, intends to deliver the indigo plant, and afterwards breaks his contract 
and dees not deliver it, he does not cheat, but is liable only to a civil action for breach of 
contract 

(A) A intentionally deceives Z into a belief that A has performed A’s part of a con¬ 
tract made with Z, which he has not performed, and thereby dishonestly induces 2 to pay 
money, A cheats 

(i) A sells and conveys an estate to B A, knowing that m consequence of such sale 
he has no nght to the property, sells or mortrages the same to Z, without disclosing the fact 
of the previous sale and convejance to B, and receives the purchase or mortgage money from 
Z. A cheats 

4l6. A person is said to “cheat by personation" if he cheats by pretending 
_ to be some other person, or by knowingly substituting one person 

sonat^n*”^ another, or representing that he or any other person is a 

person other than he or such other person really is. 

Explanation—The offence is committed whether the individual personated is 
a real or imaginary person. 

lU-USTRATIONS 


(а) A cheats by pretending to be a certain rich banker of the same name. A cheats 

by personation. „ . . j j . , . . 

(б) A cheats by pretending to be B, a person who is deceased A cheats by per¬ 
sonation 


Punishment for 
cheating. 


417 . Whoever cheats shall be punished with imprison¬ 
ment of either desenpUon for a term which may extend to one 
year, or with fine, or with both 


Cheating with 
knowledge that 
wrongful loss may 
ensue to person 
whose interest 
offender is bound 
to protect. 


418. Whoever cheats with the knowledge that he is 
likely to cause wrongful loss to a person whose interest in the 
transaction to which the cheating relates, he was bound either 
by law, or by a legal contract, to protect, shall be punished 
with imprisonmait of either description for a term which may 
extend to three years, or with fine, or with both. 
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Punishment for 419. Whoever dieals hy personation shall be punished 

chcaung by per- with imprisonment of either description for a term which may 
sonation extend to three years, or with fine, or with both. 


420 Whoever cheats and thereby dishrmestly induces the person deceived 
to deliver any property to any person, or to make, alter or des¬ 
troy the whole or any part of a valuable security, or anything 
which is signed or sealed, and which is capable of being con¬ 
verted into a valuable security, shall be punished with imprison¬ 
ment of either description for a term which may axtend to 
seven years, and shall also be liable to fine. 


Cheating and 
diMioneslly induc¬ 
ing delivery of pro¬ 
perty. 


Of Fraudulml Deeds and Dispositions of Propetty. 

421. Whoever dishonestly or fraudulently removes, conceals or delivers to 
any person, or transfers or causes to be transferred to any per¬ 
son, without adequate consideration, any property, intending 
thereby to prc\’cnt. or knowing it to be likely that he will 
thereby prevent, the distribution of tliat property according to 
law among his creditors or the creditors of any other person, 
shall be punished with imprisonment of cither description for a 
term which may extend to two years, or with fine, or with both. 

422. \Vhocver dishonestly or fraudulently prevents any 
debt or demand due to himself or to any ether person from 
being made available according to law for payment of his debts 
Of the debts of such other i^rson, shall be punished with im¬ 
prisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

423. Whoever dishonestly or fraudulently signs, executes or becomes a party 
to any deed or instrument which purports to transfer or sub¬ 
ject to any charge any property, or any interest therein, and 
which contains any false statement relating to the consideration 
for such transfer or cliargc. or relating to the person or persons 
for whose use or benefit it is really intended to operate, shall 
be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 
424 Whoever dishonestly or fraudulently conceals or removes any pro¬ 
perty of himself or any other person, or dishonestly or fraudu¬ 
lently assists in the concealment or removal thereof, or disho¬ 
nestly releases any demand or claim to which he is entitled, shall 
be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Of Mischief., 

425. Whoever, with intent to cause, or knowing that he is likely to cause, 

,. . wrongful loss or damage to the public or to any person, causes 

Miscniei destruction of any property, or any such change in any pro¬ 

perty or in the situation thereof as destroys or diminishes its value or utility, or 
affeds it injuriously, commits ** misdiief ”, 

Explanation 1. —It is not essential to the offence of mischief that the offender 
should intend to cause loss or damage to the owner of the property injured or des- 
• Iroyed. It is sufficient if he intends to cause, or knows that he is likely to cause, 
wrongful loss or damage to any person by injuring any property, whether it belongs 
to that person or not. 

Explanation 2. —Mischief may be committed by an act affecting property 
belonging to the person who commite the act, or to that person and others jointly. 


Dishonest or 
fraudulent removal 
or concealment of 
property. 


Dishonest or 
fraudulent execu¬ 
tion of deed of 
transfer containing 
false statement of 
consideration 


Di'honcsl or fra¬ 
udulent removal 
or concealment of 
property to prevent 
distribution among 
creditors 


Dishonestly or 
fraudulently pre¬ 
venting debt being 
a\*ailab1e for credi¬ 
tors. 
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/ . . wluntarily bums a \-alu3bIe security bekmRing to Z intending to cause wrong¬ 

ful loss to Z. A has committed mischief 

.(*) A introduces water into an ice-house belonging to Z and thus causes the ice to 
melt, intending wrongful loss to Z A has committed mischief 

(_c) A \-oluntanly throws into a ri\*er a nng belonging to Z, with the intention of there 
oy causing wrongful loss to Z A has committed mischief 

Id) A. knowing that his effects arc about to be taken in execution in order to satis¬ 
fy a debt due from him to Z dcstroj-s those effects, with the intention of thereby preventing 
Z Ir^ obtaining satisfaction of the debt, and of thus causing damage to Z. A has committed 
mischief 

_(c) A ha\nng insured a ship, voluntanly causes the same to be cast away, with the 
intention of caus.ng damage to the undcnvnlers A has committed misdiief. 

(/) A causes a ship to be cast away, intending thereby to cause damage to Z who 
has lent moncj’ on bottomrj' on this «hip A has committed mischief 

(g) A. ha\nng joint property with Z m a horse, shoots the horse, intending thereby 
to cause wrongful loss to Z A has committed mischief 

A causes cattle to enter upon a field belonging to Z, intending to cause and 
knowing that he is likely to cause damage to Z's crop A has committed mischief. 


Punishment for 
mischief 


426 Whoexer commits mischief shall be punished with 
imprisonment of either description for a term which may extend 
to three months, or with fine, or with both. 


Misdiief causing Whocs'cr commits mischief and thereby causes loss 

damage to the or damage to the amount of fifty rupees or upwards, shall be 
of fifty punished with imprisonment of either description for a term 

^hich may e.Ttend to two years, or with fine, or wifh both. 

428 Whoever commits mischief by killing, poisoning, 
maiming or rendering useless any animal or animals of the value 
of ten rupees or upwards, shall be punished with imprisonment 
of either desenption for a term whidi may extend to two years, 
or with fine, or with both. 

429 Whoever commits mischief by killing, ooisoning. 

Mischief by maiming or rendering useless, any elephant, camel, horse, mule, 

killing or maiming buffalo, bull, cow or ox, whatever may be the value thereof, 

Slue **or animal of the value of fifty rupees or upwards, 

animalof die value ^ punished with Imprisonment of either description for 

of fifty rupees a tenn which may extend to five years, or with fine, or with 

both. 

430. Whoever commits mischief by doing any act which causes, or which he 

knows to be likely to cause, a diminution of the supply of water 
. Mischief by in- for agricultural purposes, or for food or drink for human beings 

jury to works of or for animals which are property, or for cleanliness or for carry- 

wrongfCllv °divprt^ manufacture, shall be punished with imprisonment 

ing water of either description for a term which may extend to five years, 

or with fine, or with both. 

431. Whoever commits mischief by doing any act which renders or which 

he knows to be likely to render any public road, bridge, naviga- 
. Mischief by in- ble river or navigable channel, natural or artificial, impassable or 
road bn'di'e Safe for travelling or conveying property, shall be punish- 

or diannel ’ cd With imprisonment of either description for a term which 

may extend to five years, or with fine, or with both. 

, 432. Whoever commits mischief by doing any act 

cauine‘^inundation ^ “““ ^ 

or obstruction to dation or an obstruction to any public drainage attended with 
public drainage at- injury or damage, shall be punished with imprisonment of either 
tended with da- description for a term whidi may extend to five years, or with 
. fine, or with both. 


.Mischief by 
killing or maiming 
animal of the x'alue 
of ten rupees. 


r 
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433. ^Vhoe\’e^ commits mischief by destroying or mov- 
Mischief by des- ing any light-house or other light used as a sea-mark, or any 

troymg, moving or sea-mark or buoy or other thing placed as a guide for naviga- 

fu?a bght-housror which renders any such light-house, sea- 

sea-mark mark, huoy or other such thing as aforesaid less useful as a 

guide for navigators, shall be punished with imprisonment of 
either description for a term which may extend to seven years, or with fine, or with 
both. ' ■ 


Mischief by des- 
troylng or movmc, 
etc, a land-mark 
fixed by public 
authority 


434. Whoever commits mischief by destroying or mov¬ 
ing any land-mark fixed by the authority of a public servant, 
or by any act which renders such land-mark less useful ns such, 
shall be punished with imprisonment of cither description for 
a term which may extend to one year, or with fine, or with 
both. 


Mischief by fire 
or explosive sub¬ 
stance with intent 
to cause damage 
to amount of one 
hundred or (in 
case of agricultural 
produce) ten ru¬ 
pees 


435. Whoever commits mi«chicf by fire or any exnlosive 
substance, intending to cause, or knowing it to be likely that 
he will thereby cause, damage to any property to the amount 
of one hundr^ rupees or upwards or (where the property is 
agricultural produce) ten rupees or upwards, shall be punished 
with imprisonment of either description for a term which may 
extend to seven years and shall also be liable to fine. 


436 Whoever commits mischief by fire or any explosive substance, intend¬ 
ing to cause, or knowing It to be likelv that he will thereby 
cause, the destruction of any building which Is ordinarily used 
as a place of worship or as a human dwelling or as a place for 
the custody of property, shall be punished with transportation 
for life, or with imprisonment of either description for a term 
which may csrtend to ten years, and shall also be liable to fine. 


Mischief by fire 
or explosive sub¬ 
stance with intent 
to destroy house, 
etc 


Misdiief with 
intent to destroy 
or make unsafe a 
decked vessel or 
one of twenty tons 
burden 


437. Whoever commits mischief to any decked vessel or 
any vessel of a burden of twenty tons or upwards, intending 
to destroy or render unsafe, or knowing it to be likely that he 
will thereby destroy or render unsafe, that vessel, shall be puni¬ 
shed with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 


Punishment for 
the mischief des¬ 
cribed in section 
437 committed by 
fire or explosive 
substance 


Punishment for 
intentionally rtm- 
ning vessel agro¬ 
und or ashore with 
intent to commit 
theft, etc 


Mischief com¬ 
mitted after pre¬ 
paration made for 
causing death or 
hurt. 


438 Whoever comnuts, or attempt to commit, bv fire 
or any explosive substance, such mischief as is described in the 
last preceding section, shall be punished with transportation for 
life, or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine 

439 Whoever intentionally runs any vessel aground or 
ashore, intending to commit theft of any property container! 
therein or to dishonestly rrusappropriate any such property, or 
with intent that such theft or misappropriation of property may 
be committed, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall 
also be liable tot fine 

440 Whoever commits mischief, having made prepara¬ 
tion for causing to any person death, or hurt, or wrongful res¬ 
traint, or fear of death, or of hurt, or of wrongful restraint, 
shall be punished with imprisonment of either description for 
a term which may extend to five years, and shall also be liable 
to fine. 
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Of Criminal Trespass. 

441. Whoever enters into or upon property in the pos- 
Criminal trcs- session of another with intent to commit an offence or to inti- 

paw. midatc, insult or annoy any person in possession of such pro¬ 

perty. 

or, having lawfully entered into or upon such property, unlawfully remains 
there with intent thereby to intimidate, insult or annoy any such person, or with 
intent to commit an offence, 

is said to commit “criminal trespass”. 


442. '^Miocvcr commits criminal trespass by entering into or remaining in 
any building, tent or \*essel used as a human dwelling, or any 


Hou«e-trespass. 


building us^ as a place for w'orehip, or as a place for the cus¬ 


tody of property, is said to commit “house-trespass”. 

Explanation .—The introduction of any part of the criminal trespasser’s body 
k entering sufficient to constitute house-trespass. 

443 Whoc\er commits house-trespass having taken precautions to con¬ 
ceal such house-trespass from some person who has a right to 
exclude or eject the trespasser from the building, tent or vessel 
which IS the subject of the trespass, is said to commit "lurking 


X-urking house- 
trespass. 


hewse-trespass ”, 


Lurking house- 
trespass by night 


444. ^Vhoever commits lurking house-trespass after sun¬ 
set and before sunrise, is said to commit " lurking house-trespass 
by night”. 

445. A person is said to commit “horse-breaking” who commits house- 
. trespass if he effects his entrance into the house or any part of 
riouse-breakmg. hereinafter described ; or if, being In 

the house or any part of it for the purpose of committing an offence, or, having com- 
nutted an offence therein, he quits the house or any part of it in any such six ways, 
that is to say;— 

First^ll he enters or quits through a pasa^ made by himself, or by any 
abettor of the house-trespass, in order to the committing of the hou^-trespass. 

Secondly. _If he enters or quits through any passage not intended by any 

person, other than himself or an abettor of the offence, for human entrance; or 
through any passage to which he has obtained access by scaling or climbing over any 

wall or building. . v u i. u.* 

Thirdly.—U he enters or quits through any passage wluch he or any abet¬ 
tor of the house-trespass has opened, in order to the commtting of the house- 
trespass by any means by which that passage was not intended by the occupier of 

the house to be opened. . , , • .x _ 

Fourtkly.-U he enters or quits by opening ^y lock m order to the commit¬ 
ting of the hiise-trespass, or in order to the quitting of the house after a house- 

Irespass. effects his entrance or departure by using criminal force or 

committing an assault, or by threatening any person with assai^ 

Siitftfv—If he enters or quits by any passage which he knows to have been 
fastened against such entrance or departure, and to have been unfastened by him¬ 
self or by an abettor of the house-trespa». ■ j v j w,. 

Exblanation—Any out-house or buildmg occupied with a house, and between 
which and such house there is an immediate internal communication, is part of the 
house within the meaning of this section 

IlXUSTIUTIONS. 

... -1 - --- I— a hole through the wall of Z's house, and 

I ' ' , louse-breaking. 

* . >■ t . into a ship at a port-hole between ded^ 
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(c) A commits house-trespass by entering Z's house through a window. This is house- 

brea ^ » -<— house through the door, ha\nng opened 

a door which , .. . 

(e) A s house through the poor, having lifted 

a latch by putt • i ’ ' ’ 

(/) A y ' 

by entering Z's H 

(gi Z is standing in his doorway A forces a com¬ 

mits hou«e-trespass by entering the house This is house-breaking. 

(ft) Z, the door-keeper of Y, is standing in Y's doorway. A commits house-tres^ss 
by entering the house, ha\ mg deterred Z from opposing him by threatening to beat him This 
is house-breaking. 

House - breaking '^46 'Wheever commits house-breaking after sunset and 

by night. before sunrise, is said to commit “house-breaking by night". 

447 Whoewr commits criminal trespass shall be puni- 
Funishment for shed with imprisonment of either description for a term whicli 

criminal trespass. may extend to three months, or with fine which may extend 

to five hundred rupees, or with both. 

448. Whoever commits house-trespass shaJJ be punished with imprisonment 
of either description for a term which may extend to one year, 
punishrnent for ^ which may extend to one thousand mpees, or witn 

house-trespass. . . ^ ^ 


449- Whoever commits house-trespass in order to the 
House-trespass in committing of any offence punishable with death, shall be puni- 
°nence^*^r)uiushabie transportation for life, or with rigorous imprisonment 

with death for a term not atceeding ten years, and shall also be liable to 

fine. 


House - trespass 
in order to com¬ 
mit offence punish¬ 
able with transpor¬ 
tation for life 


450 Whoever commits house-trespass in order to the 
committing of any offence punishable with transportation for 
life, shall be punished with imprisonment of either description, 
for a term not exceeding ten years, and shall also be liable to ’ 
fine 


451 Whoever commits house-trespass in order to the committing of any 

House - trespass offence punishable with imprisonment, shall be punished with 

in order to com- imprisonment of either description for a term which may ex* 

mit offence tend to two years, and shall also be liable to fine; and if the 

^nment* offence intended to be committed is theft, the term of the im¬ 

prisonment may be extended to seven years 

452 Whoever commits house-trespass, having made preparation for cus- 


House - trespass 
after preparation 
for hurt, assault 
or wrongful re¬ 
straint, 
fine. 


ing hurt to any person, or for assaulting any person, or for 
wrongfully restraining any person, or for putting any person in 
fear of hurt, or of assault, or of wrongful restraint, shall be 
punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to 


Puni^ment for 
lurking house-tres¬ 
pass or house¬ 
breaking. 


453 Whoever commits lurking house-trespass or house¬ 
breaking, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to two years, and shall also be 
liable to fine. 


Lurking house- 
trespass or house¬ 
breaking in order 
to commit offence 
punishable with 
iinpnsoninent. ‘ 


454 Whoever commits lurking house-trespass or house¬ 
breaking, in order to the committing of any offence punishable 
with imprisonment, shall be punished with imprisonment of 
either description for a term which may extend to three years, 
and shall also be liable to fine; and, if the offence intended to 
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be committed is theft, the tenn of the imprisonment may be extended to ten 
jtars. 


Lurking hou«c- 
cr hou'^ 
breaking after pre¬ 
paration for hurt, 
assault orwTongful 
restraint. 


Punishment for 
lurkmg house-tres¬ 
pass or house- 
breaking by night. 


455. WTioewr commits lurking house-trespass or house¬ 
breaking, having made preparation for causing hurt to any per¬ 
son. or for assaulting any person, or for wrongfully restraining 
any person, or for putting any person in fear of hurt or of 
assault or of wTongful restraint, shall be punished with impri¬ 
sonment of either description for a term which may e.xtend to 
ten years, and shall also be liable to fine 

456 Whoever commits lurking house-trespass iy night, 
or house-breaking by night, shall be punished with imprisonment 
of either description for a term which may extend to three years, 
and shall also be liable to fine 


Ltuking housc- 
or house¬ 
breaking by night 
in order to com- 
tnil offence puni¬ 
shable with tmpn- 
sorunent. 


Lurking house- 
trespass or house¬ 
breaking by night 
after preparation 
for hurt, assault or 
wrongful restraint. 


457 Whoescr commits lurking house-trespass by night, 
or house-breaking by night, in order to the committing of any 
offence punishable with imprisonment, shall be punished with im¬ 
prisonment of either description for a term which may extend 
to fnc jears, and shall also be liable to fine, and, if the offence 
intended to be committed is theft, the term of the imprisonment 
may be extended to fourteen years. 

458 Whoever commits lurking house-trespass by night, 
or house-breaking by night, having made preparation for caus¬ 
ing hurt to any person, or for assaulting any person, or lor 
wrongfully restraining any person, or for putting any person In 
fear of hurt, or of assault, or of wrongful restraint, shall ae 
punished Tvith imprisonment of either description tor a term 
which may extend to fourteen years, and shall also be liable to 
fine. 


Cfio'ous hurt 
caused whilst com¬ 
mitting lurking 
house-trespass or 
house-brewing. 


459 \Vhoevcr, whilst committing lurking house-trespass 
or house-breaking, causes grievous hurt to any person or attempts 
to cause death or grievous hurt to any person, shall be punished 
with transportation for life, or imprisonment of either descrip¬ 
tion for a term which may extend to ten years, and shall also 
be liable to fine. 


. All persons 
jointly concerned 
in lurking house- 
trespass or house- 
breWing by night 
punishable where 
death or grievous 
hurl caused by 
one of them 


Dishones t I y 
breaking open 
receptacle contain¬ 
ing property. 


460 If. at the time of the committing of lurking house- 
trespass by night or house breaking by night, any person guilty 
of such offence shall voluntarily cause or attempt to cause deatn 
or grievous hurt to any person, every person jointly concerned in 
committing such lurking house-trespass by night or house¬ 
breaking by night, shall be punished with transportation for 
life, or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

461. Whoever dishonestly or with intent to commit 
mischief breaks open or unfastens any closed receptacle which 
contains or which he believes to contain property, shall be puni¬ 
shed with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


462 Whoever being entrusted with any closed receptacle which contains or 
which he believes to contain property, without having authority 
Punishment for --en the same dishonestly, or with intent to commit mis- 
coSmS by"™™ cbiefltreaks open or unlastem that t^tacle, shall be pimi- 
®on entrusted with shed with imprisonment of either description for a term w 
custody. j^ay extend to three years, or with fine, or with both. 
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LAW OF CR1^^ES. 


CHAPTER XVIII. 


Of Offences relating to Documents and to Trade or Property Marks. 


463. Whoever makes any false document or part of a document, with in- 
tent to cause damage or injury, to the public or to any person, 
Porgery. support any dalm or title, or to cause any person to part 

with property, or to enter into any express or implied contract, or with intent to 
commit fraud or that fraud may be committed, commits forgery. 


Making a false 
document. 


464. A person is said to make a false document— 


Pirsf.—Who dishonestly or fraudulently makes, signs, seals or executes a 
document or part of a document, or makes any mark denoting the execution of a 
document, with the intention of causing it to be believed that such document 
or part of a document was made, signed, sealed or executed by or by the 
authority of a person by whom or by whose authority he knows that it was not 
made, signed, sealed or executed, or at a time at which he knows that it was not 
made, signed, sealed or executed; or 

Secondly. —Who, without lawful authority, dishonestly or fraudulently, by 
cancellation or otherwise, alters a document in any material part thereof, after it 
has been made or executed either by himself or by any other person, whether such 
person be living or dead at the time of such alteration ; or 

Thirdly.—"Who dishonestly or fraudulently causes any person to sign, seal, 
execute or alter a document, knowing that such person by reason of unsoundness of 
mind or intoxication cannot, or that by reason of deception practis^ upon him, he 
does not know the contents of the document or the nature of the alteration. 


laUSTRATlONS. 

(a) A has a Utter of credit upon B for Rs 10,000 written by Z. A, in order to defraud 
B, adda a c^her to the 10,000 and makes the sum 1.00,000 intending that it n&y be 
believed by B that Z so wrote the letter A has committed forgery. 

(b) A, without Z's authority, affixes Z’s seal to a document purporting to be a 
conveyance of an estate from Z to A, with the intention of selling the estate to B and 
thereby of obtaining from B the purchase-money. A has committea forgery. 

(c) A picks up a cheque on a banker signed by B. payable to bearer, but with¬ 
out any sum having been inserted in the dieque. A fraudulently fills up the cheque by 
inserting the sum of ten thousand rupees A commits forgery. 

(d) A leaves with B, his agent, a cheque on a banker, signed by A, without insert- 

jjjg .i., .. _ ..—R jjjl up cheque by inserting a sum not exceed¬ 
ing of making certain payments. B fraudulently fills 

up twenty thousand rupees. B commits forgery. 

on himself m the name of B without B's autho¬ 
rity, line bill with a banker and intending to take up 

the ’ fraws the bill with intent to deceive the banker 

by 1 the secunty of B, and thereby to discount the 

bifl. 

Ul wiu toiiiaiiis uicse wutJs—“I direct that all my remaining property be 
equally divided between A, B and C". A dishone^ly scratches out B’s name, intending 
that It may be believed that the whole was left to himself and C A has committed for- 

(g) A endorses a Government promissory note and makes it payable to Z or ms 
order by writing on the bill the woi& ” I^y to Z or his order ” and signing the endorse¬ 
ment. B di^onestly erases the word “ Pay to Z or his order", and thereby converts the 
special endorsement into a blank endorsement. B commits forgery. ^ ^ , 

(ft)* A sells and conveys an estate to Z. A aftemards, in order to defraud Z of 
his estate, executes a conveyance of the same estate to B, dated six months earlier than 
the date of the conveyance to Z. intending it to be believed that he had conveyed the estate 
to B before he conveyed it to Z. A has committed forgery. . ~ , 

(0 Z dictates his will to A. A intentionally writes down a d^erent legatee from 
the legatee named by Z, and by representu* to Z that he has prepared the will according 
to his instructions, induces Z to sign .the will A has committed fOTgery 

(i) A writes a letter and signs it with B's name without B s authority, certifying 
that A is a man of good character and m tlistre^d circumstances from unforeseen mis¬ 
fortune, intending by means of sudi letter to obtam alms from Z and other persons. Here, 
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y A m ade a fal«c document in order to induce Z to part with property, A has committed 

loiXO}'. 

(i) A wiiliout B’s authority wntes a letter and signs it in B’s name certifying 
to A s character, intending llicrcby to obtain employment under Z. A has committed for¬ 
ger}', masmuch as he intended to deceix-e Z by the forged certificate, and thereby to induce 
L to enter into an express or implied contract for service 

Explaiotion 1. —A man's signature of his own name may amount to forgery. 

ILLUSTRATIONS 

(а) A signs his own name to a bill of exchange, intending that it may be believed 

that the bill was drawn by another person of the same name. A has committed forgery 

(б) A writes the word ‘accepted” on a piece of paper and signs it with Z’s name, 

m order that B may aftcnxards wnte on the paper a bill of exchange drawn by B upon 

Z, and negotiate the bill as though it had been accepted by Z. A is guilty of forgery ; 

and if B, knowing the fact, draws the bill upon the paper pursuant to A's intention, B 
IS also guilty of forger}' 

(c) A picks up a bill of exchange pav-able to the order of a different person of the 
sune name. A endorses the bill in his own name, intending to cause it to be beLeved 
that it was endorsed by the person to whose order it was payable : here A has committed 
forgery. 

(rf) A purchases an estate sold under execution of a decree against B, B, after 
the sdrure of trie estate, in collusion with Z, executes a lease of the estate to Z at a nomi¬ 
nal rent and for a long penod, and dates the lease six months pnor to the seizure, with 
intent to defraud A, and to cau«c it to be beliex'ed that the lease was granted before the 
senire. B, though he executes the lease in his own name, commits forgery by antedating 

(t) A, a trader, in antiapalion of insoK'ency, lodges effects with B for A’s bene¬ 
fit. and with intent to defraud his creditors, and m order to give a colour to the trans¬ 
action. writes a promissor}’ note binding himself to pay to B a sum for value received, and 
antedates the note, intending that it may be believM to have been made before A was 
on the pomt of msolvenc}*. A has committed forgery under the first head" of the defhiitlon. 
Explattalion 2 .—The making of a false document in the name of a fictitious 
intending it to be believed that the document was made by a real person, 
or in the name of a deceased person, intending it to be believed that the document 
was made by the person m his lifetime, may amount to forgery. 

ILLUSTRATION. 

A draws a bill of exchange upon a fictitious person, and fraudulently accepts the 
bill in the name of such finuious person with intent to negotiate it A commits forgery. 

465 Whoever commits forgery shall be punished with 
Jjj^^ishment for imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

466 Whoever forges a document, purporting to be a record or proceeding 

of or in a Court of Justice, or a register of birth, baptism, mar- 
Forgery of re- riage or burial, or a register kept by a public servant as such, 

cord of Court or or a certificate or document purporting to be made by a public 

of public register, servant in his official capacity, or an authority to institute or 

, defend a suit, or to take any proceedings therein, or to confess 

judgmait or a power of attorney, shall be punished with imprisonment of either 
description for a term which may extend to sex-en years, and shall also be liable to 
fine. 

467 Whoever forges a document which purports to be a valuable secunty 

or a will, or an authority to adopt a son, or which purports 
Forgery of valu- to give authority to any person to make or transfer any valuable 
Mle security, will, security, or to receive the principal, interest, or dividends there- 
on, or to receive or ddh'er any money, moveable property, or 
valuable security or any document purporting to be an acquittance or receipt acknow¬ 
ledging a paymOTt of money, or an acquittance or reedpt for the delivery of any 
moveable property or valuable secunty, shall be punished with transportatim for 
I'fe. or with imprisonment of either description for a term which may c-xtend to ten 
years, and shall also be liable to fine. 
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CHAPTER XVIII. 


Of Offences relating to Documents and to Trade or Property Marks. 


463. Whoever makes any false document or part of a document, with in- 
tent to cause damage or injury, to the public or to any person, 
rorgery. support any claim or title, or to cause any person to part 

with property, or to enter into any express or implied contract, or with intent to 
commit fraud or that fraud may be committed, commits forgery. 


Making 

document. 


a false 


464. A person is said to make a false document— 


First .—Who dishonestly or fraudulently makes, signs, seals or executes a 
document or part of a document, or makes any mark denoting the execution of a 
document, with the intention of causing it to be bclie%’cd that such document 
or part of a document was made, signed, sealed or executed by or by the 
authority of a person by whom or by whose authority he knows that it was not 
made, signed, sealed or executed, or at a time at which he knows that it was not 
made, signed, sealed or executed; or 

Secondly —Who. without lawful authority, dishonestly or fraudulently, by 
cancellation or otherwise, alters a document m any material part thereof, after it 
has been made or executed either by himself or by any other person, whether such 
person be living or dead at the time of such alteration : or 

Thirdly—Who dishonestly or fraudulently causes any person to sign, seat, 
execute or alter a document, knowing that such person by reason of unsoundness of 
mind or intoxication cannot, or that by reason of deception practis^ upon him, he 
does not know the contents of the document or the nature of the alteration. 


ILLUSTRATIONS. 

(<i) A has a letter of credit upon B for Rs 10.000 wiitien by Z. A, in order to defraud 

B, adds a cipher to the 10,000 and makes the sum 1,00.000 intending that it rrihy be 

believed by B that Z so wrote the letter A has committed forgery. 

(6) A, without Z's authority, affixes Z’s seal to a document purporting to be a 
conveyance of an estate from Z to A. with the intention of selling the estate to B and 
thereby of obtaining from B the purchase-money. A has committed forgery. 

(e) A picks up a cheque on a banker signed by B, payable to bearer, but with¬ 
out any sum having been inserted in the cheque. A fraudulently fills up the cheque by 
inserting the sum of ten thousand rupees. A commits forgery. 

(d) A leaves with B, his agent, a cheque on a banker, signed by A, without insert¬ 
ing the sum payable and authorizes B to fill up the cheque by inserting a sum not exceed¬ 
ing ten thousand rupees for the purpose of making certain payments. B fraudulently fills 

up the cheque by inserting the sum of twenty thousand rupees. B commits forgery. 

(c) A draws a bill of exchange on himself in the name of B without B’s autho¬ 
rity, intending to discount it as a genuine bill rrith a banker and intending to take up 
the bill on its maturity. Here, as A draws the bill with intent to deceive the banker 
by leading him to suppose that he had the security of B, and thereby to discount the 
bill, A is guilty of forgery. 

(/) Z’s will contains these words—^”1 direct that all my remaining property be 
equally divided between A, B and C". A dishonestly scratches out B’s name, intending 
that It may be believed that the whole was left to himself and C. A has committed for- 
gery- 

(g) A endorses a Government promissory note and makes it payable to Z or his 
order by writing on the bill the words “ Pay to Z or his order" and agning the endorse¬ 
ment. B dishonestly erases the word “ Pay to Z or his order", and thereby converts the 
special endorsement into a bliik endorsement B commits forgery , , . 

(ft)- A sells and conveys an estate to Z A afterwards, in order to defraud Z of 
his estate, executes a conveyance of the same estate to B, dated six months earlier than 
the date of the conveyance to Z, intending it to be believed that he had conveyed the estate 
to B before he conveyed it to Z A has oumratted forgery. 

(i) Z dirtates his will to A. A intaitionally writes down a different legatee from 
the legatee named by Z, and by representing to Z that he has prepared the will according 
to his instructions, induces Z to sign .the will A has comrmtted fOTgery. 

(i) A wntes a letter and signs it with Bs name without B s authority, certifying 
that A is a man of good character and in distressed circumstances from unforeseen rms- 
fortune, intending by means of su^ letter to obtem almS from Z and other persons Here, 
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as A made a false document m order to induce Z to part with property, A has committed 
lorgerj*. 

(i) A without B’s authonty writes a letter and signs it in B’s name certifying 
to A s character, intending thereby to obtain employment under Z. A has committed for- 
inasmuch as he intended to dectise Z by the forged certificate, and thereby to induce 
L to enter into an caress or implied contract for semce. 

ExplmaUon i.—A man's signature of hts own name may amount to forgery. 

IU.USTR.W10NS. 

(fl) A signs his own name to a bill of exchange, intending that it may be believed 
that the bill was drawn by another person of the same name A has committed forgery. 

(fe) A wntes the word ■■accepted” on a piece of paper and signs it with Z’s name, 
m order that B may aftenvards wnte on the paper a bill of exchange drawn by B upon 
Z, and negotiate the bill as though it had been ac«pted by Z. A is guilty of forgery ; 
and if B, knowing the fact, draws the bill upon the paper pursuant to A’s intention, B 
IS also guilty of forgery. 

(c) A picks up a bill of exchange pa^nble to the order of a different person of the 
same name. A endorses the bill in his own name, intending to cause it to be believed 
that it was endorsed by the person to whose order it was payable : here A has committed 
foiger>% 

(d) A purchases an estate sold under executicm of a decree against B. B, after 
the seizure of the estate, in collusion with Z, executes a lease of the estate to Z at a nomi¬ 
nal rent and for a long pen^, and dates the lease six months pnor to the seizure, with 
mtent to defraud A, and to cause it to be belies'ed that the lease was granted before ^e 
sarure. B, though he executes the lease in his own name, commits forgery by antedating 

(<) A, a trader, in antiapation of insolvency, lodges effects with B for A’s bene¬ 
fit,.and with intent to defraud his creditors, and in order to give a colour to the trans¬ 
action, writes a prorai»3r>' note binding himself to pay to B a sum for x-alue received, and 
aatedatca the note, intending that it may be believed to have been made before A was 
on the p^t of insolvencj'. A has committed forgery under the first head" of the definition 

Explanation 2.—The making of a false document in the name of a fictitious 
PCT^, intending it to be believed that the document was made by a real person, 
or in the name of a deceased person, intending it to be believed, that the document 
was made by the person in his lifetime may amount to forgery. 

ILLUSTRATION 

A draws a bill of exchange upon a fictitious person, and fraudulently accepts the 
bill in the name of sudi fiaitious person with mtent to negotiate it. A commits forgery. 

„ 465. Whoever commits forgery shall be punished with 

f for imprisonment of either description for a term which may extend 

^ to two years, or with fine, or with both. 

466. Whoever forges a document, purporting to be a record or proceeding 

of or in a Court of Justice, or a register of birth, baptism, mar- 
Forgery of re- riage or burial, or a register kept by a public servant as such, 

cord of Court or or a certificate or document purporting to be made by a public 

of public register, servant in his official capaaty, or an authority to institute or 

■ defend a suit, or to take any proceedings therein, or to confess 

judgment, or a power of attorney, shall be punished with imprisonment of either 
description for a term which may «ctend to seven years, and shall also be liable to 
fine 

467. Whoever forges a document which purports to be a valuable secunty 

or a will, or an authority to adopt a son, or which purports 
Forgery of valu- to give authority to any person to make or transfer any valuable 
^le security, will, security, or to receive the principal, interest, or dividends there¬ 
on, or to receive or ddiver any money, moveable property, or 
valuable security, or any document purporting to be an acquittance or receipt acknow¬ 
ledging a payment of money, or an acquittance or receipt for the delivery of any 
moveable property or valuable^ security, shall be punished with transportation for 
life, or with imprisonment of either description for a term which may extend to * 
years, and shall also be liable to fine. 
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■468. Whoever commits forgery, intending that the document forged shall 
. be used for the purpose of cheating, shall be punished with im- 

Tvw prisonment of either description for a term which may extend 

to seven years, and shall also be liable to fine. 

469- Whoever commits forgery, intending that the document forged shall 
harm the reputation of any party, or knowing that it is likely 
.Forgery for pur- to be used for that purpose, shall be punished with imprison- 

fcMtation ment of either description for a term which may extend to 

three years, and shall also be liable to fine. 

Forged docu- ^70. A false document made wholly or in part by forgery 
ment. • is designated " a forged document ”. 

471. Whoever fraudulently or dishonestly uses as genuine any document 

which he knows or has reason to believe to be a forged docu- 
a forgldd^menL rnent, shall be punished in the same manner as if he had for* 

ged such document. 

472. Whoever makes or counterfeits any seal, plate or other instrument for 

making an impression, intending that the same shall be used 
Making or pos- for the purpose of committing any forgery which would be puni- 

sessing counterfeit shable under section 467 of this Code, or, with such intent, has 

seal^p etc., with in- in his possession any such seal, plate or other instrument, know- 

forgery*°pun 1 sh^je ^ counterfeit, shall be punishable with trans- 

under^section 467. portatlon for life, or with imprisonment of either description 
for a term which may extend to seven years, and shall also be 

liable to fine. 

473. Whoever makes or counterfeits any seal, plate or other instrument for 

making an impression, intending that the same shall be used 
• Making or pos- for the purpose of committing any forgery which would be 
sessing counterfeit punishable under any section of this chapter other than section 
Mai, etc, in- 457 ^ or, with such intent, has in his possession any such seal, 
fwgery^'puni^aWe *n 5 trumenl. knotving the same to be counterfeit, 

otherwise. shall be punished with imprisonment of either description for 

a term which may extend to seven years, and shall also be lia¬ 
ble to fine. 

474- Whoever has in his possession any document, knowing the same to be 
forged, and intending that the same shall fraudulently 01 
Having posses- dishonestly be used as genuine, shall, if the document is one 
Sion of^doc^ent of the description mentioned in section 466 of this Code, 
desenbed in sec- be punished with imprisonment of either description for a term 
^n 466 or 4^, which may extend to seven years, and shall also be liable to 
forged'and intend- fbie; and if the document is one of the description mentioned 
ing to use It as in section 467, shall be punished with transportation for life, 
genuine. or with impnsonmoit of either description for a term which 

may extend to seven years, and shall also be liable to fine. 

475 . Whoever counterfeits upon, or m the substance of, any material, any 
device or mark used for the purpose of authenticating any docu¬ 
ment described in section 467 of this Code, intending that such 
Counterfeit! n g device or mark shall be used for the purpose of giving the appear- 
uMd'^^or°authent^ authentiaty to any document then forged or thereafter to 

eating dowments be forged on such material, or who, with such intent, has in his 
described m sec- possession any material upon or in the substance of which any such 
tion 467 or pos- device or mark has beOT counterfeited, shall be punished with 
m^ke^ *^ateria?*^ transportation for lif^ or with imprisonment of either description 
for a term which may extend to seven years, and shall also be 
liable to fine 
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476. Wicxver counterfeits upon, or in the substance of, any material, any 
dc\-ice or mark used for the purpose of authenticating any docu- 


Counlerfciti n g 
dcnce or mark 
csed for aulhenu- 
caUag documents 
other than lhov^ 
described in sec¬ 
tion 457, or pos¬ 
sessing counterfeit 
marked matcnal 


ment other than the documents described in section 467 of this 
Code, intending that such device or mark shall be used for the pur¬ 
pose of giving the appearance of authenticity to any document then 
forged or thereafter to be forged on such 'material, or who, with 
such intent, has m his possession any material upon or in the 
substance of which any such device or mark has been counter¬ 
feited. shall be punish^ with imprisonment of either description 
for a term which may extend to seven years, and shall also be 
liable to fine 


477. W’hocN'cr fraudulently or dishonestly, or with intent to cause damage or 
injury’ to the public or to any person, cancels, destroys or defaces, 
or attempts to cancel, destroy or deface, or secretes or attempts to 
secrete any document which is or purports to be a will, or an 
aulhonty to adopt a son. or any valuable security, or commits 
mischief in respect to such document, shall be punished with trans¬ 
portation for life, or with imprisonment of either description for a 
term t\hich may extend to seven years, and shall also be liable to 
fine. 


Fraudulent can¬ 
cellation. destruc¬ 
tion. etc., of will, 
authoritj to adopt, 
or raluablc seal- 
nty. 


477A. ^Tioem. being a clerk, officer or servant, or employed or acting in the 
Fa ?.,t capacity of a clerk, ofilcer or servant, wilfully, and with intent to 
accounts. defraud, destroys, alters, mutilates or falsifies any book, paper, 

writing, valuable security or account which belongs to or is in the 
poss«sion of his employer, or has been received by him for or on behalf of his employer, 
or wilfully, and with intent to defraud, makes or abets the making of anyi false entry in, 
or omits or alters or abets the omission or alteration of any material particular from 
or in, any such book, paper, wntmg, valuable security or account, shall be punished with 
imprisonment of either description for a term which may extend to seven years, or with 
fine, or with both. 

Explanation .—It shall be sufficient in any charge under this section to allege a 

ed I 
any 


Of Trade, Property and Other Marks. 

478. A mark used for denoting that goods are the manu 

Trade-mark. facture or merchandise of a particular person is called a trade 

mark, , , . . 

and for the purposes of this Code the expression trade mark includes any 
trade mark which is registered in the register of trade marks kept under the Patents, 
Designs and Trade Marks Act, 1883, and any trade mark which, either with or with¬ 
out registration, is protected by law in any British possession or foreign State to which 
the provisions of the one hundred and third section of the Patents, Designs and Trade 
Marks Act. 1883, are, under Order in Council, for the time being applicable. 

479. A mark used for denoting that moveable property 
Property mark, jj^longs to a particular person is called a property mark. 

480. moever marks any goods or any case, package or other receptacle con- 
. taining goods, or uses any case, package or other receptacle with 

trad^^rlf “ ■ any "tark thereon, in a manner reasonably calculated to cause it 
to be believed that the pxids so marked, or any goods contained 
in any such receptacle so marked, are the manufacture or merchandise of a person 
I'hose manufacture or merchandise they are not. is said to use a false trade mark. 
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sonment of either description for a term which may extend to three months, or with 
fine which may c.xtend to two hundred rupees, or with both. 

492. [Breach oj contract to serve at distant place to which servant is con¬ 
veyed at master's expense. Repealed by s 2 and schedule oj Act /// oj 1925.) 

CHAPTER XX, 


Of Offences relating to Marriage. 


Coh a b i tation 
caused by a man 
deceitfully induc¬ 
ing a belief of law¬ 
ful marriage 


493. Every man who by deceit causes any woman who is 
not lawfully married to him to believe that she is lawfully married 
to him and cohabit or have sexual intercourse with him in that 
belief, shall be punished with imprisonment of either description for 
a term which may extend to ten years, and shall also be liable to 
fine. 


494. Whoever, having a husband or wife living, marries in any case in which 
such marriage is void by reason of its taking place during the life 
Marrying again of such husband or wife, shall be punished with imprisonment of 
° either descnption for a term which may extend to seven years, 


Exception —This section does not extend to any person whose marriage with 
such husband or wife has been declared void by a Court of competent jurisdiction, 
nor to any person who contracts a marriage during the life of a former husband 
or wife, if such husband or wife, at the time of the subsequent marriage, shall have 
b«n continually absent from such person for the space of seven years, and shall not 
have been heard of by such person as being alive within that time, provided the person 
contracting such subsequent marriage shall, before such marriage takes place, inform 
the person with whom such marriage is contracted of the real state of facts so far as 
the same are within his or her knowledge 


Same offence 
with concealment 
of former marriage 
from person with 
whom subsequent 
marriage is con¬ 
tracted. 


495. Whoever commits the offence defined in the last 
preceding section having concealed from the person with whom 
the subsequent marriage is contracted, the fact of the former 
marriage, shall be puni^ed with imprisonment of either des¬ 
cription for a term which may extend to ten years, and shall also 
be liable to fine. 


Marriage cere¬ 
mony fraudulently 
gone through with¬ 
out lawful mar¬ 
riage. 


496. Whoever, dishonestly or with a fraudulent intention, 
goes through the ceremony of being married, knowing that he is not 
thereby lawfully married, shall be punished with imprisonment of 
either description for a term which may extend to seven years, and 
shall also be liable to fine. 


497. Whoever has sexual intercourse with a person who is and whom he 
knows or has reason to believe to be the wife of another man. 
Adultery without the consent or connivance of that man, such sexual inter¬ 

course not amounting to the offence of rape, is guilty of the offence of adultery, and 
shall be punished with imprisonment of either description for a term which may ex¬ 
tend to five years, or with fine, or with both. In such case the wife shall not be 
punishable as an abettor. 


498 Whoever takes or entices away any woman who is and whom he knows 
or has reason to believe to be the wife of any other man, from that 
man, or from any person having the care of her on behalf of that 
man, with intent that may have illicit intercourse with any 
person, or conceals or detains with that intent any such woman, 
shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with both. 


Entiang or tak¬ 
ing away or de¬ 
taining with enmi- 
nal intent a mar¬ 
ried woman. 
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CliAPTER XXL 

Of Defamation. 

499. WTiocvcr by \\ords c»thcr spoken or intended to be read, or by signs or 
_ by visible representations, makes or publishes any imputation con- 

ixiamaiion. ccming any person intending to liarm, or knowing or having 
reason to belie\'c tliat sudi imputation will harm, the reputation of such person, is said, 
except in the cases hereinafter e.xcepted, to defame that person 

Explmaltoti 1 —It may amount to defamation to impute anything to a de¬ 
ceased r>erson, if the imputation would harm the reputation of that person if living, and 
is intended to be hurtful to the feelings of his family or other near relatives. 

Explanation 2 .—It may amount to defamation to make an imputation con¬ 
cerning a company or an association or collection of persons as such. 

Explanation 3 —An imputation in the form of an alternative or expressed ironi¬ 
cally, may amount to defamation 

Explanation 4 .—No imputation is said to harm a person’s reputation, unless 
that imputation directly or indirectly, in the estimation of others, lowers the moral 
or intellectual character of tliat person, or lowers the character of that person in res¬ 
pect of his caste or of his calling, or lowers the credit of that person, or causes it to be 
belicN-ed that the body of that person 1$ in a loathsome state, or in a state generally 
considered as disgraceful. 

ILLUSTRATIONS 

(a) A says—" Z is an honest man , he new stole B‘s watch ’’: intending to cause it 
to be believed that Z did steal B's %satch This is defamation, unless it fall within one of the 
exceptions. . .r j . . 

ft) A is asked who stole B's watch. * ' *" *. 

that Z stole B's watch. This is defamation, 

(c) A draws a picture of Z running 
that Z stole B's watch This is defamation. 

Imputation of First Exception.—It is not defamation to impute anything 

t^ which public which is true concerning any person, if it be for the public good 
that the imputation should be made or published. Whether or not 
lished. It is for the public good is a question of fact. 

Second Exception .—It is not defamation to express in good faith any opinion 


Third Exception .—It is not 'defamation to express in good 
faith any opimon whatever resp«:ting the conduct of any person 
touching any public question, and respecting his character, so far 
as his character appears in that conduct, and no further. 

ILLUSTRATION. 

....— In «/vvi raith nniqjon whatcvcr respecting Z's 

a requisition for a meeting 
in lorming or joining any 
. ir a particular candidate for 
iblic IS interested. 

Publication f Fourth Exception .—It is not defamation to publish a sub-^ 

reports of proceed- stantially true report of the proceedings of a Court of Justice, or of‘ 
mgs of Courts. the result of any such proceedings 

Explanation .—Justice of the Peace or other officer holding an enquiry’ 
in open Court preliminary to a trial in a Court of Justice, is a Court wldiin the mean¬ 
ing of the above section. 


Public conduct 
of public ser>'ants. 


Conduct of any 
person touching 
any public ques¬ 
tion 
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THE INDIAN PENAL CODE (ACT XLV OF 1860.) 

'‘^[Received the assent of the Governor-General on October 6, 1860."] 


CHAPTER I. 


Introduction. 

Whereas it is expedient to provide a general 
Preamble. Penal Code for British India’ ; It is enacted as 

follows :— 

1. .This Act shall be called the Indian Penal Code and shall 
Title and extent take effect.. throughout the whole of the territories 
•of operation of the which arc Of may become vested in Her Majesty 
by the Statute 21 and 22 Victoria, Chapter 106*, 
-entitled “An Act for the better Government of India...” 

COMMENT. 

The Indian Penal Code was drafted by the first Indian Law Commission of 
which Mr. (afterwards Lord) Macaulay was the President, and was submitted to the 
‘Governor-General of India in Council in 1837. The draft Code underwent further 
Tevision at the hands of Sir Barnes Peacock and several others, and in 1860 it was 
placed on the Indian Statute Book 

Prior to 1860, the English criminal law, as mtxiified by several Acts, w’as ad¬ 
ministered in the Presidency-towns of Bombay, Calcutta and Madras*. In the mofussil 
the Courts were principally guided by the Mahomedan criminal law, the glaring defects 
of which were partly removed by Regulations of the Local Go\-ernments. In 1827, 
•the system of administration of justice in the Presidency of Bombay was thoroughly 
revised and from that time the law which the criminal Courts administered was set 
forth in a Regulation*. But in the other two sister Presidencies the Mahomedan 
•criminal law was in force till the Indian Penal Code came into operation. 

The criminal law of India has been codified in the Penal Code and the Crimi¬ 
nal Procedure Code; the former Code deals specifically with offences and states 
■what matters will afford an excuse or a defence to a charge of any offence, and the 
■Court is not entitled to invoke the common law of England m such matters at all*. 
The Penal Code is the substantive law and the Criminal Procedure Code, the 
• jectivc law. Section 5 of the latter Code says : " All offences under the I 


* 9 Geo IV, c 74 : Acts VII and XIX of 
-1837. Act XXXI of 1838; Acts XXII and 
XXXI of 1839; Acts VII and X of 1844 . 


Act XVI of 1852. 
s Xn- of 1827. 

• Copal Ptaidu, (1922 
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"^Received the assent of the Governor-General on October 6, I860.'] 


CHAPTER I. 

INTRODUCTIOX. 

WHERLAS it is expedient to provide a general 
Preamble. Penal Code for British India’ ; It is enacted as 

follows :— 

1. .This Act shall be called the Indian Penal Code and shall 
Title and extent effect.. .throughout the whole of the territories 

•of operation of the which are or may become vested in Her Majesty 
by the Statute 21 and 22 Victoria, Chapter 106*, 
■entitled “An Act for the better Government of India...” 

COMMENT. 

The Indian Penal Code was drafted by the first Indian Law Commission of 
which Mr. (afterwards Lord) Macaulay was the President, and was submitted to the 
‘Govemor-GCTeral of India in Council in 1837. The draft Code underwent further 
■revision at the hands of Sir Barnes Peacock and several others, and in 1860 it was 
placed on the Indian Statute Book, 

Pnor to 1860, the English criminal law, as modified by several Acts, was ad¬ 
ministered in the Presidency-towns of Bombay, Calcutta and Madras*. In the mofussil 

the Courts were principally .. * ' ' * the glaring defects 

of which were partly remo • ' * ' ■' "nments. In 1827, 

the system of administratic . • P • ay was thoroughly 

revised and from that time the law which the criminal Courts administered was set 
forth m a Regulation*. But in the other two sister Presidencies the Mahomedan 
•criminal law was in force till the Indian Penal Code came into operation. 

The criminal law. of India has been codified in the Penal C^e and the Crimi- 
rtal Procedure Code; the former Code deals spedfically with offences and states 
r^hat matters will afford an excuse or a defence to a charge of any offence, and the 
Court is not entitled to invoke the common law of England in such matters at all*. 
The Penal Code is the substantive law and the Criminal Procedure Code, the ad- 
. j’ective law. Section 5 of the latter Code says; " All offences under the Indian 
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Penal Code shall be investigated, inquired into, tried and othervs’ise dealt with ac¬ 
cording to the provisions hereinafter aintained.” 

Preamble.—The preamble shows that the Code was intended to be a general 
Penal Code for British India, but it contains no specific repeal of the penal laws 
then in force This was intentional, as it was considered possible that some offences 
might have been omitted which it would not be intended to exempt from penal con- 
sequences‘ 

The preamble of an Act sets forth the reason for the particular Act of the* 
Legislature and foreshadows wliat is intended to be effected by the Act. It is a key" 
to open the minds of the framers of the Act It may be referred to for the purpose- 
of clearing up any ambiguity* It is to the preamble more especially that we are to- 
look for the reason or spirit of every statute: rehearsing this, as it ordinarily does, 
the evils sought to be remedied, or the doubts purported to be removed by the statute,, 
and so evidencing, in the best and most satisfactory manner, the object or intention of 
the Legislature in making and passing the statute itself’. But a preamble cannot cut 
down the meaning of an enactment* 

Title.—^The title of an Act is undoubtedly part of the Act itself, and it is- 
legitimate to use it for the purpose of interpreting the Act as a whole and ascertaining 
its scope The title is given to an Act solely for the purpose of facility of reference. 
It is a statutory nickname to obviate the necessity of always referring to the Act 
under its full and descriptive title it is not legitimate to use it for the purpose of 
ascertaining the scope of the Act Its object is identification and not description’. 
It has been held that you cannot resort to the title of an Act for the purpose of con¬ 
struing its provisions Still, as was said by a very sound and careful Judge, “the* 
title of an Act of Parliament is no part of the law, but it may tend to sheiv the object 
of the Legislature " ®, and Chitty, j..* observed that the title of an Act may be refer¬ 
red to for the purpose of ascertaining generally the scope of the Act*. The title of 
a statute does not go for much in construing it, but it is not to be absolutely dis¬ 
regarded®. 

Date of operation of the Code.—^The Indian Penal Code came into operation 
on the 1st day of January 1862. Oripnally it was to take effect on the 1st day of May 
1861, but this date was subsequently changed’® as it was thought it would not be right 
to allow the Code,' —*’ **■* —*•*’* . . , ■ . ~ 

before it was transit 
Indian Judges and 

Offences committed prior to the operation of the Code.—Such offences are* 
still punishable under tlie old Acts and Regulations”. 

The Penal Code has been applied to offences committed before its operation in 
the Punjab by the Punjab Laws (IV of 1872), s. 39, and in Ajmere-Merwara by 
the Ajmere Laws Regulation (III of 1877), s. 29. 

1. 'British India’.—According to the General Clauses Act” ‘British India’ 
shall mean all territories and places within His Majesty’s dominions which are for the 
time being governed by His Majesty through the Governor-General of India or through 


’ LfgijJ JiemembranceT V Matslal Chose, 
(1913) 41 Cal. 173, 211. 

* Secretary of State V. Vasudeo. {1928) 

30 Bora. L. R. 1494, 1498. _ 

* Brett v Brett, (1826) 3 Add. 210. 162 

Eng. Rep. 456, 458 . . 

* Secretary 'of Stale v, Santttdhiiaju 
Subbarayudu, (1931) 34 Bom. L. R. SOOj’.c. 

5 Per Lord Moulton in Vacher & Sons, 
Limited v. London Society of Composttors, 
11913] A. C. 107, 128, 129. Sage V. EiekoU. 
11919] 2 KB. 171, 176. 

* Per Wightman, J., in Johnson V Uphan. 


(1859) 2 E & E. 263. 

* East and West India Docks v. Shauir 
Saint and Albion Cb, (1888) 39 Ch D 351. 

® Per Lord Macnaghten in Fenton V. 
Thorley & Co, Limited, [1909] A. C. 443,. 
447. ^ 

• Kemick & Co. v. Lawrence £. Co,. 
(1890) 25 Q B D. 99. 104 

I® Act VI of 1861 changed the date. 

« Mulua. (1878) 1* All 599; contra. Dil- 
iouT Misser. (1877) 2 Cal 225, FB 
»» X of 1897, s. 3(7). 
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any Go\'emor or other officer subordinate to the Governor-General of India. Thus the- 
Penal Code does not extend to the tributary Mehals of Mohurbhunj* and Kheonjur=^ 


2. 'The whole of the territories which are or may become vested in Her 
Majesty by the Statute 21 & 22 Vic., c. 106—Section 1 of this statute, which has 
now been repealed by the Government of India Act, 1915 (5 & 6 Geo V, c. 61), enacted : 
“ The Go\'enunent of the territories now in the possession or under the Government of 
the East India Company, and all po^vers in relation to Government vested In or exer- 
ased by the said Company in trust for Her Majesty, shall cease to be vested in or 
exercis^ by the said Company, and all territories in the possession or under the 
Government of the said Company, and all rights vested in or which if this Act had not 
been passed might have been exercised by the said Cewnpany m relation to any territories, 
shall become vested in Her Majesty, and be exercised in Her name; and for the pur¬ 
poses of this Act India shall mean the territories vested in Her Majesty as aforesaid, 
and all territories which may become vested in Her Majesty by virtue of any such 
rights as aforesaid ”. 

The words " may become vested ” signify that territories which come under the 
jurisdiction of the Government of India, though not forming part of British India, 
will be governed by the Code, e g, Burma. 

The Code has been extended to outlying parts of British India (a) by noti¬ 
fication under the Scheduled Districts Act. 1874, and (f>) by Regulations under 33 & 34 
Vic., c 3*.— 


The Settlement of Prince of Wales' Island, 
Sinrapore and Malacca*. Nicobar Islands* 
The Santhal Pargana$i. 

The Arakan Hill District'. 

The United Provinces Tarai Districts*. 


Somabland**. 

Uganda”. 

Bntish Baluchistan”. 


Angul and the lUiondmals” 

With modifications m the Chittagong and 
Kachin Hill tracts”. 

The Chin Hills”. 

Utt>er Burma generally, except the Shan 
States”. 

The Lushai Hills”. 

The Pargana of Manpur in Central India»»» 
The Cantonment of Deesa”. 

Coast and Island of the Persian Gulf and the 
Gulf of Oman**. 

Abyssinia**. 

Muskat**. 

Bahrein** 

The territories of the Shaikh of Kuwait*". 


* Keshub Mohajm, (1882) 8 Cal 985 
F B; Hursee Mahapatro V. Dinobundo Patro. 
(1881) 7 Cal. 523; Bhuta Sanlal v. Dana 
SantaJ, (1915) 20 C. W. N. 62, 17 Cr. U J 


* Bichitranund Dajs v. Bhugbut Perai, 
(1889) 16 Cal. 667. 

* Repealed by the Government of India 
Act, 1915 Section 130 of this Act says 
that such repeal will not affect the validity 
of any regulaUons issued. 

* Act V of 1867. 

* C. /.. 30th October 1869. Notification 
No 4918 of 27th October 1869. 

* Reg HI of 1872 as amended by Keg. 
IIPol 1899. 

' Reg IX of 1874, s. 3 

* Act XIV of 1874, s. 3 (a). G. /., 1876, 
Part I, p. 505. 

» Ibid, p. S(M. 

” Government Notification, dated the 
13lh February 1M4; Mongol Tekehand, 
(1886) 10 Born. 258. 

Chetia Koya. (1890) 13 Mad. 353 : The 
Laccadive Island and Minicoy Reg. I of 1913. 

” Zanribar Order m Council, 1914, C. /„ 
Part I, p 946 ; Bom. Govt. Gaz.,. 19U, Part 


I, p. 1(C9. See Dossaji Cidam Huitm, (1878),. 
3 Bom 334 

•* Order in Council, 1897. 

” Reg 11 of 1913 
*» Reg nr of 1913 
*• R^. I of 1895, s. 3. 

>* Reg V of 1896. 

*• Burma Laws Act, XIII of 1898, s 4 
(1) and S^. 1. 

»• Act XIV of 1872, s. 5. G. /., 1898. 
Part II. p. 345. 

*0 Ibid, ss. 3 and 5A, C /, 1899, Part 

II. p. 419 

»» Notification No 5287, dated 30th Julj' 
1906, Bom. Govt. Ca:.. Part 1, p. 983. 

** The Fersiari Coast and Islands Order 
in Counol, 1907, s. 7. Notification No. 4375. 
datril 7th May 1907, Bom. Govt. Gaz., 
Fart I. p. 1056. 

** The Abj-^iinia Order in Council. G. 
part I, pp. 295-32a 

*« The Muskat Order in Council. 1914. 
C. /„ Part I. po. 899-915. 

*9 Bahrein Order in ^undl, 1913, C. 

Part 1, pp. 231-246. 

»* 'Thr Kuwait Order in Council. 1925. 
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On the frontier of Sind the Penal Code is superseded by Regulation V of 1872, 
and Regulation III of 1892> so far as these Regulations are inconsistent-with the pro¬ 
visions of the Code. 

The Code has been e.xtended, or declared applicable, to Native States or parts 
thereof by notification in the Ch^elte of India or by local laws made with the sanction 
of the Governor-General in Council. It has been extended to— 


■<I) 


2 

3 


4 

5 


1. The Hyderabad Assigned District 
(otherwise known as Berar), 
including the Cantonments of 
Akola, Amraoti and Ehchpur. 

The Civil and Military Station of 
Bangalore’ 

Rajputana, the Parganas of Jodgarh 
Dewiar, Saroth, Chang Kotkarana. 
and the Station of Abu. 

The Hyderabad Residency Baaaars 
The Kathiawar Agency’ 

The Surat Agencj’ 

(ID The following British Cant< 


7. Kolhapur Ci\nl Station. 

8. Kasumpti (Keonthal). 

9 Frontier tracts. Dera Ghazi Khan and 
Dera Ismail Khan. 

10. The Baluchistan Agency Territories. 

11. The Satara Jagirs (partially). 

12. Part of the Nanewan Assigned Tract, 

near Bhamo in Upper Burma. 

13 The territones of H. H. the Maharajah 
of Jammu and Kashmir, for purpose 
of junsdiction in certain cases. 

:nts in Native States 


1 Secunderabad, Deesa, Deolali, Bhuj. Baroda, Mhow, Nimach, Nowgong, 

Agar, Gunah, Sdiore. Sutna, Sirdarpore. 

2 The Hyderabad Contingent Stations of Aurungabad, Jalna, Hingoli, 

Raipur and Bolarum. Mominabad. 


(Ill) Such parts of the following Railways as pass through Native States* :• 


Ahmedabad-Prantij Railway. 
Barsi Light Railway. 
Bengal-Nagpur Railway. 
Bhavnagar Railway. 

J3 II ...-3. v.l.,...!.., T3n-Kt..<.T 


Jammu and Kashmir Railway. 

Jamnagar and Dwarka Railway. 
Jetalsar-Rajkot Railway 

The following Native States have 
.alterations 


Junagarh Railway. 

Kolar Gold Fields Railway. 

Kolhapur Railway. 

Kotrj*Rt*ri Railway. 

Madras and Southern Mahratta Railway. 
Mdisana Viramgam Railway. 

Morv! Railway. 

Mysore State Railway. 

Niram’s Guaranteed State Railway. 
NorthAVestem Railway. 

Oudh and Rohilkhund State Railway. 
Pa1anpur-Dee!>a Railway. 

Petlad-Cambay Railway. 

Rajkot-Januiagar Railway. 

Rajpipla State Railway. 

Rajputana-Malwa Railway. 

Sabarmati Roho Railway. 

Sangli State Railway. 

Southern Punjab Railway. 

Tapli Valley Railway. 

adopted the Penal Code with or without 


(1) Bombay States —Akalkot, Janjira, Jath, Kolhapur, Malia, Miraj (Junior), 

Muli, ■ Ramsury, Savanur, Sawantwady, Sholapur. 

(2) Central Provinces—Bsnm, Kanker. Khairagarh and Nandgaon. 


’ Vtde the Bombay Code, Vol. I, pp 119 
and 277 (4th Edn). 

* See Hayes. (1888) 12 Mad 39. in 
which it was held that the Cml and Mili¬ 
tary Station of Bangalore was not British 
temtory but a part of the Mysore State, 
hut the Indian Cnminal 1-aw was in forre 
therein by reason of declarations made ^ the 
Governor-General m Council in exCTCise of 
powers conferred by the Foreign Jurisdiction 
4ind Extradition Act. 1879 

» See Abdul Latib, (1885) 10 Bom. 186, 
where it was held that the Civil Stalk« at 
Rajkot was not part of British India vrithin 
•the meaning of Statute 21 & 22 Vic, c. 106 


This case is followed in Chimanlal, (1912) 
14 Bom. L. R. 876, 37 Botn. 152, where it i* 
held, dissenting from Trtccam Panaehand v. 
The B. B & C. I Rly, (1885) 9 Bom. 244, 
that the Civil Station at Wadhwan is not part 
of Bntish India 

* As to the railways passing through the 
territories of Native States in the Bombay 
Presidency, see the Bombay Government 
Gazette, 1924, Part I, p 2516, where Noti¬ 
fication No 482-1, dated 3rd October 1924, 
of Government of India is reproduced It 
cancels Notification of Government of India 
No.1782 I. B, dated 9th Apn! 1913, with all 
notifications amending the same. 
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(3) Indore —A PenaJ Code, founded on Act XIV of I860, was passed by the Maha¬ 

raja HolXar some years before 1890. 

(4) Mysore ,—The Penal Code nas in force during the Bntish administration of the 

State By the Deed of Transfer, March 1, 1881, it was included in the 
Schedule of Laws which, by s. 91 of the deed, the Maharaja was bound to 
maintain. 

(5) Puducotlah —The Penal Code wa» declared bj the Raja to be the Jaw of his 

State in 1882 

(6) Ttaiancore —The Penal Code and the Whipping Act were adopted in 1881, 

Amendment.—Aftei the word ‘ effect ’ there were the words *' on and from 

the first day of January, 1862 '*; and after the word ' India' there were the words 
"except the Settlement of Pnnee of Wales' Island, Singapore, and Malacca". These 
words were omitted by the Repealing and Amending Act (XII of 1891), Sch. I. 

PRACTICE. 

Jurisdiction.—By the terms of the Statute 24 & 25 Vic., c. 104 (now re¬ 
enacted in the Government of India Act. 1915. s. 106, and the Government of India 
Act, 1935, s. 223), the exercise of jurisdiction m any part of His Majesty’s Indian 
territories by the High Courts was meant to he subject to, and not exclusive of, the 
general legislatiw power of the Governor-General in Council. An exercise of legislative 
authority by the Governor-General in Council, whereby any place or territory is re¬ 
moved from the jurischetion of the High Courts, is one expressly contemplated by the 
above statute, and by the Letters Patent issued under that statute (see, now s. 109 of * 
the Government of India Act. 1915) •- _ , 

As regards the jurisdiction of British Courts on railways in Native States the 
Courts ought to ascertain whether the jurisdiction grated relates only to offences com¬ 
mitted on the railway or in any way connected with its administration or whether 
the jurisdiction is general criminal jurisdiction irrespective of the place where the 
offence is committed. If the junsdiction ceded is not general criminal jurisdiction, 
then a person who has oamrmtted an offence in British territory cannot be arrested at a 
station on a railway line passing through a Native State* 

2. Every person' shall be liable to punishment under this 
Punishment, of Code and not otherwise* for every act or omission'^ 
contrary to the provisions thereof*, of which he shall 
temtorici be guilty ^Yithin the said territories*... 

COMMENT. 

This section deals with the intra-territonal operation of the Code. It makes, 
die Code universal tn its application to all parts of British India. But in the caso 
of certain districts*, the local Government to which any such district is annexed may,, 
with the sanction of the Governor-General in Council, notify that the Code is not in 
force in such district. 

Prosecution could be instituted under the Code at any time after the offence is 
committed. Nullum (empus occurrit (lapse of time does not bar the rij^t of 
Crown). 

1. ' Every person *.—Every person is made liable to punishment, wfthout 
distinction of nation, rank, caste or cre^, ptorided the offence rrith which he is charged 
has been committed in some part of British India. 

The Law Commissioners in their address observe; " Your lordship in CauadI 
Will see that we have not proposed to except from the operation of this Code any of 
the anaent sovereign houses of India residing within the Company's territoriea. Whe¬ 
ther any such exception ought to be made is a question which, without a more amirate 

’ Burak. (1878) 5 I. A 178. 4 Cab 172. 13 Bom. L. R. 296, 304, 35 Bota 22i 

- See Muhammad Yusuf-ud-din, (1897) • Scheduled Districts mentioind n Act 

24 I. A. 137; fiadha Kisken, (1920) 1 Lah. XIV of 1874. 

<06 See Vinayak Damadar Savatkar, (1910) Draft Penal (^ode. p, xx. 
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India Act, 1935. the exemption is confined to the Governor-General, Governor of a 
Province, the Secretarj’ of State or His Majesty’s Representative for the exercise of 
the functions of the Crowm in its relations with Indian States', and to the Governor of 
Burma*. 

The following iKrsons are al\\a>’S exempted from the jurisdiction of the criminal 
■Courts of e\’er>’ country *— 

1. SoveTeign .— The Sovereign can do no wrong, and is, therefore, not liable to 
punishment. Blackstone® says “ No suit or action can be brought against the king, 
c\'en in civil matters, because no court can have junsdiction over him. For all juris- 
-diction implies supierionty of power; authority to try would be vain and idle, without 
an authority to redress . and the sentence of a court would be contemptible, unless 
that court had power to command the execution of it : but who. says Finch, shall 
•command the king ? Hence it is likewise, that by Jaw the person of the king is sacred, 
•e\-en though the measures pursued in his reign be completely tyrannical and arbitrary ; 
for no jurisdiction upon earth has power to try him in a criminal waymuch less 
■to condemn him to punishment If any foreign jurisdiction had this power, as was 
formerly claimed by the pope, the independence of the kingdom would be no more : 
-and if such a power were vested in any domestic tribunal, there would soon be an end 
of the constitution, by destroying the free agencj' of one of the constituent parts of 
•the sovereign legislative power ” 

2. Foreign Sorereigiis —The world being composed of distinct sovereignties, 
possessing equal nghts and equal independence, whose mutual benefit is promoted by 
intercourse with each other, and by an interchange of those good ofiices which humanity 
dictates and Us wants require, all sovereigns have consented to a relaxation in practice, 
in cases under certain peculiar circumstances, of that absolute and complete jurisdiction 


■the jurisdiction of another, can be supposed to enter a foreign territory only under 
an express license, or in the confidence that the immunities belonging to his independ- 
•ent soN-ereign station, though not expressly stipulated, are reserved by implication, and 
■will be extended to him*. The real principle on which the exemption of every iove- 
reign from the jurisdiction of every Court has been deduced is that the exercise of 
such jurisdiction would be incompatible with his regal dignity—that Is to say, 
his absolute independence of every superior authority*. 

Indian pTtnees —The offences committed by Indian Princes in British 
-are usually tried by a commission appointed by the Government of India. Tbe 
missioners submit their report to the Government which passes final ordcri. 
no appeal to any tribunal®. 

3. Ambassadors .—The immunity of an ambassador from the 
the Courts of the country to which he is accredited is based upon his 
•sentatlve of the independent Sovereign or State which sends him, and xfii-* 
him upon the faith of his being admitted to be clothed with the same r/ 

•and superiority to all adverse ■ ---- —••‘-. • , 

Would be^. “ He does not ow ■ 
he is accredited, and he has 

whom he represents He is not supposeu even lo «ve wiuun u-/- 

Sovereign to whom he is accredited, and. if he has done nothing to w 


St. 25 & 26 Geo. V. c. 42, s 306. 

Ibid, s. 470 

Vol I, (1829). p 242. 


Q B 149 

« iMeharaiak Medi.fr,. 
of Stale for lKd\e .ivr 
Rnm T T> OM T. r 1 


* Schooner Exehanee V. M'Faddon, Born. L. R 2© ' — — 

(1812) 7 Cranch 116, 136. 137. L tv y. ^ ^ 

» The Pariement Belie. (1880) 5 P. D (1880) 5 P. D 5- 

397; v. Sultan of Johote, (1894) 1 Icwnatic Pri\ilff».« - 
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hi5 privilcpc. lie i? for all juridical jwriwrA Juppfwt} *ti!I to be in hi« wn countr>''*‘. 
If he Rr(y;<;l>' offends or maVi-A an ill u<o of hiA duimcfer, lie m-iy be font home and’ 
accused before Ids mas'er, wlm is bound either to do judicr upon him. or nsw 
him«elf tlie accomplice of his aimes But there is prat depute amon^ tlic writers on 
the laws of rations wJutfKT this jtcmptjon of .smh.s«s.sdnn txlmds to all crime?, as 
ssell natural as po^iiiw ; or sshether it only eitcnds to *uch as are mala ptohihile. as 
comin;:. and not to tlio^e that arc mda m le, as murder*. For a direct attempt a^airat 
till- life of the sovereign, an amliassador or one of his suite would dirrcily lx* jxini'fwble 
by the State' 

Diplomatic pruileye diw-s not imjott immunity from Jeeal liability, but only 
exemption from local jurisdiction Tic prKilcjtc is tl« privilcyr of tlw SosTrripi by 
whom ilie dip!ojn.ilic acitii is .accrrthtrxl. and it m.ay br waivexl with the sanction of 
the Sn\iriicn «i’ of the ofT.cn! »u|x-nnf of tlir ajtmt* 

•1 Wicu ft.tvy.fi In rc'ix'Ct of acts of w.ar alien mt-mifs canrv>( lx* tried by 
criminal Courts " Mims, m a Ixnlih* nunnrr in\.ade tlie kinjdom. wlnilicr tlwir 
kins wire a! w.ar or |XMce with ours, and wlMther llxy c»mc by tliemxhn or in cram* 
pan> with r.nehOi traitors, cannot lx* inimshtt! as traitors, but shall Ixr dealt with by 
martial law If an nlun erwmy commits a crime ur>cnnn*ct«l willi war, cc, lliefl. 
he would lx '’iih'i by ordinary crimiasl Courts 

5 fc>reij;fi army When armies or icyinxnls of a Sl,itc are by amwnt on the 
‘Oil of .1 foruen Srnie (Ikt arc exempted from tlie jurisdiction ol tl* State on wliose 
«ot| ihn’ are 

>' - Men-of-war of a Si.ste in forsicn waters arc exempt from the 

jurisdiction nf the State within wlio'e tcrritorLal jurisdiction tlicy arc. Beauw a ship 
IS no' ofilj part of (he territory of tlic Slate to which it bclonp. but it is a fioating 
fortn-ss reprcHTiting the indeixndcncc of its St.nte 

\s a Tc^u!t of international comity foreign ships of war arc exempted from 
ioCTi jufistlieiion Tliey enjoy this immunity Utause to Md olhiTwisc would be 
mcnnsi‘'tcnt with tlie dignity, that is to «ay. the rccogniiotl Independence of the foreign 
‘ovcreign to whom (Ik-)’ bilong. A public armed ship ‘•constitute* a jvirt of the 
military force of htr rcitlon; acts under tlie immediate and dirivt command of the 
sjvereign . is employed by him in iwtfon.nl objects He Iws many and powerful 
motive* for jirnn-nting thoc objects from being defeated by tlic intcrferi-na' of a foreign 
state Such intcrfcrinec cannot t.nVe place without afTccling his power and his dignity. 
Tlic imphetl herns? therefore under xshlcli such xtsstJ enters a friendly port, may 
rcason.nbly be construed, and it $<xms to tin? Court ouglit to be construed, as con* 
taining an exemption from the jurudiction of the «o\Treign. within wlios? territory 
she claims the riles of hospitality.”* * 

Corporation.—Die wnirds ‘exerj’ iKrson' in this section, in spite of >. 11, 
mean n.ntural persons, and do not include juridical persons, sudi as corporations. A 
crime, if committed by such a bcxiy, is. as a rule, only punishable as committed by 
such members of it as took part in tlic act. 

Liability of a master for the aas of his serx-ant.—Die section saj^s ’cxcry 
person’ will bo guilty under this section for an act or omission contrary to the provi¬ 
sions of the Code. If a servant alone commits an offence his master may also be- 
guilty under provisions relating to abetment, or under certain other sections of the- 
Code which impose liability on the master even though he may be entirely ignorant 
of his acts, c.g., s. 154. But the question very often ansos whether a master is liable 
for criminal acts of his servant done without his knowledge but in the course of his* 


> Per Ixjrd Campbell, C. J, in MagdaJena 
Steam Natitalion Company V 
(1839 ) 2 E & E 94, 111. Sre also jl/w5wrus 
Bey v. Gadbati. [18941 2 Q B. 352 
* Blackstonc. Vol I. (1829), p. 253. Sec 
also Phillimore's International Law, Vol II. 
p. 202 ( 3rd Edn.); Hall's International 
Law, 3rd Edn., p 174. 


» 2 Hale P. C. pp. 96, 99. 

* Diekinson V. Del Solar, (1930) 1 K. B 
376 

» 1 Hawk. P. C, c. 2. s. 6. 

• Per Marshall. C. J, in Schooner Ex-- 
change v M'Faddon, (1812) 7 Cranch 116,. 
144, quoted with approval by Brett, L. J-.. 
in The Parlement Beige. (1880) 5 P D 197_ 
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■employment. So far as civil liability goes it is a recognized principle that a master 
is liable for all tortious acts of his servant done in the course of his employment A 
master, however, is not criminally responable for the unauthorized acts of his servant. 
He only is criminally punishable, who immediately does the act, or permits it to be 
done’. ^Vhlle prima facte a principal is not to be made criminally responsible for 
the acts of his servants, yet the Legislature may prohibit an act or enforce a duty 
in such words as to make the prohibition or the duty absolute; m which case the 
principal is liable if the act is in fact done by his servants To ascertain whether a 
particular Act has that effect or not regard must be had to the object of the statute, 
the words used, the nature of the duty laid down, the person upon whom it is im- 
-posed, the person by whom it would in ordinary circumstances be performed, and the 
person upon whom the penalty is imposed*. The condition of mind of a servant or 
agent is not imputed to the master or principal so as to make him criminally liable. 
A master is not criminally liable merely because his servant or agent commits a 
-negligent or maliaous or fraudulent act But in the limited class of cases where a 
particular Intent or state of mind is not of the essence of the offence, the acts or 
defaults of a servant or agent in the ordinary course of his employment may make the 
master or prinapal criminally liable, although he was not aware of such acts or 
defaults, and even where they were against his orders*. But a master cannot be so 
-made liable, if the statute provides for liability for permitting or causing a particular 
act, unless it is shoivTi that such act was done with the master’s knowledge and assent, 
express or implied*. 

The following are the exceptions to the principle that a master is not criminally 
liable for the acts of his servant. 

1. Statutory liability .—A statute may impose criminal liability upon the mas¬ 
ter as regards the acts or omissions of his servants. But in all such cases the ques¬ 
tion is whether upon the true construction of the statute in question the master is 
intended to be made criminally responsible for acts done by his servants in contra¬ 
vention of the statute, where such acts are done within the scope or in the course of 
their employment*. The master is relieved from criminal responsibility where he proves 
that he acted in good faith and had done all that it was reasonably possible to do to 
prevent the commission by his agents and servants of offences against the statute. 
Similarly, if a servant does that for which he is not employed*, or if he acts for his 
•own personal benefit’, the master will not be liable. 

License cases form a class by themselves in which the master is generally held 
responsible. 


* Hale, P. C. 114 ; Allen, (1835 ) 7 C Si 

P. 153 ; Wood^ate v, KnalchbuU. (1787) 2 T 
R- 148 See also Dyer v. Munday, I18KI 1 

Q. B 742. 

* AtouseU Brothers v. London and North 
Western Ry.. {19171 2 K B 836, 845 ; ABen 
V Whitehead. [1930! 1 K. B 211, 220 

* Hahbur/s Laws of England, 2nd Edn, 
VoL IX, pp 12, 13 Approved and fol¬ 
lowed in Varaj Loll. (1924 ) 51 CaL 948. 951. 
See also Suffer Ally Khan V Colam Hyder 
-Khan. (1866 ) 6 W, R (Cr.) 60 

* Varaj Loll, supra ; Skantaram, (1932) 
34 Bom. L. R. 897, 33 Cr. L J 746 

„ ’ Coppen V. Moore (No. 2). [1898J 2 Q 
B 306, 313 See Ckundi Churn Mooketjee, 


lature intended to make the master liable for 


W2S convicted for possessing cocaine, which 
was in the actual legal possession of another 
but os'er which he had control or dominion. 
In Harjivan Volji, (1925) 28 ^m. L R, 
116, 50 Bom. 174 the accused was convicted 
for the act of a lorry dns'er who evaded to 
pay octroi duty. See Maung Ba Cho. (1934) 
12 Ran. 300. 

• Boyle V Smith, [1906) 1 K. B. 432. See 
Behart Lai, (1911) 34 All 146. where the 
servant’s act in taking unauthorized toDs 
was outside the scope of his employment, 
and the master was held not responsible. ^ 
Utlam Chand, (1911) 39 Cal. 344. 

’ Anglo-American Oil Company, Limited 
V. Manning. 11908] 1 K. B. 53S. See also 
Somerset v. Hart. (1884) 12 Q B. D. 36a 


L. r 
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Lici-n'w to kiti) ale Umu.-\ arc Kianlfd <jn!>* to ivrv>n< of pood per^)rral 
character, and it ii obvious tlial the object of w n-Mrictinj tlw Rrant o! licences mil 
be defeated if tlte Iici-nsed perron can. b>' dilcRatin? the control and m.nfURrfnmt of 
the house to other perrons who arc alloRi-tlirr unfit to keep it. frir iIkthscIsts from the 
rc■sp()n^^billty for the nrinner in which the liousc is cnnductetl'. I’lTvmnl knmNlrtlRr 
in the hccnvtl perv»n of the acts ol his vrs'ants is not alnap nea-svity : otlwrwise 
enactments Rranting ltciti‘w to Rood prr'/ms would Ir of rwi effect. Wlu-rc th? 
MrsTinl of a lictn'ed \jctualkr knowinRly supplied liquor to a constable on duty 
without the authority of his ‘ujierior ofherr .ns rctjuiriTl hy a st.itutr. it was Ix-hl tliat 
the licensed victualler was liable to be convictttl under 35 A 3G Vic. c. PI. ». 16. 
subs (^ 1 . altliouRh he had no kryiwhtlcr of tlie act of his servant*. In the case of 
Jicm«e-holdcrs it tins bt-n acjain arul aRain dt-cidesl that the ri**i*'>n«ihtlity sfiould 
bt u|)on the lictns^r for .acts done b> .an emplo>«* within the «co}x* of his amlioritv 
althouRh contrai) to thi hcvTi*<s‘s orders* Tin* vime ptinripl'* is follwrd in Indn 
^\lKle. tlurelori. the marnpir nl a hcm*ed \tndor of arms, ammunition and military 
rtorc-s. vi!d ort.iin military »tori- without pirsusidy ascrrt.aininij lliat !l*c Ixiycr 
was l(Rall> .luthmizi-rl to |»k«<^s tb* oim*. it was hrlif lint tin.* liatr^^T was liable 
to punidimitif umhr -* 22 of tlte Arms .Act iXl of 1878) tliouRh the Roods were 
not ‘old wu)i tils knowliilje .and cooM-nt*. Pimilatly, where the servant rtf a lian*^ 
\i.nd(ir of opium Hild oimim to a Ixty utidcr ttio a?e of fourictm ji.arx the lici-nvd 
\indor w.is IkM liable und<T s 0 of the Ojtium Act (I of 1878)', Tlie ncnisetl h;Id 
a liccnv for the manufacture of cxplmus^. one of the conditions of which was that 
the (Tplostvci sh'iuld l)c manufactuttd in a ti-nt or liRhtly crcitlructrtj IxiildinR quite 
.afiart from ihi dwdlmc houv Tlte dccr-avtl was rmplojisl hy the neoi's'tl to work 
tn 'uch a houv rtclusively .ajipnttnnted for tJic pun*i‘^* On the d.iy in ritit-slion, 
while the accussti sv.as atiendinR to anollwr Ixismcss of his, tin* divca*erJ and her 
a«sist.ant went to his dwcIlinR hnu*e to drink water, and on ll»ir own Inili.ilivc took 
the nvitcrials thrre and atmmencsxl to prxind them in that hmiv willi jx’stles bavins 
iron nnRs, which they picked up m tluit Itouv. Tlte result was an exphrlon wliich 
killed the wom.in .and cau<ctl injuries to her assist.anl. Tlie accuvtl was trietl for a 
bre.ic}j of the condition in his license. It was lieJd IlLat he utis li.abJe (or the .act of 
the deaMsed. winch, tliouch un-aullmnierl by him. was >xt tlone by her within the 
Rcncral scojk* of her employment*. Where a person obtained a lift'n«e to proceed in 
a bus with music for distributinc liandbills and /he licm-^ Rixcifically eacludcd 
artain (horouRhf.ares but the licensee's «rv.ant drove the bus throuRh prohibited 
streets, it sv.is held tliat the licenve was as much li.able as tlie servant who drove the 
bus*. Where the .accused had obtained from Covrmrnmt a Rrant of lands for culti* 
vation containinR teak trees under a license Rranted under the nurm.a Forest Act and 
the .accused’s servant unlawfully felled cert.am teak tries and unl.awfully impressed 
RTcen timber trees with certain marks contrary to the terms of the license, it was held 
that as the Forest Act cast an absolute duly upon the licm**'c that no tree should be 
felled or impressed with marks except in strict conformity with the terms of the license, 
the accused was liable for the ads of his smaint*. 

Statutes passcil for the benefit of public health and sanitation arc construed 
in the same way as licensing Ads*. Simibr is the case with statutes dealing with 
revenue matters’*. 

« Massfy v. Morris, 118911 2 Q B 41Z * Cunniah £. Co.. (1927) 51 Mad 311. 

See also Diooks v. Mason. (19021 2 K. U • Mount Da Cho. (1931) 12 Itan 300 

7-13: Ematy Nollolk. (19031 2 K. B. 261 • DrOten v. Fool. (1892 ) 66 L T. 619. 

» Mullins V. Collins. (1874) L. R. !»Q D under S.ale of Food and Dmirs Act. 1875 (38’ 
‘292 ; i1f/cn V. Whitthrad. (19301 1 K. B. 2H. & 39 Vic. c. 63), followed m Seto Karan 

* Commissioners of Police V. Carrmoii, V. CoTf^Talion of Caleulla, (1912) 39 CaL 

(18961 1 Q- B 655. Sec Dosety v. Davies. 682; Cotlman V. Mills. (18971 IQ B. 396, 

(1875) I Q B D 84 under the rhifafic ffeaJlh Act, (5t & 55 Vfc. 

* Tyebalt. (1900) 2 Bom. L. R. 52, 24 c 76. v 142(2)); Uannaford V May. (1935J 

Bom 423 \ 2 K. B. 3RS 

■» Babu LaJ. (1912) 31 All. 319. »® All-Gev. V. Siddon. (1830) 1 Cr. & J. 

* Mahadevahtia, (1926 ) 29 Bom. L. R. 220. IVherc a trader harbotirs and conccalsj 

153, 51 Bom. 352. 
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2. Public nuiso7tce .—The owner of works carried on for his profits by his 
agents is liable to be indicted for a public nuisance caused by acts of his agents, 
in carrying on the works, though done by them without his knowledge and contrary 
to his general orders*/ If persons for their own advantage employ servants to con¬ 
duct works, they must be answerable for what is done by the servants even though 
they are personally ignorant of the way in which the work is carried on and though 
there is a departure in the way in which it was understood to be carried on*. 

The Calcutta High Court has held that a principal is not criminally answer- 
able for the acts of his agent Where the user of premises gives rise to a nuisance, 
the person liable is the occupier for the time being, whoever he may be The pro¬ 
prietor, if not Imng in the premises, might be liable for abetment The English 
cases above referred to were held to be of no authority on the construction of the 
provisions of the Penal Code^. 

3. Neglect of duty —If a person neglects the performance of an act, which is 
likely to cause danger to others, and entrusts it to unskilful hands he will be in cer¬ 
tain cases criminally liable. Where an engineer employed to manage a steam-en¬ 
gine engaged to draw up miners from a coal pit. left the engine in the charge of an 
ignorant boy, who told him that he was unable to manage it, and in the absence of 
the engineer a man was drawm up, who was killed from the want of skill in the boy 
to manage the engine, it was held that the engineer was guilty of manslaughter*. 
Similarly, where a master employed a servant to use alum in loaves, the unrestrained 
use of that drug was noxious, and did not restrain him m tne use of it, it was held 
that the master would be answerable if the servant used it in excess because he did 
not apply proper precautions against its misuse'. But if a skilful person is employed, 
the employer will not be liable in the absence of express malice*. 

The liability of a proprietor of a newspaper for acts of the editor in allowing 
libellous matter to be published Is now restricted by Statute 6 & 7 Vic., c. 96, s. 7*. 
Before the passing of the statute the proprietor was considered prima facte answer- 
able for what appeared in his paper, but this presumption arising from mere pro¬ 
prietorship was rebuttable*. If the master as well as the servant are made liable 
under a statute for a certain course of conduct the servant alone will be responsible 
for an act done in contravention of the statute* But the master may be liable 
unless he shows good faith. Thus, the provisions of s. 2, sub-s (2), of the Merchan¬ 
dise Marks Act, 1887 (50 & 51 \^c, a 78), which make it an offence to sell goods 
to which a forged trade-mark or false trade-description is applied, make a master 
criminally liable for acts done by his servants in contravention of the section*®. It 
was held similarly, where garrung had talren place upon licensed premises to the 
knowledge of a servant of the licensed person who was in charge of the premises, 
but without any knowledge on the part of the licensed person.**. 

2. • And not otherwise —These words repeal all former laws for the punish¬ 
ment of any offence wluch is made punishable by the Code. On the strength of this 
section the Calcutta High Court has held that English common law cannot be followed 
to enlarge the scope of the exceptions to s. 499 of the Penal Code, which should be 
regarded as exhaustive**. The rules of the common law of England or the legal maxims 


smuggled goods he is liable in penalties for 
the illegal act of a servant, done in the am* 
duct of the business, with a view to protect 
smuggled goods, though the master be ab¬ 
sent at the lime, and the act is done by _lhe 
servant upon the exigency of the occaaon, 
«hen the poods are discovered : Att.-Cen. v. 
Stddon, (1830) 1 Cr, & J 220. 

* Stephens. (1866) L. R. 1 Q B. 702 

* Medley. (1831) 6 C & P. 292. 

* Bibkult Bkuson Biswas v. Bhuban 
Ram. (1918) 46 Cal 515 

* Uue. (1850 1 3 a & K. 123. 

* Dixon. (1814) 3 M. d S 11 


« Srish Chandra Sarcar, (1918) 17 A L. 
J. 343. 20 Cr L. J. 299. 

» Holbrook, (1878) 4 Q. B. D 42. 

• Gutch Fisher, (1829) 1 M. & Mai 433. 

* Massey V. Meniss, jlB94) 2 Q B. 412. 
Copptn v. Moore [No. 2), (I898J 2 

Q. B. 306 

** Bond V. Evans, (1888 ) 21 Q. B. D. 
249; Redtate V. Haynes. (1876) 1 Q. R D. 

See Somerset V. Hart, (1884) 12 Q. B. 
P. 360, where under similar drrumstances 
the master was held not liable beause h^ 
was not in charge of the premises. 

•* Kart Smt. (1912) 40 Cal 433. 



12 


LAW OF CRIMES. 


[chap. I. 


■embodying certain judicial principles, however wholesome they may be, cannot be 
engrafted upon the Penal Code^. The Law Commissioners* say : “ We do not advise 
the general repeal of the penal laws now existing in the Territories for which we have 
recommended the enactment of the Code We think it will be more expedient to provide 
only that no man shall be tried or punished (except by a Court Martial) for any 
facts which constitute any offence defined in the Code, otherwise than according to its 
provisions ”. Acts or omissions made penal by any other statute but not by the Cbde 
will be governed by that statute. See s 5, tnfra, as to the laws not affected by the 
Penal Code. 

3. ' Aa or omission'.—See s. 33, tnfra 

4. 'Contrary to the provisions thereof’.—In Barendra Kumar Ghosh v. 
King-Emperor^ the Privy Council observed : “ That the criminal law of India is pre¬ 
scribed by and, so far as it goes, is contained in the Indian Penal Code; that accord¬ 
ingly (as the Code itself shows) the criminal law of India and that of England differ 
in sundry respects, and that the Code has first of all to be construed in accordance 
with Its natural meaning and irrespective of any assumed intention on the part of its 
framers to leave unaltered the law as h existed before, are, though commonplaces, con¬ 
siderations which it is important never to forget. It is. however, equally true that the 
Code must not be assumed to have sought to introduce differences from the prior law”. 
A codifying statute like the Indian Penal Code does not exclude reference to earlier 
■case-law on the subjects covered by the statute for the purpose of throwing light on the 
true interpretation of the words of the statute where they arc, or can be contended to 
be, open to rival constructions; but matter outside of the statute cannot be invoked 
not by way of construing its provisions but of adding something to it which is admit¬ 
tedly not to be found within it‘. 

Principles of interpretation.—All penal Statutes are to be construed strictly, 
that IS to say, the Court must see that the thing charged as an offence is within the 
plain meaning of the words used, and must not strain the words on any notion that 
there has been a slip, that there has been a casus omissus, that the thing is so clearly 
within the mischief that it must have been intended to be included and would have 
been included if thought of. On the other hand, the person charged has a right to 
■say that the thing charged, although within the words, is not within the spirit of the 
enactment. But where the thing is brought withip the words and within the spirit, 
there a penal enactment is to be construed, like any other instrument, according to the 
fair commonsense meaning of the language used, and the Court is not to find or make 
■any doubt or ambiguity in the language of a penal statute, where such doubt or ambi¬ 
guity would dearly not be found or made in the same language in any other instru¬ 
mentCriminal enactments are not to be extended by construction. When an 
offence against the law is alleged, and when the'Court has to consider whether that alleged 
offence falls within the language of a criminal statute, the Court must be satisfied, not 
only that the spmt of the legislative enactment has been violated, but also that the 
language used by the Legislature indudes the offence in question, and makes it crimi¬ 
nal®. Nothing is to be regarded as within the meamng of the statute which is not 
•within the letter—^which is not dearly and intelligibly described in the very words of 
the statute itsdf'. Also in the interpretation of Acts the elementary rule is to give full 
and accurate effect to every word used in them*. The Courts, in the exposition of 

penal statutes, are not to narrow the construction. They are to look to the words in 

the first instance, and where the words are plain, they are to decide on them. If the 

* Jolt Praiod Gupta, (1931) 53 AH 642. dmer, (1823) 1 B. & C. 297, 299; Jogendra- 

* Com.’s 2nd Rep, ss. 536-538 and (1866) chandra Ray v. The Superintendent of the 

3 M. H. C. App. XI. Dum Dum Special Jail, (1933 ) 60 Cal .742. 

® (1924) 52 I A 40, 55, 27 Bom L. R, • Per Wllles, J., in Britt v. Robinson, 
148, 161. 52 Cal. 197 (1870) L. R. 5 C. P. 503, 513, 514. 

* Ttruvengada Mudali v. Tripurasundari * Kola Lalang, (1881) 8 Cal. 214: Mus- 
Ammal, (1926 ) 59 Mad. 728, 735, 736, FB sammet Kesar, (1918) 4 P. L. J 74, 20 Cr. 

5 Per James, L J., in Duke v. Ettiottz L. J. 161, FB 
The "Gauntlet’’. (1872) L R 4 P CX 184, » Mirchia. (1896) 18 All. 364. 365. 

191. See also Lord Hunlingtotver v. Car- 
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words be doubtful, they are then to have recourse to the subject-matter; but at all 
events it is only a secondary rule‘. The essence of a Code is to be exhaustive on the 
matters in respect of which it declares the law, and it is not the province of a Judge 
to disregard or go outside the letter of the enactment according to its true construction®. 

The proper course to adopt in construing an Act "rs in the first instance to 
examine the language of the statute and to ask what is its natural meaning, unin¬ 
fluenced by any considerations denv’ed from the previous state of the law, and not 
to start with inquiring how the law previously stood, and then, assuming that it was 
probably intended to leave it unalter^, to see if the words of the enactment will bear 
an interpretation in conformity with this view. If a statute, intended to embody 
in a code a particular branch of the law, is to be treated in this fashion, it appears to 
me that its utility will be almost entirely destroyed, and the very object with which it 
was enacted wll be frustrated The purpose of such a statute surely was that on any 
point specifically dealt with by it, the law should be ascertained by interpreting the 
language used instead of, as before, by roaming over a vast number of authorities m 
order to discover what the law was. extracting it by a minute critical examination of 
the prior decisions, dependent upon a knowledge of the exact eff^ even of an obsolete 
proaeding such as a demurrer to evidence. I am of course far from asserting that 
resort may ne%”er be had to the previous state of the law for the purpose of aiding 
in the construction of the provisions of the code If, for example, a provision be of 
doubtful import, such resort would be perfectly legitimate. Or, again, if in a code of 
the law of negotiable instruments words be found which have previously acquired a 
technical meaning, or been used in a sense other than their ordinary one, in relation 
to such instruments, the samf interpretation might wdl be put upon them in the code. 

I give these as examples merely , they, of course, do not exhaust the category. T^at, 
however, I am venturing to insist upon is. that the first step taken should be to inter¬ 
pret the language of the statute, and that an appeal to earlier decisions can only be 
justified on some special ground”* In the same case Lord Halsbury said: “It 
seems to me that, construing the statute by addmg to it words which are neither found 
therein nor for which authority could be found in the language of the statute itsdf, is 
to sin against one of the most familiar rules of construction, and I am wholly unable 
to adopt the view that, where a statute is «tpressly said to codify the law, you are at 
liberty to go outside the code so created, because before the existence of that code an¬ 
other law prevailed If it is wrong to assume that in codifying existing law, the Legis¬ 
lature intended to leaVe it unaltered unless that intention is expressly stated, it would be 
more and not less wrong to assume that in introdudng a foreign law into a country the 
Legislature intended to introdure the whole of it unless the contrary is expressly stated*. 
In the construction of codes the language of the statute and its natural meaning must 
be first examined, uninfluenced by any consideration of the previous law on the point, and 


which appears to be most in accord with convenience, reason and justice*. 


* Tfie Inhabilanls of Hodnelt, (1786) t 
T. R. 96, 101. 

* Per Lord Davey in Goktil Mandai V. 
Pudtnanund. (1902 ) 29 I A 196, 29 Cal. 707, 
715, 4 Bom. L. R- 793. 796. 

* Per Lord Herstiiell in Bank of England 
Vagluino Bioi, [1891J A C. 107. 144 ; 

Norendra Nalk Sircar V. Kamalbasini Dost, 
(1896 ) 23 I A. 18. 23 Cal. 563 


•* Ibid. p. 120. 

» Kari Sing, (1912) 40 Cal 433. 

• Salisk Chandra Chakravarti v. Ram 
Doyid i?e. (1920) 48 CaL 388 

. * Su^iitendtnt and Remembrancer of 

* Ktendort Lei. (igji) jj tah. 623. 
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It is not within tlie competence of any Court to usurp the functions of the 
Legislature, and a Court cannot in any way limit or extend the scope of any provision 
of the law on grounds of policy or other conaderations’. A statute should be interpreted 
according to the plain meaning of the ivords and should not be pven a wider meaning 
than what the words used would actually denote®. Although it may, perhaps, be 
legitimate to call history in aid to show what facts existed to bring about a statute, 
the inferences to be drawn therefrom are extremely slight*. 

A penal statute should, when its meaning is doubtful, be construed in the man¬ 
ner most favourable to the liberties of the subjects, especially so when it is of an excep¬ 
tional nature^ 

A general statute is to be construed as not repiealing by mere implication a 
particular one, that is, one directed to a special object or a special class of objects'. 

The following principles, as laid down in Maxwell*, will generally govern the 
construction of penal laws :— 

The paramount duty of the judicial interpreter is to put upon the language 
of the Legislature, honestly and faithfully, its plain and rational meaning, and to 
promote its object, it is for the Legislature, not the Court, to define a crime and 
ordain its punishment. It is unquestionably a reasonable expectation that, when the 
former intends the infliction of suffering, or an encroachment on natural liberty or 
rights, or the grant of exceptional exemptions, powers, and privileges, it will not leave 
its intention to be gathered by mere doubtful inference, or convey it in "cloudy and 
dark words" only, but will manifest it with reasonable clearness The rule of strict 
construction does not. indeed, require or sanction that suspicious scrutiny of the words, 
or those hostile conclusions from their ambiguity or from what is left unexpressed, 
which charactenze the judicial interpretation of affidavits in support of ex parte appli¬ 
cations. or of magistrates’ convictions, where the ambiguity goes to the jurisdiction 
Nor does it allow the imposition of a restneted meaning on the words, wherever any 
doubt can be suggested, to withdraw from the operation of the statute a case which falls 
both within its scope and the fair sense of its language. This would be to defeat, not 
to promote, the object of the Legislature, to misread the statute and misunderstand 
its purpose A Court is not at liberty to put limitation on general words which is 
not called for by the sense, or the objects, or the mischiefs of the enactment, and no 
construction is admissible which would sanction a fraudulent evasion of an Act. But 
the rule of strict construction requires that the language shall be -so construed that no 
cases shall be held to fall within it which do not fall both within the reasonable mean¬ 
ing of Its terms and within the spirit and scope of the enactment Where an enactment ’ 
may entail penal consequences, no violence must be done to its language in order to 
bring people within it, but rather care must be taken that no one is brought within it 
who is not within its express language. To determine that a case is within the intention 
of a statute, its language must authorize the Court to say so, but it is not admissible 
to carry the principle that a case which is within the mischief of a statute is within 
its provisions so far as to punish a crime not specified in the statute, because it is of 
equal atrocity or of a kindred character with those which are enumerated If the 
Legislature has not used words suffidently comprehensive to include within its prohi¬ 
bition all the cases which fall within the mischief intended to be prevented, it is not 
competent to a Court to extend them. It is immaterial, for this purpose, whether the 
proceeding prescribed for the enforcement of the penal law be criminal or civil. 

The degree of strictness applied to the construction of a penal statute depended 

> Shebatak Sinsh. (1922) 23 Cr. L J. 549. 31 Cr. L. J. 987. 

« Rameskwar Prasad, (1931) 27 N. L. R * Ramtun, (1926) 7 Lah 84 
270, 32 Cr. L J. 1266 « On the Interpretation of Statutes {7th 

' West Riding of Yorkshire County Court- Edn), Ch. X, pp. 226, 227, 228, 233, 235, 
<i7, 11906 ] 2 K. B. 716; Henrietta Muir Ed- 236. 244 S« Craies on Statute Law (3rd 
wards V. Attorney-General for Canada. (19301 Edn.), p. 441 See also Blackstone's Com- 
A. C 124,, 134 niCTitaries on the Laws of England (4th Edn ), 

* Bhista bin Madonna, (1876) 1 Bom. Vol I, p. 62. 

308, 311: Des Raj. (1930) 31 P. L. R. 677, 
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in great measure on the severity of the statute. When it merely imposed a pecuniary 
penalty, it was construed less strictly than where the rule was invoked ut iavorem 
vita... 

A strict construction requires, at least, that no case shall fall within a penal 
statute which does not comprise all the elements which, whether morally material or 
not, are ip fact made to constitute the offence as defined by the statute, as illustrative 
•of the rule of strict construction, it has been said that while remedial laws may extend 
to new things not in esse at the time of making the statute, penal laws may not. . 

The general principle, is wdl e.templified by companng the manner in which 
an omission which, it was inferable from the text, was the result of accident, has 
been generally dealt with in penal and in remedial Acts.. 

The rule of strict construction, however, whenever invoked, comes attended with 
•qualifications and other rules no less important and it is by the light which each con 
tributes that the meaning must be determined. Among them is t^e rule that that 
sense of the words is to be adopted which best harmonises with the^ context and pro¬ 
motes in the fullest manner the policy and object of the Legislature. The paramount 
•obj'ect. in construing penal as well as other statutes, is to ascertain the legislative intent 
and the rule of strict construction is not violated by permitting the words to have 
their full meaning, or the more extensive of two meanings, when best effectuating the 
intention. They are. indeed, frequently taken in the widest sense, sometimes even 
in a sense more wide than etymologically belongs or is popularly attached to them, 
in order to carry out effectually the legislative intent, or, to use Lord Coke’s words, 
to suppress the mischief and advance the remedy . 

The tendency of modem decisions, upon the whole, is to narrow materially 
the diffeience between what is called a strict and a beneficial construction All statutes 
•are now construed with a more attentive regard to the language, and criminal statutes 
with a more rational regard to the aim and intentirm of the Legislature, than formerly 
It is unquestionably right that the distinction should not be altogether erased from 
the judicial mind, for it is required by the spirit of our free institutions that the inter¬ 
pretation of all statutes should be favourable to personal liberty, and this tendency 
is still evinced in a certain reluctance to supply the defects of language, or to eke out 
the meaning of an obscure passage by strained or doubtful inferences The effect of 
the rule of strict construction might almost be summed up in the remark that, where 
•an equivocal word or ambiguous sentence leaves a reasonable doubt of its meaning 
which the canons of interpretation fail to solve, the benefit of the doubt should be 
•given to the subject, and against the Legislature which has failed to explain itself. But 
it yields to the paramount rule that every statute is to be expounded according to its 
expressed or manifest intention and that all cases within the mischiefs aimed at are, ii 
■the language permits, to be held to fall within its remedial influence. 

The phrase 'intention of the Legislature’ is, says Lord Watson in Salomon v. 
.Salomon & Co " a common but very slippery phrase, which, popularly understood, • 
may signify anything from intention embodied in positive enactment to speculative 
opinion as to what the Legislature probably would have meant, although there has 
bwn an omission to enact it. In a Court of Law or Equity, what the Legislature 
intended to be done or not to be done can only be legitimately ascertained from that 
which it has chosen to enact, either in express words or by reasonable and necessary 
implication " It is well settled that the intention of the Legislature must be gathered 
from the language used to express it,. .No doubt where the language of an enactment 
is capable of bearing more than one meaning or where if construed literally it would 
lead to absurd results, it is proper that the Court should ascertain the true Intention 
by acquainting itself with the law which existed before the Act was passed and what 
■was the mischief which was thereby intended to be remedied*. " In construing an 
Act of Parliament the Court always has to ascertain the Intention of the Legislature 


' 118971 A. C 22. 38 
* Per LawTCTice, L. J., in Hutiloon Co V 
•Ao/ynoj {Ineerporeted), 11930) 1 Ch. 528. 


553; Eastman Pholozraphie ilaUtials Co \ 
ComplTolleT-Gmeral. (1898) A C. 571. 
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from the language of the whole enactment, and it sometimes becomes necessary to do 
a certain amount of violence to the language in which a particular passage is couched in 
order to give effect to the intention to be gathered from the enadment as a whole^ 

The Legislature is presumed to enact prospectively and not retrospectively. While- 
this principle is of general application, it is followed with particular strictness in refer¬ 
ence to penal statutes*. 

Reports of the Indian Law Commissioners.—Reference is permissible to these- 
reports*. 

Proceedings of the Legislative Council.—Reference to these is not permissible*, 
but in England these are referred to*. 

Reports of Select Committees of the Legislative Council.—The Privy Council' 
has disapproved any reference to these reports*, but in England they are referred to*. 
They have been referred to by the Madras High Court in a case even after the Privy 
Council decision®. 

Statements of Objects and Reasons.—The Privy Council has disapproved any 
reference to these®, but they were referred to by the Bombay High Court in a case* 
decided after the Privy Council decision . and the Allahabad High Court too has held 
that reference can legitimately be made to these for the purpose of interpreting a statute 
where there is ambiguity^®. 

Headings.—The headings of different portions of a statute can be referred 
to to determine the sense of any doubtful expression in a section ranged under any 
particular heading”. They cannot control the plain meaning of the words of the 
enactment, though they may, in some cases, be looked at in the light of preambles 
if there is any ambiguity in the meaning of the sections on which they can 
throw light” General words in the heading of a group of sections cannot be con¬ 
strued as limiting the effect of plain words in a section contained in that group**. 
In cases of doubt Courts may be guided by the position in an Act of a particular sectiom. 

Marginal notes.—The marginal notes to the sections of an Act cannot be 
referred to for the purpose of construing the Act”. They are no part of the 


> Per Beaumont, C. J . in Veijappa, (1935) 
37 Bom. L. R. 739, 744. F b 

2 Pars Ram. (1930) 32 Cr. L. J 700. 

3 In Te Meui, (1862) 31 L. J. Bankcy.. 
87; SAaiA: Moosa V. Shaik Essa, (1884) 8 
Bom 241 , Chunilal v. Maniskankar, (1893) 
18 Bom. 616, 625 ; Ghulet, (1884) 7 All 44 : 
Romesh Chunder Sanyal v. Htru Mvnddl, 
(1890) 17 Cal fS2 ; contra, Taiucknath Sh¬ 
ear V Prosono Coomar Chose, (1873) 19 W. 
R. 48, 53. 

* Bal Gansadhar Tilak, (1897) 22 Bom. 

125 pp . .. 

Prem ' ■ * 2 

CaL ' • - 

perun ' ’ ’ i, 

L. R. ■ . . 

sad, J, 

* In re Mew, supra; Hcfctcr/ v. Purehes, 
(1871) L R 3 P. C 648. 649; Bishop of 
Oxford. (1879) 4 Q B. D 535. 


Prem ' 

Nalla 
Raja , 

V. Pt : , ' ■ 

C L. J. 6b. 

2 Drummond \ Drummond, (1866) L R. 
2 Ch App. 32 ; 45 

* Assam v. Patthuma. (1897) 22 Mad 


494. 5M. 


V. Melbourne Harbour Trust Commissioners, 
(1884) L. R 9 App. Czz. 365, 369; Official 
Asstgrtee, Bombay v. Chimniram Motdal, 
(1932) 34 Bom. L. R. 1615, 1622, 1627 ; 7s- 
matl Savadsaheb, (1933) 35 Bora L. R. 
836, 57 Bom. 537. 

« Reiev, Hare. [19351 1 K B. 354. 

« Fletcher V. Birkenhead Corporation,. 
11907] 1 K. B. 205. 

M Thakurain Balraj Kunwar v. Rat Jasat- 
pal Smgft. (1904) 31 I. A. 132, 143, 11 Bom. 
L. R. 516 ; In re Vtnayak, (1899) 1 Bom L. 
R. 645, 646. 24 Bom. 120, 122 ; Mahomed 
Ayoob, (1900) 2 Bom. L R. 918 ; Jamnadas 
V. Damodardas, (1926) 29 Bom L. R. 418; 
Skolapur Spinning Co , Ltd. v. Pandharinath, 
(1928) 30 Bom L R. 893, 897; Sheikh Cha- 
mman. (1919) 1 P. L. T. 11. 21 Cr. L J. 143. 
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Aa‘. A marginal note is merely an abstract of the clause intended to catch the eye*. 
In a Full Bench case the Allahabad High Court hdd that marginal notes to sections of 
p Act can be referred to for the purpose of interpretation if they can be regarded as 
inserted by, or under the authority of, or assented to by the Legislature^ 

Provisos—In construing a section full and natural meaning should be given 
to a proviso if any*. 

Illustrations.—The Indian Law Commissioners observed : “ These illustra¬ 
tions will, we trust, greatly facilitate the understanding of the law, and will at the same 
time often serve as a defence of the law In our definitions we have repeatedly found 
ourselves under the necessity of sacrificing neatness and perspicuity to precision, and of 
using harsh expressions because we could find no other expressions which would con¬ 
vey our whole meaning, and no more than our whole meaning. Such definitions stand¬ 
ing by themselves might repel and perplex the reader, and would perhaps be fully com¬ 
prehended only by a fevs* students after long application Yet such definitions are found, 
and must be found, in every system of law whidi aims at accuracy. A legislator may,’ 
if he thinks fit. avoid such ddinitions, and by avoiding them, he will give a smoother 
and more attractive appearance to his workmanship ; but in that case he flinches from 
a duty which he ought to perform, and which somebody must perform. If this neces¬ 
sary but most disagreeable work be not performed by the law-giver once for all. It 
must be constantly performed m a rude and imperfect manner by every judge in the em¬ 
pire, and will probably be performed by no two judges in the same way. We have 
tiierrfore thought it nght not to shrink from the task of framing these unpleasing but 
indispensable parts of a Code 

“The illustrations will lead the mind of the student through the same steps 
by which the minds of those who framed the law proceeded, and may sometimes show 
him that a phrase which may have struck him as uncouth, or a distinction 
which he may have thought idle, was deliberately adopted for the purpose 
of including or exduding a large class of important cases. In the study 
of geometry it is constantly found that a theorem which, read by itself, 
conveyed no disUnct meaning to the mind, becomes perfectly clear as soon as the 
reader casts his eye over the statement of the individual case taken for the purpose of 
demonstration. Our illustrations, we trust, will in a similar manner facilitate the 
study of the law ”®. 

Illustrations do not, in legal strictness, form part of an Act, and are not binding 
on the Courts. They furnish some indication of the presumable intention of the 
I^slature. They are not binding when inconsistent with the language of the sec¬ 
tion*. They ought not to be construed as limiting the right given by the section*. 
They cannot control the general words of a section*® They may be useful so far as they 
explain the meaning of the section, but must never be allowed to control its plain 
meaning, especially when the effect would be to a right, which it would, in its 

ordinary sense, confer**. But the Privy Council has laid down that illustrations to 


1 n It. .. v.t ... /iQQ';v * Dubty Sahai v. Caneshi Lai, (1875) 1 

AIL 34, 36. F.B. 

■ ' : * ^ ^(1890) 15 Bom 491, 496; 


* Atlorney-CeHeral V. Great Eastern Rail¬ 
way Co. (1879) 11 Ch. D 449, 465. 

* Ram Saran Das V. Bhagieat Prasad. 
(1928) 51 AIL 411, FB Followed in Ismait 
Sayadsaheb, (1933) 35 Bom. L. R. 336, 57 
Bom. 537 ; Secretary of State v. Bombay Mu- 
mcipaltly (No. 1). (1935) 37 Bom. L. R. 
499. 

* Alanzamonjori Dabee V Sonamoni 
Dabet. (1882) 8 CaL 637. 

■' Draft Penal Code, p xiv (Prefatoo* ad* 
dress of the Indian Law Commisaoners). 

* Ibid, p XV. 


•® Sprail (No. 3). (1927 ) 30 Bom. L. R. 
315; Ambaji. (1928) 30 Bom. L. R. 380. 
382. 52 Bom. 257; Satya Prtya GhoskaJ V 
Gobinda Mohun Roy Choicdhury. (1909) 14 ’ 
C W._N. 414. V 

** Koylask Chunder Ghose V. Sonalum 
Chimg B<rooie.(188l)7 CaL 132, 135 ; Maho¬ 
med Syedol Anffin v. Ytok Ooi Gark (1916) 
43 LA. 256, 19 Bom. L. R. 157; Jlfara/i v 



• 18 


LAW OF CUntES • 


[CHAP. 1. 


an Indian statute are to be taken as part of the statute*. 

Punctuation —The Privj' Council has held that in reading an Act of the Legis¬ 
lature the Court takes no notice of commas^. 

5. 'Within the said territories’.—^That is, the territories mentioned in 21 & 
22 Vic,, c. 106 If the offence is committed outside these territories it is not punish¬ 
able under the Penal Code’, unless it has been made so by means of special provi¬ 
sions such as ss. 3, 4, 108A, etc, of the Penal Code. Thus, a subject of a Native 
State, who is guilty of retaining stolen property within the Native State, is not liable 
to be punished under the Code*. 

By the terms of the Statute 24 & 25 Vic., c. 104, the exercise of jurisdiction in 
any part of His Majesty's Indian territories by the High Courts was meant to be 
subject to, and not e.xclusive of. the general legislative power of the Governor-General 
in Council An exercise of legislative authority by the Governor-General in Council, 
whereby any place or temtoiy is removed from the jurisdiction of the High Courts, 
is one expressly contemplated by the Statute 24 & 25 Vic, c. 104 (now s. 109 of 5 & 

6 Geo V. c 61). and by the Letters Patent issued under that Statute’. 

The Legislature has no power over any persons except its own subjects—that 
is, persons natural-bom subjects, or resident, or whilst thej* are within the limits of the 
kingdom The Legislature can impose no duties except on them; and when legis¬ 
lating for the bsn^t of persons, must, puma faae. be considered to mean the benefit 
of those who owe obedience to our laws, and whose interests the Legislature is under 
a correlative obligation to protect*. All cnme is local. The jurisdiction over the 
cnme belongs to the country where the cnme is committed, and except over his own 
subjects, His Majesty and the Imperial Legislature have no power whatever’. 

Territorial jurisdiction.—The general temtonal jurisdiction of a State extends 
into the sea as far as a cannon shot wall reach which is usually calculated to be a 
marine league, or three miles The temtones. stnctly speatang, of a State indude, 
therefore, not only the compass of land, m the ordmarj- acceptation of the term, belong* 
ing to sudi State, but also that portion of the sea lying along and washing its coast, 
which is commonly called its “maritime territory’’’ It is by the assent of nations 
that the three-mile belt of sea has been brought under the dominion of every State. 

In the FTonconia ca^ the question arose whether the British Courts had jurisdiction 
o\€r a foreigner in command of a foreign ship. who. whilst passing within three miles 
of English shores, ran into a British ship and caused loss of life. It ^vas held by se\’en 
out of thirteen Judges that in the absence of statutory’ enactment the Central Criminal 
Court had no power to tr>* such an offence. This dedsion led to the passing of the 
Territonal Waters Jurisdiction Act*, which has been extended to India, 

Where a crime is committed in the territonal jurisdiction of one State as the ' 
direct result of the act of a person at the time corporeally present in another State, 
international law, by reason of the prindple of constructive presence of the off^der 
at the place where his act took effect, does not forbid the prosecution of the offender by 
the former State, should he come within its temtonal jurisdiction A French ship. 


Bankallal (1933) ^ Bom. L R. 576; Hem- 
Chandra Xaskar v. yarendranalh Basu 
(1933 ) 61 CaL 148. 

’ Lola Bo]!a Mai \. Ahad Shah, (1918) 
21 Bom L R. 558. P.c.; Ram Lai, (1927) 3 
Luck. 244 

- Pugh \. Askutosh Sen, (1928) 31 Bom. 
L. R. 702, p.c. But see, contra, Taylor \. 
Bleach. (1914) 17 Bom. L. R. 56; AnaniapuT 
V. Kalckhan, (1912) 12 M. L. T. 224 

s See Moorga Chetty, (1881) 5 Bom. 338, 
F3 Act \'1II of 1882, s. 9. was passed to 
nullify the effect of this decision in respect of 
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« Citrtna, (1926) 48 All 687; Kirpal 
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.4l/.-6e«. for British Columbia v Alt-Gen 
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of Slate for Indta v. Sri Rajah Chelikant 
Rama Rao. (1916)43 I A. 192. 18 Bom. L.R. 
1007 See Oppenheim's International Law, 
VoL I. p. 393 ( 4th-Edn.) 
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the Lotus, collided, upon the high seas, with a Turkish ship which sank with loss 
of life of eight Turkish subjects. The Frendi navigating officer, being later within 
Turkish territorj*, ^-as arrested and tried for manslaughter by a Turkish Court, con- 
^^cted and punished The majority of the Judges of the Permanent Court of Inter¬ 
national Justice held that the Turkish jurisdiction could be supported on a territorial 
basis*. 

Prior to the decision in the Franconia case and before the enactment of the 
Territorial Waters Jurisdiction Act (41 & 42 Vic., c. 73), the Bombay High Court 
liad held that an offence committed on the high seas but within three miles from the 
coast of British India was punishable under the Penal Code as being committed with 
in the territorial limits of British India. In this case certain of the inhabitants of a 
■\illage sallied out in boats and pulled up and removed a number of fishing-stakes law¬ 
fully fixed in the sea within three miles from the shore by the villagers of a neighbouring 
village and it was held that the local criminal Court had jurisdiction over the offenders, 
and that the Penal Code was the substantive law applicable to the case*. 

Section 2 of the Territorial Waters Jurisdiction Act (41 & 42 Vic., c 73) says : 
■“ An offence committed by a person, whether he is or is not a subject of Her Majesty, 
on the open sea within the territorial waters of Her Majesty's dominions, is an offence 
■within the jurisdiction of the Admiral, although It may have been committed on board 
or by means of a foreign ship, and the person who committed such offence may be 
arrested, tried, and punished accordingly” 

“Offenre”, as used in this Act. means ”an act, neglect, or default of such a 
description as would, if committed within the body of a county in England, be punish¬ 
able on Indictment according to the law of England” (s. 7). “The jurisdiction of 
the Admiral ”, as used in this Act, includes the jurisdiction of the Admiralty of Eng¬ 
land and Ireland, or either of such jurisdictions as used m any Act of Parliament; and 
for the purpose of arresting any person charged with an offence declared by this Act 
to be within the jurisdiction of the Admiral, the territorial waters adjacent to the 
United Kingdom, or any other part of Her Majesty's dominions, shall be deemed to be 
■within the junsdiction of any judge, magistrate, or officer having power within such 
United Kingdom, or other part of Her Majesty’s dominions, to issue warrants for 
arrestbg or to arrest persons charged with offences committed within the jurisdiction 
of such judge, magistrate, or officer (ibid). “The territorial waters of Her Majesty’s 
dominions", in reference to the sea, means such part of the sea adjacent to the coaai 
of the United Kiqgdom, or the coast of some other part of Her Majesty’s dominions, 
■as is deemed by international law to be within the territorial sovereignty of Her Majesty ; 
and for the purpose of any offence declared by this Act to be within the jurisdiction of 
the Admiral, any part of the open sea within one marine league of the coast measured 
from low-water mark shall be deemed to be open sea within the territorial waters of 
Her Majesty’s dominions" (tbid). 

“ Proceedings for the trial and pimishment of a person who is not a subject of 
Her Majesty, and who is charged with any such offence as is declared by this Act to 
be within the jurisdiction of the Admiral, shall not be instituted in any court of the 
United Kingdom, except with the consent of one of Her Majesty's Principal Secretaries 
of State, and on his certificate that the institution of such proceedings is in his opinion 
expedient, and shall not be instituted in any of the dominions of Her Majesty out of 

the ” ■ ■ ’ 7 ’ . * •' . * 

in 

•exf , • . 

It has been acknowledged by all nations that the Courts of a State have juris¬ 
diction over its ports and harbours, the mouths of its rivers, and its land-locked bays 
This principle has been followed in an old Bombay case*. A foreigner committing an 

, * Lotus case, (1927) S J. 770, 165 L. T. C) 63. 

421, Law Quarletly Review, Vol. XLIV, p. » Essub Ibrahim, (1845) Perry’s G'' 

^54 Cases 577. See arfuments in De S 

* Kastya Rama, (1871) 8 B H. C (Cr. (1909) 11 Bom. L. R. 221 
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offence in any such place will be amenable to the jurisdiction of British Courts, whether 
or not his act amounted to an offence in his axintry. The accused was indicted for 
an unnatural offence committed on board of an East India ship, lying in St. Katherine’s 
Docks It was argued that he was a native of Baghdad where his act would not have 
amounted to an offence But the Court held that that was not a legal defence*. 

Amendment.—After the word “ territories ” there was the clause “ on or after 
the said first day of January, 1862 ”, but it was omitted by Act XII of 1891, Schedule I. 

PRACTICE. 

Jurisdiction.—Where it is doubtful whether the offence is committed in British 
or foreign territory, the question of jurisdiction cannot be fully determined unless the 
Magistrate proceeds with the investigation and states what in his opinion is proved 
by the evidence of the witnesses* 

3. Any person liable, by any law passed by the Governor 
General of India in Council^ to be tried for an 
offence committed beyond the limits of the said terri¬ 
tories shall be dealt with according to the provisions 
of this Code for any act* committed beyond the said 
territories in the same manner as if such act had 
been committed within the said territories. 

COMMENT. 

This section only applies to the case of a person who, at the time of committing: 
the offence diarged, was amenable to British Courts*. This and the following section 
relate to the extra-territorial operation of the Code. 

1. ’ By any law passed by the Governor General of India in Council —'Tbe 

effect of the«^ •« .. 

fied in the I \ ; le 

If an India . ^, 

adultery) fc ^ .,..-..-,.,..*..1:.-.- A 

native Indian subject of His Majesty, being a soldier in the Indian Army, committed 
a murder in while on service in such army, and was charged with this offence- 

at Agra, It was held that he might be dealt with in respect of such offence by the 
criminal Court at Agra*. 

The first statute dealing with offences committed beyond British India was the- 
Offenders in Foreign States Act (1 of 1849). It consolidated several Regulations 
dealing with the same subject-matter. Then came the Foreign Jurisdiction and Ertra- 

dition Act (XI of 1872) which dealt with -T* '■ 

Act was repealed by Act XXI of 1879. ( 

the sections dealing with such offences in the 

as ss. 188 and 189 The Fordgn Jurisdiction Act and the Eirtradition Act of 1879’ 
were consolidated in 1903 as the Extradition Act (XI of 1903). 

Legislative power,—^The Indian Legislature has power to make laws_ 

(fl) for all persons, for all Courts, and for all places and things, withiit 
British India; and 

(fr) for all subjects of His Majesty and servants of the Crown within other 
parts of India : and 

(c) for all native Indian subj’ects of His Majesty, without and beyond as 
well as within British India; and 


Punishment of 
offences committed 
beyond, but which 
by law may be 
tried within the 
territories 


* Esop, (1836) 7 C. & P. 456 

* Motee Ch\xnd v. Mohendronath Haidar. 
(1868) 9 W. R. (Cr.) 29. 

s Pirlai, (1873) lOB H C (Cr. C) 356; 


Roda. (1889) P. R. No. 30 of 1889 • Ibrahim. 
(1893) P. R No 7 of 1894. 

« XV of 1903 

* Sarntukh Singh, (1879 ) 2 Ail. 218, F® 
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(rf) for the EO\*emment oRicers, soldiers, (airmen), and followers in His 
Majesty’s Indian forces, wherever they are serving, in so far as they are not subject 
to the Army Act (or the Air Force Act); and 

(e) for all persons employed or serving in or belonging to any naval forces 
raised by the Governor-General m Counal wherever they are serving, m so far as 
they are subject to the Naval Disaphne Act^. 

When an Act of the (Jo%emment of India is outside the scope of the powers 
deri%-ed from an Act of Parliament, the High Court has power to declare such an 
enactment ultra vires and of no force and effect* The power of superintendence which 
the High Court has o\er Courts subject to its appellate jurisdiction, under s. 107 of 
the Goremment of India Act. cannot be uken away by the Governor-General under 
ss. 71 and 72 of the Act w’hich empower him to make regulations and ordinances®. The 
effect of the ratio in Balkrishna's case is negatived by the Government of India Act, 
1933, which pro%-ides “ Nothing in this section shall be construed as giving to a High 
Court any jurisdiction to question any judgment of any inferior Court which is not 
otherwise subject to appeal or revision”-*. 

2. • Aa’._It includes omission as well (s. 32, infra). 

Extension, of 4. The pTOVisions of this Code apply also to 

any offence committed by— 

(7) any Native Indian subject’ of Her Majesty in any place 
without and beyond British India*; 

{2) any other British subject within the territories of any 
Native Prince or Chief in India ; 

(5) any servant of the Queen*, whether a British subject or 
hot, within the territories of any Native Prince or Chief in India. 

Explanation .—In this section the word “offence” includes every 
act committed outside British India, which, if committed in British 
India, would be punishable under this Code. 

ILLUSTRATIONS. 


(а) A, a coolie, who is a Native Indian aibject, (»mmits a murder in Uganda 
He can be tried and convicted of murder in any place in British India in which he 
may be found. 

(б) B. a European British subject, conmils a murder in Kashmir. He can 
be tried and convicted of murder in any place in British India in which he may be 
found 

(c) C, a foreigner who is in the service of the Punjab Government, commits 
a murder in jkind. He can be tried and convicted of murder at any place in British 
India in which he may be found. 

(d) D. a British subject living in Indore, instigates E to commit a murder 
in Bombay. D is guilty of abetting murder. 

COMMENT. 


Object—The present section 4 (introduced by Act IV of 1898) shows the e-v- 
tent to wh ch the Code now applies to offences committed outside British India " At 

♦i. .• T — • — • —j T»—!•-♦ 1—• —1- 

the time the I * ■ ' 

conferred on ' ■ ■ 

in one partic^.u. .. 3 . , , . 

Government.. .But since 1860 Parliament has conferred \-anous extra-territorial 


* Government of India Act, 1915 (5 & 6 
Geo V. c 61), s. 65 

* Parmtihtuat Ahir, (1918) 3 P. L. J. 
537. 


* Balkjishna Phartsalkar. (1932) 34 Bom. 
L R. 1528, 57 Bom. 96. S B 

• Government of India Act. 1935 ( 25 & 26 
Geo. V, c 42), ss. 224(2), 403(2) 
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offence in any such place will be amenable to the jurisdiction of British Courts, w’hcther 
or not his act amounted to an offence in his country'. The accused was indicted for 
an unnatural offence committed on board of an East India ship, lyinp in St. Katherine’s 
Docks. It was argued that he was a native of Baghdad where his act would not have 
amounted to an offence. But tlic Court held that that w'as not a legal defence’. 

Amendment.—After the word "tcmtorics” there was the clause "on or after 
the said first day of January, 1862 but it was omitted by Act XII of 1891, Schedule I. 

PRACTICE. 

Jurisdiction.—Where it is doubtful whether the offence is committed in British 
or foreign territory, the question of jurisdiction cannot be fully determined unless the 
Magistrate proceeds with the mveslipition and states what in his opinion is proved 
by the evidence of the w itncs«es* 

3. Any person liable, by any law passed by the Governor 
General of India in Council*, to be tried for an 
offence committed beyond the limits of the said terri¬ 
tories shall be dealt with according to the provisions 
of this Code for any act* committed beyond the said 
territories in the same manner as if such act had 
been committed within the said territories. 

COMMENT. 

This section only applies to the case of a person who. at the time of committing, 
the offence charged, was amenable to Dntish Courts*. Tliis and the following section 
relate to the extra-territorial operation of the Code, 

1. ‘ By any law passed by the Governor General of India in CouncilThe- 
I . . -he (,pcration of the section to the cases spcci- 

' ’ ■ 16 and 188 of the Criminal Procure Code. 

• • • lidi is not an offence in that country lc.g. 

Code, he may be prosecuted in India. A 
'' . 'j. it a soldier in the Indian Army, committed 
a murder in Cyprus while on service in such army, and was charged with this offence- 
at Agra. It was held that he might be dealt with in respect of such offence by the 
criminal Court at Agra*. 

The first statute dealing with offences committed beyond BntisU India was the 
Offenders in Foreign States Act (I of 1849). It consolidated several Regulations 
dealing with the same subject-matter. Then came the Foreign Jurisdiction and Extra¬ 
dition Act (XI of 1872) which dealt with - 

Act was repealed by Act XXI of 1879 

and the Extradition Act of 1879 
.\l of 1903). 

Legislative power.—The Indian Legislature has power to make laws— 

(a) for all persons, for all Courts, and for all places and things, within 
British India; and 

(fc) for all subjects of His Majesty and servants of the Crown within other 
parts of India ; and 

(c) for all native Indian subjects of His Majesty; without and beyond as 
well as within British India ; and 


Punishment of 
offences committed 
bc>ond, but which 
by law may he 
tried within the 
lemtones 


1 Esop, (1836) 7 C & P. 456. 

* Motee Chend v Mohendronalk Haidar, 
(1868) 9 W. R. (Cr.) 29. 
s Ptrtai. (1873) lOB H C (Cr. C.) 356; 


Soda, (1889) P. R. No 30 of 1889 . Ibrahim. 
(1893) P. R No 7 of 1894. 

* XV of 3903. 

5 Sarmukh Singh. (1879) 2 All. 218, FB- 
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(rf) for the gON'emment officers, soldiers, (airmen), and followers in His 
Majesty’s Indian forces, wherever they are serving, in so far as they are not subject 
to the Army Act (or the Air Force Act); and 

(c) for all persons employed or serving in or belonging to any naval forces 
raised by the Govemor-CJeneral m Counal wherever they are serving, in so far as 
they are subject to the Naval Discipline Act». 

\Vhen an Act of tlie (jovemment of India is outside the scope of the powers 
deri\’ed from an Act of Parliament, the High Court has power to declare such an 
enactment ultra vires and of no force and effect* The power of superintendence which 
the High Court has over Courts subject to its appellate jurisdiction, under s. 107 of 
the GoTCmment of India Act, cannot be taken away by the Governor-General under 
ss. 71 and 72 of the Act which empower him to make regulations and ordinances*. The 
effect of the ratio in Balhishna's case is negatived by the Government of India Act, 
1933, which provides . “ Nothing in this section shall be construed as giving to a High 
Court any jurisdiction to question any judgment of any inferior Court which is not 
otherwise subject to appeal or revision ” *. 

2 . 'Act*.—It includes omission as well (s. 32, infra). 

Eximaon, of 4 ^ The provisions of this Code apply also to 

i-ode to extra-ter- „ *.. 11 . rr j 

ntorial offences. any ofience committed by— 

(1) any Native Indian subject’ of Her Majesty in any place 
without and beyond British India’; 

(2) any other British subject within the territories of any 
Native Prince or Chief in India ; 

(i) any servant of the Queen*, whether a British subject or 
hot, within the territories of any Native Prince or Chief in India. 

Explanation .—In this section the word “offence” includes every 
act committed outside British India, which, if committed in British 
India, would be punishable under this Code. 

ILLUSTRATIONS 

(o) A, a coolie, who is a Native Indian subject, commits a murder in Uganda. 
He can be tried and convicted of murder in any place in British India in which he 
may be found. 

(6) B, a European British subject, commits a murder in Kashmir. He can 
be tried and convicted of murder in any place in British India in which he may be 
found. 

(c) C, a foreigner who is in the service of the Punjab Government, commits 
a murder in Jhind. He can be tried and convicted of murder at any place in British 
India in which he may be found. 

(d) D, a British subject living in Indore, instigates E to commit a murder 
in Bombay. D is guilty of abetting murder. 

COMMENT. 

Object.—The present section 4 (introduced by Act IV of 1898) sho\vs the ex¬ 
tent to which the Code now apr’’" ^ 

the time the Indian Penal Code , ■ ' s 

wnferred on the Indian Legislat - . ■■■ ■ , 

in one particular case, namely. ' ^ c. 

Government. ..But since 1860 Parliament has conferred various extra-territorial 

Government of India Act, 1915 (5 & 6 * BalkiUhna Phansalkar, (1932) 34 Bom 

Gw. V. c 61 ), s. 65. L. R. 1528. 57 Bom. 96. s b ' ^ 

* Faimtshwat Ahh, (1918) 3 P. L. J. • Co%Tmment of Indu Act. 1935 (25 A- 
537. Cea V, c 42), ss. 224(2), 40G(2). 
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powers on the Indian LeRislature. .We think it is right and convenient, in the case of 
a Code like the Indian Penal Code, that the extent of its e-xtra-terrltorial operation 
should appear on the face of the Code itsdf 

Principle.—Under the first clause native Indian subjects of His Majesty the 
Kmg-Emperor are triable m British India for offences committed by them at any 
place out of British India Under the second clause any European British subject who 

commits an offence within the territories of any Native Prince or Chief in India is 

triable in British India. If such person commits an offence within the French or Pw- 
tuguese territory in India he cannot be tried m British India. Clause 3 gives jurisdic¬ 
tion to try servants of His Majesty, whether British or Indian, for offences committed 
by them in the territories of any Native Prince or Chief in India. 

1 . ' Native Indian subject—These words mean only native subjects <fc 

jure and not de fcclo Occasional residences in British territory cannot be taken to 

lender a person who is not de jure a subject, a subject for the purpose of criminal 

jurisdiction being e.xcrcised over him for an act committed in a foreign territory, which, 
if committed within British territory, would have been an offence cognizable by British 
Courts^. The term ‘Native Indian subject of His Majesty’ docs not include ‘sen'ants 
of His Majesty ’. It has b(?cn so held by the Bombay High Court m a cafc in which 
the accused was a Talaii in the British tcintory but his family belonged to a %'illage 
in the Baroda State and he was bom there His services were lent by the Britisli 
Government to tlie Cambay State While serving Uiere he look bribes and was con¬ 
victed by the First Class Magistrate of Ahmedabad withm whose j‘urisdiction he was 
found and arrested. It was held that the accused was not a ‘Native Indian subject 
of His Majesty' within the meaning of s. 188 of the Code of Criminal Procedure, 
and that as ‘servant of the Queen' the Magistrate had no jurisdiction to try him 
for an offence committed in a foreign Stale* 

The legislative authority of the Government of India is expressly declared to 
extend to all native Indian subjects of His Majesty, without and beyond as well as 
within British India, by s 65 (1) (r) of the Government of India Act. 1915*. 

2. ‘ British India ’.—See s. 15. tn/ro, as to the definition of this term. The 
General Clauses Act* says that ‘ British India ’ shall mean all territones and places 
within His Majesty’s dominions which are for the time being governed by His Majesty 
through the Governor-General of India or through any Governor or other officer sub¬ 
ordinate to the Governor-General of India*. 

The word ‘ India' means British India, together with any territories of any 
Native Prince or Chief under the suzerainty of His Majesty exercised through the 
CovemoT'Cenera) oi India, or through any Governor or other oflker subordinate to 
the Governor-General of India®. 


3. ' Servant of the Queen—See s. 14, mfra. The legislative authority of the 
Government of India is expressly declared to extend to "all servants of the Govern¬ 
ment of India within the dominions of Princes and States in alliance with His 
Majesty ’’ ^ The servant may be a Native Indian subject or a European British sub¬ 
ject or a foreigner. 

Crimes committed outside British India.—^Where an offence is committed 
beyond the limits of Bntish India but the offender js found within its limits two contin¬ 


gencies anse :— 

(1) The offender may be given up for trial in the country where the offence 
was committed {extradition), 

(ID The offender may be tried in British India {extra-teruloTial or ex-terri- 
tonal jurisdiction) 


G. I.. (1897), Part VI. p 237. 

Fahr. (1884) P. R. No. 1 of 
t^atwarai, (1891) 16 Bom. 178. 

5 & 6 Geo V, c 61. 

Act X of 1897, s 3 (7); The Interpreta- 


tion Act, 52 & 53 Vic, c. 63, s. 18 (4). 

• The General Clauses Act, s. 3 (27); 
The Interpretation Act, s. 18 (5). 

» 24 & 25 Vic. c 67, s. 22. 
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(I) Ejrtradidon.—^The scene of offence committed outside British India may 

be— 

(1) Any of the Native States in which the Governor-General or Governor lias 
a power and jurisdiction through a Political Agent; 

(2) a Foreign State ; or 

(3) some part of His Majesty's Dominions 

(1) Before the passing of the Foreign Jurisdiction and Extradition Act (XXI 
of 1879), e.xtradition, as between the British Government and some of the Native 
States, was governed by %nrtue of special treaties* “ But such treaties have become 
obsolete owing to the passing of the above Act which afforded a much quicker remedy 
Many of the Nati\*e States have by subsequent agreements given up their rights under 
treaties after the Act came into operation This Act has been substituted by the 
Indian Extradition Act, XV of 1903, s 7 (1) of which says "Where an extradition 
offeice (ie., any such offence as is described in the first schedule of the Indian Extra¬ 
dition Act) has been committed oi is supposed to have been committed by a person, 
not bdng a European British subject, m the temtones of any State not being a Foreign 
State and such person escapes into or is in British India and the Political Agent m or 
for such State issues a t\’arTant. addressed to the District Magistrate of any district 
m which such person is bclie\ed to be, or ii such person is believed to be in any 
Presidency-town to the Chief Presidency Magistrate of such town, for his arrest and 
delivery at a place and to a person or authority indicated in the warrant, such Magis¬ 
trate shall act in pursuance of such warrant and may give directions accordingly ’’ *. 
T.k Political Agent is not empowered by this Act to demand the extradition of a Euro¬ 
pe^ British subj'ect Such a person will be dealt with under s 188 of the Code of 
Criminal Procedure 

Such requisition must come through the Political Agent for such State if there 

is any. 

Magistrates in British India may issue warrants to arrest persons having com¬ 
mitted offences in Native States on such information or complaint and on such evi¬ 
dence as would justify the issue of a warrant if the offence had been committed with¬ 
in the local limits of his jurisdiction, and surrender them to the States within whose 
limits the offences are committed even without a requisition (s JO). 

But the provisions of the Act shall not derogate from the provisions of any 
treaty for the extradition of offenders, and the procedure provided by any treaty shall 
be followed (s. 18) 

(2) Where the scene of offence is some foreign State (i.e., a State to which, 
for the time being, the Extraditiwi Acts 1870’ and 1873’ apply) the fugitive criminal 
may, if the Government of India or the Local Govetnment thinks fit and the offence 
is one of the offences mentioned m the first schedule of the Indian Extradition Act 
(XV of 1903) and is not of a political character, be surrendered on a requisition^ 

In order to constitute an offence of a political character, there must be two or 
more parties in the State, each seeking to impose the Government of their own choice 
on the other, and if the offence is committed by one side or the other, in pursuance of 
that object, it is a political offence, otherwise not*. 

If the foreign State is not of the above description, then there is no Act, or 
provision in any Act. for the giving up of a foreign subject, found in British India, 
who has committed a crime in that State. Since the passing of the Extradition 


* See Aitchison’s Treaties and Sunnuds, 

and Lee Warner's Native States of India, 
p. 337 ^ ^ 

* A District Magistrate who is addressed 
with a View to execution of a warrant issued 
by a Political Agent of a Native State undtf 
this section must act in pursuance of such 
warrant and has no authority to ascertain 
whether a prima facie case exists against 
the accused or not : Giyan Chand, (1908) 


P. R No 3 of 1909. 

* 33 & 34 Vic., c 52. 

* 36 & 37 Vic. c 60 

* The Indian Extradition Act. s. 3. See 
the procedure laid down in this section. 

« Per Cave, J.. in Ke Aleunier, [1894) 2 
Q B. 415. 419. See also Stephen’s History 
oi the Criminal Law of England, Vol 11. rw- 
ce iM 
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Acts 1870 to 1893‘ Great Britain has entered into Extradition treaties with v’arious 
foreign States embodying its provisions’ Sucli arc the Portuguese Treaty Act (IV of 
18S0) and the Treaty witli France (1909)*. Tlie East Indian possessions of France 
having been excluded from the Extradition Treaty of 1876, and not being States or 
parts of a State to whidi the Extradition Acts of 1670 and 1873 apply, are held to 
be not a foreign State within the meaning of the Indian Extradition Act. In a Cal¬ 
cutta ease an accused who had taken shelter in British India after committing an offence 
at Chandcrnagorc was extradited in virtue of the treaty with France of 1850*. Simi¬ 
larly. the (jovemment of India delivered up to the Government of Pondiclicrry n 
British Indian subject who had conunittcd theft within tJic Frcndi territory’. In the 
ease of some foreign Asiatic Slates, usage, sufTcrance or acquiescence has given cx- 
rerritona! jurisdiction to British Courts 

i3) Where a jx-rson accused of liaving committed an offence specified in s. 9 
43f the Fugitue Offenders' Act 1881“, or s. 19 (d) of the Indian Extradition Act 
(Viz, treason, or any other offence punishable with rigorous imprisonment for a term 
•of twdve months or more, or with any greater punishment) in one part of His 
Jvlajcsty's dominions has left that p.irt. sudi person, if found in another part of Ilis 
Alajcsty’s dominions, ^hall be liable to be apprehended and returned in manner pro¬ 
vided by the Fugitive Offenders' Act to the part from whidi he is a fugitive. 

(II) Extra-territorial jurisdiction.—The BriiisJ) Indian Courts arc empowered 
to tri’ offences committed out of British India either on (A) Land; or (B) High 
■Seas 

(A) Land.—By virtue of ss 3 and 4 of the Penal Code, and s. 18S of tlic Code 
•of Criminal P*roccdurc, local Courts can lake cognizance of offences committed bcj'ond 
the territories of British India. Several Acts of Parliament al>o confer similar juris¬ 
diction. Tlw High Courts arc empowered by their Charters to try Eurojxan British 
subjects and serv'ants of the King for offojccs <»mmittcd in the territories of Nativx 
Princes’. If tlic offender is a native Indian subject then he may be tned no matter 
•where he commits the act which is an offence under the (^c tvidc the Explanation). 
Tlic act alleged to have been done must amount to an offence punishable under the 
Code*. Where tlic Court is dealing with an act committed outside British India by 
•an Indian subject which would be an offence punislublc under Uic Code if it had been 
committed in British India, this section as It now exists, constitutes the act an offence, 
■and It can be dealt with under s. 188 of the Criminal Procedure Code*. 

Section 188 of the Criminal Procedure Code provides :_ 

" When a Nativx Indian subject of Her Majesty commits an offence at any pla« 
without and beyond the limits of iBritisI) India, or when any Bntisii subject commits 
an offence in the territories of any Native Prince or Chief m India, or wlicn a servant 
of the <2uecn (whether a Britisli subject or not) commits an offence in tlie territories 
of any Native Prince or Chief m India, he may be dealt with in respect of sudi offence 
as if it had been committed at any place within British India at which he may be 
found : 

.._j .. ctions of this 

' India unless 

o is alleged to 

* 53 & 59 Vic., c. 33, s. 2. 
a See Encyclo of the Laws of England 
for a list of such treaties. 

s Extradition (France and Tunis) Order 
in Counal 1909, Bom Covt. Gazette. 1910l 
Part 1. p. 55 

« Rahamat /Ui. (1919) 47 Cal. 37. In a 
subsequent case this ease has been dissoited 
from, see In re CuUinzIon, (IKO) 48 CaL 
328 The Madras High Court has doubted 
whether the latter ca«c is correctly decided 
and has agreed with the former case: In re 


AluIhuTcddt. (1930) 53 Mad. 1023 
In te iiluIhuTtddi, supra. 

• 44 & 45 Vic., c. C9. See the Appendi-X 
where tins statute is set out fully 

<1?71) 8 a H. C. (Cr. C) 92; 
v. (IS55) 2 M. H. 

• PawbftnrlAi //ira5Aar/fti.(1923)25 Bom- 
U R. 772. 47 Bom. 907. 

• A’arajaH Mahale. (1935) 37 Bom L. R. 
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have been committed, certifies that, in his opinion, the charge ought to be inquired into 
in British India’; and. where there is no Political Agent, the sanction of the Local 
Govemmait shall be required”. 

The first part of this section refers to offences said to have been committed in 
any territory' and not to offences committed on the high seas*. 

The word ‘ found' in the section must be taken to mean, not where a person is- 
discovered, but where he is actually present*. A man brought into a place against 
his will can be said to be found there*. In the Nasik Conspiracy case the ques¬ 
tion arc^ whether tlie Special Tribunal had power to try one of the accused who had 
escaped at Marseilles from the custody of police-officers, charged with the duty of 
bringing him from London to Bombay, but was re-arrested there and brought to Bom¬ 
bay and committed for trial by the Speaal Magistrate at Nasik. It was held that 
where the accused was in tlie country and was charged with an offence under the 
Penal Code it would not avail him to say that he was brought there illegally from a 
fordgn country*. 

Cases._^Where a certificate under s. 188 of the Criminal Procedure Code is 

granted.—A Native Indian subject of His Majesty committed theft in the territory 
of a Native State, and was discovered in the territory of another Native State, and 
from there brought dot\Ti or came of his own accord to Ahmedabad. A certificate 
was granted the Political Agent that the offence ought to be inquired into in British 
India. It v.'as held that the Sessions Court at Ahmedabad was competent to try the 
accused*. • 

Where no certificate is obtained under s. 188 of the Criminal Procedure 
Code.—The accused, Native Indian subjects of His Majesty, were charged with com 
mitting criminal breach of trust in respect of certain proj^rty entrusted to them as 
carriers Tlie offence was alleged to have been committed in the Portuguese territory, 
and they were found at a place in British India. It was held that they could be tri^ 
where found, under s 188 of the Criminal Procedure Code, and the proviso to that 
section had no application as there was no Political Agent in the Portuguese territory*. 
The above case was considered not good law In a later case, where a child as defined 
in the Child Marriage Restraint Act, 1929, was married at Gog in Portuguese India, 
the parents of the child residing in British India and promoting the mamage v/ere held 
not punishable under the Act*. A minor girl (under sixteen years) was taken by 
the accused from Sholapur to Tuljapur (foreign territory), and there dedicated to 
the goddess Amba, with intent or taiowing it to be likely that she would be used for 
purposes of prostitution The accused was convicted of an offence under s 372 by 
the District Magistrate of Sholapur. It was held that as the offence of the disposal 
of the minor took place out of British India, the Magistrate had no jurisdiction to 
try the offence in the absence of a certificate of the Political Agent or the sanction of 
the Local Government as required by s. 188, Criminal Procedure Code*. A bullock 
Vi'as stolen in British Indian territorj’. Two months after the theft it was sold by the 
accused in the Idar State territory. The accused was convicted under s 411 It 
was held that he could not be so convicted in the absence of a certificate from the 
Political Agent under s 188 of the Criminal Procedure Code’*. Where a District 
Magistrate instituted criminal proceedings in British India against a Native Indian 


-Bapu Dddi. (1882) 1 Weir 1, 5 Mad 

* Manuel Philip, (1917) Bom L R. 

527, 11 Bom. 667. „ ^ 

» Mhianlal. (1882 ) 6 Bom. 622 ; Bande 
Mi. (1927) 29 Cr L. J. 68 

* SaltltT. (1858) 27 L. J. (M. C.) 48 

* Vinayak Damodar Savaikar, (1910) 13 
Bom. L. R 296. 304 , 35 Bom 225 ; IVkttler. 
(1928 ) 29 Cr. L. J 1089. See Shew But. 
(1^1) 7 Burma L R. 83, 86. in which the 
Chief Court of Burma has taken a different 


view of the Pn\-)‘ Council decision in Muham¬ 
mad Yusu}-ud-din. (1897) 24 I. \ 137, re¬ 
ferred to m case. 

* Alaganlal, sup. 

* Daya Bbima. (1888) 13 Bom 147 

* NaTa^an MahaJe. (1935) 37 Bom. L. R. 


• Baku Tukaram. (1899) 1 Bom L R. 
678. 24 Bom. 287 ; Sirrfffr Mrtu v Jethabkai 
Amitbhai (1906) 8 Bom. L. R. 513 

Sana Malhur. (1929 ) 32 Bom L. R 98 
54 Bom. 171. 
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subject, in icspect of certain offences ooimnitted by him in French territory, without 
a certificate under s. 188, Criminal Procedure Code, 1882, it was held that although the 
Magistrate was the Political Agent who might have certified under that section, the 
-proceedings were void for want ol such certificate'. The Allahabad High Court has 
similarly held that the absence of the certificate of the Political Agent is an absolute 
har to the trial®. 

The accused enticed away a married girl, under sixteen years, from the house of 
her father, where she was temporarily staying, in the territory of the Maharaja of 
Kashmir The girl was made to leave her home on a deceitful message, and was 
subsequently persuaded to go away with the accused. The accused induced her to 
file a oetition at Gujerat, in the British territory, to the effect that she was without 
a guardian and was going to settle there to practise prostitution. He also rented a 
■shop for her to carry on the said profession. No certificate was obtained from the 
Political Agent, but no objection was taken on behalf of the accused in the lower 
Court The former Chief Court of the Punjab held (1) that, as the girl was induc¬ 
ed to leave her home in consequence of a deceitful message and persuaded to go away 
■with the accused who actually seduced her with an intent to ifficit intercourse, the 
offence committed was covered by s 366 of the Code; (2) that the objection to the 
defect ansing from the want of a certificate was made too late and the trial of the 
case without a certificate was. therefore, an irregularity which was cured by s. 537, 
Criminal Procedure Code, no prejudice having been alleged or proved*. 

Subsequent annexation or transfer of ihe territorj where the offence is com¬ 
mitted.—A person, after having committed dacoity attended with murder, absconded 
to Bhootan, which was subsequently annexed by the British Government. It was 
held that he could be tried and convicted for the offence by the British Courts*. Simi¬ 
larly, where certain persons were cliarged with committing an offence at a place In 
British India and committed to a Court of Session and the place where the offence 
was committed became part of a Native State subsequently, it was hdd that the 
British Courts were not deprived of jurisdiction inasmuch as at the time of the trans¬ 
fer of the place where the offence had been committed the accused were in British 
India in custody, in point of law, of a Court of competent jurisdiction*. 

Breach of contract under Act Xlll of J859.—The accused, having contracted 
..in a foreign territory to labour for the compfainant m the British territory, broke his 
contract. He was arrested in the ford^ territory, brought into' the British territory 
and tried there. It was held that the Britidi Court had no jurisdiction, “ lioth the con¬ 
tract and the breach having taken place in foreign territory ” ®. The accused, having 
received an advance of money from the complainant, contracted to labour for him in 
a foreign territory. The accused broke the contract, for which he was prcKecuted in 
British India. It was held that the British Court could not entertain the case'. 

Jurisdiction over Christian British subjects in Native States.—^The Governor 
General in Council can by order authorize and empower any High Court to exercise 
all or any portion of the jurisdiction and powers, conferred or to be conferred on it 
by His Majesty’s Letters Patent, in respect of Christian subjects of His Majesty resi¬ 
dent within the domiruons of Princes and States of India in ^liance with His Majesty. 
In exercise of the powers thus conferred by the Indian High Courts Act, s. 3 (28 & 
29 Vic., c. 15), which corresponds to s. 109, sub-s. (1), of the Government of India 
Act, 1915 (5 & 6 Geo. V, c 61), the Goveraor-General in Council has issued the fol¬ 
lowing three Notifications :— 

1 Kalkaperumal, (1889) 13 Mad 423; « Roopa. (1865) 2 W. R (Cr.) 49 

Sapu Daldi. (1882) 5 Mad 23 ; Ram Prasad ' »—• -j* mi 

CUTU, (1929) 11 P. L T 433, 31 Cr. L. J. 

364 \ 

2 Rbpt SuniaT, (1896) 19 All 109 

3 FaM Un, (1901) P. R. Na 4 of 1902, 

See''al» Makamadbuksk KarimbHksh, 

(1^) 8 Bon\L. R. 507, 4 Cr. L. J. 49, 


Mad, 21. 
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I. In supersession of the notification of the Government of India in the Foreign 
Department. No. I78-J.. dated the 23rd September 1874. as subsequently amended, 
except in so far as it relates to Berar and to the paraganas of Todgarh, Dewair, 
Saroth, Chang and Kot Karana in Merwara, the Governor-General in Council is 
pleased to direct that original and appellate criminal jurisdiction over European Bri¬ 
tish subjects of His Majesty, being Christians, resident within the territories, save the 
portions aforesaid, of the States of India named below shall, until the Governor- 
General in Council otherwise orders, be exercised by the High Courts of Judicature 
established at Fort William. Madras. Bombay and Allahabad, respectively, as fol¬ 
lows :— 

By the T/igA Court at Fart William in — 

Nepal Sikkim. 

The Slates in the political control of the Government of Fort William in Beneal. 

The Slates in the political control of the Chief Commisiuoner of As-sam. 

By the High Court at Afadras in — 

Mysore. Banganapalle 

Puduldottai. Sandur 

The portions of the Kalahandi State occupied by the Raipur-Vizianagaram section of the 
Bengal-Nagpur Railway. 

By the High Court at Bombay in — 

Baroda. Hyderabad 

The States in Central India other than those m the Baghelkhand and Bundelkhand 
Agencies. 

The States in Rajputana, excluding the portions of the Bharatpur State occupied by the 
Agra-Delhi Chord Railway and by the Cawnpore-Achnera section of the Raj'putana- 
Malwa Railway. 

The States in political control of the Government of Bombay 

The Makrat State. 

By the High Court at Allahabad in — 

The States in Central India in the Baghelkhand and Bundelkhand Agencies:— 


BACflELKtIANO 


Bundelkhand. 


Baraundha 

Bhaisaunda 

Jaso 

Kamta Rajaula. 

Kothl 

Maihar. 

Nagod. 

Pahra. 

Paldeo 

Rewa. 

Sohawal. 

Taraon. 


Ajaigarh. 
Alipura 
Banka Pahan. 
Baont 
Ben. 

Bihat. 

Bijawar. 

Bijna. 

Charkhari 

Chhatarpur. 

Datia. 

Dhurwat. 


Garrauli 

Gaunhar. 

Jigni 

Lughasl 

Naigawan Rebai 
Orchlia 
Panna 
Samthar. 

Sarila 

Tori-Fatehpur. 

The Alampur Pargana of 
Indore. 


The portions of the Bharatpur State occupied by the Agra-Delhi Chord Railn-ay and by 
the Cawnpore-Achnera section of the Rajputana-Malwa Railway. 

The portion of the Patna State occupied by the Raipur-Vizianagaram section of the 


if the Government of the United Provinces of 


' ■. Jie Chief Commissioner of the Central Pro\-inces 

] . • at the date of this notification shall be carried 

■en issued’. 

By the High Court at Patna in — 

The States in the political control of the Gownanent of Bihar and Onssa. excluding 
the portions of the Kalahandi and-Patna States occupied by the Raipur-Mrianagaiam 
section of the Bengal-Nagpur I&ilway*. 


’ Notification No. 853 I. B, dated I9th - Notification Na 1589 I. B, dated 2nd 
-April 1Q13. G. 7. 1913. Part I. p. 406. August 1916. C. 1916. Part I. p 1121. 
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subject, in respect of certain offences committed by him in French territory, without 
a certificate under s. 188, Criminal Procedure Code, 1882, it was held that although the 
Magistrate was the Political Agent who might have certified under that section, the 
proceedings were void for want of such certificate*. The Allahabad High Court has 
similarly held that the absence of the certificate of the Political Agent is an absolute 
iar to the trial*. 

The accused enticed away a married girl, under sixteen years, from the house of 
her father, where she was temporarily staying, m the territory of the Maharaja of 
Kashmir. The girl was made to leave her home on a deceitful message, and was 
subsequently persuaded to go away with the accused The accused induced her to 
file a petition at Gujerat. m the British territory, to the effect that she was without 
a guardian and was going to settle there to practise prostitution. He also rented a 
^hop for her to carry on the said profession No certificate was obtained from the 
Political Agent, but no objection rvas taken on behalf of the accused in the lower 
Court The former Chief Court of the Punjab held (1) that, as the girl ^Yas induc¬ 
ed to leave her home in consequence of a deceitful message and persuaded to go away 
■with the accused, who actually seduced her nith an intent to illicit intercourse, the 
offence committed was covered by s 366 of the Code. (2) that the objection to the 
defect arising from the want of a certificate was made too late and the trial of the 
case without a certificate was. therefore, an trreguhrity ivhich was cured by s. 537, 
Criminal Procedure Code, no prejudice having been alleged or proved*. 

Subsequent annexation or transfer of the territory where the offence is com* 
fnitted.-—A person, after having committed dacoity attended with murder, absconded 
to Bhootan. which was subsequently annexed by the British Government. It was 
held that he could be tried and convicted for the offence by the Bntlsh Courts*. Sim'i- 
larly^ where certain persons were charged nith asmrmtting an offence at a place in 
British India and committed to a Court of Session and the place where the offence 
was committed became part of a Native Slate subsequently, it was held that the 
British Courts were not deprived of jurisdiction inasmuch as at the time of the irans* 
fer of the place where the offence had been committed the accused were in British 
India in custody, in point of law, of a Court of competent jurisdiction*. 

Breach of contract under Act XIII of 1859.—The accused, having ixintracted 
„in a foreign territory to labour for the complainant in the British territory, broke his 
contract He was arrested in the foreign territory, brought into the British territory 
and tried there It was held that the British Court had no jurisdiction, " t»(h the con¬ 
tract and the breach having taken place in foreign territory ”«. The aexu^, having 
received an advance of money from the complainant, contracted to labour for him in 
a foreign territory. The accused broke the contract, for which he was prosecuted in 
British India It was held that the British Court could not entertain the case'. 

Jurisdiction over Christian British subjects in Native States.—The Governor 
General in Council can by order authorize and empower any High Court to e.xerci^e 
all or any portion of the jurisdiction and powers, conferred or to be conferred on h 
by His Majesty’s Letters Patent, in respect of Christian subjects of His Majesty resi¬ 
dent within the dominions of Princes and States of India in alliance with His Majesty- 
^ In exerase of the lowers thus cwifeircd by the Indian High Courts Act, s 3 (28 & 
29 Vic., c. 15), which corresponds to s. 109. sub-s. (1), of the Govemm'wt of India 
Act, 1915 (5 & 6 Geo. V, c. 61), the Governor-General in Council has issued the fol¬ 
lowing three Notifications .— 


* Kalhaperumal, (1889) 13 Mad 423; 
Sapu Doldt, (1882) 5 Mad. 23 ; Ram Prasad 
Guru, (1929) 11 P. L T. 433, 31 Cr. L J. 


a Sundar, (1898) 19 AIL 109. 

3 Faiih IVn, (1901) P. R. No 4 of 1902, 
i'P See^a)^ Mahamadbuksh KatiptbaMt, 
(1906) 8 BojAL. R. 507, 4 Cr. L. J. 49. 


* Roopa. (1865) 2 W. R. (Cr.) 49 

■ ■ Saheb 

' ■ , 470. 


Mad. 354 
(1886) 10 
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I In supersession of the notification of the Government of India in the Foreipn 
Department, No. 178-J.. dated the 23rd September 1874, as subsequently amend^ 
ejcept in so far as it lel.ates to Bcrar and to the paraganas of Todgarh, Dewair. 
Sainth, Chang .and Kot Karana in Mertvara. the Govemor-General in Counefl is 
pleased to direct that original and appellate criminal jurisdiction over European Bri¬ 
tish subjects of His Majesty, being Christians, resident within the territories, saye the 
portions aforesaid, of the Slates of India named below shall, until the Govemer 
General in Council otherwise orders, be e-rerased by the High Courts of Judicature 
established at Fort William. Madras. Bombay and Allahabad, respectively, as in' 
loTs;— 

By the ffigk Court at Fort Wtlltam m— 

Nepal Sikkim 

The Stans in the political control ol th- Government of Fort William m Bengal 
The Sta 1 « in the political control of the Onef Commissioner of Assam. 

By the High Court at Madras in— 

M>sore. Banpnapallc 

Puduikollai ‘^nduf ' 

The ponion; ol Ihe Kalahjad. Slale orcnoied by die Raipur-Vnianaimiain section oj n . 

Bwiral-Nacpiir Railway i 

By the High Court at Bombay in— it 

■ Bamda ' Hvderabad. nt 

The Slates in Cenlrsl India other than those in the Baghelkhand and Bimds2=r- ct 

Th!i^^n’;n Paimifina cxcludmit thc portions of the Bharatpur State occupied b-:. P 
- ■ \S SJS fSi “y ^3 by t* Cawnpore-.Achnera section of the m 


Agra-DeDii C . 

ThVstS^n*Slitial Government of Bombay. 

The Makrai State 

By ihe High Court at Allahabad in— 

Ihe States in Central India in the Baghelkhand and Bundelkhand Agea- 
Bschelkiiano. 


Bundelkhand 


Baraundha. 

Bhaisaunda. 

Jaso 

Kamta Raiaula. 
KoUu. 

Maihar. 

Nagod. 

Pal^ 

Paldeo. 

Rewa, 

Sohawal 

Taraon. 


Garrauli 

Gaurihar. 

Jigpi 

Lugha^ 
Naigawan Rebai 
Orchha. 

Panna. 

Samlhar, 

Sarila. 

Ton-Fatehpur. 
The Alampur 
Indore, 


Ajaigarh. 

Alipura 
Banka Pahan. 

Baoni 
Beri. 

BihaL 
Bijawar 
Bijna 
Charkhari. 

Chhatarpor. 

Datia. 

Dhurwai. 

The pemions ol the Bham^r^ 

Th^'po‘S,™'”orrSi,lS: ^ Rmpur-VicUoe,^.... , 

Th?”s’S't2?[he'^5:?&l centre' »' f' 

TT.1l,t‘S'‘in°S,‘?'poI,ti=i.l control ol the Chief Commis-W 0 , p 
'be of 11 ^ notificai, 

Provided that all proceedings pcnoin^ Seated* 

on as if this notification had not been issuco 

JJ, tht mth Court ol Pt"”" ■- 

The States in the pol.Ucal crni.lrol “f tj^ g^ST^liW b?fi' 
the portions of the Kalahand. ejirara hr 
sectm of the Bcngal-Nagpur Ifcilway*. 


*. NoUfication No 853 1 . B. dated 19th 
-Apnl 1913, G. I. 1913, Part I. P 


9 No 
Auipi^ 


No 
Tf.!, 1' 


rds 
rtfi’. 
the 
leck, 
rs is 
i the 
com* 
Tater- 
:h are 
if Jaw, 
-■s laid 
a plain 
the sea 
except 
in great 
2, a 3. 
t-d to be 
'e other. 
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en shore 
however, 
Its of the 
he other”. 
'n law tri- 

n, {57 i 58 

IX 4 C 6 . 

74. 

(M.C.)1W. 
\r. 243. 2 
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By the Chief Court of the Punjab^ in — 


Patiala. 

Loharu 

Bhajji. 

Jind. 

Dujana. 

Mailog. 

Nabha 

Cihamba. 

Balsan. 

Kapurthala 

Bilaspur. 

Dharal. 

Mandi. 

Bashahr 

Kothar. 

Maler Kotla. 

Nalagarh (Hidaur). 

Kunihar. 

Faridkot. 

Keonthal 

Mangal. 

Suket 

Raghal. 

Dija. 

Nahan (Sirmur) 

Bhagat 

Darkuti. 

Kalsia. 

Jub^ 

Taroch. 

Pataudi 

Kumharsam 

Sangn. 

Kaneti 

Madhan. 

Dhadi. 

Dalti 

Ghond 

Bahawalpur. 

Koti. 

Ratesh 


Theog. 

Rawin 



II. In supersession of so much of the notification of the Government of 
India in the Foreign Department, No. 178-J. dated the 23rd September 1874, as has 
not been cancelled, the Governor-General in Council is pleased to direct that until’ 
further orders, original and appellate criminal jurisdiction shall be exercised by the 
High Court of Judicature at Bombay over European British subjects of His Majesty, 
being Christians, resident in Berar, and by the High Court of Judicature at Allaha¬ 
bad over European British subjects of His Majesty, being Christians, resident in the 
parganas of Todgarh, Dewair, Saroth, Chang and Kot Carana in Menvara*. 

III. Original and appellate aimmal junsdiction over European British sub¬ 
jects of His Majesty shall be exerdsed by the High Courts of Judicature established 
at Madras, Bombay and Allahabad, respectively, as herein provided, that is to say, 

(1) By the High Court of Judicature at Madras in — 

Coorg 

(2) By the High Court of Judicature at Bombay^ in— 

The Pargana of Manpur in Central India 

(3) By the High Court of Judicature at Allahabad in — 

Ajmer-Merwara*. 

Appeal from criminal jurisdiaion exerdsed'by Political Agents.—^The Re¬ 
venue Commissioner shall exercise the jurisdiction of a High Court, as desenbed in 
the Code of Criminal Procedure, in respect of offences over which the jurisdiction of 
a Court of Session is exercised by the Political Agent, subject to the following limi¬ 
tations :— 

(a) In the case of every appeal by a person convicted of an offence punish¬ 
able with death or by a co-accus^ of such convict, the said jurisdiction shall be 
exercised by the Governor In Council; 

(f>) In every case decided by the Cbnunissioner the Governor in Coundl' 
reserves jurisdiction to call for the reojrd and pa^ orders as he thinks fit*. 

Acts done within British as well as foreign territory.—A person who is a 
British subject is liable to be tried by the Courts of this country for acts done by- 
him, partly within and partly without the British territories, provided the acts 
amount together to an offence under the Code*. 

(B) High Seas.—Admiralty jurisdiaion,—TTie jurisdirtion to try offences- 

^ Notification No 639 I. A, dated 14lh * Notification No F, 593-23, dated Sep- 
Febniarj- 1902, G. I.. 1902, Part I, p. IK, tember 1, 1923 (G. I., Part I, September 1. 

2 Notification No 854 I. B, dated 16th 1923, p 1114), cancelling the notification! 
Apnl 1913, G. 1913, Part I, p 407, Na 457. dated April 21, 1913, G. I . Part I,- 

* In Emp. V. Price, Cr. Rev.* No. 257 of p 
1910. decided on 6th October 1910, the Bom- * ^Notification No 2567, dated 7th June, 
bay High Court enhanced sentence on an ap- 19(6, Bom. Covl. Gazette, 1905, Part 1, p 671.. 
plication by the Administration of the Cen- * Maulvk Ahmudoolah, (1865 ) 2 W. R- 
tral I’ronnces. (Cr.) 60. 
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committed on the high seas is known as admiralty jurisdiction. It is founded on 
the principle that a ship on the high seas is a floating island belonging to the na¬ 
tion* whose flag she IS fijing It extends over Bntish vessels, not only when they are 
sailing on the high seas, but also when they are in the rivers of a foreign territory at a 
place below bridges, wliere the tide ebbs and flows, and where great ships go^ It 
makes no difference whether the ship is made fast to the bottom of the river by 
anchor and cable, or to its side by ropes from the quay* The admiralty jurisdic¬ 
tion extends over Bntish ships although they may be at a spot where the municipal 
authorities of a foreign country’ might exercise concurrent jurisdiction, if invoked. 
Ever since the time of Richard II, this jurisdiction has extended to where great 
ships go as part of their %*oyage for the purposes of trading, and to all persons, whether 
British subjects or foreigners, who happen to be on board such ships, so as to be 
entitled to the protection of English law* It makes no difference whether the 
offender comes N-oluntarily on board the Bntish ship or is brought and detained there 
against his will; nor whether he comes wluntanly within the jurisdiction of the parti¬ 
cular Court by which he is tried, or is brought within that jurisdiction against his 
will*. If the ship is*3 British ship and sailing under the British flag the Court will 
have jurisdiction, and no proof of the register of the vessel is necessary*. It is 
sufficient to show orally that she belongs to Bntish owners, and carries the British 
flag*. If a ship is registered as a British ship and sailing under the British flag, but 
the owner is not a natural-bom Bntish subject, the admiralty jurisdiction will not 
extend to offences committed on board such ship*. If the owner is a British subject 
the jurisdiction will extend to all offences committed thereon, whether the offenders 
be British subjects or foreigners. If a foreigner inflicts a blow on another foreigner in 
a foreign vessd on the high seas, and the person so struck in a few days afterwards 
lands in England and dies there, the homicide is not cognizable by English Courts*. 

As to the limits of the admiralty jurisdiction. East, in his treatise on the 
Pleas of the Crown®, says that this juri^iction does not extend to any river, creek, 
■or port within the body of a county. “The only difficulty which ever occurs is 
with respect to what shall be considered as the line of demarcation between the 
■county and the high sea. Upon the open sea-shore it is past dispute that the com¬ 
mon law and the admiralty have alternate jurisdiction between high and low water¬ 
mark. But in harbours or below the bridges in great rivers near the sea, which are 
partly inclosed by the land, the question is often more a matter of fact than of law. 
and determinable by local evidence. There are, however, some g^eraJ rules laid 
down upon this point, which it would be improper altogether to omit. It is plain 
that the admiral can have no jurisdiction in any rivers or arms or creeks of the sea 
within the bodies of counties, though within the flux and reflux of the tide : except 
in the particular instances before shewn, of mayhem and homicide done in great 
rivers beneath the bridges near the sea; which depend on the stat. 15 Ric. 2, c. 3. 
In general, it is said that such parts of the rivers, arms, or creeks, are deemed to be 
within the bodies of counties, where persons can see from one side to the other. 

Hale, in his treatise De Jure Maris, says, ' That arm or branch of the sea which 
lies within the fauces terrae, where a man may reasonably discern between shore 
and shore, is. or at least may be, within the body of a county ’. Hawkins, however, 
■considers the line more accurately confined by other authorities to such parts of the 
«ea where a man standing on the side of the land may see what is done on the other 
When the haven, creek or river, is within the body of a county the common law tri¬ 
bunals have a concurrent jurisdiction in case of murder*®. 


* Anderson. (1868) U R. 1 C. C R. 161. 

* Ibid. 

* /Inrffrson, sup ; Carr and Wilson, (1883j 
10 Q B D 76. 86; Lesley. (1860) 29 L. J. 
(M. C) 97. 

* Bemlo Lopez, Christian Battler. (1858) 
7 Cox 431 

» Si-m Seberg. (1870) L. R. 1 C C R. 


^ ; Merchant Shipping Act. 1894. (57 4. 53 
Vic., c 60). s. 106. 

« Frank Allen. (1866) 10 Cox 405 
* Bjornsen. (1865) 10 C^ox 74 
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With regard to the seashore, the ordinary criminal Courts and the Court of 
Admiralty have concurrent jurisdiction between high and low water-mark*. 

Cases.—The accused, an English sailor, stole three chests of tea out of a 
British vessel, when it was lying in a nver in China. It was urged that as the 
vessel was twenty or thirty miles from the sea, the offence was not committed on the 
high seas It was held that the offence was committed within the admiralty juris¬ 
diction*. An Amencan, serving on board a British ship, caused the death of another 
American, serving on the same ship, under circumstances amounting to manslaughter, 
the ship at the time being in the nver Garonne, within French territory, at'a place 
below bridges where the tide ebbed and flowed and great ships went. It was held 
that the ship was within the admiralty jurisdiction, and that the prisoner was rightly 
tried and convicted at the Central Criminal Court®. A foreigner, having commit¬ 
ted larceny in England, was followed to Hamburgh by an English police-officer, who 
arrested him without a warrant, and bought him against his will on board an 
English steamer trading between Hamburgh and London, and there kept him in 
custody in order that he might be tried for the larceny in England. During the 
voyage, whilst the steamer was on the higli seas, he shot the officer out of malice 
prepense and not with a view to escape It was held that he was guilty of murder 
within the admiralty jurisdiction* Certain bonds were stolen from a British ship, 
whilst she was lying afloat m the river at Rotterdam, moored to the quay, and were 
afterwards wrongfully received in England by the pnsoners with a knowledge that 
they had been stolen The place where the ship lay at the time of the theft was in 
the open nver. sixteen or eighteen miles from the sea. but within the ebb and flow 
of the tide, and where large vessels usually lay. It did not appear who the thief 
was or under what circumstances he was on board the ship. It was held that the 
larceny took place within the admiralty jurisdiction®. 

The accused and the deceased were foreigners, and the latter died at Liverpool 
from injuries inflicted by the accused on board a foreign ship on the high seas It 
was held that the offence was not cognizable by English Courts*. It was held, 
similarly, where an alien enemy, who had been a prisoner of war, and was acting 
as a mariner on board an English merchant ship, killed an Englishman’’. Where 
the officers and crew of a foreign vessel which was unlawfully captured as a slave- 
ship killed their capturers who were English, it was held that the English Courts had 
no jurisdiction to try them for murder*. 

Jurisdiction of Indian High Courts.—^The admiralty jurisdiction of the High 
Courts of Calcutta, Bombay and Madras is the same as that of the late Supreme 
Courts The admiralty jurisdiction was conferred on the Supreme Courts by their 
respective Charters and by 33 Geo. Ill, c. 52, s. 156, and 53 Geo. HI, c 155, s. 110. 
The jurisdiction of the Supreme Court of Bombay was that of the High Court of 
Admiralty in England, as it stood on the 8th December 1823, the date of the Letters 
Patent creatmg that Court. Its jurisdiction in Vice-Admiralty was created by com¬ 
mission from the High Court of Admiralty in England, dated the 21st August 1843 
It has been held that the jurisdiction of the Bombay High Court on its admiralty- 
side is the sarrie as that exercised in the Court of Admiralty in England prior to the 
passing of 3 & 4 Vic, c. 65, and 24 Vic., c, 10, both of which enlarged the admiralty 
jurisdiction of the Court of Admiralty in England but which did not apply to India*. 
The Act for establishing High Courts in India*® (24 & 25 Vic, c. 104, s. 9) provided 


1 3 Coke 113 

2 Thomas Allen, (1873) 1 ^^ood. C C 
494. 

3 Andeison, (1868) L. R 1 C C R, 161. 
« SalthT, (1858) 27 L. J. (M. C) 48. 

= Carr and Wtlson. (1882) 10 Q B. D 76 
9 John Lewis (1857) 26 L J. (M. C.) 
204; Matlos. (1836) 7 C. & P. 458 
’ Depardo, (1807) 1 Taunt. 26. 
s Serva. (1845) 1 Cox 292. 


» "The Asta", (1868) 5 B. H. C. (O. C 
J) 64 ; Bardot v. The Augusta, (1873) 10 
B. H C. 110. In the second case it is fur¬ 
ther held that 26 & 27 Vic, c 24 did not 
apply to India. See contra. The Portugal. 
(1870) 6 Beng L R. 323, 330, 331 
*9 Repealed by Government of India Act. 
1915. See s. 106 See also. s. 223 of the 
Government of India Act, 1935. 
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that the High Courts of Cxicutta, Bombay and Madras shall exercise all such Admi¬ 
ralty and Vice-Admiralty jurisdiction as may be vested m them by Letters Patent 
establishing them The original Letters Patent of the Bombay High Court (1862) 
ordained that the High Court ■' shall have and exercise all such civil and maritime 
jurisdiction as may now be exercised by the said Supreme Court as a Court of Ad¬ 
miralty’, or by any Judge of the said Court as Commissary to the Vice-Admiralty 
Court, and al'^o such jurisdiction for the tnal and adjudication of prize causes and 
other maritinle questions, arising in India, as is now vested in any Commissioner” 
appointed under 39 & 40 Geo HI, c 79, s 25 (s 31) The Amended Letters Patent 
of 1865 confirmed this junsdicticn (s 32). The Letters Patent of the Calcutta, 
Madras, Patna and Rangoon High Courts are also to the same effect. 

Under the Colonial Courts of (India) Act (XVI of 1891), s. 1, the High Courts 
at Calcutta, Bombay and Madras : the Court of the Recorder of Rangoon ; the Court 
of the Resident at Aden : and the District Court of Karachi are declared to be Colonial 
Courts of Admiralty within the meaning of the Colonial Courts of Admiralty Act, 
1S90‘. The abos’c-mcntioned Courts arc therefore empowered to exercise the same 
jurisdiction as is xTsted in the Admiralty Court of England. 

Offences committed on the high seas could not be tried, at first, by ordinary cri- 
nunal Courts They were only dealt with by the Admiralty Court. But now by vir¬ 
tue of the Admiralty Offences Act. IS49 (12 & 13 Vic, c. 96) and the Merchant 
Shipping Act. 1894 (57 & 53 Vic, c. 60) such offences are triable'in England as 
well as in India by ordinary criminal Courts, as if they were committ^ within the 
local jurisdiction of those Courts. Section 686 of the Merchant Shipping Act says • 

“ (1) Where any person, being a British subject, is charged with having committed 
any offence on board any Bntish ship on the high seas or in any foreign port or har¬ 
bour or on board any foreign ship to which he does not belong, or, not being a British 
subject, is charged with having committed any offence on board any British ship on 
high seas, and that person is found within the junsdiction of any Court in His- 
Majesty’s dominions, which would have had cognizance of the offence if it had been 
wmmitted on board a British ship within the limits of its ordinary jurisdiction, that 
Cwrt shall have jurisdiction to try the offence as if it had been so committed'. (2) 
Nothing In this section shall affect the Admiralty Offences (Colonial) Act, 1849" 
(12 & 13 Vic., c 96). For the purpose of giving jurisdiction under the Merchant 
Shipping Act, every offence shall be deemed to have been committed and every cause 
of complaint to have arisen either in the place in which the same actually was com- 
fnitted or arose, or in any place in whidi the offender or person complained against 
nwy be (s. 6S4). Where any district within which any court, justice of the peace, 
or other magistrate, has jurisdiction either under this Act or under any other Act or 
at common law for any purpose whatever is situate on the coast of any sea or 
abutting on or projecting into any bay. channel, lake, river, or other navigable water 
every such court, justice, or magistrate, shall have j'urisdiction over any vessel being- 
on, or lying or passing off, that coast, or being in or near that bay, channel, lake, river 
w navigable water, and over all jjcrsons on board that vessel or for the* time being 
ponging thereto, in the same manner as if the x^sel or persons were within the 
hmits of the original jurisdiction of the court, justice, or magistrate (s. 685) Sec¬ 
tion 687 declares the offences committed by British seamen at foreign ports to be 
Within the admiralty jurisdiction It says: "All offences against property or oer 
son committed in or at any place either ashore or afloat out of Her Majesty’s dwni* 
nions by any master, seaman, or apprentice who at the time when the offence is com' 
mitted is, or within three months previously has been, employed in any British shin 
shall be deemed to be offences of the same nature respectively, and be liable to the 
saine punishments respectively, and be inquired of. heard, tried, determined and 
adjudged in the same manner and by the same Courts and in the same places’ as Jr 
those offences had been committed within the j'urisdiction of the Admiralty of En" 
land ; and the cost and expenses of the prosecution of any such offence may be dir^l 
‘ 53 & 54 Vic, c 27, 
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ed to be paid as in the case of «)st and expenses of prosecutions for offences com¬ 
mitted within the jurisdiction of the Admiralty of England" 

By ss. 1 and 56 of 9 Geo IV, c. 74, a special jurisdiction was conferred on the 
Supreme Courts and it has now passed to the High Courts. These provisions have 
not been repealed 

Presidency Magistrates’ jurisdiction in admiralty cases.—The Bombay 
.High Court has hdd that a Presidency Magistrate has authority to convict a person 
of an offence under the Penal Code, it having been committed m a British ship dur¬ 
ing her voyage on the high seas. The Chief Officer of a ship was charged with cri¬ 
minal breach of trust as a servant with resjject to the passage money he received from 
a pilgrim during the voyage It was held that the Presidency Magistrate could try 
him, and that the charge should be framed in reference to the Penal Code, and that 
in case of conviction the punishment should be awarded under that Code^. The 
-Calcutta High Court has dissented from this view. It has held that the High 
Court of Calcutta has jurisdiction, in its Original Criminal Side, under ss. 684 and 
686 of the Merchant Shipping Act (57 & 58 Vic, c 60), to try a native Indian sea¬ 
man for murder or manslaughter committed on board a British vessel on the high 
•seas, who is brought to Calcutta under custody, notwithstanding that the vessel 
touched, after the commission of the offence, at intermediate ports in the course of 
the voyage. The offence should be tned, and the charge framed, under the English 
law, but the procedure at the tnal and tho sentenre must be regulated by the law 
of India*. 

Jurisdiction of mofussil Courts.—The jurisdiction to try offences committed 
on the high seas was first conferred on the mofussil Courts by s. 1 of 23 & 24 Vic., 
ic 88, whidr extended the pToviaons of the Admiralty Offences Act, 1849 (12 & 13 
Vic., c 96) to British India. 

Section 1 of the Admiralty Offences Act provides: “ If any person within any 
•colony shall be charged with the commissitm of any treason, piracy, felony, robbery, 
murder, conspiracy, or other offence, of wlwt nature or kind soever, committed upon 
the sea, or in any haven, river, creek, or place where the admiral or admirals have 
power, authority, or junsdiction, or if any person charged with the commission of 
any such offence upon the sea, or in any such haven, river, creek, or place shall be 
brought for tnal to any colony, then and in every such case all magistrates, justices 
of the 5 )eace, public prosecutors, juries, judges, (xiurts, public officers, and other per¬ 
sons in such colony shall have and exercise the same j'urisdiction and authorities for 
inquiring of, trying, hearing, determining, and adjudging such offences, and they are 
hereby respectively authorized, empowered, and required to institute and carry on 
all such proceeding for the bringing of such person so charged as aforesaid to trial, 
and for an auxiliary to and consequent upon the trial of any such person for any 
such offence wherewith he may be charged as aforesaid, as by the law of such colony 
would and ought to have been had and exercised or mstituted and carned on by them 
respectively if such offence had ban committed, and such person had been charged 
-with having committed the same, upon any waters situate within the limits of any 
such colony, and within the limits of the local jurisdiction of the Courts of Criminal 
justice of such colony”. 

Section 3 provides : " Wtere any person shall die in any colony of any stroke, 
•poisoning, or hurt, such person having been feloniously stricken, poisoned, or hurt 
upon the sea, or in any haven, rivw, creek, or place where the admiral or admirals 
"have power, authonty, or jurisdiction, or at any place out of such colony, every 
offence committed in respect of any such case, whether the same shall amount to the 
offence of murder or of manslaughter, or of being accessory before the fact to mur- 
-der, or after the fact to murder or mandau^ter, may be dealt with, inquired of, tried, 

1 Chief Officer of SS Muskiaii. (1901) 3 Affatrs, Bengal V. Raisalee, (1932) 60 Cal. 
Bom. L. R. 253, 25 Bom 636. ■44 In this case the accused surrendered 

» Salimullah, (1912) 39 Cal. 487; The before the Court. 

Superintendent and Remembrancer of Legal 
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•determined, and punished in such colony in the same manner in all respects as if sudi 
•offence had been wholly committed in that eoJaiy ; and that if any person in any colony 
shall be charged with any such offence as aforesaid in respect of the death of any 
person who having been feloniously stricken, poisoned, or otherwise hurt, shall have 
died of such stroke, poisoning, or hurt upon the sea, or in any haven, river, creek, or 
place where the admiral or admirals have power, authority, or jurisdiction, such 
offence shall be held for the purpose of this Act to have been wholly committed upon 
the sea 

Both these sections are extended to /ndia by s I of 23 & 24 Vic, c. 8S, .which 
says that “the word ' colony’ shall include and apply to every part and place hereto¬ 
fore Under the Government of the East India Company, or which may be under the 
Go\’emment of Her Majesty in India, and all the provisions of this said Act shall be 
construed and take effect accordingly" Section 686 of the Merchant Shipping Act 
makes the provisions of s I of 12 & 13 Vic., c. 96 (Admiralty Offences Act), appli- 
•cable to India’. 

Section 2 of 23 & 24 Vic, c 88. gives the offaider the right of being tried by the 
High Court It provides “ That where any person within any place in India h 
•charged with the commission of any offence in respect of which jurisdiction is given 
by the said Act (12 & 13 Vic., c. 96), or where any person charged with the com¬ 
mission of any such offence is brought for trial under the said Act to any place’ in India, 
if at any time before his trial he make it appear to the Court exercising criminal juris¬ 
diction in the place where he is so diarged or brought for trial, that m case the offence 
■charged had been committed in such place he could have been tned only in the Supreme 
Court of one of the three Presidencies m India, and claimed to be tried by such a 
Supreme Court accordingly, the said Court exercising criminal jurisdiction as aforesaid 

certify the fact and claim to the Governor of such place or chief Local Author¬ 
ity thereof, and such (jovemor or chief tocM Authority thereupon shall order and 
cause the person charged to be sent in custody to such one of the Presidencies as 
such Governor shall think fit for trial before the Supreme (^urt of such Presidency, and 
4he said Supreme Court and all public ofliars and other persons in the Presidency shall 
Iwve the same jurisdiction and authorities, and proceed in the same manner in rela- 
Uot to the person charged with such offence, as if the same had been committed or 
originally charged to have been committed within the limits of the ordinary jurisdic¬ 
tion of such Supreme Court". 

■Where a murder was committed on board a British steamer from Penang to Ne- 
gapatam by a British subject, the Sessions Court of East Tanjore at Negapatam was 
•held to have jurisdiction to try the offence*. 

Law and procedure applicable to offences committed on the high seas.— 
.Under the provisions of 12 & 13 Vic, c 96, extended to India by 23 & 24 Vic., c. 88. 
pe^ns charged with crimes on the high seas were proceeded against in the Courts of 
British India in the same way as if the offence had been committed upon any waters 
^tuate within the limits of British India and within the limits of the local jurisdiction of 
its Criminal Courts, and op convictiem were punished as if their crimes had been com- 
niitted in England. The English law was held to be the substantive law of decision 
"m cases made cognizable by the local tribunals by virtue of that statute*. The Bom¬ 
bay High Court is of opinion that this is altered by the Colonial Courts Act (37 & 
^ Vic, c 27), s 3, and an offence committed on the high seas should be tned and 
punished according to the local law*. In a full bench case the former Chief Court 
<5f Lower Burma had adopted the same view*. The Calcutta High Court has differ¬ 
ed from the Bombay cases and held that the Colonial Courts Act has made no such 


, ’ Sertiodai Vannan, (1927 ) 63 M L. J. 
101. 37 M. L. T. 361, 28 Cr. L. J. 643 
Ibtd. 

’ Elmstone, (1870 ) 7 B. II. C (Cr- C) 
Thompson. (1867) 1 Beng L R. (O Cr 


* Sheik Abdoot Eahiman, (18S9) 14 Bom. 
227; Chef OMcef of SS. Afushlari. (19011 
3 Bom. L. R.^. 25 Bom. 636 


• Po Thmng, (1910) 5 L. B, R. 221, 12 
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ed to be paid as in the case of a)st and ocpenses of prosecutions for offences co' 
nutted within the jurisdiction of the Admirdty of England.” 

By ss. 1 and 56 of 9 Geo. IV, c 74, a sj^ial jurisdiction was confer- 
Supreme Courts and it has now passed to the High Courts. These p-' 
not been repealed 

Presidency Magistrates’ jurisdiction in admiralty 
Jligh Court has held that a F’residency Magistrate has aut' 
of an offence under the Penal Code, it having been co^ 
ing her voyage on the high seas The Chief Officr- 
minal breach of trust as a servant with respect to U, 
a pilgrim during the voyage. It was held that the 
him, and that the charge should be framed in referent 
in case of conviction the pumshment should be awards 
Calcutta High Court has dissented from this view, li 
Court of Calcutta has junsdiction, in its Original Criminal 
686 of the Merchant Shipping Act {57 & 58 Vic, c 60), to i 
man for murder or manslaughter committed on board a Bnti 
seas, who is brought to Calcutta under custody, notwithstanc. 
touched, after the commission of the offence, at intermediate pori 
the voyage. The offence should be tried, and the charge framed, i 
law, but the procedure at the tnal and th& sentence must be regu! 
of India*. 

Jurisdiction of mofussU Courts.—The jurisdiction to try offence 
on the high seas was first conferred on the mofussil Courts by s I of 23 
ic. 88, which extended the provisions of the Admiralty Offences Act, 1819 
Vic., c. 96) to British India. 

Section 1 of the Admiralty Offences Act provides: "If any person with 
colony shall be charged with the commission of any treason, piracy, felony, roL 
murder, conspiracy, or other offence, of what nature or kind soever, committed u, 
the sea, or in any haven, river, creek, or place where the admiral or admirals fi.i 
power, authority, or jurisdiction, or if any person charged with the commission t> 
any such offence upon the sea, or in any such haven, river, creek, or place shall be 
brought for trial to any colony, then and in every such case all magistrates, justices 
of the jaeace, public prosecutors, juries, judges, courts, public officers, and other per¬ 
sons in such colony shall have and exercise the same jurisdiction and authorities for 
inquiring of, t^ing, hearing, determining, and adjudging such offences, and they are 
hereby respectively authorized, empowered, and required to institute and carry on 
nU such proceedings for the bringing of such person so charged as aforesaid to trial, 
and for an auxiliary to and consequent upon the trial of any such jierson for any 
such offence wherewith he may be charged as aforesaid, as by the law of such colony 
would and ought to have been had and exercised or mstituted and carried on by them 
respectively if such offence had been committed, and such person had been charged 
with having committed the same, upon any waters situate within the limits of any 
such colony, and within the limits of the local jurisdiction of the Courts of Criminal 
justice of such colony”. 

Section 3 provides : " Where any person shall die in any colony of any stroke, 
-poisoning, or hurt, such person having been feloniously stricken, poisoned, or hurt 
upon the sea, or in any haven, river, creek, or place where the admiral or admirals 
Tiave power, authority, or jurisdiction, or at any place out of such colony, everj' 
offence committed in respect of any such case, whether the same shall amount to the 
offence of murder or of manslaughter, or of being accessory before the fact to mur¬ 
der, or after the fact to murder or manslaughter, may be dealt with, inquired of, tried, 

1 Chiej Officer of SS Musklari, (1901) 3 Affain, Bengal v Raisalee, (1932) 60 Cal. 
Bom. L R. 25 Bom 636. *44 In this ca'C the accused surrendered 

* Salimullah, (1912) 39 Cal 487; The before the Court. 
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.determined, and pumshed in such colony in the same manner in all respects as if such 
•offence had been wholly committed m that colony , and that if any person in any colony 
shall be charged with any such offence as aforesaid in respect of the death of any 
person who having been feloniously stricken, poisoned, or otherwise hurt, shall have 
died of such stroke, poisoning, or hurt upon the sea, or in any haven, river, creek, or 
place where the admiral or admirals ^ve power, authority, or jurisdiction, such 
•offence shall be held for the purpose of this Act to have been wholly committed upon 
■the sea ”. 

Both these sections are extended to India by s 1 of 23 & 24 Vic., c. 88, .which 
says that “the word ‘ colony' shall include and apply to every part and place hereto¬ 
fore under the Government of the East India Company, or which may be under the 
Government of Her Majesty in India, and all the provisions of this said Act shall be 
construed and take effect accordingly” Section 686 of the Merchant Shipping Act 
makes the provisions of s 1 of 12 & 13 Vic., c 96 (Admiralty Offences Act), appli- 
•cable to India*. 

Section 2 of 23 & 24 Vic., c. 88. gives the offender the right of being tried by the 
High Court. It provides : “ That where any person within any place in India is 
•charged with the commission of any offence m respect of which j’urisdiction is given 
by the said Act (12 & 13 Vic., c. 96), or where any person charged with the com¬ 
mission of any such offence is brought for trial under the said Act to any place in India, 
if at any time before his trial he make it appear to the Court exercising criminal juris¬ 
diction in the place where he is so charged or brought for trial, that in case tlie offence 
•charged had committed in such place he could have been tried only in the Supreme 
Court of one of the three Presidencies m India, and claimed to be tried by such a 
Supreme Court accordingly, the said Court etercising criminal jurisdiction as aforesaid 

certify the fact and claim to the Governor of such place or chief Local Author¬ 
ity thereof, and such Governor or chief Local Authonty thereupon shall order and 
cause the person charged to be sent in custody to such one of the Presidencies as 
■such Governor shall think fit for trial before the Supreme Court of such Presidency, and 
the said Supreme Court and all public officers and other persons in the Presidency shall 
have the same j'urisdiction and authorities, and proceed m the same manner in rela¬ 
tion to the person charged with such offence, as if the same had been committed or 
originally charged to have been committed within the limits of the ordinary jurisdic¬ 
tion of such Supreme Court" 

Where a murder was committed on board a British steamer from Penang to Ne- 
gapatam by a Bndsh subject, the Sessions Court of East Tanjore at Negapatam was 
held to have jurisdiction to try the offence*. 

Law and procedure applicable to offences conuoitted on the high seas._ 

.Under the provisions of 12 & 13 Vic., c. 96. extended to India by 23 & 24 Vic., c. 88, 
persons charged with crimes on the high seas were proceeded against in the Courts of 
British India in the same way as if the offence had been committed upon any waters 
■^tuate within the limits of British India and within the limits of the local jurisdiction of 
its criminal Courts, and op conviction were punished as if thdr crimes had been com¬ 
mitted in England. The English law was held to be the substantive law of decision 
in cases made cognizable by the local tribunals by virtue of that statute*. The Bom¬ 
bay High Court is of opinion that this is alterrf by the Colonial Courts Act (37 & 
^ Vic., c. 27), s. 3, and an offence committed on the high seas should be tried and 
punished according to the loci law*. In a full bench case the former Chief Court 
of Lower Burma had adopted the same view*. The Calcutta High Court has differ- 
■ed from the Bombay cases and held that the Colonial Courts Act has made no such 


Senzodai Vannan, (1927 ) 53 M L. J- 
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alteration and such offence should be tried, and the charge framed, under the English 
law whether the accused is a British European subject or a British Indian subject, 
but the procedure at the trial and the sentence must be regulat^ by the Jaw of 
India^ Section 3 of the Colonial Courts Act (37 & 38 Vic., c. 27) says: 
by virtue of any Act of Parliament now or hereafter to be passed, a person is tried m 
a Court of any colony for any cnme or offence committed upon the high seas or 
elsewhere out of the territorial limits of such colony and of the local jurisdiction of 
such Court, or if committed within such local junsdiction made punishable by that 
Act. such person shall, upon conviction, be liable to such punishment as might have 
been inflicted upon him if the cnme or offence had been committed within the lirmts 
of such colony and of the local jurisdiction of the Court, and to no other, anything 
in any Act to the contrary notwithstanding: Provided always, that if the crime or 
offence is a crime or offence not punishable by the law of the colony in which the 
trial takes place, the person shall, on conviction, be liable to such punishment (other 
than capital punishment) as shall seem to the Court most nearly to correspond to the 
punishment to which such person would haw been liable in case such crime or offence 


had been tried in England” 

The Calcutta High Court holds that this section does not deal with the trial of 
the case, but with the sentence after conviction, the statute adopting the local machi¬ 
nery for punishment to the English definition of crime^. 

The procedure to be followed m cases where offences are committed on the high 
seas is the ordinary aiminal procedure*. Three things are essential in cases of trial 
of offences committed on the high seas — 

(1) The offence chaiged must be an offence under the English law according 
to the Calcutta High Court though not according to the Bombay High Court, 

(2) The trial must be conducted under the Code of Criminal Procedure 

(3) The punishment must be regulated by the Penal Codt. 


Piracy.—Piracy is of trvo kinds, viz, piracy jure gentium and piracy by the 
statute law of England Piracy ;uTe gentium is an offence against all nations. 
" Piracy is only a sea-term for robbery, piracy being a robbery committed within the 
jurisdiction of the Admiralty. If any man be assaulted within that jurisdiction, and 
his ship or goods violently taken away without legal authority, this is robbery and 
piracy. If the mariners of any ship shall violently dispossess the master, and after¬ 
wards carry away the ship itself, or any of the goods, or tackle, apparel or furniture, 
with a felonious intention, in any place where the Lord Admiral hath, or pretends to 
have, jurisdiction, this is also robbery and piracy. The intention will, in these cases, 
appear by considering the end for which the act was committed ; and the end will 
be known, if the evidence shall shew you what hath been done “ The offence of 
piracy, by common law ’, according to Blackstone®, '* consists in committing those 
acts of robbery and depredation upon the high seas, which, if committed upon land, 
would have amounted to felony there" " To whatever country the pirate may have 
originally belonged, he is jusltctable everywhere; his detestable occupation has made 
him hostis humant generts, and he cannot upon any ground claim immunity from the 
tribunal of his captor"The King of England hath not only an empire and so\’e 
rdgnty over the British seas, but also an undoubted jurisdiction and power, in con¬ 
currency with other princes and states, for the punishment of all piracies and rob¬ 
beries at sea, in the most remote parts of the world; so that if any person whatso¬ 
ever, native or foreigner, Christian or Infidel, Turk or Pagan with whose country we 


1 SalimuUah, (1912) 39 CaL 487,490, 491. 

2 Ibtd. 

» Elmstone, (1870) 7 B H C. (Cr. C.) 
89: Thompson, (1867) 1 Beng. L. R. m 
Cr. J) I: Barton. (1889) 16 CaL 238; 
Gunr.tns. (1894 ) 21 Cal. 782. 
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have no war, with whom we hold trade and corresiwndence, and are jn amity, shall 
be robbed or spoiled in the Narrow Seas, the Alediterranean, Atlantic, Southern, or 
any other seas, or the branches thereof, either on this or the other side of the line,, 
it is piracy within the limits of your enquiry, and the cognizance of this Court"*. A 
pirate is one who is a source of danger to the ve^Is of all nations. 

Actual robbery is not an essential element of the crime of piracy jure gentium. 
A frustrated attempt to commit a piratical robbery is equally piracy jure gentium^. 

If the subjects of the same State commit robbery upon each other, upon'the high 
seas, it is piracy. If the subjects of different States commit robbery upon each other, up¬ 
on the hi^ seas, if their respective States are in amity, it is piracy; if at enmity, it is 
not; for it is a general rule, that enemies can never commit piracy on each other, their 
depredations being deemed mere acts of hostility*. 

By statutes passed at various times and still in force, many artifidal offences have 
been aeated, which are to be deemed to amount to piracy* 

Thus by 11 Will. Ill, c. 7, ss. 8 and 9,8 Geo. I., c. 24. s. 1, and 18 Geo. II.. c. 30, 
British subjects committmg hostilities against British subjects under a commission 
from a foreign prince or adhering to an enemy, and persons running away with or 
hindering defence of ships and other offenders, are punishable as pirates. By 5 Geo. 
IV., c 113, s. 9, the carrymg away, conveying or removing of any person upon the high 
seas, for the purpose of his being imported or brought into any place as a slave, or 
being sold or de^t with as such, or the embarking or receiving on board any person 
for such purpose, is made piracy. 

Piracy is dealt with in se\’eral statutes, dating from 1536*. 

The admiralty jurisdiction extends to pirate who are foreigners in the case of 
piracy jure gentium only. 

Cases.*-Severa] mariners on board a ship seized the captain, he not agreeing with 
them, and after putting him on shore, carried away the ship, and committed several 
piracies. It was held that the force upcm the captain and the carrying away of the 
ship was piracy^. But where the master of a ve^ loaded goods on board at Roter- 
dam, consigned to Malaga, which he caused to be insured, and after he had run the 
. goods on shore in England, the ship was burnt with intent to defraud the owners and 
insurers, it was held that no piracy had been committed but only a breach of trust,, 
and that it would not be piracy to convert the goods in a fraudulent manner until the 
special trust was detemuned*. 

Liabiliry of foreigners in British India for offences committed outside its limits, 
—^There is no express enactment by which the Indian Legislature can assume to ren- 
dv foreigners subject to the cnminal law of Bntish India with reference to' acts com- 
imtted by them b^ond the limits of British India. In the words of Lord Chief Jus¬ 
tice Cockbum, "no proposition of law can be more incontestable or more universally 
admitted than that, according to the general Jaw of nations, a foreigner, though cri- 
niinally responsible to the law of a natiwi not bis own for acts done by him while with- 

to render foreigners subject to its law with reference to offences committed beyond the- 
limits of its territory, it would be incumbent on the Courts of such country to give- 
effect to such enactment, leaving it to the state to settle the question of intemationaT 


* Per Sir Charles Hedges in his charge to 
the jury in Jostph Datrson. (1696) 13 St 
Tr. 451. 455 

Jure Cenliunt, In re, [19341 A 

• 4 Coke 154 Vide ArchboJd. 28th Edn. 


* Report of Comma, of Crim. Law. 

* 28 Hen. VIH. c 15 ; 22 & 23 Carr IL 


c 2; 11 Will. in. c.7;4GeaI. C.2. i.7- 
8 Geo. I. c 24 : 18 Geo 11. c. 30: 12 Geo' 

HI. c 20; 7 & 8 Geo IV. c 28. s. 2 • 9 Geo 

IV, c 54. s. 8; 7 Will IV and 1 ViL c m 
ss. 2-1 ; 5 & 6 Via. c 28. ss. 16-18 ; 13 t li 
Via. c 26: 41 & 42 \1a. a 73. s ^ " 
• May, (1696) 2 East P. C 796. 

’ (1722) 2 East P. C 796 8 Msd. 

74 See Richard Cutlin{. (1807) R. & /(, 
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law with the governments of other nations”*. The acts of a foreigner committed by 
him in the territory beyond the limits of British India do not, therefore, constitute an 
■oflence against the Penal Code of BnUsh India, and, consequently, a foreigner canrwt 
be held criminally responsible under that Code ^ the tribunals of that country for 
acts committed by him beyond its territonal limits. It is only for acts done when 
the person doing them is ViUthin the territory over which the authority of the British 
law extends, that the subjects of a foreign State owe obedience to that law and can 
be madfe amenable to its jurisdiction. Thus, when it is sought to punish a person, 
who is not a British subject, as an offender m respect of a certain act, the question 
is not ‘ where was the act committed’, but ‘ was the person at the time, when the act 
was done, within the territory of British India’. For if he was not. the act is not 
an offence, the doer of it is not liable to be punished as an offender, and he is, 
therefore, not subject to the jurisdiction of criminal Courts®. A foreign subject, 
resident in a foreign territory, instigating the commission of an offence which, in con¬ 
sequence, IS committed in British territory is not amenable to the jurisdiction of a 
British Court if the instigation has not taken place m Bntish India*. 

But if a foreigner in a foreign terntory initiates an offence which is completed 
within British territory, he is. if found within British territory, liable to be tried by 
the British Court within whose junsdiaion the offence was completed*. 

There is nothing in s 188. Cnminal Procedure Code, which contravenes the 
general rule of international law that no Court has jurisdiction over foreigners in 
respect of offences committed m a foreign State® 

An Act will not be construed as applying to foreigners m respect of acts done 
by them outside the dominions of the sovereign power enarting. That is a rule based 
on mtemational law, by which one sovereign power is bound to respect the subjects 
and the rights of all other sovereign powers outside its own terntory* 

Cases.—Dacoicy in a foreign territory.—Where the accused committed dacoity 
in the Patiala State but were found in BnUsh terntory where they had stayed for 
three years, it was held that they were not liable to be tried by a British Court as 
they were foreign subjects and the offence was committed in a foreign territory®. 

Kidnapping in a foreign terricory—A girl was enUced a'R’ay in the Faridkot ■ 
State from the lawful guardianship of her husband by the accused, who were foreign 
•subjects, and was found being conveyed by them by rail from that State to a sta¬ 
tion in the Bhawalpur State at the railway station of Abdhar in the British territory. 
It was held that, as the act of kidnapping was complete outside British India, the 
British Courts had no jurisdiction to try and convict the accused*. 

Murder on the high seas.—^The accused, a subject of a Native State, was charg- 
-ed with the offence of attempt to murder, on board a ship belonging to him on the 
high seas some eighteen miles off the roast of Kanara, Bntish territory. He was tried 
foLthe offence by a Magistrate in the British territory. It was held that the Magis¬ 
trate had no jufisdiction to try the accused as the accused was not a British subject 
and the offence was committed on a non-British ship on the high seas outside the 
territorial limits*. 


* Ftanconla case or Ktyn, (1876) 2 Ei. 
D. 63. 160. See Punja Cunt. (1917) 20 
Bom. L. R 98, 42 Bom. 234. 

* Per Plowden, J, in Mustummat Kt- 
shen Hour. (1878) P. R. No. 20 of 1878 See 
also Roda, (1889) P. R. No. 30 of 1889; 
Baldewa. (1906) 28 All. 372 • 

s PiTlai, (1873) 10 B H C. 356, fol¬ 
lowed in Raj Bahadur, (1918) P R No 23 of 
1918, 19 Cr. L. J. 931; Bdwant Swffc, 
(1918) P. R. No. 31 of 1918, 20 Cr. L. J. 
65. The former Chief C^rt of the'Punjab 
held that the subject of a Native State was 
jiot liable to be punished under the Penal 


Code by a Court m British India for acts 
rommitted in Bntish India, he being at the 
time of such commission in foreign terri¬ 
tory, even if he afterwards was in BriUsh 
India : Mussummal Ktshen Kour, sup. 

* Ckiwtatal Babar, (1912) 14 Bom. L 
R. 147, 36 ^m. 524. 

« Jaimal S»«gA,(1900)P. R. No 1 of 1901. 

« Jameson. 118961 2 Q B 425. 43a 

* Nawabji, (1881) P. R. No. 37 of 1881; 
Ibrahim, (1893) P. R. No 7 of 1894. 

* Jatmal Singh, sup 

» Punja Gum. (1917) 20 Bom L. R. 98, 
42 Bom 234. 



SEC. 4.] 


INTRODUCTION. 


37 


Abetment in a foreign territory of forgery committed in British India.—The 
accused who lu’ed at Cambay, a Native State, conspired with his partner A, at Cam- 
bay, to get a valuable security forged by a professional forger at Umreth, a place 
within British territory. To facilitate forgery, the accused sent an account book 
with A, who proceeded to Umreth and had the book forged there accordingly 
The accused was committed for trial to the Sessions Court on a charge of abetment 
of forgery of a valuable security (ss. 467 and 109) The Sessions Judge, being of 
opinion that the British Court had no jurisdiction to try the accused, referred 
the case to the High Court for an order quashing the commitment. It was held 
that the British Court had jurisdiction to try the accused, inasmuch as his 
offence was not wholly commitl^ within Cambay territory but having been initiated 
there was continued and completed within British territory^ 

Jurisdiction.—Over non-British subjects who have committed offences beyond 
the limits of British India, the criminal Courts of British India have no jurisdiction, 
except that conferred by s. 4 (3) of the Code and by ss 4 and 10 of the Indian 
Extradition Act (XV of 1903). These sections only empower Magistrates to arrest, 
and, if so orderrf by Government, to inquire into the truth of the accusation, 
made. 


PRACTICE 

Evidence in cases of piracy.—Prove (1) that the accused has committed acts, 
which amount to robbery (see s. 390, infra), or to frustrated attempt to commit it. 

(2) That such acts have been committed, wilhm the junsdiction of admi* 
rpity. 

Procedure.—Lahore Rules. ~1. The locality of an act alleged to be an offence 
vanes in importance according as the person charged with having committed the 
act is or is not a British subject, and m the former case, according as he is a European 
British subject or an Indian subject of His Majesty. 

2 When the act has been committed in British territory, the nationality of the 
offender does not, of itself, prevent him from being subject to the law of India and 
the jurisdiction of its Courts, and the locality of the act is comparatively unimpor¬ 
tant * 

3 When the act has been committed beyond the limits of British India, it is. 
necessary to ascertain whether the accused is or is not a British subject 

4. A person not a British subject is ordinanly not bound by the law of India 
and D' ■ ■ ■ - - - , , . 

Britis 

dictio 

Sion of the law which is held to give junsdiction *0 the Court should be expressly 
stated 

5 But by section 188 of the Code of Criminal Procedure, an Indian British 
subject or a servant of the Crown (whether a British subject or not) is liable to be- 
dealt with by the British Courts in India for any offence committed by him in any 
place whatever beyond the limits of British India as if it had been committed at any 
place m British India at which he may be found; and he is liable to be punished 
for it, if it is an offence under the Indian Penal Code, by force of section 3 of that 
Code. 

6. A European Bntish subject is, by force of the same provision, similarly 
liable in respect of any offence committed by him in any place in the dominions of 
a Ruling Prince or State m India in alliantt with His Majesty. 

7. But in both the instances last mentioned the proviso to section 188 of the 
Code of Criminal F^rocedure requires that no charge as to any such offence shall be- 
inquired into in British India without the i^rrificate of the Political Agent, if therfr 


Chhotalal Babar. (1912) 14 Bom L. F 147, 36 Bom. 524 
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law with the governments of other nations”*. The acts of a foreigner committed by 
him in the territory beyond the limits of British India do not, therefore, constitute an 
offence against the Penal Code of British India, and. consequently, a foreigner cannot 
be held criminally responsible under that Code by the tribunals of that country for 
acts committed by him beyond its territorial limits. It is only for acts done when 
the person doing them is within the temtory over which the authority of the British 
law extends, that the subjects of a foreign State cftve obedience to that law and can 
“be madfe amenable to its jurisdiction Thus, when it is sought to punish a person, 
who is not a British subject, as an offender m respect of a certain act, the question 
is not ‘ where was the act committed*, but * was the person at the time, when the act 
was done, within the territory of British India'. For if he was not, the act is not 
an offence, the doer of it is not liable to be punished as an offender, and he is, 
therefore, not subj'ect to the jurisdiction of criminal Courts’. A foreign subj'ect, 
resident in a foreign territory, instigating the commission of an offence which, in con¬ 
sequence, IS committed in British temtory is not amenable to the jurisdiction of a 
British Court if the instigation has not taken plare in British India*. 

But if a foreigner m a foreign territory initiates an offence which is completed 
within British territory, he is, if found within British territory, liable to be tried by 
the British Court within whose jurisdiction the offence was completed*. 

There is nothing in s 188. Cnminal Procedure Code, which contravenes the 
general rule of international law that no Court has jurisdiction over foreigners m 
respect of offences committed in a foreign State=^ 

An Act will not be construed as applying to foreigners in respect of acts done 
by them outside the dominions of the sovereign power enacting. That is a rule based 
on international law, by which one sovereign power is bound to respect the subjects 
and the rights of all other sovereign powers outside its own temtOTy*. 

Cases.—Dacoity in a foreign territory.—Where the accused committed dacoity 
in the Patiala State but were found in British territory where they had stayed for 
three years, it was held that they were not liable to be tried by a British Court as 
they were foreign subjects and the offence was committed in a foreign territory’. 

Kidnapping in a foreign territory—A girl was enticed away in the Faridkot • 
State from the lawful guardianship of her husband by the accused, who were foreign 
subjects, and was found being conveyed by them by rail from that State to a sta¬ 
tion in the Bhawalpur State at the railway station of Abdhar in the British territory. 
It was held that, as the act of kidnapping was complete outside British India, the 
British Courts had no junsdiction to try and convict the accused*. 

'• * ■ ■ * was charg- 

‘ ■ ‘ ' . ■ him on 

. . " ■ ■ [e was tried 

" • : the Magis- 

w.. ..u., ..uc « uiitish subject 

and the offence was committed on a non-Bntish ship on the high seas outside the 
lerritorial limits®. 


1 Franconia case or Keyft, (1876) 2 Ex. 
H. 63. 160. See Punja Cunt. (1917) 20 
£oni. L R 98, 42 Bom 234. 

’ Per Plowden, J., in Mussummal Ki- 
shen Koin. (1878) P. R. No. 20 of 1878 See 
also Roda. (1889) P. R. No 30 of 1889, 
Baldeuia, (1906 ) 28 All 372 

3 Piitat, (1873) 10 B. H. C 356, fol¬ 
lowed in Ra} Bahadur, (1918) P. R- No 23 of 
1918, 19 Cr. L. J. 931 ; Balwant Sineh, 
(1918) P. R. No. 31 of 1918, 20 Cr. L. J. 
65. The former Qiicf Court of the-Punjab 
held that the subject of a Native State was 
not liable to be punished under the Penal 


Code by a Court in British India for 
opmirutted in British India, he being at th® 
time of such commission in foreign tern- 
tory. even if he afterwards was in British 
India : Alussummat Ktshen Hour, sup 

* Ckkotalal Babar, (1912) 14 Bom. h. 
R. 147. 36 Bom. 524 

5 Jaimal Swgft,(1900)P. R. No. 1 of 1901* 
« Jameson, 11896] 2 Q B 425, 430 , 

® Nawabji, (1881) P. R No. 37 of 1881; 
Ibrahim, <1893) P R. No. 7 of 1894. 

* Jaimal Singh, sup. 

» Punja Gum, (1917) 20 Bom U R So- 
42 Bom. 234 
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be taken is laid down, then proceedings cannot be taken in any other way*. No prose¬ 
cution under the Code is admissible, if it appears upon the whole frame of the special 
Act that it was intended to be complete tn itself, and to be enforced only by the penal¬ 
ties created by it*; but in the absence of an 3 ^ing in the special Act to exclude the- 
operation of the O^e, an intention on tlie part of the Legislature to exclude it should' 
not be inferred*. The principle tliat where a particular set of acts or omissions con¬ 
stitute an offence under the general law and also under a special law the prosecution 
should be under the special law, is confined to cases where the offences are coin¬ 
cident or practically so*. Where the offence falls strictly within the provisions of a 
section of a special Act and does not go beyond it, it would be more appropriate to- 
prosecute the offender and convict him under that special Act, rather than fall back 
upon a more general law which prescribes a heavi«- penalty* Where there is a conflict 
between a special Act and a general Act the provisions of the special Act prevail*. 
However, a person cannot be punished under Ix^ the Penal Code and a special law for 
the same offence’', and it is ordinarily desirable that the sentence should be passed under 
the special Act*. For, it is presumed that the Legislature intends that the special form 
of punishment is appropriate to special cases The General Clauses Act* provides that 
“ where an act or omission constitutes an offence under two or more enactments, then 
the offender shall be liable to be prosecuted and punished under either or any of those 
enactments, but shall not be liable to be punished twice for the same offence Where 
the accused is guilty of a specific offence under the Indian Penal Code he should br 
convicted under the Code if the punishment under the special Act is not adequate*®. 
'Ihe Allahabad High Court has held that a conviction of theft under s. 379 of the 
Penal Code in respect of a certain amount of crude opium is no bar to a subsequent 
trial and conviction of the convict under s 9 of the Indian Opium Act, 1878** 

Punishment for contempt under common law.—This section does not affect 
the common law principles introduced into the Presidency-towns when the late Supreme 
Courts were established. The High Courts m the Presidencies have power to puni^ 
the offence of contempt on a summary proceeding in relation to proceedings before 
them not by virtue of the Penal Code but by virtue of the common law of England**. 
The power of the High Court to commit for any contempt of itself is inherent in 
the Court and arises from the fact that it is a Court of Record**. If a person says 


1 Per J , ifi Bhalchattdta Ranadtve. 

(1929) 31 Bom L R 1151, 1178, 54 Bom 35 
» Cbandi Pershdd v. Abdur Rahman. 
(1894J 22 Cal 131, 139, Anon, (1876) I 
Mad 55 , , 

' Imam Bakhsh, (1884) P R. No 10 of 
1885 , Segu Baliah v. N. Rama>amiah, (1917) 
6 L W 283. 18 Cr L J 992 

* Suchit Raut, (1929) 9 Pat 126 ; Joti 
Prasad Gupta. (1931) S3 AIL 642, 649. 

5 Jiwa Ram. [1932] Cr. C 89, 33 Cr. L J. 
309, Oudh Bar Assoctaiion, Lucknow. (1930) 
6 Luck 266 

*■ Collector of Bombay v Kamalavahooji, 
(1933 ) 36 Bom L R 297 

* Hussun 411,(1873)5 N W, P. 49. Sukh- 
r.andan Rat. (1917) 19 Cr L J. 157 

* Kidoda Prasad Majumdar. (1906) 11 
C. W. N. 100, 5 C L. 3. 47, 4 Cr. L. J. 439*, 
Rup Deb. (1913) 11 A. L J 340, J4 Cr. LJ. 
424 ; BhogHal. (1931) 33 Bom. L R. 648, 32 
Cr. L. 1. 1145 . Bhagal Stngh. (1930) 31 Cr. 
L. J. 290; Veerasami Naieken. In re, (1931) 
33 L. W. 205. 33 Cr. L J 354 

* X of 1897, & 26 , the Bombay General 
Claus*:s Act (Bom I ot 1904), s 27, the 
Police Act (V of 1861), s 36 , the Bombay 
City Police Act (Bom IV of 1902). s. 131. 
ihp Rombav District Police Act (Bom. IV of 


1890). s 74 See the Interpretation Act (52' 
& 53 Vic. c 63). s. 33. 

»® FutUH Khan (1874) P. R. No. 11 of 
1874 

** Deohi Kont. (1926) 48 AIL 496. 

. al Gbosey 

• Banerjee 

109. F.C.; 

*' , 9; Bason 

• ■ I . ■ ; Tushar. 

053, F a.; 


. . , - .. ___ tiom. L. 

R 928, 47 Bom 76 , Marmaduke Piekthall. 
(1922) 25 Bom L. R 15 ; Marmaduke Pick- 
thal (No 2), (1922 ) 25 Bom. L. R. 107. 46- 
Bom. 533 . Purshottam v. Navnttlal, (1925) 
28 Bom. L R 148, 50 Bom. 275 ; Ponnu- 
siromi Iyer v Canapatkt Iyer, (1923) 45 M. 
L J. 742 . Sayyad Habib. (1925) 6 Lah 528 ; 
la te D. S. Bukhari. (1927 ) 29 P L. R. 294. 
9 L L, J. 455, F B . Murli Manohar Prasad, 
(1928) 8 Pat, 323 fb. 

of 

Legal '■ 3th, 

11^, , ■ , : ' , dixtK 

Wood} _ V I . . V. ..tty,. 

(1930) 59 M. L,J. 746. 
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or wntes anything which amounts to contempt of Court, he is not permitted to lead 
evidence to establish the truth of his allegations^ Comment m a newspaper upon 
a pendmg case, tshich has any tendency to interfere with the due course of justice, 
or to prejudice the public against persais who are on their trial, is technically a 
contempt of Court*. Aspersions cast upon an advocate, with reference to the con¬ 
duct of his case, which tend to embarrass him in the further conduct of his client’s 
case, is contempt of Court®. Newspapers which publish copies or resumes of plead¬ 
ings and similar documents in pending suits do so at the risk of committing contempt 
•of Court*. Any such act or writing tending to undermine the authority of Courts 
of justice, or to influence the result of pending litigation is contempt of Court and 
a most serious offence* ^Vhen during the pendency of a suit in which the genuine¬ 
ness of a will was seriously disputed, the editor of a newspaper published a certified 
copy of the will as a paid advertisement, and the object of the publication was to 
m^e the public believe that it was genume. it was held that the editor was guilty of 
contempt of Court* The essence of the offence of contempt of Court is conduct 
calculated to produce an atmosphere of prejudice in the midst of which the proceed¬ 
ings must go on, even where the proceafings do not involve trial by jury and no 
■one would imagine that the mind of the Magistrates or Judges charged with the case 
would or could not be induced thereby to swerve from the straight course^ ‘ Contempt 
nf Court’ may include conduct which, while it cannot directly influence a Judge's 
mind, is calculated to affect the conduct of parties to proceedings, and the Court’s 
junsdiction to commit for contempt is not ccKifined to cases in which its orders 
may directly be affected* Criticism of a capital sentence case pending confirma¬ 
tion by the High Court may amount to contempt although no appeal has been 
preferred at the date of such criticism* 

The Rangoon High Court has held that the High Court has power to deal 
with contempts summanly, instead of acting under s. 476 or 480 of the Code of 
Criminal Procedure or under 0. XVI, r 17, of the Code of Civil Procedure®*- The 
'Court has porver to punish, by commitment for attempt, a libel published while 
■the Court is not sitting®®. 

The Calcutta High Court has held that it has no jurisdiction to commit a 
person for contempt of a criminal Court m the mofussil®*. But the Bombay High 
Court has held that it has such power**. The Allahabad High Court in earlier 
cases took the same view®* But m a subsequent full bench case it has laid down 
that no power to punish for contempt of an inferior Court exists independently of 
the Penal Code and the Contempt of Courts Act. - The inherent powers of the 
Supreme Court of Calcutta were not conferred on the Allahabad High Court by 
the Indian High Courts Act, 1861®* The Contempt of Courts Act (XII of 1926), 
s. 2, has adopted the Bombay vie^v. 

All other Courts including the Judicial Commissioners’ Courts can only take 


* Advocate of Allahabad,[1335] ALJ. 46 

* Anantlal Singha V. Alfred Henry Wat¬ 
son, (1930) 58 Cal. 884 • Government Advo¬ 
cate, Burma, V. Sava Sein, (1929) 31 Cr. L. 
J. 397, 11930] Cr. C. 412 . His Excellency the 
Governor of Bengal in C<?««ci/ V. Tushar 
Kanii Ghosh, (1932) 60 Cal, 603; The Bi¬ 
shop of Notivich. Ex parte, (1932] 2 K. B. 
402. 

* Anantlal Stngha v. Alfred Henry ir«r- 
soii, sup. 

* Hemanta Kumari Devi v. Satyendra 
Hath Mazumdar. (1933) 38 C W. N. 33a 

* Contempt of High Court, In the matter 
■of. (19351 Cr. C 383. 

* Guru Chandra Prasad V. Vishnu Parai- 
har. 11931] A L. J. 647. 

’ Salbappa Chelliar v. Ramachandra 
I^aidu. 11931] M W. N. 1058, 34 L. W. 


727, 61 M. L J. 848. 

« Wtlliar>t Thomas Shipping Co, [1930] 
2 Ch. 368 

• Hu Excellency Ike Governor of Bengal in 
CouacU V. Tushar Kami Chosk. sup. 

"* Ebrahtm Mamoojee, (1926 ) 4 Ran 257 
» lyatiam Tavier, (1869) 26 C L. J. 345 ; 
In re Banks. (1896) 26 C L. J. 401. 

®* In re .imula Bazar Patrika, (1913) 17 
C \V. N. 1253. 1282. 

>» Balktishna Cotind Kulkarni, (1921) 24 
Bom. Lk R. 16, 46* ^m. 592. 

In re Abdul Hasan Jauhar, (1926 ) 48 
^ 711, F.a: In re An Adtoeate. (1928) 29 
Shankar Vidiarlhi. 
(1928) 26 A L. J. 1307, 30 Cr. I- J. 217. Fjs, 
** Mtthont Shantanand Gir \. .Mahcnt 
Basudetanand Gir. (1930) 52 AIL 619, P 3 . 
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action for contempt of Court under s 228 of the Penal Code and s. 487 of the Code- 
of Criminal Procedure*. 

Amendment.—After the words “Her Majesty” were the words “or of the 
East India Company, or of any Act for the Government of the East India Com¬ 
pany ”; but they were repealed by Act XIV of 1870. The words “ or airmen ”■ 
were introduced by Act X of 1927. 

PRACTICE. 

Jurisdiction.—Section 101 of the Mutiny Act (41 Vic., c. 10) does not de¬ 
prive the civil (as opposed to military) Courts of jurisdiction over British soldiers- 
committing offences within the territorial limits of those Courts, nor render the- 
exercise of their jurisdiction dependent upon the sanction of the COmmander-in- 
Chief*. 

Conviction under a special Act not to be quashed.—The circumstance that, 
the act proved would also constitute an offence under a section of the Code, is no. 
reason for quashing a conviction under a special law*. 


1 Venkatraa Fajerao, (1922 ) 24 Bom. L. 
R. 386, 46 Bom. 973. 


» Maguire, (1879 ) 5 Cal. 124. 

» Kassmuddin, (1867) 8 W. R. (Cr.) SS’. 



CHAPTER II. 

General Eatplanations. 


This Chapter is for the most part an elaborate interpretation clause. It fs 
a key to the intepretation of the whole Code. The leading terms used are here 
defined and explained, and the meanings thus announced are steadily adhered to 
throughout the subsequent chapters Sir James Stephen suggests that the object of 
this Chapter is to pre\*ent captious Judges from wilfully misunderstanding the Code 
and cunmng criminals from evading its provisions It does not provide eicplanations 
for all cases indiscnmmately, but <»ily for those cases where difficulty may arise, 
when it will be necessary to refer to this Chapter to see what the meaning of the 
Code is*. 

6. Throughout this Code every definition of an offence, every 
„ . . penal provision and every illustration of every such 

the Code to be un- definition or penal provision, shall be understood 
derstood subject to subject to the exceptions contained in the Chapter 
Excepuons. entitled “ General Exceptions”, though those excep¬ 

tions are not repeated in such definition, penal provision or illustra¬ 
tion. 


lUUSTRATIONS 

(o) The sections in this Code, which contain definitions of offences, do not 
express that a child under seven years of age cannot commit such offences; but the 
definitions are to be understood subject to the general exception which provides that 
nothing shall be an offence which is done by a diild under seven years of age. 

(6) A, a police-officer, without warrant, apprehends Z who has committed 
murder. Here A U not guilty of the offence of wrongful confinement; for he was 
bound by law to apprehend Z, and therefore the case falls within the general ex¬ 
ception which provides that “nothing is an offence which is done by a person who 
is bound by law to do it 

COMMENT. 

The proper place for this section would be Chapter IV as it refers to excep¬ 
tions mentioned in that chapter. 

Illustration (o) is based on s. 82, infra, and (6), on s. 76, infra. 

Sense of eenres- 7. Every expression which is explained in any 

saoa once explain- part of this Code, IS used in every part of this Code 
in conformity with the explanation. 

COMMENT. 

The maxim ineJusio unius tst fxcltma atteriiis .(the inclusion of one is the 
exclusion of another) or expressio unius est exdusio aUtrius (the mention of one 
is the exclusion of another) is the basis of. this section. “ To say that it diall have a 
particular meaning everywhere, is to say that it shall have no other meaning any¬ 
where...If the words taken grammatically have a definit^ certain and unequivocal 
meaning, if they constitute a perfectly complete expression susceptible grammati¬ 
cally of that one unequivocal meaning and of that only, then, however absurd and 
pernicious the consequences, that meaning is to be followed. If, however, tlie 
expression does not include the compile thought of the Legislature, or if the word# 
are. equally susceptible of several meanings, we are to seek in other parts of the 

» P. L. C (1860), p. 1261. 
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statute, or in other statutes, certainly m those in pari materia with this, the one of 
the several possible meanings which ought to be put upon the words ” 

It is an ordinary canon of construction tliat a word which occurs more than once 
in the same Act must be given the same meaning throughout the Act, unless some 
definition in the Act or the context shows that the Legislature used the word in 
different senses*. 

8. The pronoun “he” and its derivatives are 
used of any person, whether male or female. 

COMMENT. 

There >s a similar provision m & 13 of the General Clauses Act® which pro¬ 
vides that m all Acts of the Governor-General in Council and Regulations, unless 
there is anything repugnant in the subject or context, words importing the mascu¬ 
line gender shall be taken to include females. 

9. Unless the contrary appears^ from the context, words im- 
Number porting thc singular number include the plural num- 

ber, and words importing the plural number include 
the singular number. 

COMMENT. 

The General Clauses Act similarly says that unless there is anything repug¬ 
nant in the subj'ect or context, words in the singular shall include the plural, and 
vice verso*, 

I. ' Unless the contrary appears —This expression means unless the 
contrary intention appears 

10. The word “man” denotes a male human 
Woman” being of any age : the word “woman” denotes a 
female human being of any age.*. 

COMMENT 

The word ' man m a scientific treatise on zoology or fossil orgaxuc remains, 
■would include men, women, and children as constituting the highest order of verte¬ 
brate animals. It is also used in an abstract and general sense in philosophical or 
religious disquisitions. But, in almost every other connection, the word ‘man’ is 
used m contradisiinrtion to ‘-woman’. Tbis.TeStricted sense is its ordinary and 
popular sense* 

Speaking generally, the term * man ’ is used m the Code in its generic sense 
meaning a human being. Thus a girl of six years of age is held.to be a woman 
"Within the meaning of s. 354 of the Code*. 

1. ' Of any age —These words indicate that a male or female child will 
<X3me within the words ' man' or ‘ womanrespectively 

II. The word “ person” includes any Company or Association, 

’■Person” body of pcfsons, whether incorporated* or 

not. 

COMMENT. 

The word 'person’ includes both a natural person (a human being), whether 
> Per Holloway, J, m (1866) 3 M H. C * Act X of 1897, s. 13. 

^ppx. 11. 12. See Fateh Chand Agatu/aUa, * Per Byles, J. in C/iorllan V. Lines, 

(1916) 44 Cat 477. ’ (1M8) L. R 4 C P. 374, 392 

- ilameshwar Prasad, (1931) 32 Cf. L. J • Taita Makadev, (1912) 14 Bom. L. R. 
1266, 119311 Cr. C 918. 961. 13 Cr. L. J. 858 

» AaXo(tS37. 
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a man, i^oman or child and an artificial p^on (a corporation)It is, however, 
used frequently in the Code in a sense in which it is clear from the context that 
corporate bodies, etc., are not included* 

The General Clauses Act^ says that ‘ person ’ shall include any company or 
association or body of individuals, whether incorporated or not. But a limited,lia¬ 
bility company cannot be committed for tnal on an indictment*. But persons who 
abet or aid the company would be liable* 

The word ' person ’ is suffiaentJy wide to include the Government as repie- 
sentative of the whole community* Thus, possession of wood by a Forest Inspector, 
a servant of Government, is held to be possession of the Government itself; and a 
dishonest removal of it, without payment of the necessary fees, from his possession, 
albeit with his actual consent, constitutes theft if that consent was unauthorized or 
fraudulent^ 

1. * Incorporated —Incorporation is the formation of a legal body, with 
the quality of perpetual existence and succession, except as limited by the Royal 
Charter or Act of Parliament effecting the incorporation*. 

.. „ 12. The word “public” includes any class of 

■ the public or any community. 

COMMENT 

In popular parlance the word ‘public' means the general body of mankind, 
or of a nation, State, or community. It is also sometimes used in a more restricted 
sense of denoting only a particular body or aggregation of people; as, an author's 
public^. 

13. The word “ Queen denotes the Sovereign for the time 

..rt. being of the United Kingdom of Great Britain and 

* Ireland. 

COMMENT. 

Section 13A of the General Clauses Act*** provides that m all Acts of the 
Governor-General in Council, references to the Sovereign or to the Crown shall, unless 
a different xntention^appears, be construed as references to the Soveragn for the time 
bemg. It is also provided by the same Act that *' Her Majesty ” or “ the Queen " 
shall include Hersuccessors (s 3 (23)). 

14. The words “ servant of the Queen” denote all officers or 

servants continued, appointed or employed in India 
by or under the authority of the said Statute 21 &. 
22 Victoria, Chapter 106, entitled “An Act for the 
better Government of India”S or by or under the authority of the 
Government of India or any Government*. 

COMMENT. 

Statute 21 & 22 Vic., c. 106. is repealed by the Government of India Act, 
1915 (S & 6 Geo. V, c. 61). 


^ See Phaimaccutical Socuty v. Londott 
and Ptoiinctid Supply AssociaMfi, (1880) 5 
App Cas. 857. . ^ 

Sec ss. 56, 73, 81-87, 100, 103, 114, 137, 
139, 141, 149-151, 153, 157, 159. 191. 

216, 220-225. 27a 282, 295. 297, 29a 491, 
4^. 497 and Ch. XVI 
^ Act X of 1897 s. 3 (39). 


* Daily Minor NdisbcPet, Ltd. I1922I 
2 K. B. 530. 

s Ibid. 

• Danmanta. (1877) 1 Boat. 610, 622. 

* Ibid. 

• Wharton,* 13lh Ed. p. 434. 

» ^Ycbsle^. 

«» Act X of 1897. 
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1. ‘ Government of India —See s. I6, infTa. 

2. ' Government '•—See s. 17, infra. 

15. The words '' British India” denote the territories which 
- R ru tr..A- '• may become vested in Her Majesty by the 

^ said Statute 21 & 22 Victoria, Chapter 106, entitled 
An Act for the better Government of India ”... 

COMMENT. 


Statute 21 & 22 Vic., c 106, is repealed by the Government of India Act, 
1915 (5 & 6 Geo V, c. 61). See s I of the Government of India Act. 

This definition is the same as that in the General Clauses Act of 1868 which 
IS superseded by the General Clauses Act of 1897 The definition of 'Bntish India’, 
as given in the General Clauses Act of 1897. is much wider. According to this Act 
‘ British India' “ shall mean all territories and places within Her Majesty's domi¬ 
nions which aie for the time being governed by Her Majesty through the Governor- 
General of India or through any Governor or other officer subordinate to the 
Governor-General of India But this definition will not affect the meaning to be given 
to the term ‘ British India ’ in Acts amending the Penal Code subsequent to 1897 in 
view of s 7 of the Penal Code. 

Amendment.—This section ended with the clause “ except Settlement of the 
Prince of Wales’ Island, Singapore and Malacca ”; but that clause was repealed by 
Act XII of 1891, Sch. I. 

16. The words “Government of India” denote the Governor 

General of India in Council, or during the absence 
Indian*”'"'*"* of the Governor General of India from his Council, 
the President in Council, or the Governor General 
of India alone, as regards the powers which may be lawfully exercis¬ 
ed by them or him respectively. 

COMMENT. 

The General Clauses Act* similarly defines this tenn. ^he definition here 
indicates the high officers whose duty it is ’to cany on the Government of India. 

17. The word “ Government” denotes the person or persons 

authorized by law to administer executive Govern- 

COMMENT. 

According to this defimtion ‘Government’ means the local Government of a 
province. A Collector acting in the management of a Khas Mehal, the property of 
Government, is as much the Government within the. meaning of this section as when 
he is exercising any other of the duties of his official position*. The General Clauses 
Act*, however, says that ‘ Government ’ or ‘ the Government ’ shall include the local 
Govenunent as well as the Govemrnent of India; and ‘ Local Government ’ shall 
mean the person authori^ed^by law to administer executive government in the part 
of British India'in which the Act or Regulation containing the expression operates, 
and shall include a Chief Ojmmissioner®. 

Act III of 1895 has varied the definition of 'Government' so far as ss. 255 
to 263A are concerned. Section 263A defines what ‘Government’ means in those 
sections. 

* X of 1897. s. 3(7). • « X of 1897. s. 3(21). 

* IbiJ. s. 3(22). * Ibid, s. 3(29). 

* Ba}oo Singh. (1898) 26 Cal. 158. 
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“Presidency”, " Presidency” denotes the terri¬ 

tories subject to the Government of a Presidency. 

COMMENT. 

The General Clauses Act* defines “Presidency town”. The part of India 
under the East India Company was divided into three Presidencies : Bengal, Madras 
ancf Bombay. The Presidency of Bengal was done away with in 1854, though it 
has been revived in 1912. Calcutta is a Presidency town under the General Clauses 
Act 


19. The word “Judge” denotes not only every person who is 
. .. officially designated as a Judge, but also every per- 

‘ son 

who is empowered by law to give, in any legal proceeding^ 
civil or criminal, a definitive judgment, or a judgment which, if not 
appealed against, would be definitive, or a judgment which, if con¬ 
firmed by some other authority, would be definitive, or 

who is one of a body of persons, which body of persons is em¬ 
powered by law to give such a judgment. 

ILLUSTRATIONS. 

(а) A Collector exercising jurisdiction m a suit under Act X of 1859* is a 

Judge. 

(б) A Magistrate exercising jurisdiction in respect of a charge on which he 
has power to sentence to fine or impnsonment with or without appeal, is a Judge 

(c) A memb^ of a panchayat which has power, under Regulation VII, 
1816, of the Madras Code*, to try and determine suits, is a Judge. 

(d) A Magistrate exercising jurisdiction in respect of a charge on which he 
has power only to commit for tnal to another Court, is not a Judge 

COMMENT. 

Every person ofikially designated a Jud^ is a Judge, e g, High Court Judge. 
District Judge, Assistant Judge, and Subordinate Judge. 

The illustrations show that a person other than one who is officially designated 
as a Judge and who is empowered to give a definitive judgment, is a Judge only when 
ho is exerdsmg jurisdiction in a suit or in a proceeding So far as that suit or 
proceeding—revenue, civil or criminal—is concerned he is a Judge but he is not 
a Judge when he has not the seisin of the case in which he can give a definitive 
judgment This is obvious from the last words of the section under which a body 
•of persons may come' under the definition of "Judge ” when it is empowered by law 
to give a judgment, such as arbitrators*. 

The definition of “Judge” as given in this section differs from that given 
in the Civil Procedure Code, s. 2(8). 

1. * Legal proceeding —This means a proceeding regulated or prescribed by 
law, in which a judicial decision may or must be given*. Thus a president of a Union 
Beard is not a Judge because he does not give his judgment in a legal proceeding*. 

The expression ‘-legal proceedings' means the same thing as ‘judicial proceed- * 
ings’. in s. 4(m) of the Code of Criminal Procedure. 

Magistrate.—A Magistrate is a "judge” withm the mearung of this secti o n, 
Tead with s. 4(2), Code of Criminal Procedure only when he is exercising junsdiction 


* X of 1897. s. 3 (21). * Kanmappa Ckettiar. { 1928) 30 Cr L. T. 

* Ramekandra .Modak, (1925) 5 PaL IKX 365 

T15. * Ibid. 
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1. 'Government of India'.—See s. 16, infra. 

2. • Government'.—See s. 17, infra. 

15. The words “ British India” denote the territories which 
, . „ are or may become vested in Her Majesty by the 

^ ■ said Statute 21 & 22 Victoria, Chapter 106, entitled 
An Act for the better Government of India ”. . 

COMMENT. 


Statute 21 & 22 Vic., c. 106, is repealed by the Government of India Act, 
1915 (5 & 6 Geo. V, c. 61). See s. 1 of the Government of India Act. 

This dchnition is the same as that in the General Clauses Act of 1868 which 
IS superseded by the General Clauses Act of 1897 The definition of ‘ British India 
as given in the General Clauses Act of 1897, is much wider. According to this Act 
' British India ’ " shall mean all territories and places within Her Majesty’s domi¬ 
nions which are for the time being governed by Her Majesty through the Governor- 
General of India or through any Governor or other officer subordinate to the 
Governor-General of India But this definition will not affect the meaning to be given 
to the term ' British India ’ in Acts amending the Penal Code subsequent to 1897 in 
■view of s 7 of the Penal Code. 


Amendment.—This section ended with the clause “excqjt Settlement of the 
Prince of Wales' Island, Singapore and Malacca”; but that clause was repealed by 
Act XII of 1891, Sch. I. 


16. The words “Government of India” denote the Governor 
General of India in Council, or during the absence 
of the Governor General of India from his Council, 
the President in Council, or the Governor General 
of India alone, as regards the powers which may be lawfully exercis¬ 
ed by them or him respectively. 

COMMENT. 

The General Clauses Act* similarly dcffiies this term. The definition here 
indicates the high officers whose duty it is'to cany on the Govenunent of India. 


17. The word “ Government” denotes the person or persons 
authorized by law to administer executive Govern- 

Govemm^t . 


COMMENT. 


According to this definition 'Government' means the local Government of a 
province. A Collector acting in the management of a IGias Mehal, the property of 
Government, is as much the Government within the. meaning of this section as when 
he is exerdsing any other of the duties of his offidal position*. The General Clauses 
Act‘, however, says that ‘ Government' or ‘ the Government' shall include the local 
Government as well as the Government of India; and ‘ Local Government' shall 
mean the person authorized by law to administer executive government in the part 
of British India’in which the Act or Regulation containing the expression operates, 
and shall include a Chief Commissioner*. 

Act III of 1895 has varied the definition of ‘ Government ’ so far as ss. 255 
to 263A are concerned. Section 263A defines what ‘ Government ’ means in those 
sections. 

* X of 1897. s. 3(7). • * X of 1897. s. 3(21). 

» Ibid, s. 3(22). » Ibid. s. 3(29). 

» Ba/oo Sinzh. (1898) 26 Cal. 158. 
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“Presidency”. “ Presidency” denotes the terri¬ 

tories subject to the Government of a Presidency. 
COMMENT, 

The General Clauses Act‘ defines “Presidency town”. The part of India 
tinjr the East India Company was divided into three Presidencies : Bengal, Madras 
pcf Bombay. The Presidency of Bengal was done away with in 1854, though it 
been revived in 1912 Calcutta is a Presidency town under the General Clauses 


19. The word “ Judge” denotes not only every person who is 
“Judge”. officially designated as a Judge, but also every per¬ 

son 

who is empowered by law to give, in any legal proceeding^, 
civil or criminal, a definitive judgment, or a judgment which, if not 
appealed against, would be definitive, or a judgment which, if con¬ 
firmed by some other authority, would be definitive, or * 

who is one of a body of persons, which body of persons is em¬ 
powered by law to give such a judgment. 

ILLUSTRATIONS. 

(o) A Collector exercising jurisdiction in a ant under Act X of 1859^ is a 

Judge. 

(6) A Magistrate exercising j'urisdiction in respect of a charge on which he 
has power to sentence to hne or imprisonment with or without appeal, is a Judge. 

(c) A member of a panchayat which has power, under Regulation VII 
1816, of the Madras Code*, to try and determine suits, is a Judge. 

(d) A Magistrate exercising j'urisdiction in respect of a charge on which he 
has power only to commit for trial to another Court, is not a Judge. 

COMMENT. 

Every person officially designated a Judge is a Judge, eg, High Court Judge, 
district Judge, Assistant Judge, and Subordinate Judge 

The illustrations show that a person other than one who is officially designated 
as a Judge and who is empowered to give a definitive j’udgment, is a Judge only when 
ha is exercising j'urisdiction in a suit or in a pro^^ing. ^ far as that suit or 
proceeding—revenue, civil or criminal—is concerned he is a Judge but he is not 
a Judge when he has not the seisin of the case in which he can give a definitive 
judgment. This is obvious from the last words of the section under which a body 
•of persons may come under the definition of “Judge” when it is empowered by law 
to give a judgment, such as arbitrators*. 

The definition of "Judge" as given in this section differs from that riven 
in the Civil Procedure Code, s. 2(8). 

■ ' ■ , ' ling regulated or presenbed by 

' ... Thus a president of a Union 

■’ ■ ■ . . .• 4nient in a legal proceeding*. 

w.,,.www.w.. -o— I-- -—me thing as ‘judicial proceed-’ 

mgs’, in s. 4(m) of the Code of Criminal Procedure. 

Magistrate.—A Magistrate is a “judge” within the m eanin g of this sectioa 
lead with s. 4(2), Code of Criminal Procedure, only when he is exercising jurisdiction 

, i *.,lw;.%LS>h925, 5 Pat .101 3^ ”^23) 30 Cr. L. J. 
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3n d suit or m a proceeding. Therefor^ an affidavit sworn before a Magistrate can¬ 
not be used in the High Court'. 

Arbitrators.—^Arbitrators empowered by law to give a definitive judgment are- 
included in the term ‘ Judge They can come within the term “ judge ” only when 
dealing with a case on reference to their arbitration. 

2. * Act X of 1859 —^This Act has been repealed in the Chota-Nagpur Divi¬ 
sion of Bengal (except as to the district of Manbhum and the Tributary Mahals)* bjr 
Ben. Act I of 1879, and in the rest of Bengal (except as to Calcutta, Orissa and the 
Scheduled Districts) by the Bengal Tenancy Act (VIII of 1885). It is now in force in 
the district of Manbhum, in the Darjeeling District and in part of the Jalpaigun District 
in Bengal, and such parts of it as are not inconsistent with the portions of Act VIII of 
1885 which have been extended to the Orissa Division are in force in that Division. 

'Act X of 1859’ has also been repealed in. the United Provinces (except as- 
to certain Scheduled Districts) by the United Provinces Rent Act (XVIII of 1873) 
and Tenancy Act (11 of 1901), and in the Central Provinces by the Central Provinces 
Tenancy Act (IX of 1883), superseded by the Central Provinces Tenancy Act (XI of 
1898) In the province of Agra read now " the United Provinces Tenancy Act (11 of 
1901)” for ‘ Act X of 1859 ’. 

3. 'Regulation VII, 1816, of the Madras Code’.•~-This has been repealed 
by the Madras Civil Courts Act (III of 1873) 

20. The words “Court of Justice” denote a Judge who is em^ 
powered by law to act judicially alone, or a body 
Judges which is empowered by law to act judici¬ 
ally as a body, when such Judge or body of Judges 
is acting judicially. 

ILLUSTRATION 


A panchayat acting under Regulation VII. 1816', of the Madras Code, having 
power to try and determine suits, is a Court of Justice. 

COMMENT 


“ Court of Justice ” does not mean here the place or building where justice is 
administered, but the Judge or Judges who conduct judicial proceedings in the due 
administration of j'ustice. When the Judges are transacting merely administrative 
busings, they are not a Court of Justice*. 

The term ‘ Court ’ is defined in the Indian Evidence Act, 1872, s. 3, but the 
Bombay High Court has held that that definition is framed only for the purposes of 
that Act and should not be extended beyond its legitimate scope*. 


“ Public servant”. 


1 . ' Regulation VII, 1816—See Comment on s. 19, supra 
21. The words “ public servant” denote a person ialling under 
any of the descriptions hereinafter following, 
namely :— 

First .—Every Covenanted servant of the Queen ; 

. Second .—Every Commissioned Officer in the Military, Naval 
or Air Forces of the Queen while serving under the Government of 
India or any Government; 

Third .—Every Judge ; 


I Ramchandra Modak, (1925) 5 Pat 110. 
* First Rep., s. 76. 

» Royal Aquarium and Summer and M’w- 
Itt Carden Society V. Parkinson, (1892{ 1 Q 


B. 431 

♦ Tulja, (1887) 12 Bom 36 See In tc 
Venkatatkala Pdlai. (1887) 10 Mad. 154. 



Fourlh. Every officer of a Court of Justice whose duty if is 
as such officer, to investigate or report on any matter of law or fact 
or to make, authenticate, or keep any document, or to take charge or 
dispose of any propern, or to execute any judicial process, or to ad¬ 
minister any oath, or to interpret, or to preserve order in the Court - 
and every person specially authorized by a Court of Justice to perl 
form any of such duties ; ^ 

■ Every juryman, assessor or member of a panchayat 

assisting a Court of Justice or public servant ; 

Sixth.—Kvery arbitrator or other person to whom any cause 
or matter has been referred for decision or report by any Court of 
Justice, or by any other competent public authority ; 

Seventh.—Every person who holds any office by virtue of which 
. he IS empowered to place or keep any person in confinement; 

Eighth .—Every officer of Government whose duty it is as such 
officer, to prevent offences, to give information of offences to brine- 
offenders to justice, or to protect the public health, safety or con¬ 
venience ; 


Mn/Zi.—Every officer whose duty it is, as such officer, to take 
receive, keep or expend any property on behalf of Government or 
to make any survey, assessment or contract on behalf of Govern* 
ment, or to execute any revenue-process, or to investigate, or to re¬ 
port, on any matter affecting the pecuniary interests of Government 
or to make, authenticate or keep any document relating to the pecu¬ 
niary interests of Government, or to prevent the infraction of any 
law for the protection of the pecuniary interests of Government, and 
every officer in the service or pay of Government or remunerated by 
fees or commission for the performance of any public duty ; , 

Tenth .—Every officer whose duty it is, as such officer, to take 
receive, keep or expend any property, to make any survey or assess¬ 
ment or to levy any rate or tax for any secular common purpose of 
any village, town or district, or to make, authenticate or keep any 
document for the ascertaining of the rights of the people of any 
village, town or district. 


ILLUSTKATION. 

A Municipal Commissioner is a public ser\’ant. 

Eleventh —Every person who holds any office in virtue of which 
he is empowered to prepare, publish, maintain or revise an electoral 
roll or to conduct an election or part of an election. 

Explanation 7.—Persons falling under any of the above de¬ 
scriptions arc public servants, whether appointed by the Govern¬ 
ment or not. 

Explanation 2 .—Wherever the words ‘‘public ser\'ant” occur 
they shall be understood of every person who is in actual possession 
of the situation of a public servant, whatever legal defect there niav 
be in his right to hold that situation. 
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’'Explanation 3 .—^The word “election” denotes an election for 
the purpose of selecting members of any legislative, municipal or 
other public authority, of whatever character, the method of selec¬ 
tion to which is by, or under, any law prescribed as by election. 

COMMENT. 

A line is drawn between the great mass of the community and certain classes 
of persons in the service and pay of Government, or exercising various public func¬ 
tions, who are here included in the words “public servant". Those offences which 
are common between public servants and other members of the community are left to 
the general provisions of the Code. But there are several offences which can only be 
■committed by public servants . and on the other hand public servants in the discharge 
of their duties have many privileges peculiar to themselves*. Public servants are dealt 
with more strictly than other persons for offences committed by them as they enjoy 
-various privileges and possess power and authonty The offences peculiar to them are 
classed separately in Chapter IX. 

The word ' servant’ shall be deemed to signify any person duly appointed and 
invested with authonty to administer any part of the executive power of the Crown, 
•or to execute any other public duty impo^ by law, whether it be judicial, ministerial, 
or mixed This section docs not defbe what a " public servant" means but enume¬ 
rates the vanous functionaries who will be designated as public servants. A public 
servant is one who has to discharge some public duty All Government servants are 
not public servants 

Clause 1.—'Covenanted servantThe members of the Indian Civil Service 
■were known as covenanted servants as they had to sign a covenant by which they 
bound themselves to contribute for their pension and not to trade or to receive presents. 
This covenant was entered into after they were selwited by the Board of Directors of the 
East India Company Such a covenant is still, as a matter of form, signed by those 
who are successful in the Civil Service competitive examination. 

Clause 2.—Statute 25 & 26 Vic., c 4, enables His Majesty the King to issue 
Commissions to officers of the regular Army and Navy Every officer holding a 
Commission in the Military, Naval or Air forces of the King—Regular, Auxiliary or 
Volunteer—will be deemed to be a public servant, while serving under the Government 
of India or any Government. The words " or Air " were inserted by Act X of 1927. 

Clause 3.—The word "Judge" is defined in s. 19. A member of a Village 
Panchayat Court is a Judge*. 

Clause 4 .—A peon executing a judicial process® or a warrant of arrest* 
comes under this clause, even if he does not receive any remuneration owing to the 
fact of his being an apprentice or candidate*. 

Clause 6 .—'Referred for decision or report’.—To bring a case withm this 
•clause, there must be some cause or matter existing in dispute or controversy, 
in regard to which a competent public authority is desirous of a report to enable it 
to deal with the matter in dispute between the parties*. 

Clause 7.—Convict-warders* come under this clause. 

Clause 8 .—Persons appointed by a Government Solicitor to conduct prosecu- 

* M. & M. 20. * Chandra Sahu, (1932) 12 Pat 184. 

s (1921) 30 M. L. T. « Debi Dm, (1886) 6 A. W, N. 295. 

351. 23 Cr. L. J. 148. * Kailaehand Moittee. (1867 ) 7 W. R. 

* Bhagai Dafadar, (1868 ) 2 Beng L. R. (Cr.) 99 ; Muhammada. U9(^) P..R. Na 22 

21. FB. of 1908; SoiUn Rasul, (1924) 26 Bom. L.R. 

* Shea Piogath Teuari V. Bhoop Natasn 267, 25 Cr. J. 1332 ; A/auIa Baksh, (19^) 
Prosad Pathak. (1895 ) 22 Cal. 759; Dharam 30 Cr. L. J. 1103 

Ckand Ul. (1895) 22 Cal. 596. 
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tions'. revenue and police Patels*; the gorait of a village*, officers of the Societ? for 
the Pre\xntion of Cmelty to Animals, appointed under the Bengal Police Act, V of 
1861* or the Madras City Police Act, III of 1888*. fall under this clause. 

Clause 9-—‘ Officer’.—This word means a person employed to exercise to 
some extent a delegated function of Government; he must be either himself armed 
with some authority or representative character, or his duties must be immediately 
auxiliary to those of some one who is so armed*. It means a functionary or holder 
of some officium or office however humble, to whom in some degree are delegated 
certain functions of Government* 


’ Officer in the service or pay of Government ’.—This expression means 
one who is appointed to some office for the performance of some public duty*. 

Cases.—A surveyor employed by the Collector in the Khas Mehal depart¬ 
ment* ; a pron in the service and pay of Government and attached to the office of 
a Superintendent of the Salt Department’*: a putwaree” ; a supernumerary peon of 
the Collector’s Court, who receives no fixed pay, but is remunerated by fees’*; a 
in the service of the Public Works Department distributing water from public 
irrigation channels**; and a candidate or apprentice peon who serves process without 
remuneration**, are public servants The rnanager of an estate employed under the Court 
of Wards is a public servant accordmg to the Allahabad High Court** but not accord¬ 
ing to the Calcutta High Court**. A peon employed by such a manager is not a 
public servant*^. 


Cbuse 10 —The words “ for any secular or common purpose of any village, 
town or distnct ” govern the whole clause. If any money is received or expended, it 
must be for a public purpose within the meaning of the secUon**. , . . . 

Municipal engineers**; municipal servants under the City of Bombay Muniapal 
Act III of 1888« • a clerk in the Cess-collcction Department of a Municipality consti¬ 
tuted under the Bombay District Municipal Art **: a municipal tax collector**; a conser¬ 
vancy officer of the Corporation of Calcutta**; a Local Board Sircar**; a Union 
Kamam”; a chairman of a Union Panchayat**; a president of a Co-operative 
Society** • and a toll contractor as well as his servant**, are public servants falling 


imder this clause. 


Clause 11.—This clause was added by the Indian Elections Offences and In¬ 
quiries Act (XxixiX of 1920) 

Exolauatiou 1 —This eapianatioii shows that persons who hold offices under 
local laws, if their duties fall within any of the descriptions here given, are public 


•servants. 


* Bulto Kristo Doss. 

* Appah btn YadavTtJO,(lS96)21 Boas 517. 
> Stdhu, (1904) 26 All, 542 

* Upendta Kumar Chose, C1906) •> i*. 

J. 475, 3 Cr. L. J. 420. a 

» Nataraia PfUai. (19221 

* Ramajtrav Jivbajsrav,(197^12 B.II.C 1. 

* Ahad Shah. (1917) P. R- No. 18 oI 
1918. 19 Cr. L. J. 621. 

* Nazamudditi, (1900) 

* Bajoo Stngh, (1898) 26 Cal. 15& 

** Nazamuddtn, sup ,, 

>*• Muds-ood-deen, (1870) 2 N. W. P. 148 
*» Ramkrishna Das.(1871)7 ^g. L.^.446. 
1* Public Prosecutor of Madras v. 

Annam Nautu. (1924 ) 21 L, W. ,0i. 27 Cr. 

** Ratn Chandra Saku, (1932) 12 
** Mathura Prasad, (1898 ) 21 All. 127.. 

*• Nazamuddiit. sup. 

*» Arayi, (1883) 7 Mad. 17. 


s» Shjidhar. (1934) 36 Bom L. R. 1133, 35 
Cr. L J. 532. 

Nantamram Utlamram, (1869 ) 6 B.HC. 
(Cr. C.) €4. 

“ Ezekttl. (1904) 6 Bom. L R. 54, 1 Cr. 
U J. 23 

SI Babidal Kanaiyalal. (1903) 10 Bom. 
L. R. 761. 33 Bom. 213. 

Government Advocate, Bihar and Orissa 
V. Conga Prasad, (1923) 1 Pat. 423. 

*3 Nandi V. Corporation of Calcutta, 
(1930) 32 Cr. L. J. 13S. II930] Cr. C 1057. 
** Addatta Bhuia v. Kdi Das De, (1907) 
12 a W. N. 96. 6 Cr. L. J. 393. 

=s Gopaiasammatha Ai>ar(1893)l Weir 123. 
** Shetkh Abdul Kadir, (1916J 1 .\L W. 
N. 384. 

Sombari Bthara, {19351 W. N. 1337. 
*• Su/efflon, (1934 ) 36 Bom. L. R. 1124, 
36 Cr. L. J. 516. 
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Explaaation 2 .—Public servaot pro confesso.—Any person, whetlier receiving 
pay or not, who chooses to take upon himsdf duties and responsibilities belonging’ • 
to the position of a public servant, and performs those duties, and accepts those res¬ 
ponsibilities and IS recognized as filling the position of a public servant, must be 
regarded as one, and it does not lie in his mouth to say subsequently that, notwith¬ 
standing his performance of public duhes and the recognition by others of such 
performance, he is not a public servant “ If such a contention were allowed, and 
the question whether a man was a public servant were to depend wholly upon the- 
test of his receiving or not receiving a salary, very great mischief and difficulty might 
arise in a country like this, where numerous persons are engaged in the performance 
of public duties without pay " ^ 

According to this explanation the person who m fact discharges the duties 
of the office which brings him under some one of the descriptions of public servant, 
is for all the purposes of the Code rightfully a public servant, whatever legal defects- 
there may be m his right to hold the office* 

A person serving as a volunteer m a Tahsildar’s office®, a Zamindari kamam*, 
and a sanitary inspector under the Food Adulteration Act (Beng Act VI of 1919)®, 
are public servants > 

Explanation 3.—This explanation was added by the Indian Elections Offences 
and Inquiries Act (XXXIX of 1920) 

Statutory public servants.—Some functionaries have been, by local and speaaF 
Acts, declared to be ' public servants ’ for the purjx>se of the Indian Fenal Code®. 


r Per Straight, J, in Patmeskar Dot, 
(1886} 8 AH. 201, 202 
a Ramknshna Das, (1871) 7 Beng L R 
446, 448, 16 W. Jl (Cr.) 27. 
s Pameshar Dal. sup 
* Subremartya V. Somasundara. (1891) 15 
Mad. 127. . . , _ 

» ShaiUsehandta Lahtn v Sebalchand 
MaTwari, (1931) 59 Cal. ^4. 

« See the Police Act (V of 1861), s 8 ; the 
Parsi Marriage and Divorce Act 
1865), s 23 , the Oudh Taluqdars’ Relief Act 
(XXIV of 1870), 8. 22 . the Cattle Trespaw 



1917). ss 39 (2), 44 (3) ; the Indian Emi¬ 
gration Act (VII of 1922). ss. 3 (3). 5 (1), 
6(1); the Ranchi Mental Hospital Art (XIII 
of 1922). 8. 11 , the Indian Boilers Act (V of 
1923), s 5 (3). the Workmen’s ^mpensa- 
tion Act (VIII of 1923), s 20, the Indian 
Merchant Shipping Art (XXI of 1923), s 
280. the Cantonment Act (II of 1924), s. 36 ; 
the Indian Naturalization Act (VII of 1926), 



(XIII of 1899), s. 4(2), the Assam Labour 
and Emigration Act (VI of 1901), s. 4 (2) ; 
Act VllI of 1915. s. 116 C; the Indian Regis¬ 
tration Act (XVI of 1908), s. 84 the Indian 
Emigrauon Act (XVH of 1908), s. 14 (2) : 
the Victoria Memorial Art (X of 1903), a. 
4; the Indian Census Act (X of 1929), & 3 
(2) : the Dourine Act (V of 1910), s. 4 (2); 
the Indian Factories Act (XII of 19Il>, s. 4 
(6) : the Inland Steam Vessels Act (I of 


Forek* Regulation (II of V897).%^'*7’(2)7’ths 
Upper Burma Oil-fields Regulation (VI of 
1910), s. 12 . the Hazare Forest Regulation 
(III of 1911). s 52 

The Bombay Civil Courts Act (Bom. Art 
XIV of 1869). s 33 : the Broach Thakur’s 
Relief Art (.XV ol 2872}. s. 17; the Braadi 
and Kaira Incumbered Estates Act (XXI of 
1881), s. 33 ; the City of Bombay Muniapal 
Art (Bom .Act III of 1888). s. 521 . the Sindh 
Incumbered Estates Act (XX of 1896). s 35 : 
the Bombay Court of Wards Act (Bom. 
Art I of 1905). 5. 21 (2) : the Bombay Local 
Boards Act (VI of 1923), s. 135 ; the Bombar 
Oty Municipalities Act (XVIII of 1925), 
s. 56(1); the Bombay District Muni¬ 
cipal (Amendment) Act, (Bom. Act 
XXVI of 1930). s. 5. the Bcmbar 
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>» j Sntutory public sen ants.—A miinidpal inspector within the meaning of the 
Madras Distnct Municipal Act (s. 41)»; a sanitary inspector within the meaning 
of the ^ladias Local Boards ,^ct (s. 43)* , a karkun employed by a manager appointed 
under Act XV of 1871 to execute revenue proi^sses and receive rent*. 

Not statutory public servants.—A police-officer under suspension within the 
meaning of s. 8 of Act V of 1861*. a municipal corporation within the meaning of 

Waghls and Measures Act i Bom. XV of The Punjab Steam Boilers and Primp 
1932), s. 24 . the Bombai Village Panchajats Movers Act (Puni Act II of 1902) s 12ft) 
Act (Bom. VI of 1933), s. 111 . the City ol the Punjab Military Transput etc Aa 
^luniapal Act (Bom XVII of 1933), (Punj Act I of 1903). s. 4(2)- the f^iah 
S. 29o(I). the Bombav Li\e-Stock Imnrove- Munian.il f 


ivaraou i\iuniapai acc (nom AVll oi 1!UJ). 
s. 295(1), the Bombay Li\e-Stock Improve¬ 
ment Act (Bom XXII of 1933), s. 10, the 
Bombay Trade Disputes Conciliation Act, 
(Bom IX of 1934), s. 18 
The Civil Courts Act (Beng Act VI of 
1871), s. 33 . the Bengal Coun of Wards 
Act (Beng. Act IX of 1879), s 59A , the 
Chittagong Port Commissioner’s .Act (Beng. 
Act IV of 1887), s. 63 . the Land Records 
Maintenance Act (Beng Act III of 1895), s 
33 . the Calcutta Municipal Act (Beng Act 
III of 1899), s 646. the Bengal Public Parks 
Act (II of 1901), s. 7 the Chittagong Port 
Act (Beng Act V of 1914). s 106. the 
Bengal Medical Art (Beng Act VI of 1914). 
*•^14(4); the Bengal Smoke-nuisance Act 
(Beng. Act 1 of 1916), the Bengd Food 
Adulieraijon .Act (Beng Act VI of 1919), 
s. 19 • the Bengal Sfunicipal Act (Beng Act 
XV of 1932), s 540, the ^ngal Local Self- 
Gottfnment (Amendment) Act (Beng Act 
XXIV of 1932), & 71 , the Beng Waterwara 
Act (Beng. Act XII of 1934), s, 135. 


A oi s. Utfi Punjab 

(Ammdmmt) Act (Punj. Act 11 
Gurdwars Act (Punj. 
Act VIII of 1925), s. 12(8L 

.Commissioners’ Act 
(XV of 1879). s. 64 ; the Pegu and Sittang 
Canal Act (II of 1881), s. 14 the Burma 
Act (XIX of 1881). s 7l’: the BuSa 
latcam Boilers and Pnme Movers Act fXVIlT 
oM^), s. 12. the British BuSia Pilots Act 

'S"™* lS98),-5i 44, 

®“™5 Forest An (Bun^ An 
IV of 1902), 8 75 ; the Burma Canal Act 
; the Rangoon 

Port Act (Burma Act IV of 1905), s. 10; the 
Act (Burma Act 
Embankment 

Act (Burma Act IV of 1909), s 12: the 
(Burma Act I of 1915), 
Oilfields Art (BuS 
J 1918), 5. 10; the Burma Rural 
Self-Government Act (Burma Act IV nf 

An’rRn.It • 


A-Seng. Act XII of 1934), s. 135. 1921), s. 74 , the City of Rangoon Munirmai 

jhe hiadras Labour and Emigration Act Act (Burma Act VI of 1922), s. 237 • Buma 
(Mad Act V of 1866), s. 3, the Madras Prevention of Cruelty to Animals Act flT nf 
Forest Act (>Nfad. Act V of 1882). s. 60; the 1930). s 22. 

City of Madras hlunicipal Act (Mad Act I 
of 1384), s 56, tiie hfadras District Mum- 


1*04;, s 30, uie Madras District Mum- 
opal Act (Mad. Act IV of 1834). s 41: the 
Madras Local Boards Act (Mad. Act V of 
1834), &. 43 ; the Madras Rivers Conser\'ancy 
Act (Mad. Act VI of 1884) „s. 23 . the Mad- 
ras ^nals and Public Femes Act (Mad Act 
11 of 1890), s. 11 ; the Madras Medical Re- 
gislmtion Act (Mad Act IV of 1914), s 
10(3) the Madras City Muniapal Act (Mad 


1930), 8 22. 

The Onssa Tenancy Act (Beh. and O Art 

M^ica Art (Beh. and 0. Act II of 1916) 
8. 14(4), the Assam Medical Art (Assam Art 
I of.1916) s. 14(4), the BehVr^iiTonlS 
Muniapal Sur\-ey Act (I of 1920) s. 4f3)- 
S>' F'"“4 rrf PilsnrnaEE An 

(B*. and O. Art II ol 1920), s, 10(3^ the 
“d Onaa Muune Settlement; a5 
S±. Ute 


\9(3) the Madras City Muniapal Act (Mad. (Beh. and O. Act IV of 1920). s. Uni- ti,® 
Act IV of 1919), s. 405; the Madras Hindu ^oU Nagpur 'Tenancy (Amendment) 'Art 
™lK>ous Endowments Act (Mad Act II of (Beh. and O. Act VI of 1920) s. 48 ^ 
',^h ^2(3); the Madras Local Authon- Behar and Onssa Village Administration Art 

Entertainment Tax Act, (Mad. Act V of (Beh. and 0 .Act III of 1922) s. 4(12)- 
1927), s. 9 (3), Behar and Onssa Aenal RoBeiaJ's (uS? 

pie Allahabad Uni\ersity Act (XVIII of and O Act III of 1924), s. 13 • the 
^887), s, 18(1) : the Kanugos and Patwans Pure Food Act (Assam Act IV of 
Art (N. Vi. P. Art IX of 1889), s. 17: the "nie Central Provinces Goveniinmt WaM,! 
U p T,nH .rt MT P Srt TIT .f Art (XVII of 1885). s. 12(2)T^TcinuS 

^ Court of Wards Act (XXIV of 

» 18M}, s. 19(2) ; the C. P. Slaughter of Am. 
mals Art (C P. Art IV of 1915), s. 3(3)* the 

■ ■ ?°A‘3'ifSTS).'^'’j4‘^”'“““" 

• > Ramasami. (1889) 13 Mad. 131 

428. (1693 ) 21 .Mad. 

» .Mwa (1876) Unrep. Cr. C 117 
s. 92 : the U pVD istnct '^rds Act (U. Pl R App!^!*^ (1872 ) 8 Beng. t 

Act X of 1922). s. 89 
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s. 39 of Beng. Act IV of 1877‘; a person nominated by a Collector under s. 69 of the 
Bengal Tenancy Act^; a goods clerk of a railway company for the purpose of Chapter 
IX of the Penal Code®; a person assisting, in virtue of s 11 of the Burma Village Act, 
the headman of a village in arresting a person*. 

Not public servants.—A lessee of a village who has undertaken to keep an 
account of its forest revenues and pay a certain proportion to the Government, keep¬ 
ing the remainder for himself®, a Poddar of the Bank of Bengal*; a Mysore police- 
man’^; a peon employed by the manager, of an estate under the charge of the Court 
of Wards*, a carter employed by Government*; an arbitrator appointed by the 
parties to a proceeding under s. 145 of the Criminal Procedure Code®*; a clerk ap¬ 
pointed by a Sub-Registrar and paid out of an allowance given to the latter®®; a 
Municipal Water-Tax Collector **; an unpaid apprentice of Government®*; a villager 
required to bring an accused person to a police-station in arrest under s. 11 of the 
Burma Village Act®*; a village chowkidar®*; and municipal committee (though 
the members forming the municipal corporation are public servants)®*. 


PRACTICE 

Evidence.—Where the offence concerns any ‘public servant’ it is sufficient 
to show “ actual possession of the situation ", and this is sufficiently shown by the 
proof that the duties or functions are actually discharged by the person alleged to be 
such servant 

22. The words “ moveable property” are intended to include 
“Moveable pro- corporeal property' of every description, except land 
perty” and things attached to the earth* or permanently 

fastened to anything which is attached to the earth. 

COMMENT. 

The term ‘ property ’ conveys a compound idea composed of that wliich is its 
subject, and of the right to be exercised over it. It is everywhere used in this Code 
so as to be applicable exclusively to “ that which is its subject" 

The General Clauses Act of 1868 says that “ movable property ’’ shall mean 
property of every description except “ immoveable property " ®*. The Indian Regis¬ 
tration Act says that " moveable property ” includes standing timber, growing crops 
and grass, fruit upon and juice in trees, and property of every other description, 
except “immovable property"®* The Indian Companies‘Act (VII of 1913), s, 28, 
provides that “the shares or other interest of any member in a company shall be 
moveable property, transferable in maimer provided by the articles of the company 
The definition in tlie Penal Code is restricted to corporeal property; it ex¬ 
cludes all choses in action. It differs from the definitions given in the two above Acts, 
as it excludes incorporeal rights. ^ 

1 . 'Corporeal property' is property which may be perceived by the senses. 


® Municipal CorpoTation of the Town of 
Calcutta. (1878) 3 Cal. 758. 

* Chatter Lot V. Thacoot Penhad, (1S91) 
18 CaL 513 

» Zahatta, (1898) P. R. No. 9 of 1898. 

* Nga Paw E. (1916) 10 B. L. T. 170. 
(1914.1916) 2 U. B. R. 122, 18 Cr. L. J. 
351. 

RamajiTav Jiibajirao, (1875) 12 B. H. 

« ‘ Madun Mohun. (1878) 4 Cs\. 376. 

® Venkatigadu. (1879) 1 Weif 342., 

• Ara^-i. (1883) 7 Mad 17, 

• Nachimutlu, (1883 ) 7 Mad 18. 

®* SundttT Mojhi, (1903 ) 30 CaL 1034. 


*» Bhagwati Sakai, (1905 ) 32 Cal. 664. 

®* Culab, (1904) 1 A. L. J. 125 (notes). 

•® Mahendta Prasad. (1910) 15 C W. N. 
319,12 Cr. L J. 117. See Ram Chandra Sahu, 
(1932) 12 Pat. 184. 

«« Wca Paw E.. (1914*1916) 2 U. B. R. 
122. 10 B L. T. 170. 18 Cr. L, J. 351. 

** Arjan Mol, (1922 ) 3 L^. 440, contra, 
Bhagwan Dm. (1929) 31 Cr. I- J. 12. 

>• Nanht v. Mun. Committee. Jubbulpote, 
(1929) 25 N, L. R. 194, 31 Cr. L. J. 382. 
119301 Cr. C. 89. 

** 1st Rep., s. 82. 

»• Act I of 186a s. 2(6). 

** Act XVI Of 1908, 8. 3. 
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S Th,? ? ^ ^ ^ perceivable, as obligations 

produced on a swamp>. papers forming part of the record 
of a ca^ , and a dit^ue*. are movable property within the meaning of this section 

In an A1 alubad case the question arose, but was not decided, whether a letter 
T^\ed by i^t could be considered "movable property” of the ra:eiver. A letter 
addressed to W was handed by a postman to W, who was at the time in a room in 
theoccu^uon of H W read the letter, and put it on a table in the^^S Ld?eft t 
there. H took the letter, and subsequently attempted to file it as an exhibit attached 
to an affidavit made by him m a suit for judicial separation between W and his wife 
for the purpose, as he afterwards stated, "of strengthening Mrs. W’s case and of im¬ 
proving his own position ” The Court, however, refused to receive the letter It was 
hdd that in the arcumstances H could not be convicted of dishonest misappropriation 
of property with respect to hts retention of the letter*. 

« 2. * Land and things attached to the earth'.—This section does not exemot 

earth and things attached to the earth”, but "land and things attached to the- 
^rth”; "land” and “earth" are not synonymous terms, and there is a great dis¬ 
tinction between "the earth” and "earth”. By severance things that are imroov- 
^le become movable, and it is perfecUy correct to call those things attached which can 
be Mvered ; and undoubtedly it is possible to sever earth from the earth, and attach it 
again thereto. Earth, that is soil and all the component parts of the soil inclusive of 
stones minerars. when severed from the earth or land to which it was attached is 
movable property capable of being the subject of theft®. Any part of " the earth ’’ 
wheffiw it be stones or sand or clay or any other component, when severed from “ the ‘ 
earth is movable property*. But growing crops' or standing teak trees* an. 
movable property. 

* Attached to the eanh '.—The Transfer of Property Act defines this exores- 
According to s. 3 of that Act " attached to the earth ” means ^ 

(а) rooted in the earth, as m the case of trees and shrubs; 

(б) imbedded in the earth, as m the case of walls of buildings; or 

(c) attached to what is so imbedded for the permanent beneficial eniovmpnt 
of that to which it is attached. 

23. “Wrongful gain” is gain by unlawful means of property 
"Wrongiui gain”, to which the person gaining is not legally entitled. 

“Wrongful loss” is the loss by unlawful ' 
"Wrongini w. means of property to which the person losing it is 
legally entitled. 

A person is said to gain wrongfully when such person retains 
Gaining wrong- Wrongfully, as well as when such person acquires 
My. Losing wrongfully. A person is said to lose wrongfully 
snaiy. tvhen such person is wrongfully kept out of any 

property', as well as when such person is wrongfully deprived of 
property. 

COMMENT. 

The word ‘ wrongful ‘ means prejudicially affecting a party in some legal rieht 
This word is not defined anywhere in the Code though the word " illegal ” is defmeff 

® Tamma Chattlaya, (1881) 4 Mai 223, • Suti Venkatabbavya Sn^tt! \, \i^j . 

* Ramasiuamx Aiyaj \.Vmlhiiinta Mudtit. Venkanna^ (1904 ) 27 MatL 

<1882) 1 Weir 28. overmline Kotayya. (1M7) 10 

» Rich. (1930) 52 AIL 894. , » (iw, t 

* //arris. (1917) 40 AIL 119. J. 1196. * 31 Cr. L. 


sion. 


Skivtam, (1891) 15 Bom 702. 


U Kq Doe. (1929) 8 Ran, 13. 
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in s, 43. The words ‘ by unlawful means ’ are intended to refer to an act which would 
render the doer liable to an action or prosecution*.' 

For either wrongful loss or gain, the property must be lost to the owner or 
the owner must be wrongfully kept out of it. Thus, where a pledgee used a turban 
that w’as pledged, it was held that the deterioration of the turban by use was not 
wrongful loss ’ of property to the owner, and the wrongful beneficial use of it by the 
pledgee was not a ‘ wrongful gain' to him* 

1. ' Wrongfully kept out of any property—When the owner is kept out of 
possession of his property with the object of depriving him of the benefit arising from 
the possession, even temporarily, the case will come within the definition^ But where 
the owner is kept out of possession temporarily not with any such intention, but only 
witli the object of causing him trouble in the sense of mere mental anxiety, and with 
the ultimate intention of restonng the thing to him without exacting or expectmg any 
recompeise, it is difficult to say that the detention amounts to causing wrongful loss 
in any sense Thus, where the accused, who was charged by his master with having 
committed theft of a box, stated that he had removed the box and left it concealed 
in the cow-^ed to give a lesson to his master, it was held that no theft was com¬ 
mitted as there was no wrongful loss* 

Fees payable to a college for attending lectures are ‘ property ’ within the 
meaning of this section* 


CASES 

Wrongful loss.—Cattle.—Forcible and illegal seizure of bullocks of a widow 
in satisfaction of a debt due to the accused by her deceased husband was held to be a 
•• wrongful lossbut not illegal seizure and sending to a pound of cattle, even 
though this was done with the malicious intent of subjecting the owners to additional 
expense, inconvenience, and annoyana* Merely permitting cattle to stray was held 
not to establish any intention of causing ‘ wrongful loss ’ to the public or any person*. 

Secretiog a document.—Where the plaintiff, in a suit referred to arbitration, 
■with a view to prevent a witness from referring to an endorsement on a bond, snatch¬ 
ed up the bond which was lying beside the arbitrator, ran away, and refused to pro¬ 
duce it, it was held that it could hardly be inferred from_ those circumstances that the 
act of the accused was prompted by any desire to cause ’ wrongful loss ’ or ‘ wrongful 
gain'». 

Breach of a condition not a ' wrongful loss ’.—Where a person who purchased 
rice from a famine relief officer at a certain rate, on condition that he should sdl it at 
a pound the rupee less did not sell it at the rate agreed upon, but at four pounds the 
rupee less, it was held that no wnxigful gain or wrongful loss had been caused to 
anyone within the meaning of this section. The rice having been sold to the accused, 
and he having paid for it, it was not unlawful for him to sell it again at such prices as 
he thought fit*'*. 

Abatement of nuisance by unlawful means.—Where the accused demolished 
a structure because it was an encroachment on a public street, it was held that as the 
accused had no justification in law to demolish it the acts done by them were not 
lawful and they were guilty of mischiel”. 


‘ Sna Tt. (1901) 2 L. B. R. 216. \ Cr. 
L. J. 730, Fa; Athi Aviar. (1920) 14 L. W. 
728. 

» (1868) 3 M. H. C Appjc. 6. 

* Nabi Baksh, (1897 ) 25 Cai. 416, 

* Ibid. 

» Sothi Bhvihan, (1893) 15 Ah 210. 216. 

* Ptconatk Bancjjet, (1866) 5 W. R. (Cr.) 
•68. 


* Aradhun Mundul V, Miyan Khan Takad- 
tcei. (1875) 24 W. R. (Cr.) 7. 

• Tooreba/khan, (18^) Unrep. Cr C. 11. 
» Subramattia Ghanapalt, (IMl) 3 Mad- 

261. 

»<* Lai Mahomed. (1874) 22 IV. R. (Cr.) 
82. 

>* Naraunhulu V. Nagui Sahtb, 119331 M. 
W. N. 905 . I J 



SECS. 23-25.) 


GENERAL EXPLANATIONS 


57 


. 24. Whoever does anything with the intention of causing 
"DishooesU/* wrongful gain to one person or wrongful loss to an¬ 
other person, is said to do that thing “ dishonestly 

COMMENT 

From this definition it will appear that the term ‘ dishonestly ’ is not used in 
^e Code in lU popular significance as impljing deviation from probity. Dishonesty 
w law js at times different from the dishonesty of the market place. Unless there is 
jTongfd gain to one person, or wrongful loss to another, an act would not be ‘ dis¬ 
honest'. The r^ord 'dishonestly’ is used as beanng relation with property. The 
intention' under the section must be to cause wrongful gam or wiongful loss to a 
person " TTic word ‘ intent by its etymology, seems to have metaphorical allusion 
to archery, and implies * aim ’ and thus connotes not a casual or merely possible result 
-"-foreseen perhaps as a not improbable incident, but not desired—but rather connote 
the one object for which the effort is made—and thus has reference to what has been 
^cd the dominant motive, without which the action would not have been taken 
A dishonest intention may be presumed only if an unlawful act is done or if a lawful 
act IS done by unlawful means* 

The defimtion of the word ‘ dishonestly ’ is not exhaustive*. 

The word ‘dishonestly' occurs alorie m the definition of theft (s. 378). extor- 
bon (s. 383). robbery (s. 390), criminal misappropriation (s. 403), crimmal breach 
of trust (s. 405). and receiving stolen property (s 411) It occurs with the word 
fraudulently defined in the next section, in several offences such as cheating (s. 415) 
forgery (s. 463), and counterfeit coins (ss. 246, 247). ' ' 

The word ‘ fraudulently' occurs alone in the definition of many offences chief 
of which are offences against public justice (ss 206-208. 210). weights and measures 
(S8, 264-266), and counterfeit coins and stamps (ss 242, 243, 252, 253, 261-263), 
The law takes into account the primary or immolate intention and not Uie 
secondary or remote. Thus, if A takes an article belonging to Z out of Z’s posses¬ 
ion, without Z’s consent, with the intention of keeping it until he obtains money 
from Z as a reward for its restoration, he takes it dishonestly and commits theft*. 
As every man is presumed to intend the natural consequences of his act, it is from the 
consequences that the Court has often to presume the intention of the accused in doing 
a particular act. The law does not look to the motive : it looks only to the intention. 
Motive and intention are two different things Motive is directed to the ultimate 
Old, go^ or bad, which a person hopes to secure; his intention is concerned with the 
immediate effects of his acts. End cannot justify the means, in other language, the 
motive does not justify the intention. Take the case of a scoundrel or a man of' bad 
character, whom it might be desirable to destroy on the spot, but if a person takes 
the law into his own hands and kills him. none the less he is guilty of murder. 

25. A person is said to do a thing fraudulently if he does that 
" Fraudulently thing with intent to defraud' but not othcr\vise. 

COMMENT. 

“ As a definition tins provision is obviously imperfect, and perhaps mtroduecs 
an element of doubt, which did not previously exist; for it Iea\ es it to be determined,.., 
whether the word ‘defraud’, .implies the deprivation or intended deprivation of 
property as a part or result of the fraud "®. 


* Per Batty, J. m Bhaguaut v. KtdarL 
U|00) 2 Bom. L. R. 986, 1009, 25 Born. 202. 

* Sarsar Smek. (1934) 35 Cr. L J. 1307. 

* Ba)u Jka. (1928) 9 P. L. T. 800. 30 Cr. 


L. J. 236. 

‘ Section 378, ill. (J). 

* Per Maclean, C. J.. ii 
25 Cat 512, 521. fa 


Abbas Mi.(lS96} 
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(CHAP. H. 


27. When property is in the possession of a person’s wife\ 
Properly m pos- clerk or servant*, on account of that person, it is in 
session of wife, that person’s possession within the meaning of this- 
derk or ser^'ant 

Explanation .—A person employed temporarily or on a parti¬ 
cular occasion in the capacity of a clerk or servant, is a clerk or ser¬ 
vant within the meaning of this section. 


COMMENT 


Under this section property tn the possession of a person’s wife, clerk or servant,, 
on account of that person, is deemed to be in that person’s possession. 


Object.—^The object of the framers of the Code in the explanation is to lay 
dovsTi a few rules, in accordance with the general sense of mankind, for the purpose- 
of preventing any difference of opinion arising in cases likely to occur very often. 


Principle.—This section abrogates the distinction made by the English law 
between ' possession ’ and ‘ custody ’ But it does not express the complete thought 
of the Legislature on the question of possession* ‘ Possession ’ involves the idea of 
proprietorship, the right to exercise power or control over the thing possessed. 

According to English law ‘possession’ is used as regards the owner, whereas ^ 
■ custody ’ is used to mean ‘ such a relation towards the thing as would constitute 
possession if the person having custody had if on his own account’*. What would 
be a mere ‘ custody ’ under English law would be ‘ possession ’ under the Code. 

Corporeal property is in a person’s possession when he has such power over it 
that he can exclude others from it, and intends to exercise, if necessary, that power 
on bdialf of himself or of some person for whom he is a trustee. But a wife, a clerk, 
or a servant, has not this power or inuntion to deal with things in their charge as 
owners. They are, therefore, said to have custody merely according to English law. 

A man’s goods are in his possession, not only while they are in his house or on 
his premises, but also when they arc in a place where he may usually send them (as 
when horses and cattle feed on common land), or in a place where they may be law* 
fully deposited by him, as if he buncs money or ornaments in his own land, or puts 
them in any other secret place of deposit 


1. Wife .—A permanent mistress may be regarded as a ‘wife’. When a 
man furmshes a houw for his mistress’ occupaUcm, he may reasonably be presumed 
to te m p(»session of all articles therein which can reasonably be inferred to belong- 
to hirn or to be m the possession of his mistress on his behalf. But the inference- 
jnapphcable to articles of which the mistress is in possession illegally or con- 
tr^ to provisions of law. espeaally when the article in quesUon is such that he- 
might well remain m ignorance that it was in his mistress ’ poLss^on^ 

servant ’.—The possession by a clerk or servant of that which 
belongs to the master or of that which, whether it belongs Tb^SSy to his master, 
V his rSSter S on Ms account !S 

me masters pos^ion. The possession of the servant must be on account of his 

Ume ofthe discovery the shop was inS^of , ^ such articles At^ 

he was holding the pistol for his master. It 


1 Faith Chand, (1916) 41 Cal 477 
s Stephen's Digest of Criminal Lavr n. 
13 ' 

s Bantcari Lai. (1914) p. U. Xa 20 of 


1914. 15 Cr. L. J. 172 rr 

, * Chhole\. (1922) 20 A. L. J. 855. 23 cr- 
L J. 729. 
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. 24. Whoever does anything with the intention of causing 
-DUhoocatr. "'fonsful S-iin lo one person or wrongful loss to an¬ 
other person, IS said to do that thing “ dishonestly ”. 

COMMENT 

•>“* <hc term ' dislionesUy ’ is not used in 
IM Code m Its popular SKauficancc as impljung deviation from probitv Dishonrelv 
ui law IS at times different from tire dishonesty of the market place. Unless there is 
™sful eain to one person, or wrongful loss to another, an act would not he • dis 
™<5t . The word 'dishonestly' is used as heanng relation with propcrtv The 
mtenuon under the section must be to cause wrongful gain or wrongful lis l„ n 
■'* "TP'PlPO’. aoems to have mctaphrcil al uste 
to archers', and implies ' aim' and thus connotes not a casual or merely possible result 
-loiesccn perhaps as a not improbable incident, but not desired—but rather mnuet™ 

•IMS has reference to what has £ 
^ed the dominant motive, without which the action would not have bcai tnk‘^^ 
A dishOTcst intention may be presumed only H an unlawful act is done or if n 
set IS done by unlawful means* ‘iiwiul 

The ddimtion of the word ‘ dishonestly ’ is not exhaustive*. 

The word ‘dishonestly’ occurs alorie m the definition of theft fa ith'i 
U oa (s. 383). robbery (s. 390). criminal misappropriation (s. 403) criminal 
?l ^™st (s. 405). and receiving stolen property (s 411) U occurs with ?/,» 
fraudulentlydefined m the next section, in several offences such as che-itinw z”' . 

forgery (s. 463). and counterfeit coins (ss 246, 247). encatmg (s. 415), 

_ .The v\ord • fraudulently ’ occurs alone in the definition of manv ftfTrwuv,- ... 

of which are offences against public justice (ss. 206-208. 210), wciuhie 
fss. 264-266), and counterfeit coins and stamps (ss 242, 243, 252, 253 
The law takes into account the primary or immediate intention’ 
secondary or remote. Thus, if A takes an article bdonging to Z out nf 7 - 
^on, without Z’s consent, with the intention of keeping it until he nh*..* * 
from Z as a reward for its restoration, he takes it dishonestly and enm^* rrionoy 
As every man is presumed to intend the natural consequences of his act it r fheft’. 
consequences that the Court has often to presume the intention of the 
a particular act. The law docs not look to the motive ; it looks only 
•Motive and intention are two different things Mrtive is directed to 

good or bad, which a person hopes to secure; his intention is conm^ff'rnate 
immediate effects of his acts End cannot justify the means, in other 
r^tive does not justify the intention Take the case of a scoundrel or the 

•^racter, whom it might be desirable to destroy op the spot, but if ^ 
fhe law into his own hands and kills him, none the less he is jmihv #vr f^^ri takes 

^ oi murder. 

25. A person is said to do a thing fraudulently if j,.. j 
"Frauduientiy". thing With intent to defraud^ but not otherw*^* 

COMMENT. 

“ As a definition this provision is rfwiously imperfect, and nerh-> • 
an element of doubt, which did not previously exist; for it leaves it to bo h ^ '"froduccs 
whether the word ‘defraud’., .implies the depnvaUon or intended 
property as a part or result of the fraud * ®. privation of 

‘ Per Batty, J. in Bhaguaiil v 

2 Bom. L R. 986. 1009. 25 Bom 202. 

* Sarsar Stngh. (1934) 35 Cr. L. J- 13^ 

* Ba'ju Jha, (1928) 9 P. L. T. 800. 30 Cr. 


• 5«ciOQ 37® J,, 

25 O 512. 52?%? J- 
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The word ‘ fraudulently ’ should not be oxifined to transactions of which de¬ 
privation of property forms a part*. 

1. ' Intent to defraud —“ The word ‘ intent by its, etymology, seems to 
have metaphorical allusion to archery, and implies ’ aim' and thus connotes not a 
casual or merely possible result—foreseen perhaps as a not improbable incident, but 
not desired—but rather cormotes the one object for which the effort is made—and 
thus has reference to what has been called the dominant motive, without which the 
action would not have been taken The terms ‘ fraud' and ‘ defraud ’ are not 
defined in the Penal Code. The word * defraud ’ is of double meaning m the sense 
that It dther may or may not imply deprivation, and, as it is not defined, its mean¬ 
ing must be sought by a consideration of the conteirt in which the word ‘ fraudulently' 
is found*. Sir James Stephen, m his History of the Criminal Law of England*, 
observes: “ There has always been a great reluctance amongst lawyers to attempt 
to define fraud, and this is not unnatural when we consider the number of different 
kinds of conduct to which the word is applied in connection with different branches 
of law, and especially in connection with the equitable branch of it. I shall not 
attempt to construct a defimtion which will meet every case which might be suggested, 
but there is fittfe danger in saying that whenever the words ' fraud' or ' intent to 
defraud’ or ‘fraudulently’ occur in the definition of a crime two elements at least 
are essential to the commission of the crime namely, first, deceit or an intention to 
deceive or in some cases mere secrecy; and. secondly, either actual injury or possible 
injury or an intent to expose some person either to actual injury or to a risk of pos¬ 
sible injury by means of that deceit or secrecy This intent, I may add, is very 
•seldom the only or the prinapal intention entertained by the fraudulent person, whose 
principal object in nearly every case is his own advantage The injurious deception is 
usually intended only as i means to an end. though this, as I have already explained, 
does not prevent it from being intentional. A practically conclusive test as to the 
fraudulent character of a deception for criminal purposes is this : Did the author of 
the deceit derive any advantage from it which he o^uld not have had if the tru^ had 
been known ? If so, it is hardly possible that that advantage should not have had an 
equivalent in loss, or risk of loss, to some one else; and if so, there was fraud. In 
practice people hardly ever intentionally deceive each other in matters of business for 
a purpose wluch is not fraudulent ”. 

Approving these observations, the Allahabad High Court has laid down that 
where there is an intention to deceive and by means of the deceit to obtain an advan¬ 
tage there is fraud® A somewhat wider interpretation has been placed on the word 
‘ fraud ’ in Haycrajl v. Creasy\ which is expressly followed by the Bombay High 
Court’. Le Blanc, J, in the judgment, says ; “By fraud, I understand an intention 
to deceive; whether it be from any expectation of advantage to the party himself, or 
from ill-will towards the other is immaterial 

The expression ‘ intent to defraud ’ implies conduct coupled with intention to de¬ 
ceive and thereby to injure; in other words. ‘ defraud' involves two conceptions, namely, 
deedt and injury to the person deedved, that is, infringement of some legal right possess¬ 
ed by him but not necessanly deprivation of projxrty*. The term ‘ defraud ’ denotes 
some form of dishonesty. An ‘ intention to defraud ’ has to be inferred from Uie conduct 
of the accused, and must necessarily involve something in the nature of cheating®. The 
issuing of a fdse statutory report of a company calculated to deceive the public and 

* Per Maclean. C. J . in Afcfras 4fi. (1S96) • (1801) 2 East 92. 108. 

25 CaL 512. 521. FJB. - * Vtlhal Narayan. (1886) 13 Bom. 515n, 

* Per Batty, J.. in Bhagwant v. Kedari. followed m Lalit Mohan Sarkar. (1894 ) 22 

(1900) 25 Bom. 202, 226. 2 Bom. L. R. 986. CaL 313, 322, and in Khandusingh, (1896) 22 
1009. . Bonu 768. 

* Abbas /111, sup. p. 521. • Surcridta Nath Chose, (1910) 38 CaL 75, 

* VoL II, p. 121. Balktishnu Vanian, 89, followed in Harjtvan Pal/i, (1925) 28 

(1913) 15 Bom. L. R. 708. 713. 37 Bom. Bom. L. R. 115, 123, 50 Bom. 174 ; Bobtnson. 
666. (1921) 23 Cr. L. J. 681. 

» Muhammad Saeed Khan, (1898) 21 AIL * Vistom Valji, (1934 ) 37 Bom. L. R. 102. 
113. 115. 

\ 
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intended to induce them to invest their money in the company which they would not 
otherwise have invested is an act done ‘ with intent to defraud ’ within the meaning 
of this section*. Where the accused, after the execution and registration of a document 
which was not required by law to be attested, added his name to the document as an 
attesting witness, but without putting a date or alleging actual presence at the time of 
its execution, it was held that this act was neither fraudulent nor dishonest and that 
the accused was therefore not guilty of forgery*. Similarly, where the accused attested 
a document, without the authonty of the executant, after its execution, to prevent other 
people from setting up a claim to the property in the possession of the accused under 
the document, it was held that he was not guilty of forgery for there was no intention 
to defraud where no wrongful result was intended or could have arisen from the act 
of the accused*. The accused, in order to obtain recognition from a Settlement Officer 
that they were entitled to the title of “ Loskur ", filed a sannad before that officer pur- 
portmg to grant that title. This document was found not to be genuine and they were 
convicted under ss. 471 and 464 by the Sessions Judge. It was held that they could not 
be found guilty as their intention was not to cause wrongful gam or wrongful loss to 
anyone, but to produce a false belief in the mind of the Settlement Officer that they 
were entitled to the dignity of “ Lo^r ” and that this could not be said to constitute 
an intention to ' defraud 

A general intention to defraud, without the intention of causing wrongful gain 
to one person or wTongfuI loss to another, would be sufficient to support a conviction*. 
” In order to pro\*e an intent to defraud it is not at all necessary that there should have 
some person defrauded, or who might possibly have been defrauded. A man 
may have an intent to defraud, and yet there may not be any person who could be 
defrauded by his act Suppose a person with a good account at his bankers, and a 
friend, with his knowledge, forges his name to a cheque either to try his credit, or to 
imitate his h^dwriting. there would be no mtmt to defraud, though there would be 
parties who might be defrauded; but where another person has no account at his 
banken, but a man supposes thit he has, and on that supposition forges his name, 
there would be an intent to defraud in that case, although no person could be defraud¬ 
ed When it is material to prove an intent to defraud, evidence may be given of 
similar offences by the defendants 

’ Fraudulently' : ‘ DishonestlyT^ere is a real distinction between the 
meaning of the terms ‘ fraudulently ’ and * dishonestly ; the former denot^ an inten¬ 
tion to deceive. The production of a forged bond by a person in a suit with the 
intent to make the Court believe that he was entitled to recover money upon the 
basis of the particular document produced, tliough it may not be dishonest within the 
meaning of s. 24, may yet be fraudulent within the meaning of s. 471*. 

26. A person is said to have “ reason to believe” a thing if he 
-Reason to has sufficient cause to believe that thing but not 
otherwise. 


COMMENT. 


A person can be supposed to * know' where there is a (firect appeal to his 
^scs. A person “has reason to bdi^” under this section if he has suffidtnt 
cause to believe the thing but not otherwise*. 

The expression “ reason to believe" occurs m 411 to 414. 

See Comment on s. 414 where the word * Wieve . is disUngmshed from * sispcst 


* Ram Chand Gurwala, (1926) 27 Cr. L 
J- 1383. 

* Sutendra Nath Chose, (1910) 33 CaL 


• A'*!*** case; ahS2) 
2 Den. '^Cr. C 493. 499. 

• (^) 2 Cr. App. R. 333. 

• Nath Ckatterjee, (1931) 5 C. W. 

* Mamka Asajt, I1915J M W. N. 278, 16 rTcwn, ~ » t 

Cr. L J. 246 * I1930J Cr. C 49. 31 Cr. L- J- 

* /an Afaftomcif. (1884) 10 CaL 5W. 288- ; 

* Dkunum Kazee, (18^) 9 Cal. 53, 60. / 
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LAW or CRIMES. 


fCIfAP. II- 


27. When property is in the possession of a person’s wife’, 
Property in pos- cJerk or Servant*, on account of that person, it is in 
session of wife, that person’s possession within the meaning of this. 

derk or sen-ant 

Explanation.—A person employed temporarily or on a parti¬ 
cular occasion in the capacity of a clerk or servant, is a clerk or ser¬ 
vant within the meaning of this section. 

COMMENT 


Under this section property m the possession of a person’s wife, clerk or servant,, 
on account of that person, is deemed to be in that person's possession. 

Object.—The object of the framers of the Code in the explanation is to lay 
down a few rules, in accordance with the general sense of mankind, for the purpose^ 
of preventing any difference of opinion arising in cases likely to occur very often. 

Principle.—This section abrogates the distinction made by the English law 
between ‘ possession ’ and ‘ custody ’ But it does not express the complete thought 
of the Legislature on the question of possession* ‘ Possession ’ involves the idea of 
proprietorship, the right to exercise power or control over the thing possessed. ^ 

According to English law ‘possession’ is used as regards the owner, whereas 
' custody ’ is used to mean ‘ such a rdation towards the thing as would constitute 
possession if the person having custody had it on his own account What would 
be a mere ' custody ’ under English law would be ‘ possession' under the Code. 

Corporeal property is in a perscwi’s possession when he has such power over it 
that he can exclude others from it. and intends to exercise, if necessary, that power 
on b^alf of himself or of some person for whom be is a trustee But a wife, a clerk 
or a servant, has not this power or intention to deal with things in their charge as 
owners. They are, therefore, said to have custody merely according to English law. 

A man's go^s are m his possession, not oiJy while they are in his house or ort 
his premises, but also when they are in a place where he may usually send them (as- 
when horses and cattle feed on common land), or in a place where they may be law¬ 
fully deposited by him, as if he buries money or ornaments m his own land, or puts 
them in any other secret place of deposit. 


1 . ‘Wife’.—A permanent mistress may be regarded as a ‘wife’ When a 
man furnishes a house for his mistress' occupation, he may reasonably be presumed 
to be in possession of all articles therein which can reasonably be inferred to belong- 
to him or to be in the possession of his mistress on his behalf. But the inference 
must be inapplicable to articles of which the mistress is in possession illegahy or con¬ 
trary to the provisions of law, espedally when the article in question is such that he- 
might well remain in ignorance that it was in his mistress ’ possession*. 

2 . ' Qerk or setyant—The possession by a clerk or servant of that which 
belongs to the master. orVof that whitji. whether it belongs absolutely to his master, 
or to another person, the chsfk or servant holds for his master and on his account, is 
the master’s possession. TfK^possession of the servant must be on account of his- 
master to make the master U^le. A pistol was discovered lying on the floor of a 
shop which could not reasonablV be expected to be dealing in such articles. At the- 
time of the discovery the shop in charge of a servant and there was no proof that 
he Has holding the pistol for his master. It was heid that the master was not liable.' 


fa/e/t chand. (1916) 44 Cal 477 \ 
Stephen's Digest ol Criminal 

Banuau Lai. (1914) P Xo 2oV 


1914, 15 Cr. L. J. 172. 

* Ckkelt.v. (J922> 20 A. L. J 853. 33 Cr. 

L. J. 729 
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28. A person is said to “ counterfeit ” who causes one thing* to 
resemble another thing, intending by means of that 
CouMcrfaf. rcsemhlance to practise deception, or knowing it to 
be likely that deception will thereby be practised. 

Explanation /--It is not essential to counterfeiting that the 
imitation should be exact. 

Explanation 2 —\\'hcn a person causes one thing to resemble 
another thing, and the resemblance is such that a person might be 
deceived thereby, it shall be presumed, until the contrary is proved, 
that the person so causing the one thing to resemble the other thing 
intended bv means of that resemblance to practise deception or knew 
it to be likely that deception would thereby be practised. 

COMMENT. 

The word 'counterfeit* occurs in offences relating to coin provided in Chapter 
Xir. and offences relaUng to trade and property marks in Chapter XVIII. 

Under this section it is not necessary to show that deception actually took place. 
Intention to practise deception by causing one thing to resemble another is quite 
suffident s 

1. ’Thing’.—The thing may be a coin or a piece of metal. Its value is 
iramaterial. The counterfeit coin may be more valuable so far as money value is 
considered than the coin for which it is Intended to pass. 

When the coins counterfeited are such imitations of the genuine coin as might 
deceive people on account of the resemblance, the presumption referred to in expla* 
nation 2 arises*. Altering used stamps so as to resemble genuine unused stamps 
amounts to counterfeiting*. 

Amendmenc.—Explanations 1 and 2 were substituted for the original expla¬ 
nation by Act I of 1889, s. 9 

29. The word “ document” denotes .iny matter e.xpressed or 
described upon any substance by means of letters, 
■■Docuaiiiiif'. figures or marks, or by more than one of those 
means, intended to be used*, or which may be used, as evidence of 
that matter. . , , , 

Explanation /.—It is immaterial by what means or upon 
what substance the letters, figures or marks are formed, or whether 
the evidence is intended for, or may be used in, a Court of justice, ■ 
or not. 

■ illustrations. 

A wnting expressing the terms of a contract, which may be used as evidence of 
the contract, is a document. 

A cheque upon a banker is a document. 

A power-of-attomey is a document v j .. 

A map or plan which is intended to be used or which may be used as evidence, 

IS a document. . • . j 

A wriUng containing directions or instmcuons is a doemnenL 

Explanation 2 .—Whatever is expressed by means of letters, 
figures or marks as explained by mercantile or other usage, shall 

> BMiK (1907 ) 30 AIL 93. ■ ' (1920) 22 Cr^fc, 
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27. When property is in the possession of a person’s wife^ 
Property m pos- clerk or servant*, on account of that person, it is in 
ses^on of wife, that person’s possession within the meaning of this- 

eJerk or ser\'ant Code 

Explanation .—A person employed temporarily or on a parti¬ 
cular occasion in the capacity of a clerk or servant, is a clerk or ser¬ 
vant within the meaning of this section. 

COMMENT. 


Under this section property m the possession o/ a person’s wi/e. cferk or servant., 
on account of that person, is deemed to be in that person’s possession 

Object.—The object of the framers of the Code in the explanation is to lay 
down a few rules, m accordance with the genera! sense of mankind, for the purpose- 
of preventing any difference of opinion arising in cases likely to occur very often. 

Principle.—Tins section abrogates the distinction made by the English law 
between ' possession ’ and ’ aisCody But it does not express the complete thought 
of the Legislature on the question of possession' ‘Possession’ involves the idea of 
proprietorship, the right to exercise power or control over the thing possessed. 

According to English law ‘ possession ’ is used as regards the owner, whereas 
* custody ’ 18 used to mean ‘ such a relation towards the thing as would constitute 
possession if the person having custody had it on his own account What would 
be a mere ‘ custody ’ under English law would be ‘ possession ’ under the Code 

Corpoieal property is in a person’s possession when he has such power over it 
that he can exclude others from it, and Intends to exercise, if necessary, that power 
on behalf of himself or of some person for whom be is a trustee. But a wife, a clerk, 
or a servant, has not this power or intention to deal with things in their charge as 
owners, Hiey are, therefore, said to have custody merely according to English law. 

A man's goods are m his possession, not only while they are in his house or on 
his premises, but also when they are in a place where he may usually send them (as- 
when horses and cattle feed on common land), or in a place where they may be law¬ 
fully deposited by him, as if he buries money or ornaments :n his own land, or puts- 
them in any other secret place of deposit. 


1. ‘Wife’.—A permanent mistress may be regarded as a ‘wife’. When a 
man furnishes a house for his mistress' occupation, he may reasonably be presumed 
to be in possession of all articles therein which can reasonably be inferred to belong- 
to him or to be in the possession of his mistress on his behalf. But the inference 


must be inapplicable to articles of which the mistress is in possession illegally or con¬ 
trary to the provisions of Jaw, especially when the article in question is such that he- 
might well remain in i^orance that it was in his mistress ’ possession*. 

2. * Qerk or s^anc—The possession by a clerk or servant of that which 
belongs to the master, onof that whidi, whether it belongs absolutely to his master, 
or to another person, the cWk or servant holds for his master and on his account, is 
the master’s possession Th\possession of the servant must be on account of his- 
master to m^e the master li^Ie. A pistol was discovered lying on the floor of a 
shop which could not reasonablV be eiqjected to be dealing in such articles. At the- 
time of the discovery the shop wall m charge of a servant and there was no proof that 
he was holding the pistol for his i^ster. It was held that the master was not liable. 


Faith Cftand. (1916) 44 CaJ 477 \ 
Stephens Digest of Cnminal Law\P* 

ffanuari Lai. (1914) P. R. 2o\ 


1914, 15 Cr. L. J. 172 
< Chhotew (1922) 20 A. L. J. 855, 23 Cr. 
L. J. m ■ 
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28. A person is said to “ counterfeit” who causes one things to 

Counicxfeit ■' resemble another thing, intending by means of that 

‘ ‘ resemblance to practise deception, or knowing it to 

be likely that deception will thereby be practised. 

ExpIatuUion 1 .—It is not essential to counterfeiting that the 
imitation should be e.\act 

Explanation 2 .— ^\Vhen a person causes one thing to resemble 
another thing, and the resemblance is such that a person might he 
deceived thereby, it shall be presumed, until the contrary is proved 
that the person so causing the one thing to resemble the other thing 
intended by means of that resemblance to practise deception or knew 
it to be likely that deception would thereby be practised. 

COM MENT. 

The word ‘countcr/eit' occurs in offences relating to coin provided in Cliapti; 
Xir. and offences relating to trade and property marks m Chapter Will. 

Under this section it is not necessary to show that deception actually took phicit, 
Intention to practise deception by causing one thing to resemble another is rjuiile 
suffidenL 

1. 'Thing’.—The thing may be a com or a piece of metal. Us value it 
immaterial. The counterfeit com may be more valuable so far as money value it 
considered than the coin for which it is intended to pass. 

When the coins counterfeited are such imitations of the genuine coin as mlgla 
deceive people on account of the resemblance, the presumption referred to in vxpla. 
nation 2 arises*. Altenng used stamps so as to resemble genuine unused siamp* 
amounts to counterfeiting* 

Amendmeot.—Explanations 1 and 2 were substituted for the original exub. 
nation by Act I of 1889. s. 9. 

29. The word “document” denotes any matter c.\.prcssed or 
•■Document*’ described Upon any substance by means of letters, 

figures or marks, or by more than one of iliose 
means, intended to be used*, or which may be used, as evidence of 
that ma’tter. 

Explanation 1. —It is immatcriaf by what means or upon 
what substance the letters, figures or marks arc formed, or whciher 
the evidence is intended for, or may be used in, a Court of Justice 
or not. ’ 

ILLUSTRATIO.VS. 

A writing expressing the terms of a contract, which may be used as evidence of 
the contract, is a document. 

A cheque upon a banker is a document. 

A power-of-attomey is a docunwiL 

A map or plan which is intended to be used or which may be used as evidt«^ 
is a document. ... ’ ' * 

A writing containing directions of instructions is a document ^ 

Explanation 2. —^Whate.ver is expressed by means • 
figures or marks as explained by mercantile or other • 


Qadit Bakhih, (1907 ) 30 AIL 93. - 


* Ramlal, (1920) 22 Cr. L. 
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be deemed to be expressed by such letters, figures or marks within 
the meaning of this section, although the same may not be actually 
expressed. 

ILLUSniATION. 

A writes his name on the back of a bill of exchange payable to his order. The 
meaning of the endorsement, as explained by mercantile usage, is that the bill is to be 
paid to the holder. The endorsement is -a dooiroent, and must be construed in the 
same manner as if the words “ pay to the holder ” or words to that effect had been 
written over the signature 


COMMENT. 


The term ‘ document ‘ seems to include everything done by the pen, by engrav¬ 
ing, by printing, or otherwise, whereby is made on paper, parchment, wood, or other 
substance a representation of words or other equivalents addressed to the eye. This 
word occurs in ss 167, 175, 192, 204, 464 and 479. 

The definition here given seems to be faulty. because the “ matter described ” 
is manifestly not the " document ” According to English law the material on Which 
words are written is said to be a ‘document' Under the Code it is the matter 
written and not the material that is called a ‘ document ’ But the matter should be 
intended to be used as evidence of that matter A writing is a document. Words 
printed, lithographed, or photographed are documents. A map or plan is a docu- 
'ment. An insenption on a metal plate or stone is a document. A caricature is a 
document. Letters or marks impnnted on trees and intended to be used as evidence 
that tlie trees were passed for removal by a Ranger of a forest, are a document^. A 
hammer for marking sleepers is a document*. 

An avouchment, whether wntten or printed, of the character or quality of a 
chattd, is not a document which, if false, would be a forgery, eg. the./alse signature 
of an artist’s name to a picture^, or enclosing spurious goods in a wrapper imitating 
a trade-mark* But an instrument, though not signed by all parties thereto, fulfils 
the requirements of the definition of “document"*. 

Section 3 of the Indian Evidence Act (I of 2872) says that' document ’ means 
any matter expressed or described upon any substance by means of letters, figures or 
marks, or by more than one of those means intended to be used, or which may be 
used, for the purpose of recording that matter. 

Section 3(16) of the General Clauses Act says that ‘document’ shall include 
any matter written, expressed or described upon any substance by means'of letters, 
figures or marks, or by more than one of those means, which is intended to be used, 
or which ntsy be used, for the purpose of recording lhaf matter^ 

1. 'Intended to be used'.—^A wnting which is not legal evidence of the 
• matter expressed, may yet be a document, if the parties framing it believed it to be, 
and intended it to be, evidence of such matter*. 

Amendment.—The present explanations were substituted by Act Tof 1889, s. 9. 


30. The words “valuable security” denote a document which 
is, or purports to be*, a document whereby any legal 
rity right is created, extended, transferred, restricted, ex¬ 

tinguished or released, or whereby any person 
acknowledges that he lies under legal liability, or has not a certain 
legal right. ' ; 


* Kfishtappa Khandappa, (1925) 27 Bom. 
L. R. 599. 26 Cf. L. J. 1014. 

» A V. /oseph.-(l924) 3 Ran. 11. 

* Thomas C/osJ.UISSS) Dears. & B. 4601 

* John Smith. (1858) 27 L. J. (M. C) 


» ’Ramasuami Ayyar, (1917) 4lMad.SS9. 
• Skeefatl Ally, (1868) 10 W. R. (Cr.) 
61, 2 Beng. L. R. 12. 
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ILLUSTRATION. 

A writes his name on the back of a fnll of exchange. As the effect of this 
endorsement is to transfer tlie right to the biH to any person who may become the 
lawful holder of it, the endorsement is a “valuable security ” 

COMMENT. 

The words " valuable security ” denote a particular class of documents, viz, 
sudi documents as create or extinguish legal nghts This expression occurs in 
ss. 329-331. 347. 348, 120. 467 and 477. 

1 . 'Which is, or purports to be'.—^The use of the words “which is, or 
purports to be " indicates that a document, which, upon certain evidence being given, 
,may be held to be invalid, but on the face of it creates, or purports to create, a right 
in immovable property, although a decree could not be passed upon (iie document, 
is contemplated within the purview of that section Had it not been so, any forged 
document, if the forgery was admitted, or any document whicli was not executed or 
stamped according to law and on which no decree could be passed by a civil Court, 
could not be called a valuable security' 

Unstamped document.—The fact that a document has not been stamped or 
not properly stamped, and is not. therefore, receivable in evidence, does not prevent 
its being a valuable security* This is so because such a document “ purports to be “ 
a valuable security. A document whereby a person acknowledges himself to be under 
a legal liability is a valuable security^ 

Unregistered document.—An unregistered document though it may not be 
a valuable security until the registration is completed still “ purports ” to be a valuable 
security*. 

Copy,—The term* " valuable secunty ” applies to the original document, and" 
not to a copy. 

Cancelled Icutnunent.—A cancelled instrument is not a valuable security^ 
" for an instrument available for the purpose for which it was made is clearly what 
the clause intended; a cancelled instrument, therefore, though by the cancelling of it 
a legal right may be ‘ extinguished’, inasmuch as the instrument upon which such nght 
depended is thereby avoided, does not fall within its scope 

Valuable securities.—A settlement of accounts in writing, though not signed 
by any person, and containing no promise to pay®; a kabulayat^; a deed of divorce*; 
a hundt*; a counterfoil of a paying-in slip purporting to be an acloiowledgment of 
receipt of a sum of money by a bank*®; an original transit pass without which no 
forest produce could be removed, under a Forest Regulation** r a promissory note exe¬ 
cuted by a minor through force**; blank pieces of paper on which thumb-impressions 
are put by a person through fear of injury**, are valuable securities 

A signature purporting to be that of B was forged on each of two printed 
forms, one intended to be used as a promissory note and the other as a receipt The- 
blank spaces left for entering particulars of the amount, the name of the person m 
whose favour the document was executed, the date and place of execution and the- 


* Ram Harakh Palhak, (1925 ) 48 AIL 140. 

* (1873) M H. C. Appx. 26; Ramasamt, 
(1888) 12 Mad. 148 

» Idu Jolaha. (1917) 3 P. L. J. 386. 19 

Kash^Nath Naek. (1897) 25 Cal. 207. 

* 1st Rep, s. 89. . ^ 

* Ka))oJaio>a Soro>a.(1864)2 MH-C.247. 

* (1866) 6 W. R. (Cr. L.) 2; Naitmd- 
din, (1883) 3 A. W. N. 59. 

* .Utmooddten, (1869) 11 W. R. (Cr.)15L 


• Ukkraj, (1910) P. W. R. Na 55 of 
1910, 11 Cr. L. J. 639. w. -w w 

** Turner. (1924) 52 CaL 636. 

** Supeiinlendent and Remembrancer 'of 

(1932) 19“(5l 

15 p. L. T. 
” P. L. T. 588, 
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Tate ol interest, were not filled in; a one-anna stamp was affixed on the top of each 
paper, but the stamp was neither signed across nor cancelled in any way. It was 
hdd that the documents, as they stood, were valuable securities^ A document, 
though not signed by all the parties thereto, is a valuable security if it imposes an 
obligation on the actual executants and an option on the others and there is no con¬ 
dition precedent to be found in the document that the document is to be inoperative 
against the executants until all the parties executed it* Where, with a view to 
arriving at a compromise, the appellant executed a patta purporting to create a legal 
right in the other party in the land in dispute and although the land comprised in the 
-said pattff belonged to a family of six it was signed by the appellant and the respondent 
•only as representing the family, it was held that the document came within the defi¬ 
nition of valuable security* 

Not valuable securities.—The copy of a lease,* a sannad purporting to confer 
a personal title’, a postal receipt for an insured parcel*; a copy of a decree passed 
"by a Court’ , an administrative order passed by the Superintendent of a Court of Session 
directing the Nazir of the Court to release an accused on bail*; and a bill receipted 
as by a cheque**, are not valuable securities. 

31. The words “a will” denote any testamen¬ 
tary document. 

COMMENT 

A “ will ” is a disposition or declaration by which the person making it provides 
for the distribution or administration ol property after his death. It does not take 
effect until the testator's death, and is always revocable by him. 

The Indian Succession Act** defines ‘ will ’ as “ the legal declaration of the in¬ 
tention of the testator with respect to his property, which he desires to be carried 
into effect after his death The General Clause Act** says' that' will ’ “ shall include 
a codicil and every wnting making a voluntary posthumous disposition of property ”, 
This term occurs in ss 467 and 477 of the Code 

32 . In every part of this Code, e.vcept where a contrary inten- 
Words tion appears from the context, words which refer to 

SegafOTnissionS * dcts' done extend also to illegal® omissions®. 

COMMENT. 

This section »mply says that acts include illegal omissions. 

1 . ' Acts—An ‘ act ’ generally means something voluntarily done by a person. 

•‘ Act ’ is a determination of the will, producing an effect in the sensible world. This 
word includes writing and speaking, or, in short, any external manifestation. In the 
Cbde the term ‘ act ’ is not confined to its ordinary meaning of positive conduct of 
doing somethmg but includes also illegal omissions. 

2. ’ Illegal —See post, s. 43. 

5. • Omissions ’.—This word is used in the sense of intentional non-doing. 
Thus, according to this section, ‘ act' includes intentional doing as well as intentional 
-non-doing. The omission or neglect must no doubt be such as to have an active effect 


* Jawahtt Thakui. (1916) 38 AU. 430. 

* Ramawami Ayyar, (1917) 41 Mad. 58ft, 
* 3 Ram Harakh Pathak, (1925 ) 48 AU 140. 

* Khushal HUaman, (1867) 4 B. H. G 
(Cr. C ) 28 : Naio Copal, (1868) 5 B. H. G 
(Cr. G) 56. 

^ 8 Jan Mahomed, (1884) 10 Cal 584. 

^ « AtuJa, (19I2)‘P. L. R. No. 299 of 1913, 
14 Cr. L. J. 436; Sadho Lai, (1916) 3 P. L. 


W. 99. 17 Cr. L. J. 272. 

* Cham Chandra Chose, (1923 ) 39 G L. 
J. 122. 28 G W. N. 414, 25 Cr. L. J. 1034. 

* She? Alam Khan. (1933) 35 Bom. ll R. 
1062, 35 G L. J. 479. 

» H. K. Shaw, (1935 ) 39 G \Y. N. 1182. 
62 G L. J. 119 

Aa XXXIX of 1925, s. 3(A). 

« X of 1897. s. 3(57), 
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conducing to the result, as a link in the chain of facts from which an intention to bring 
about the result may be inferred*. The Code makes punishable omissions which have 
caused, which have been intended to cause, or which have been known to be likely to 
cause, a certain evil effect in the same manner as it punishes acts, provided they were 
illegal. And when the law imposes a duty to act on a person, his illegal omission to 
act renders him liable to punishment*. 

33. The word “ act ” denotes as well a senes of acts as a single 
“Act". act : the word “omission” denotes as well a scries 

“Omission". of omissions as a single omission. 

COMMENT ~ 


The word * act ’ is nowhere defined. It must necessarily be something short of a 
transaction which is composed of a senes of acts, but cannot, in ordinary language, be 
restricted to every separate willed movement of a human being, for when W’e speak of an 
act of shooting or stabbing, we mean the aaion taken as a whole, and the numerous sepa¬ 
rate movements involved* 

The effect of s 32 and this section taken together is that the term ' act' comprises 
one or more acts or one or more illegal omissions 

An act may constitute an offence under two or more enactments*. 

34. When a criminal act is done by several persons^, in fur- • 
Acts done by therance of the common intention of all*, each of 
lurSerancfo?aim. ^uch persons is liable for that act in the same manner 
moa intenuon. as if it were done by him alone*. 

COMMENT. 

This section deals with tV doing of separate acts, similar or diverse, by several 
persons; if all are done in furtherance of a common intention, eacn person is liable 
the result of them all as if he had done them himself*. The section does not create a 
distinct offence; it lays down only a principle of criminal liability*. 

As to the distinction between Uiis sccticm and & 149, see Comment on the latter 
section. 


Object.—This section does not create or define an offence but merely sets out in 
what circumstances a person can be held liable for an act done by himself and others 
as if It had been done by him alone*. It is framed to meet a case in which it may 
be difficult to disUnguish between the acts of individual members of a party or to 
prove eicactly what part was taken by each of them*. The reason why all are deemed 
guilty m such cases is, that the presence of accomplices gives encouragement, support, 
and protection to the person actually committing the act. 

Principle.—^Where parties go with a common purpose to execute a common 
object, each and every one becomes responsible for the acts of each and every other 
in execution and furtherance of their common purpose; as the purpose is common, so 
must be the responsibility*. It is a well recognized canon of criminal jurisprudence ^at 


Tkornotti Madalkd Poker, (1886) 1 
Weir 495. 

* Laufkhan. (1895) 20 Bom. 394 ; Basha- 
lat. (1934 ) 36 P L. R. 37. See Beliarjy 
Sinih (1867) 7 W. R (Cr.) 3 ; Sonoo. (1868) 
*“W. R. (Cr.) 48: K^t Churn Cangooty, 
(1873 ) 21 W. R. (Cr.) 11. 

Per Murphy. J., in BhogUat. (1931) 33 
Bom. L. R. 649. 651, 32 Cr. L. J. 1145. 

Ayyar v. Venkatsubba Ckefty, 
(19^) 33 M. L. T. 263, 25 Cr. L. J. 442. 

* Barcndta Kumar Ghoih. (1924 ) 27 Bom. 
1- R. 148. 158, 52 Cal. 197, 52 I. A. 40; 


Maung Twa, (1925) 3 Ran. 74 ; Mian Khan, 
(1923) 10 L. L. J. 366, 29 Cr. L. J, 474. 

• Per Mookerjee, J, in Barendia Kumar 
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(1932) 59 CaL 1192. 
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1393. 
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the Courts cannot distinguish between co-conspirators, nor can it inquire, even if it 
were possible, as to the part taken by eadi in the crime^. All are guilty of the princi¬ 
pal offence, not of abetment^. If two or more persons combine in injuring another 
in such a manner that each person engaged in causing the injuty must know that the' 
result of such injury may be the death of the injured person, it is no answer on the 
part of any one of them to allege, and perhaps prove, that his individual act did not 
cause death, and that by his rndividual act he cannot be held to have intended 
death. Every one must be taken to have intended the probable and natural 
results of the combination of acts in which he joined’. But a party not cognizant of 
the intention of his companion to commit murd^ is not liable, though in his company, 
to do an unlawful act* For instance, “if three persons go out to commit a felony, 
and one of them, unknoa-n to the other, puts a pistol in his pocket and commits a 
felony of another kind, such as inuTdet, the two who did not concur in this second 
felony will not be guilty thereof, notwithstanding it happened while they were engaged 
with him in the felonious act for whidi they went out"’. 

Scope.—This section does not require proof that any particular accused was- 
responsible for the commission of the actual offence®. 

It provides not only for liability to iMinishment, but also for subjection to 
another jurisdiction. If a foreigner in a foreign temtoiy initiates an offence which 
is completed within Bntish territory, he is, if found within Bntish territory, liable to 
be tned by the Bntish Court withm whose junsdiction the offence was completed^ 

' This section has no application in the construction of ss. 397* and 398, though 
it may be read with ss. 392 and 395 to determine the substantive offence which is 
created*. It cannot be used to make a co-accused liable to the minimum punishment 
laid down in s. 397 because one accused i$ so liable’*. 

It applies to a case under the second part of s. 304’’. 

1 . * Criminal act is done by several persons '.—The section contemplates the- 
case where more persons than one share in the doing dT the act, and it is necessary to 
bear in mind the definition of ' act ’ given in s 33 and also the provisions of ss. 35, 
37 and 38”. The term ‘ act ’ contemplates a senes of acts done by several persons, 
some perhaps by one of those persons and some by another, but all in pursuance of a 
common intention”. A ‘ criminal ’ act means that unity of criminal behaviour which 
results in something, for which an individual would be punishable, if it were all done 
by himself alone, that is, in a criminal offence” 

The section only comes into operation when there is a substantive charge of an 
offence having been committed”. 

2 . * In furtherance of the common intention of all—The '* common 
intention ’’ is an intention to commit the crime actually committed*®. Acts done in 


1 Gane&h Sing v Ram Raja, (1869) 3 
Beng. L. R. (P. C) 44. 45. 

a Pha Laung, (1906 ) 3 L. B. R. 264. 5 
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L. T 44, 10 L. B R. 90, 21 Cr, L. J. 797. 
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furtherance of common intention make all equally liable for the results of all the acts 
of others. Mahmood, J, in Dharatn Jim’s case* said : “ This section was the subject 
of consideration impliedly in the case of The Queen v Gora Chand Gopee^. At 
p. 456, Sir Barnes Peacock clearly laid down the rule of law that mere presence of 
persons at the scene of an offence is not, tpso facto, sufficient to render them liable to 
any rule such as s 34 enunaates, and that ‘ the furtherance of a common design ’ was 
an essential condition before such a rule applied to the case of an individual person. 
It was probably in consequence of this expression of view from such a high authority 
that the Legislature by s 1 of Act XXVII of 1870. repealed the original s. 34 ; and in 
substituting another section therefor, inserted the important words ‘ in furtherance of_, 
the common intention of all ’, as representing the condition precedent to each of such"^ 
persons being held liable for the crime in the same manner as if it were committed 
by him alone. This change in the law is very significant, and it indicates to my mind 
that the original section having been found to be somewhat imperfectly worded, these 
additional words were introduced to draw a dear distinction that unpremeditated 
acts done by a particular individual, and which go beyond the object and intention of 
the original offence, should not implicate persons who take no part in that particular 
act We have the opmion of an American jurist on the point, whom Mf. Mayne, in 
his Commentary on the Indian Penal Code, quotes (Bishop, s 439), where that learned 
author, laying down the rule, goes on to say :—But if the wrong done was a fresh 
and independent wrong, springing wholly from the mind of the doer, the other is 
not aiminal therein, merely because when it was done he was intending to be a par¬ 
taker with the doer m a different wrong' This seems to rne to be the right inter¬ 
pretation of the words ‘ in fuTtherance of Ike common intention of all ’ as they occur 
in s. 34 of the Indian Penal Code. There is another section m that Code which is 
somewhat similarly worded, and seems to turn upon the same principle, so far as this 
particular point is concerned That section is 149, which, instead of using the words 
quoted above, uses the words ‘ in prosecution of the common object of that assembly, 
or such as the members of that assembly knew to be likely to be rommitted m prose¬ 
cution of that objectIt will be observed that while s. 34 limits itself to the further¬ 
ance of the common intention, s. 149 goes further, inasmuch as it renders every 
member of an unlawful assembly guilty of the offence when it is likely that such an 
offence might have been committed in prosecution of the common object I have 
referred to this section to show that it is more strongly worded than s. 34 ; and even 
upon this section a full bench of the Calcutta High Court in Queen v. Sabed Ali^ 
held that any sudden and unpremeditated act done by a member of an unlawful 
assembly would not render all the other members liable therefor, unless it was shown 
that the assembly did understand and realize either that such offence would be com¬ 
mitted or was likely to be necessary for the common object”. Thus to establish 
guilt under s. 34 it is necessary to prove a common intention as distinguished from 
a common object as in s 149 and it must be shown that the criminal act was com¬ 
mitted in furtherance of that intention*. The words 'common intention’ in s. 34 
and ‘ common object ’ in s 149 are not synonymous The object of an assembly as 
a whole may not be the same as the intention which several persons may have when 
in pursuance of that intention they perform a criminal act and it may well be that 
the obiect of the assembly was lawful whereas the intention common to those of the 
assembly who jointly committed a criminal act was in itself criminal and the ioint 
cnminal act must be equally imputed to all of thera The accused with some others 
were convicted by a Magistrate under s. 326 read with s. 149. The Sessions Judge 
found that the element of an unlawful common object in the assembly as a whole 
which IS required to convict the accused persons under s. 326 read with s. 149 was 
wanting, hut as the accused had the commwi intention to cause grievous hurt he 
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convicted them under s. 326 read with this section, without framing a specific charge 
on those sections. It was held that the conviction was not bad^ 

The Privy Council has observed that the words ‘in furtherance of the com' 
mon intention of alP introduced as an essential part of the section the element of a 
common intention prescribing the OMidition under which each might be criminally 
liable when there are several actors*. ‘Common intention' is an intention to com¬ 
mit the crime actually committed and each aanised person can be convicted of that 
crime, only if he has participated in that common intention*. 

A furtherance of a common design is a condition precedent for convicting 
each of the persons who take part in the commission of a crime, and the mere fact 
tliat several persons took part in a crime in the absence of a common intention is not 
sufficient to convict them of that crime. Thus, where several persons joined together 
in striking another but there was no evidence to show that the common intention of 
all was to cause grievous hurt* or murder*, the conviction of all of them for the same 
offence was held to be bad in law. It is not sufficient for joint responsibility for an 
offence under this section that the offence actually committed was likely to occur as 
a result of the several persons acting together; but that the existence of a common 
intention being the sole test of joint responsibility it must be proved what the common 
intention was and that the common act for which the accused were to be made res¬ 
ponsible was acted upon in furtherance of that common intention*. The presump¬ 
tion of constructive intention must not be too readily applied or pushed too far. 
The mere fact that a man may think a thing likely to happen is vastly different from 
his intending that that thing should happen. The latter ingredient is necessary under 
this section, the former by itself is irrelevant to the section. It is only when a Court 
can with some judicial certitude hold that a parbcular accused must have precon* 
edved or premeditated the result which ensued, or acted m concert with others in 
order to bring about that result, that this section may be applied’. If several per¬ 
sons have the common intention of doing a particular criminal act and in further¬ 
ance of that common intention all of them join together or abet each other 
in the commission of the act, then although one of these persons may not actually 
with his own hand do the act, if he helps by his presence or by his other acts in the 
commission of the act, he would be held to have done that act within the meaning 
of this section®. Where there is no direct evidence of common intention it must be 
judged and decided by a consideration of all the facts proved and the circumstances 
surrounding the case®. Where five men assault at one and the same time,’each of 
them seeing that the other four are assaulting also, the assault may be regarded as 
a common one though the impulse to assault may have arisen independently’®. When 
on a quarrel starting up, one person calls upon his companions to beat his opponent, 
and they cause hurt to him, the person at whose instance the beating is started is, 
under this section, equally guilty of an offence under s. 323, along with those who 
give the actual beating”. 

The fact that a criminal act done in furtherance of the common intention of 
several persons was the act of a tingle individual does not render the provisions of 
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this section inapplicable* 

Where the accused is one of the participators in joint criminal action in 
the course of which a murder is committed, his temporary absence when the murder 
is committed will not free him from guilt under this section® 

The Court of Criminal Appeal in England has held that where in pursuance 
of a common design to commit robbery with violence, one prisoner strikes a blow 
which results in death, and another is present aiding and abetting the robbery, as a 
principal in the second degree, both are guilty of murder although the latter may 
have consented to the use of only a limited degree of violence and the former may 
have departed from the agreed method of attack® 

Cases.—Common intention.—^Where each of several persons took part in 
beating a person so as to break eighteen ribs and cause his death, each of them was 
convicted of murder*. Where several persons joined in beating another with lathis 
(sticks), and inflicted such injuries on him that he died shortly after the beating, 
all were held guilty of murder without distinction*. The common intention must 
cos’er the act done by all the several persons*. Where four persons formed them¬ 
selves into a body witfi the common object of beating the complainant, and while two 
of them assaulted him the other two stood by ready armed with lathis to take pait 
in the assault, if necessary, it was held that the latter two were equally guilty with 
the others of an offence under s 353*. 

One D was killed by a blow on his head with some sharp weapon The 
accused B and M with others armed with gandasos had invaded the compound 
•where D was sleeping, and had immediately assaulted D, and one of their number 
struck him on the head and killed him. The accused’s intention was to insult and 
disgrace one K. The accused M, who gave the fatal blow, was convicted under 
s. M2 and B was convicted of abetment of grievous hurt under s. 325 read with 
s. 109. As both the accused had armed ther^ves with deadly weapons B must 
have known that in case of opposition the weapons would be used and in all pro¬ 
bability grievous hurt would be caused*. 

The appellant was charged under s. 302 with the murder of a Post-master. 
At the trial the evidence showed that while the Post-roaster was in his office count¬ 
ing money, three men, of whom the appellant was one, fired pistols at him after 
havmg called upon him to hand over the money; he was hit in two places and died. 
The trial Judge directed the jury that if they were satisfied that the Post-master 
was killed in furtherance of the common intention of all three men, then the appel¬ 
lant was guilty of murder, whether he fired the fatal shot or not. It was held that 
upon the true construction of this section, especially having regard to ss. 33, 37 and 
38, the direction was correct*. Where five persons armed with big sticks or clubs 
joined together to forcibly carry off a girl and grievous hurt was caused to persons 
attempting to prevent the girl being carried off by any one of them, it was held that 
all must be regarded as being responsible for the hurt caused** Where four persons 
armed with heavy sticks came up with the set purpose of makmg a seribus onslaught 
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on three brothers who were grazing thdr flocks of sheep, goats and other cattle, and 
inflicted a number of fatal blows, with the result that two of them became insensible 
and died soon after, and the third, though he did not lose consciousness, could not 
move. It was held that all the accused were guilty of culpable homicide even 
although it was not known as to who struck the fatal blow*. Where the accused, 
who were armed with guns and had plenty of ammunition, entered a shop for the 
purpose of committing robbery and were disturbed in their act by a large number of 
villagers. They decided to retreat and in so retreating they fired large number of 
shots and one of the pursuers was killed. It was held that though their primary 
intention was to effect their escape and not to kill any of their pursuers, still it must 
be concluded" from the circumstances that their intention was to effect their escape even 
though for that purpose it was necessary to shoot any of the pursuers mortally, and that 
the other accused should be convicted under s. 302 read with this section or s. 114*. Three 


persons proceeding along a road at a late hour of the night were challenged and on the 
arm of one of them being pulled, he let fall a bundle containing disguise caps. Each 
was then caught by the arm by a man whereupion the two companions of the accused 
shot their captors with revolvers. One of the men was shot in the neck, from, a 
distance of one to three feet, the bullet proceeding downwards through the lungs, 
and he fell down after running a short distance and died. The two who fired shots 
escaped and the accused, who was secured after a straggle, was found to have 
on his person a dagger which he tried to use and a knuckle-duster. It was held (1) 
that the killing of the man was murder; (2) that the reasonable inference from the 
circumstances was that the accused and his two companions had set forth for the 
purpose of committing some crime of violence involving the use of the weapons they 
carried, that they had a common intention of committing murder, if necessary, that 
each knew how the others were armed, that at the time of the shooting they had 
acted in conceit and had the common intention of murdering persons who had seized 
them m order to make good their escape and that the deceased was shot at close 
quarters at the time of the straggle in which the accused and his two companions 
were simultaneously involved: and (3) that consequently the accused was construe* 
tively guilty of murder* Where a party of men set out towards a field, with the 
common intention of attacking another parly of men and preventing them from 
irrigating the field from a well, and one of the attacking party had a gun and the 
others had lathis and all of them attacked the other party with the result that two 
persons died of gun shot wounds and others received different injuries, it was held 
that this section applied and all the participants in the attack could be convicted 
under s 302 of murder*. Where the accused and his son attacked the deceased 
who succumbed to the injuries, and it was put forward in defence of the accused 
that the sole common intention of the accuse and his son was to cause grievous 
hurt to the deceased by the use of a spear and long bamboo, and that thereafter 
when the accused’s actions had ceased, the son proceed to stab the deceased to 
death whilst accused stood aside and took no further part in the matter, it was held 
that the intentions and actions of the accused and his son could not be divided into 
two parts and the accused was guilty under s. 302 read with this section®. Where 
the common intention of four accus^ was to commit robbery and one of them went 
to fetch the o^^ner of the house from his fields in order to threaten him to surrender 
the properly, aVd one of the remaining three, in the absence of the first, shot down 
the son of the owner who came to the house suspecting foul play, it was held that 
the accused who^^ absent when the murder was committed was one of the parti¬ 
cipators in the joint mrainal action in the course of which the murder was com- 
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mitted and was guilty of murder*. 

Where both master and servant were present at the sale of ganja in contraven¬ 
tion of the terms of his license and the servant received the money paid for the ganja, 
it was held that the servant was guilty of the offence of selling ganja without a license 
by the operation of this section*. 

No common intention.—^Vhe^e three persons assaulted the deceased and gave 
him a beating, in the course of which one struck him a blow on the head, which 
resulted in death, it ivas held that, in the absence of proof that the accused had the 
common intention to inflict injury likely to cause death, they could not be convicted 
of murder but of voluntarily causing grievous hurt*. In a fight which ensued over 
the division of property between three persons, one of them was hit by a lathi (stick) 
and died. It did not appear which of the other two had struck the blow which caused 
his death It was held that the accused were not acting in concert and none of them 
could be convicted of murder* During the course of a political trial police were 
posted in different places in the Court to keep order. I^rge crowds gathered, and 
some men, who were not permitted to go into the Court room, had some sort of 
melee with the police. Several men were seen assaulting individual policemen in 
different parts of the premises It was hdd that each assault was independent of 
other similar assaults and this section had no application as the assaults on individual 
policemen were not the result of attack on the policed A gang of persons making 
preparations to commit dacoity, was discovered m the limits of a certain village and 
was pursued by villagers who sci 2 ed and arrested two accused who were members of 
the gang. Shortly afterwards, a dacoit at large fired a gun and killed on^ of the 
villagers. The accused were thereupon tried for the offence of murder. It was held 
that the accused were not guilty of murder, for the separation of the two accused 
from the gang having been prior to the murder, there could be no common object*. 
The Rangoon Hi^ Court has held that where it is not established that there was 
a common intention among the robbers to commit murder, if necessary, then this 
section does not apply and such intention cannot be presumed. It would be going 
very far to hold, that because a man takes part in a robbery in which some of the 
robbers are armed with deadly weapons it can be presumed that he thereby be¬ 
comes a party to an intention to kill any person who may happen to resist them in 
carrying out the robbery. Of course, when a man accompanies robbers, who are 
armed with such weapons, he must know it to be hkely that a murder will be com¬ 
mitted if the attempt to rob is resisted, but further than that, it is not safe to go. 
Knowledge is not the same thing as intention*. 

English cflics.—Where Lord Dacre agreed with several persons to hunt m 
another’s park for deer, and to kill all who might resist, one of the party having 
killed the keeper, all were held to be guilty of the murder, though Lord Dacre was 
a quarter of a mile distant, and knew nothing of the individual blow*. 

Three soldiers went together to rob an orchard, two got upon a pear tree and 
the third stood at the gate with a drawn sword in his hand. The owner’s son 
coming by collared the man at the gate and asked him what business he had there, 
and thereupon the soldier stabbed him. It was held that he had committed murder, 
but that those on the tree were innocent It would have been otherwise if they had 
all Come thither with a general resolution agamst all opposers®. Ti\o soldiers came 
at eleven o'clock at night to a publican’s, and demanded beer, which he refused. 
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alleging the unreasonableness of the hour; whereupon they went away uttering im¬ 
precations. Some time after one of them rashed in, the other remaining out, and 
renewed his demand for beer. On his refu^g to depart the landlord pushed him 
towards the outer door where the other soldier gave the landlord a violent blow with 
a sharp instrument on the head. The landlord died after a few days. It was held 
that both the soldiers had committed murder, notwithstanding the previous struggle 
between the landlord and one of them*. 

Both of two persons, in pursuit of a common purpose, may be guilty of cri¬ 
minal negligence by driving, although one of them actually dnves*. 

3. * Bach of such persons ts liable for that act in the same manner as if 
it were done by him alone ’.—words “ that act ” include the whole action 
covered by “ a criminal act ” m the first part of the section*. " Prove the common 
intention of the persons present at the commission of the olTence and all would be 
equally guilty of nothing less than that offence. If death were the result of the 
act or series of acts of one out of several confederates, the act would be done by 
them all within the meaning of this section. If death followed the different acts of 
different confederates at the same time and place, then again this section would 
probably suffice Every confederate would be regarded as having done every crimi¬ 
nal act and would, therefore, be liable as if he had done them all alone. The res¬ 
ponsibility is mutual 

Mere presence does not raise a presumption of complicity.—Although a 
man is present when a felony is committed if he takes no part in it, and does not 
act m concert nith those who commit it. he wiU not be a principal merely because he 
did not endeavour to prevent it, or to apprehend the felon. All who are present do 
not necessanly assist by their presence every act that is done in their presence, nor are 
consequently liable to punished as principals^ There must be community of design 
to make the person present liable* The mere circumstance of a person being pre¬ 
sent on a lawful occasion does not. therefore, raise a presumption of that person's 
complicity in an offence then committed*. 

Amendmeni-—The words “in furtherance of the common intention of all”, 
were introduced by Act XXVII of 1870, s. 1. 

PRACTICE. 

Calcutta rule.—^When several persons are accused of the commission of the 
same offence, it would be obviously inconvenient if a Maystrate were to punish some 
and commit others to the Court of Session; and, as the Code does not seem to con¬ 
template such procedure the Magistrate should, if he considers the case to be one 
for the Sessions, commit all those concerned for tnal before that tribunal* 

Conviction of substantive offence when there is a charge under this sec¬ 
tion.—When several persons are diarged with any offence read with this section, the 
conviction of one only of the offenre itself, apart from this section, is legal, even 
when the rest are acquitted*. 

Finding of definite acts by several accused necessary.—^Before any accused 
can be convicted of an offence read with this section, the Court must amve at a 
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finding as to which of the accused took what part, if any, in furtherance of the com¬ 
mon intention. A conviction without such a finding is illegal'. The common in¬ 
tention may be inferred from the circumstances disclosed in the evidence, and need 
not be the subject of an express agreement between the persons concerned. In com¬ 
binations of this kind a mortal stroke though given by one of the party is deemed 
in the eye of the law to have been given by every individual present and abetting 
The person actually giving the stroke is no more than the hand or instrument by 
■which the others strike*. 

Specific charge under this section not necessary.—Where the accused persons 
were charged and convicted by a Magistrate for an offence under s 326 of the Penal 
Code read with s. 149, but on appeal the Sessions Judge altered the conviction to one 
under s. 326 read with s. 34 it was held that the conviction was not bad by reason 
of the absence-of a speafic charge under this section*. In considering the legality 
of the conviction in such circumstances the test is whether the facts which it vvas 
necessary to prove and on which evidence was given on the charge upon which the 
accused was actually tried are the same as the facts upon which he was convicted*. 

There is in law no distinction between a charge under s. 379 and a charge 
under that section read with this section ; The latter section is a mere statement of 
explanation to be attached to any section which deals with a criminal offence®. 

35. Whenever an act, which is criminal only by reason of its 
being done with a criminal knowledge or intention, 
is done by several persons, each of such persons who 
joins in the act with such knowledge or intention is 
liable for the act in the same manner as if the act 
were done by him alone with that knowledge or 

COMMENT 

follows as a corollary from s. 32 The leg^ consequences of an 
■* act ’ and of an ‘ omission ’ being the same, if an act is committed partly by an act 
-and partly by an omission the consequences will be the same as if the offence was 
committed by an ‘ act ’ of by an * omission' alone. 

The preceding section provides lor a case in which a cnminal act was done by 
^veral persons in furtherance of the common intention of all. Under this section a 
person assisting the accused, who actually performs the act, must be shown to have 
the particular intent or knowledge if the act is criminal only by reason of its being 
done with a criminal knowledge or intenlirm 

If several persons, having one and the same criminal intention or knowledge, 
jomtly commit murder or an assault, each is liable for the offence p if he had acted 
alone : but if several persons join in an act, each having a different intention or know¬ 
ledge from the others, each is liable according to his own cnminal intention or know¬ 
ledge, and he is not liable further. 

If an act which is an offence in itself and without reference to any criminal 
knowledge or intention on the part of the doers is done by several persons, each of 
such persons is liable for the offence. 

This section makes it clear that where a number of persons join in an act 
which is cnminal only by reason of its being done with a certain knowledge or in¬ 
tention. each person is liable for the aiA to the extent of his knowledge or intention ; 
in otlier words, the Court or the jury have to consider what is-the knowledge or in- 
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intention. 


This section 


I Fazoo Khan V. fatoo Khan, (1931) 33 
Cr. L. J. 92. 119311 Cr C 843 
* Ngo4unc Them, (1935) 13_Ran« 210; 


Bhondu Das. (1SC8) 7 PaL 758. 
Jbid. 

Hatt LaJ, (1934) 14 Pat 223. 



74 


LAW OF CRIMES. 


[CHAP. II.. 


tention with which each person joined in the act*. A and B beat C who dies. A. 
intended to murder him and knew that the act would cause death. B only intended 
to cause grievous hurt and did not know his act would cause death or such bodily 
injury as was likely to result in death. A is guilty of murder and B of causing 
grievous hurt*. 

36. Wherever the causing of a certain effect, or an attempt to- 

Effect caused cause that effect, by an act or by an omission, is 

partly by aa and an offence, it is to be understood that the causing 
partly by omission effect partly by an act and partly by an omis¬ 

sion IS the same offence. 

ILLUSTRATION. 

A intentionally causes Z’s death, partly by illegally omitting to give Z food,, 
and partly by beating Z. A has committed murder 

COMMENT. 

This section diows that when an offence is the effect partly of an act or partly 
of an omission, it is one offence only*. 

37, When an offence is committed by means of several acts, 

Co-operation by intentionally co-operates in the commis- 

doing one of severd sion of that offcncc by doing any one of those acts, 
^ either singly or jointly with any other person, com¬ 
mits that offence. 


ILLUSTRATIONS 


(а) A and B agree to murder Z by severally and at different times giving 
him small doses of poison. A and B administer the poison according to the agree¬ 
ment with intent to murder Z Z dies from the effects of the several doses of poison 
so administered to him. Here A and B intentionally co-operate In the commission 
of murder and as each of them does an act by which the death is caused, they are 
both guilty of the offence though their acts are separate. 

(б) A and B are joint jailors, and, as such, have the charge of Z, a prisoner, 
alternately for six hours at a time. A and B, intending to cause Z’s death, knowingly 
co-operate in causing that effect by illegally omitting, each during the time of his 
attendance, to furnish Z with food supplied to them for that purpose Z dies of 
hunger. Both A and B are guilty of the murder of Z 

(c) A, a jailor, has the charge of Z, a pnsoner A, intending to cause Z’s 
death, illegally omits to supply Z with food; m consequence of which Z is much re¬ 
duced in strength, but the starvation is not sufficient to cause his death A' is dis¬ 
missed from his office, and B succeeds him B, without cofiurion or co-operation with 
A, illegally omits to supply Z with food, knowing that he is likely thereby to cause 
Z’s death. Z dies of hunger. B is guiUy of murder, but, as A did not co-operate- 
with B, A IS guilty only of an attempt to commit murder. 


COMMENT. 

This section provides that, when several acts are done so as to result together 
m the commission of an offence, the doing of any one of them, with an intention to 
co-operate in the offence (which may not be the rame as an intention common to all), 
makes the actor liable to be punished for the commission of the offence*. 


1 Adam Alt Taluqdar, (1926) 31 C W. 
N 314. 28 Cr. L. J. 334. 

» Ibid. 

® Per Mukerjee, J, m Barendra Kumar 
Chose. (1923) 23 C W. N. 17a 189. 38 


C. h. J. 411. 543. 25 Cr. L. J. 817. 

* BaTendra Kumar Ghosh, (1924) 52 I. 
A. 4a 27 Bom. L. R 148, 158, 52 Cal, 
197. 
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This section follows as a corollary from s. 35 as will appear from the illustra¬ 
tions. It overlaps s 34, but it applies also to acts which are separate and which are 
not necessarily part of a series 

We have see^ that if several persons combine both in intent and act, each is 
answerable for the joint criminal act just as if he alone had done it; and so it is if 
each person has his several part to do, the whole amtnbuting to one result It is 
immatenal what particular share is allotted to eacli, or whether the object be accom¬ 
plished jointly by all present at the same time and place, or each performs his own 
part separatdy. Where all concur in effecting the criminal result, each does the act 
so far as his own part extends, and, as to the residue, may be regarded as causing it 
to be done by means of a guilty agent. All the persons concerned stand in the mutual 
relation of principals and agents to each other. If, for instance, several persons com¬ 
bine to forge an instrument, and each executes by himself a distinct part of the for¬ 
gery, and they are not together when the instrument is completed, they are neverthe¬ 
less all guilty as pnnapals* Where two persons arc acting m concert in the sense 
that their attack on the deceased (with a heavy stick by the one, and with a heavy- 
stone by the other) is a single mdivisible thing, both of them are liable for the re¬ 
sultant murder*. Three persons, brothers, attacked with heavy sticks a fourth, 
against whom they bore a grudge, and beat him with great severity, so that he died 
shortly afterwards. His skull was badly fractured, and numerous other injuries were 
indicted upon him. ft did not appear which injuries were caused by which of the 
assailants, but the evidence showed that they were acting in concert and intended to 
cause such bodily injury as was likely to cause death. It was held that all the three 
assailants were guilty of murder* 

Persons concern- 38. Where Several persons are engaged or con- 
<^«rned in the commission of a criminal act, they may 
diSerent offences. be guilty of different offences by means of that act. 

ILLUSTRATION. 

A attacks Z under such circumstances of grave provocation that his killing of 
2 would be only culpable homicide not amounting to murder B having ill-will 
towards Z and intending to kill him, and not having been subject to the provocation, 
assists A in killing Z Here, though A and B are both engag^ in causing Z’s death, 
B is guilty of murder, and A is guilty only of culpable homicide. 

COMMENT. 

This section provides for different puiushments for different offences as an 
alternative to one punishment for one offence, whether the persons engaged or con¬ 
cerned in the commission of a criminal act are set in motion by the one intention or 
by the other^. 

Sections 34, 35 and 38 deal with the same subject and should be read together. 
Section 34 treats of acts done with a ‘common intention’, s. 38, of acts done with 
different intentions Thus, it is the converse of s, 34. Under this section the act 
is not supposed to be done with a ‘ common mtention’. A quarrel arose between C 
on the one side and A and B on the oUicr. C abused A, whereupon A struck him 
with a stick, and B struck him down with an axe on the head. He also recei\*cd 
two other wounds with the axe on other parts of the bexiy. Any one of the three 
axe-wounds was sufficient to cause death, more especially that on the head. It was 
held that B was guilty of culpable homiad^ while A was guilty of \oIuntanly caus¬ 
ing hurt*. 


* Bin£lcy\ case, (1821) Russ. & Ry 446. 

* Subbappa Ckannappa, (1912) 15 Bonu 
L. R. 303. 

* Ram AVttflf, (1913) 35 All. 506. 


* Btutiidra Kumar Choih. (1924 ) 52 I. 
A. 40. 27 Bom. L. R, 144 158. 52 Cat 197. 

• Jndar. (1882) 2 .A. \V. .V. 23 • Sultan 
(1930) 13 Lali. 44Z 
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Sections 34 to 38 lay down principles similar to the English law of “princi¬ 
pals in the first and second degrees”. ^ Comment on s. 107, infra. 

39. A person is said to cause an effect “ voluntarily” when he 
. , causes it by means’whereby he intended to cause it, 

ounany . means which, at the time of employing those 

means, he knew or had reason to believe to be likely to cause it. 

ILLUSTRATION. 

A sets fire, by night, to an inhabited house in a large town, for the purpose 
of facilitating robbery, and thus causes the death of a person. Here, A may not have 
intended to cause death, and may even be sorry that death has be^ caused by his 
act; yet, if he knew that he was likdy to cause death, he has caused death voluntarily. 

COMMENT 

The word ' voluntanly' is defined in relation to the causation of effects and 
not to the doing of acts from which those effects result It has beai given a peculiar 
meaning, differing widely from its ordinary meaning, in the Code. 

In general, the Code makes no distinction between cases in which a man causes 
an effect designedly and cases m which he causes it knowingly or having reason to 
believe that he is likely to cause iL If the effect is a probable consequence of the 
means used by him he causes it ‘ voluntanly whether he really meant to cause it 
or not. He is not allowed to urge that he did not know or was not sure that the 
consequence would follow, but he must answer for it just as if he had intended to 
cause it. The English law by means of an artificial presumption, viz, that a man is 
presumed to intend the natural or probable consequences of his own act, gives to the 
words which denote intention the meaning here annexed to ' voluntarily’*. See s 81, 
infra. 

The definition of the term ‘ voluntarily’ bears resemblance to the definition of 
‘wilfully’, current in the English law. 

An injury shall be deemed to be ' wilfully' caused whensoever the person from 
whose act or omission such injury results, whether he directly intended it to result from 
his act or omission, or believing that it was in any degree probable that such injury 
would result from his act or omission, incurred the risk of causing such injury*. 

“ The principle of exemption from criminal responsibility in respert of a hurt¬ 
ful consequence is that of bona fide ignorance of the connexion existing between the 
mere mechanical act and its consequence. That principle ceases to operate where 
the connexion is known to be either certain or probable If the doer of an act know 
or believe that a noxious consequence will result from that act, he is just as culpable 
both in Law and Morals as if he had acted with the most direct intention to hurt. 
Let it however be supposed that the consequence is not certain, but that it is a likely 
or probable consequence, and that the likelihood or probability is known to the doer 
of the act. Here again it is clear that the principle of exemption above mentioned 
is unavailable to exempt the offender from liability in respect of the consequence All 
he can urge is, that he was not sure that the hurtful consequence would follow; but 
he had no right to incur the risk and danger of producing the mischief, and having 
dbne so is justly responsible for it; he caning reasonably complain that the Law did 
not give him notice of the penalty annexol to the offaice, or that he did not wilfully 
offend, for the Law may justly, after due notification, doom such an offender to the 
penalties inflicted on those who accc»nplish their purposes by more certain or direct 
means; 'the safety of society is inconsistent with any distinction in this respect, and 
the offender in truth acted wilfully, in wilfully incurring the risk and danger of causing 
the injurious result ” *. 

* English Law Commissioners’ 7th Rep, 
p. 23, cited in First Rep, s 106. 


‘ M & M 21. 

• 10th P. R. 16. 
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1 . * Means —This word si^ifies acts as well as omissions. 

40. Except in the chapter and sections mentioned in clauses 
“Offence” three of this section, the word “offence”* 

denotes a thing made punishable* by this Code. 

In Chapter IV, Chapter VA and in the following sections, 
namely, sections 64, 65, 66, 67, 71, 109, 110, 112, 114, 115, 116, 117, 
187, 194, 195, 203, 211, 213, 214, 221, 222, 223, 224, 225, 327, 328, 
329, 330, 331, 347, 348, 388, 389 and 445, the word “ offence ” denotes 
a thing punishable under this Code, or under any special or local law 
as hereinafter defined. 

And in sections 141, 176, 177, 201, 202, 212, 216 and 441 the 
word “ offence” has the same meaning when the thing punishable 
under the special or local law is punishable under such law with im¬ 
prisonment for a term of six months or upwards, whether with or 
without fine. 

COMMENT. 


The word ’offence’ as defined in this section has three sets of meaning as 
explained in the three clauses of this section. 

1. ’ Offence '.—This word does not extend to acts punishable under the law 
of England Stokes says that the Code is defective m not declaring that in certain 
sections (eg, ss. 216, 221, 224, 225), ‘offence’ shall include acts and omissions 
punishable by the law of England. 

2. • A thing made punishable ’.—In S. Moorga Chetty’s case^ West, J., re¬ 
marked : “ If verbal criticism is to have a preponderating influence, I may observe 
that there is an inaccuracy in section 40 ‘ A thing ’, meaning an act or omission, is 
not susceptible of punishment What is meant is ‘ a thing for which he who is guilty 
of It is punishable ’ ’’ The term ‘ a thing ’ is a rather unhappy substitute for what it 
seems to mean—“ an aggregate of acts or Emissions A ‘ thing ’ must be an act, 
or a series of illegal acts, or an illegal omission, or a senes of illegal omissions; or, to 
use the words of Mr. Bentham “ we give the name of offence to every act which we 
think ought to be prohibited by reason of some evil which it produces or tends to 
produce ”, 

‘ Punishable' must mean that the aimmission or omission of the act, the com¬ 
mission or omission of which is prohibited, renders the person who commits or omits 
it liable to the sanction of the law, le, to punishment*. This word is “here used 
according to a common idiom for ‘ rendering a person liable to punishment ’; for it 
IS obvious that in the strict and pnmary usage of the word, no thing is punishable 
and no person since Xerxes, except a child with his doll, has ever supposed otherwise. 
The expression, therefore, is incomplete" *• The words ‘ made punishable ’ must be 
interpreted as meaning recognized as or “declared punishable”‘A thing made 
punishable ’ is no doubt an inaccurate expression; but ' punishable ’ is here used in 
a sense which is popularly familiar in the expression “a punishable offenre”, that is, 
“an offence to which a punishment is attached"; and the words ‘a thing made 
punishable ’ mean an act or omission which by this Code is constituted one to which 
a punishment is attached*. 

Clause 2.—The effect of this clause is to make everything punishable under a 


* (1881) 5 Bom. 338, 353. 

. * Per Ck)lleu. J, m (1866 ) 3 M H. C 
Appx. 11 . 17. 

* Per Dudioit, J, in Kandhaia, (1884) ‘ 
All 67, 71. 


* Per Holloway, J. m (1866) 3 KL H. C 
Appx. 11. 12. 

s Per Collell, J, in (1866 ) 3 .M. H. C 
Appx. 11. 15. 

* I^r Innes, J. in ibid^ 20, 21. 
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meaning in this section. It will include eveiy tortious act. Thus an unlawful deten¬ 
tion of a cart at a toll-gate caused by an illegal demand for payment of toll amounts 
to injury^- Threat of a decree whidi can never be given effect to is a threat of harm, 
to an individual in his person, reputation, or property*. But a threat of a social boy¬ 
cott is not a threat of ‘ injury 

1. * Property —This word here means something in existence and it cannot, 
with any propriety, b& applied to the reasonable eicpectatioti of pecuniary benefit for the 
loss of which an action is maintainable by the representatives of a deceased person*. 
Where the accused took away the complainant’s cattle and declined to release them 
until he was paid a certain sum and on the receipt of that sum he released them, it 
was held that he caused ‘ injury ’ to the complainant®. 

Death of husband.—^Where a Magistrate imposed a fine in addition to a sen¬ 
tence of imprisonment on a conviction for the offence of causing death by a rash and 
negligent act and gave compensation to the widow of the deceased out of the fine im¬ 
posed, it was held that compensation could not be given to her for she did not suffer 
any injury as here defined® In view of the amendment of s. 545 of the Code of Criminal 
Procedure which includes the word “ loss ” this ruling is of no authonty now, because , 
compensation could be given to the widow Nothing could be more harmful to the 
mind of a woman than the death of her husband and the section speaks of harm to the- 
mind as ‘ injury And it was held by the former Chief Court of the Punj'ab that loss 
of her husband’s support affected a widow prejudicially in a legal right, and was 
therefore an injury as defined in the Penal Code*. 

False charge is an injury.—A false charge laid before the Police, and never 
intended to be prosecuted m a Court, may subject the accused to very substantial' 
injury, as here defined*. 

45. The word “ life ’* denotes the life of a 

"Life”. human being, unless the contrary appears from the- 

conte.xt. 

46. The word “ death ” denotes the death of a 

"Death”. human being, unless the contrary appears from the 

context. 

. . 47. The word “animal” denotes any living^ 

■ creature, other than a human being. 

COMMENT. 

This definition is, according to Sir James Stephen, not only superfluous but 
of doubtful correctness It will include an angel, frog-spawn, and probably a tree 

48. The word “ vessel ” denotes anything made for the convey- 

*' Vessel”. ance by water of human beings or of property, 

49. Wherever the word “year” or the word “month” is used, 

"Year”. it is to be understood that the year or the month is 

"Month”. to be reckoned according to the British calendar. 

COMMENT. 


A year is the time wherein the sun goes around his compass through the 
» Appalasami. {1892) 1 Weir 441, _® Habibul Razzak, {1923) 21 A. h. J. 8^,. 

* Pttyattalh Gupta v. ijzljhi Choukidar, 25 Cf. L. J. 961 

(1923 ) 27 C W. N. 479. 24 Cr. L 3 396. ® Yaila Cangulu v. Mamidt Dalt, sup 

» Arumuga Mudaltar, I1933I M. W N. * Sot/ Ali. (1898) P R. No 17 of 1898, 

736. F-B 

* YaUa Cangulu v. Mamidt DaU, (1^) * Ashrof Alt. (1879) 5 Cal. 281. 282. 

21 Mad. 74, 76, F.B. 
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twel%'e signs, or the period in which the revolution of the earth round the sun is 
completed, viz, 365 days, 5 hours, 48 minute, and 516 seconds For ordinary 
purposes the average length of a year is taken to be 365 days But every fourth year 
the extra hours are taken into account and the statute 24 Geo. II, c. 25, enacts that 
the year shall consist of 366 days The fourth year is called the leap year. By 
statute 21 Hen. Ill, the increasing day in the leap year, as well as the preceding day, 
are counted for one day only The 1st January is the first day of the year by statute 
24 Geo. II, c 23 ; before that enactment the 2Sth March was the first day of the 
year. 

The day on which a sentence Is passed on a prisoner is calculated as a whole 
day A pierson sentenced to impnsonment for the space of one calendar month is 
entitled to be discharged on the day in the succeeding month immediately preceding 
the day corresponding to that from which his sentence takes effect*. On the 31st 
October the pnsoner was sentenced to be Imprisoned for one offence for one calendar 
month, and for a second offence for a period of fourteen days, commencing after the 
expiration of the calendar month Pursuant to his sentence, he was detained in 
custody until the 14th of December It was held that the detention was lawful, for 
as the calendar month did not expire until the 30th of November, he was not entitled 
to be discharged from the second term of imprisonment until the full period of four¬ 
teen days computed from the 1st of December had expired. Denman, J., said : " I 
am of opinion that a sentence of imprisonment for one calendar month, passed on any 
given day of any given month, is to be held to begin to run from the first moment 
of that day, and to expire upon amving at the first moment of the corresponding day 
in the succoding month If there be no such corresponding day by reason of the 
succeeding month not having so many days as the preceding month, then by analogy 
to the law established in the case of bills of exchange, I think the calendar month 
should be held to have expired at the last moment of its last day, but as long as 
there is a day in the calendar numerically corresponding from which the sentence 
begins to run, so that it is unnecessary to trench upon the succeeding month, I see 
no ground for anticipating the expiration of the sentence ” * 

50. The word "section** denotes one of those portions of a chap- 

"Section” Code which are distinguished by prefixed 

numeral figures. 

51. The word “oath” includes a solemn affirmation substitut- 

"Oath" oath, and any declaration required 

or authorized by law to be made before a public 
servant or to be used for the purpose of proof, whether in a Court of 
Justice or not. 

COMMENT. 

An ‘ oath ’ is a religious asseveration, by which a person renounces the mercy, 
and imprecates the vengeance of Heaven if he do not speak the truth*. 

The Indian Oaths Act substitutes affirmation for an oath m the case of Hindus 
and Mahomedans If ’oath is objected to then affirmation is admissible in other 
cases*. 


52. Nothing is said to be done or believed in “good faith” 
•‘Good faith" 'vhich is doiic Of bcHevcd without due care and at- 
‘ ■ tention. 

COMMENT. 

This definition of ‘ good faith' is merely a negative one. It does not define 

« Mitotli \ Colttll, (1879 ) 4 C. P. D. 233 » n’Ai/e. (1786) 1 Leach 43a 

= Ibid, p. 236. * .Act X of 1S73. s. 6. 



^2 


LAW OP CRIMES. 


[CHAP. II. 


‘ good faith It says that an act is only done in good faith if it is done with due care 
and attention. 

According to the General Clauses Act^, “A thing shall be deemed to be done 
in ‘ good faith ’ where it is in fact done honestly whether it is done negligently or not 
This definition is borrowed from an Engli^ statute* and it differs materially from 
that contained in tMs section. Under the definition of the Code the question of 
honesty is immatenal 

Mere good faith in the sense of simple belief, actual belief, with any grounds 
for believing, is not sufficient the belief must be a reasonable, not an absurd, belief, 
that IS, there must be some reasonable ground for it. Good faith in act or belief 
requires due care and attention to the matter in hand. The law cannot mark, except 
in this vague way, the amount of care and attention requisite; but if a man takes 
upon himself an office or duty requiring skill or care, and a question arises whether 
he has acted therein in good faith, he must show not merely a good intention, but 
such care and skill as the duty reasonably demands for its due discharge. The degree 
of care requisite will vary with the degree of danger which may result from the want 
of care. Where the peril is the greatest the greatest caution is necessary®. 

Good faith requires not logical infallibility, but due care and attention. But 
how far erroneous actions or statements are to be imputed to want of due care and 
caution must, in each case, be considered with reference to the general circumstances 
and the capacity and intelligence of the person, whose conduct is in question*. The 
phrase " due care and attention ” implies genuine effort to reach the truth and not the 
ready acceptance of an ilhnatured belief When a question anses as to whether a 
person act^ m good faith, then it devolves upon him to show not merely that he had 
a good intention but that he exercised such care and skill as the duty reasonably de* 
manded for its due discharge*. 

The question of good faith must be considered with reference to the position 
of the accused and the circumstances under which he acted. The law does not exact 
the same care and attention from all persons regardless of the position they occupy*. 

Where a police constable after questioning a person, who was carrying three 
bundles of doth under his arms, and receiving unsatisfactory replies, arrested him, 
it was held that the putting of questions, not for the purpose of causing annoyance, 
but in order to dear up his suspidons, was an indication of good faith*. A police- 
officer, seeing a horse, resembling one which his father had lost a short time previously, 
tied up in B’s premises, jumped at once to the conclusion that B had either stolen 
the horse himself, or had purchased it from the thief He found that B had bought 
the animal from one S; so he sent for S and charged him with the theft without 
taking the trouble of getting any credible information as to whether it was his father’s 
horse or not. It was held that he had acted without exerdsing due care and atten¬ 
tion®. The accused, who was an educated man living in a town where medical at¬ 
tendance was available, chained up his brother, who was subject to fits of violent 
insanity with lucid intervals, for over three months in an unnecessarily cruel way, it 
was held that he did not act with due care and attention*. 

Where a person, uneducated in matters of surgery, operated on a man for 


s. 

46 . 

tin . 

47 L. J. Bank, 1, 2 App. Cas. 616, by I-ord 
Blackburn, between the case of a person who 
was honestly blundering and careless, and the 
case of a person who has acted not honestly, 
that is, not necessarily with the intention to 
delraud, but not with an honest belief that 
the transaction was a valid one, and that he 
was dealing with a good bill The Sale of 
Goods Act, 1893 ( 56 St 57 Vic, c 71), s. 62, 


gives a similar definition. 

® M & M. 

* Abdool Wadood Ahmed, (1907 ) 9 Bom. 
L. R. 230, 31 Bom. 293 ; Yad Alt v. Gaya 
Smgh. (1929) 57 Cal 843. 

» Gaya Din. (1934 ) 9 Luck. 518 
« Bhttuioo Jtvaji v. Mulji Dayal, (1888) 
12 Bom. 377, 393. 

* Ibtd. 

• Shea Suiun Sahat V. Mahomed Fazd 
Khan. (1868) 10 W. R. (Cr) 20. 

• Sktmbhu Naram, (1923) 21 .4. L. J. 
391, 24 Cr L. J. 638. 
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internal piles by cutting them out with an ordinary knife, and the man died from 
hiemorrhage, it was held that he had not acted in good faith although he had per¬ 
formed similar operations on previous occasions^. 

Superstitious but rash act.—^Where the accused entertained a belief that a 
stooping <^ld whom he caught ^ght of m the early gloaming was a spirit or demon, 
the child being in a place which the accused and his fellow villagers deemed to be 
haunted, and acting on this belief caused the death of the child by blows he inflicted 
before he discovered his mistake, it was held that the accused was guilty of an offence 
under section 304A, for, though he was under a mistake of fact, he did not m good 
faith, that is, with due care and attention, believe himself justified in doing the act*. 


Sukaroo Kobtra}, (1887) 14 Cal 566. 


Hayat, (1887) P. R. No 11 of 1888. 



CHAPTER III. 

Of Punishments. 


.. 53. The punishments to which offenders arc: 

I mens. liable under the provisions of this Code are,— 

First. —Death ; 

Secondly. —^Transportation ; 

Thirdly. —Penal servitude ; 

Fourthly —Imprisonment which is of m'o descriptions, 
namely :— 

(1) Rigorous, that is, with hard labour. 

(2) Simple. 

Fifthly. —Forfeiture of property ; 

Sixthly. —Fine. 

COMMENT. 

" The determination of the right measure of punishment is often a point of 
great difficulty Hard-and-fast rules cannot be laid down, but the decision must be* 
left to discretion, and discretion has to be guided by a variety of considerations. 

" There is the element of vindictiveness, which cannot be left o\^t of sight, not¬ 
withstanding what has been said by Plato on the subject. Both personal and public 
sentiment demand that the person who has made others suffer unjustly, should him¬ 
self be made to suffer in return This is quite distinct from the moral side of an act 
with which properly the Courts have nothing to do. Their concern is solely with the 
nature of the act viewed as a crime or breach of the law The law indicates the. 
gravity of the act by the maximum penalty provided for its punishment and the 
Courts have to judge whether the act committ^ falls short of the maximum degree 
of gravity, and, if so, by how much 

“ The principal object of punishment, however, is the prevention of offences, and 
the measure of pumshment must, consequently, vary from time to time according to the 
prevalence of a particular form of enme and other circumstances. An amount of 
severity may be very appropnate at one time which would be quite uncalled for at 
another. 

" It may generally be taken as a safe principle to follow, that punishments 
should be made as moderate as is consistent with the object aimed at. Pumsh¬ 
ment m excess is apt to defeat its own object, and to produce a reaction of popular 
feeling, as experience shows To shut a man up in prison longer than is really neces¬ 
sary IS not only bad for the man himself, but is a useless piece of cruelty, and econo¬ 
mically wasteful and a source of loss to the community ’’ The Court should rea¬ 
lize the necessity of a proportion between an olTence and a penalty; and should not 
inflict the maximum terra of imprisonment on every offender without any regard to- 
the seriousness or otherwise of the offence committed by him. While apportioning the 
punishment it should also take into consideration the circumstances under which the 
offence was committed and the fact whether the criminal is a first offender or an 
habitual or professional offender*. A Court, in passing sentence, should inflict such 
sentence,as the gravity or otherwise of tire crime of which the accused has been con¬ 
victed warrants and merits, irrespective of whether the sentence inflicted will involve- 
a right of appeal or not, even although the accused may pray for an appealable- 
sentence*. 

‘ Per BuTEess, J. C. in .Vga A'm. (1897) 1 A/aiku. (19301 Cr. C. 445. 31 Cr. L. J. 631. 

U. B. R. (1897-1901) 330, 335 • ’ Yar Mubamtnad, (1930) 58 Cal 392. 

» Kehr Singh. (1929 ) 30 P. L R. 638: 
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The causing of merely retributive harm, whether by the community or the 
individual, is itself a crime Punishment is m itself an evil, justified only by its 
effects in detemng the offender from a repetition of the offence and in deterrmg others 
by the example from the commission of it In each case punishment must be the least 
that will produce both these effects*. Courts should exercise discretion in making the 
penalty fit the crime The practice of committing petty offenders to the Sessions 
Court after three or four convictions should cease*. 

To’the SIX kmds of punishments mentioned m the section two more are added 
by subsequent enactments, viz., whipping and detention in reformatories Penalty 
IS also imposed by a criminal Court by passing an order under s. 106 or s 565* of the 
Code of Cnminal Procedure. In the Madras Presidency the punishment of stocks is in¬ 
flicted on offenders of lower castes*. 

An order under s 562, Criminal Procedure Code, directing release upon pro¬ 
bation of good conduct cannot be said to be a punishment® ^ 

1. Death.—The authors of the Code say • “We are convinced that it ought 
to be very sparingly inflicted, and we propose to employ it only in cases where either 
murder or the highest offence against the State has been committed.. To the great 
majority of mankind nothing is so dear as life. And we are of opinion that to put 
rotbers, ravishers and mutilators on the same footing with murderers is an arrange¬ 
ment which diminishes the security of life. Those offences are almost always com¬ 
mitted under such circumstances that the offender has it in his power to add murder 
to his guilt. As he has almost always the power to murder, he will often have a 
strong motive to murder, inasmuch as by murder he may often hope to remove the 
only witness ofi the crime which he has already committed. If the punishment of 
the crime which he has already committed be exactly the same with the punishment 
of murder, he will have no restraining moti\'e. A law which imprisons for rape and 
robbery, and hangs for murder, holds out to ravishers and robbers a strong induce* 
ment to spare the lives of those whom they have injured A law which hangs for 
rape and robbery, and which only hangs for murder, holds out, indeed, if it be rigo* 
rously carried into effect, a strong motive to deter men from rape and robbery, but 
as soon as a man has ravished or robbed, it holds out to him a strong motive to follow 
up his crime with a murder ”«. 

Death is the punishment that must be awarded for murder by a person under 
sentence of transportation (s 303). It may be awarded as punishinent for the fol¬ 
lowing offences only.—Waging war against the King (s. 121). (2) Abetting 
mutiny actually committed (s. 132). (3) Giving or fabricating false evidence upon 
which an innocent person suffers death (s. 194). (4) Murder (s. 302). (5) Abet¬ 
ment of suicide at a minor or insane, or intoxicate person (s. 305). (6) Dacoity 

accompanied with murder (s. 396). (7) Attempt to murder by a person under 

sentence of transportation, if hurt is caus^ (s. 307) 

Burma Act.—A child under sixteen years is not to be sentenced to death (Bur¬ 
ma Act III of 1930), s. 15. See Children’s Acts in other presidencies. 

2 . Transportation.—^The authors of the Code observe ; '* The consideration 
which has chiefly determined us to retain that mode of punishment is our persuasion 
that it is regarded by the natives of India, particularly by those who li\e at a dis¬ 
tance from the sea, with peculiar fear. The pain which is caused by punishment is 
unmixed evil. It is by the terror whidi it inspires that it produces good; and per¬ 
haps no punishment inspires so much terror in proportion to the actual pain which 
it causes as the punishment of transportation in this country. Prolonged imprison¬ 
ment may be more painful in the actual mdurancE; but it is not so much dreaded 
beforehand ; nor does a sentence of imprisonment ^nke either the offender or the by- 


> Cond. (1926 ) 28 Cr. U J. 493. 

* Gala Mana. (1924 ) 26 Bom. L. R. 434. 
® GarananJ Singh, (1933) Cr. C. 1146, 33 
Cr. L. J. 116. 


• Mad. Reg. XI of 1816, s. la 

» Baba Tanboli, (1923 ) 22 N. L. R, 166 
24 Cr. L. J. 733. 

• * Note A. p. 93. 
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slanders with so much horror as a sentena of exile beyond what they call the Black 
Water. This feeling, we believe, arises chiefly from the mystery which overhangs the 
fate of the transported convict. The separation, resembles that which takes place at 
the moment of death The criminal is taken for ever from the society of all who 
are acquainted with him, and conveyed by means of which the natives have but an 
indistinct notion over an element which they regard with extreme awe, to a distant 
country of which they know nothing, and from which he is never to return. It is 
natural that his fate should impress them with a deep feeling of terror. It is on this 
feeling that the efficacy of the punishment depends, and this feeling would be greatly 
weakened if transported convicts should frequently return, after an exile of seven or 
fourteen years, to the scene of their offences, and to the society of their former 
friends”^. 

In fifty offences under the Code the sentence of transportation is provided 

Transportation for life must be inflicted for (1) unlawful return from trans¬ 
portation (s. 226). and for being a thug (s. 311). Transportation may be inflicted 
for any term under ss. 121A (conspiracy to wa^ war) and 124A (sedition). Except in 
the case of these two offences transportation prescribed is for life. 

Age, sex and infirmities, combined with various other circumstances and consi¬ 
derations may frequently render the exercise of a discretion in substituting a moderate 
sentence of imprisonment for one of transportation*. 

The Government of Bombay in virtue of a resolution of the Government of 
India have issued a resolution saying “ Instructions should be issued to the prison 
authonties and the Court should be informed that as far as possible deportation to 
the Andamans will cease”». 

Burma Act.—A child under sixteen years is not to be sentenced to transpor- 
taUon (Burma Act III of 1930), s. 15 See Children’s Acts 

3. Penal servitude.—The punishment of penal servitude, which is a substi¬ 
tute for transportation, is applicable only to Europeans and Americans* under Act 
XXIV of 1855 which is based on Stat. 16 & 17 Vic., c 99. The word * European’, 
as used m this Act, shall be understood to mdude any person usually designated a 
European British subject’. “By reason of the difficulty of providing a place to 
which Europeans or Americans can, with safety to their health, be sent for the purpose 
of undergoing sentences of transportation or of imprisonment for long terms it has 
become expedient to substitute other pumshments for that of transportation 

Penal servitude is a punishment which consists in keeping an offender in con¬ 
finement and compelling him to labour. Persons sentenced to penal servitude are, 
during the term of the sentence, confined in such prison within British India as the 
Government of India directs, and kept to hard labour*. 

See the Penal Servitude Act (XXIV of 1855) set out in the Appendix 

4. Imprisonment.—Imprisonment is of two kinds : rigorous and simple. 
In the case of ngorous imprisonmait the offender is put to hard labour, such as grind¬ 
ing com, digging earth, drawing water, cutting fire-wood, bowing wool, etc. In the 
case of simple imprisonment the offender is amfined to jail and is not put to any kind 
of work. Where the Code provides that an offender shall be punished with impri¬ 
sonment " and shall also be liable to fine”, the sentpce should include some period of 
impnsonment, whatever it may be“. The definition of ‘imprisonment’ applies m 
the case of all Acts of the Governor-General m Counal made after the 3rd January 

1 Note A, p. 94. 

2 7'Pari. Rep, p 93 . u 

2 Government of Bombay Resolution H. 

D. No. 4568, dated May 7, 1921 Govern¬ 
ment of India Resolution, Home Departnieit 
(Jails). No. 101, dated March 30, 1921. 

* Duma Baidya, (1896) 19 Mad, 483, 

485. 

» Act XXIV of 1855, s. 15 


« Ibid, Preamble. 

* The Prisoners Act (V of 1871), s. 21. 
s* Chanvtova Shidram, (1863) 1 B. H. C. 
4 I Rama bin Rabhaji, (1863) 1 B. H. C 34 ; 
BdhtTji bin Krishnajt, (1863) 1 B H. C 39; 
Menatoodin, (1864) 2 W. R. (Cr.) 33; 
Shttkh Dulloo V. Zainah Bebee, (1871) 16 W. 
R. (Cr.) 17; Bayne. (1906 ) 8 Bom L. R. 
414, 416. 
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1868, and of all Regulations under tlie Government of India Act, 1870‘, made after 
the 14th January 1887*. 

^Vhen impnsorunent is a punishment it means that the offenders shall go to 
jail, and imprisonment till the rising of the Court is a clear evasion of that intention. 
Such a course may be justified in rare cases when the offence is obviously technical*. 

The authors of the Code had, in many cases not heinous, fixed a minimum as 
well as a maximum punishment The Committee were of opinion that, considering 
the general terms in which offences were defined, it would be inexpedient, in most cases, 
to fix a minimum punishment; and they had accordingly so altered the Code as to- 
leave the minimum punishment for all offences, except those of the gravest nature, to 
the discretion of the Judge who would have the means in each case of forming an 
opinion as to the character of the offender, and the circumstances, whether aggravat¬ 
ing or mitigating, under which the offence had been committed. But with respect to 
some hemous offences—such as offences against the State, murder, attempt to com¬ 
mit murder, and the like—they had thought it right to fix a minimum punishment*. 
Circumstances which are properly and expressly reojgnized by the law as agpavations 
calling for increased severity of punishment are principally such as consist in the 
manner in which the offence is perpetrated. whether it be by forcible or fraudulent 
means, or by aid of accomplices, or in the malicious motive by which the offender was 
actuated, or the consequences to the public or to individual sufferers, or the special 
necessity which exists m particular cases lor counteracting the temptation to offend, 
arising from the degree of expected gratification, or the facility of perpetration pecu¬ 
liar to the case. These considerations naturally include a number of particulars, as- 
of time, place, persons and things, varying according to the nature of the case*. Cir¬ 
cumstances which are to be considered in alleviation of punishment are : (1) the 
minority of the offender; (2) the old age of the offender; (3) the condition of the 
offender, eg., wife, apprentice ; (4) the order of a superior military officer , (5) pro¬ 
vocation ; (6) when offence committed under a combination of circumstances and the 
influence of motives which arc not likely to recur either with respect to the offender 
or to any other; (7) the state of health and the sex of the delinquent*. Bentham 
mentions the following circumstances in mitigation of punishment which should be 
inflicted : (1) absence of bad intention; (2) provocation ; (3) self-preservation; (4) 
preservation of some near friend . (5) transgression of the limit of self-defence; (6) 
submission to menaces, (7) submission to authority: (8) drunkenness; (9) child¬ 
hood. 

The maximum imprisonment that can be awarded for an offence is fourteen 
years (s. 55). The lowest term actually Mmed for a given offence is twenty-four 
hours (s. 510), but the minimum is unlimited. 

The minimum term of imprisonment, however, is fixed in the following two- 


cases .— 

(1) If, at tlie time of committing robbery or dacoity, the offender uses any 
deadly weapon, or causes grievous hurt to any person, he shall be punished with im¬ 
prisonment of not less than seven years (s. 397). 

(2) If, at the time of attempting to comimt robbery or dacoity, the offender 
IS armed with any deadly weapon, he shall be punished .with imprisonment of not less 
than seven years (s. 398). 

An offender shall be punished with ngorous impnsonmcnt m the cases of— 

(1) Giving or fabricating false evidence with intent to procure conviction of 
an offence which is capital by this Code, or by the law of England (s. 194). 

(2) Unlawful return from transportaUon (s. 226). 

• (3) 'House-trespass in order to the commission of an offence pumshable with. 

death (s. 449). 


‘ 33 Vjc. c 3. s. 1. . 

* Sec the General Clauses Act, ?v ol 1897, 

ss. 3 (26) and 4 (1) and (2). ^ 

* /Usaji A/Msa/ierctolft A'mh;ii Uat'a, 
119281 .M. \V. N. 114, 56 M L. J. 55a 30 Cr. 


L. J. 247. 

♦ P. L. C (1856). p. 718. 

» 7 Pari. Rep, p. 93. 

• l.ou<siana Penal Code. .\rts. 431, 
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The following offences are punishable with simple imprisonment only :— 

(1) Public servant unlawfully eng agi n g in trade; or unlawfully buying or 
bidding for property (ss. 168, 169). 

(2) A person absconding to avoid service of summons or other proceeding, 
from a public servant, or preventing service of summons or other proceeding, preven¬ 
ting publication thereof; or not attending in obedience to an order from a public servant 
(ss. 172, 173, 174). 

(3) Intentional omission to produce a document to a public servant by a 
person legally bound to produce such document; or intentional omission to give notice 
or information to a public servant by a person legally bound to give ; or intentional 
omission to assist public servant when bound by law to give assistance (ss. 175, 176, 
187). 

(4) Refusing oath when duly required to take by a public servant; or refusing 
to answer a public servant authorize to question ; or refusing to sign any statement 
made by a person himself before a public servant (ss. 178, 179, 180). 

(5) Disobedience to an order duly promulgated by a public servant (s. 188). 

(6) Escape from confinement negligently suffered by a public servant; or 
negligent omission to apprehend, or negligent sufferance of escape, on the part of a 
public servant in cases not otherwise provided for (ss. 223, 225A). 

(7) Intentional insult or interruption to a public servant sitting in any stage 
of a judicial proceeding (s. 228) 

(8) Continuance of nuisance after injunction to discontinue (s. 291). 

(9) Wrongful restraint (s. 341). 

UO) Defamation ; printing or selling defamatory matter known to be so (ss. 
SCO. 501, 502). 

(11) Uttering any word, or making any sound or gesture, with an intention 
to insult the modesty ot a woman (s 509). 

(12) Misconduct in a public place by a drunken person (s 510). 

5. Forfeiture.—Absolute forfeiture of property was a punishment inflicted 
on persons guilty of high political offences. It could also be inflicted on persons guilty 
of offences punishable with death. It has been abolished by Act XVI of 1921. 

In England this punishment is abolished by 33 & 34 Vic, c. 23, s. 1. In 
America too it is done away with. 

Forfeiture of specific property is still retained as a punishment in the following 
•cases:— 

(1) Whoever commits, or prepares to commit, depredation on the terri¬ 
tories of any power at peace with the King, shall be liable, in addition to other punish¬ 
ments, to forfeiture of any property used, or intended to be used, m depredation, or 
acquired thereby (s 126). 

(2) Whoever knowingly reedves property taken as above mentioned or m 

waging war against any Asiatic power at peace with the King, shall be liable to forfeit 
such property (s 127), , . , . . 

(3) A public servant, who impropeily purchases property, which, by virtue 
oihis office, he is legally prohibited from purchasing, forfeits such property (s. 169). 

\ 6. Fine._Death, imprisonment, transportation, banishment, solitude, com- 

* ..labour, are not. indeed, equally disagreeable to all men. But they are so dis- 
^.le to all men that the legidature, in assigning these punishments to offences, may 

: eglect the differences produced by temper and situation. With fine, the case is 
^ In imposing a fine, it is always necessary to have as much regard to the 
nrcumstances of the offender as to the character and magnitude of the offence. 
No!’ 45^?which is ruinous to a labourer is easily borne by a tradesman, and is ab- 
of India by a rich zemindar.. .Punishment of fine is a peculiarly appropriate 
'K Na lO-ij. offences to which men are prompted by cupidity ; for it is a punish- 
Duma directly on the very feeling which impds men to such offences. 

* Act XXIV cs been guilty of.. .forging a bill of exchange, for example, of k^ping 
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a receptacle for stolen goods, or of extensive embezzlement, ought.. .to be so fined 
as to reduce him to poverty 

Tlie Code sanctions either a term of imprisonment or a fine or both, and it is 
left to the discretion of the Court whether to inflict a sentence of imprisonment or a 
fine or both- It is only in very exceptional arcumstances that it is suitable and appro¬ 
priate to inflict a fine as well as a substantial term of imprisonment. It is only suitable 
in cases where Uie Court thinks that the justice of the case will be met by inflicting a 
substantial fine, but at the same time thinks that a short term of imprisonment in 
addition will serve as a salutary lesson to the accused, or in cases where it Is desired to 
compwsatc the complainant or in cases where the accused has profited financially by 
his misdeeds* 

Fine is the only punishment m the following cases :— 

fl) Unlimited- 

fa) The person for whose benefit a riot has been committed, not having 
duly endeavoured to pre\'ent it (s. 155), 

(6) The agent or manager of such person under the like circumstances 
(s. 156). 

(c) False statement in connection with an election (s. 17IG). 

(2) Limited to Rs. 1,000— 

(а) The owner or occupier of land on which a not or unlawful assembly 
is held, and any person having or claiming any interest in such 
land, and not using all lawful means to prevent such riot or unlaw¬ 
ful assembly, is punishable with fine not exceeding Rs. 1,000 (s 154). 

(б) Whoever publishes any proposal to pay any sum or to deliver any 

goods, or to do or forb^r doing anything for the benefit of any 
person, on any event or contingency relative or applicable to the 
drawing of any ticket, lot,* number, or figure, in any such lottery, 
shall be punished with fine not exceeding Rs. 1,000 294A). 

(3) Limited to Rs 500-~ 

(a) A person in charge of a merchant vessel, negligently allowing a 
deserter from the Army, Navy or Air Force to obtain concealment 
in such vessel, is liable to a fine not exceeding Rs. 500 (s. 137). 

(i) Voluntarily vitiating the atmosphere so as to render it noxious 
to the public health, is punishable with a fine of Rs. 500 (s. 278). 

(c) Illegal payment m connection with an election (s. 171H). 

Id) Failure to keep election accounts (s. I71-L). 

(4) Limited to Rs. 200— 

(a) Offences relating to fiaitious stamps (s, 263A). 

t,b) Obstructing a public way or line of navigation, is punishable with 
fine not exceeding Rs. 200 (s. 283). 

(c) Committing of a pubhc nuisance not otherwise punishable, is punish¬ 
able With fine not exceeding Rs, 200 (s. 290). 

When payment of a fine or fee is ordeted to be made jointly by several persons 
convicted together, it may be recovered from all or any of them, and, if payment 
made by one is nullified by the reversal of the order as to him, the liability of all and 
each of the others revives, as what was done subject to appeal was but provisional or 
subject to a condition subsequent*. 

7. Whipping.—This fqrm of poiushment is added by the Whipping Act* 
under which offenders are liable to whipping— 


‘ Note A, op 97, 98- 

* htarn. (1931) 35 C W N. 5X9, 53 C 

L. J. 455. 33 Cr. L J 31. __ 

* Ralnaitii i€//fr,(l»75)iJn- 

rtp, Cr C 90 

* Act IV ol 1909 See Uie Appendix ahere 


It u set out m tuU. In Bunna. yx the Bur¬ 
ma (Amendment) Act (Vlll ol 1927). s. 3- 
in the Punjab Frontier Districts, in the North- 
West Fronuer Proimce and Baludustan. ice 
the lAinjab Frontier Cnmes Regubimn (HI 
o( 1901), ss. 6 and 12(2). 
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The following offences are punishable with simple imprisonment only ;— 

(1) Public servant unlawfully engaging m trade; or unlawfully buying or 
bidding for property (ss. 168, 169). 

(2) A person absconding to avoid service of summons or other proceeding, 
from a public servant, or preventing service of summons or other proceeding, preven¬ 
ting publication thereof: or not attending in obedience to an order from a public servant 
(ss. 172, 173, 174). 

(3) Intentional omission to produce a document to a public servant by a 
person legally bound to produce sudi document; or intentional omission to give notice 
or information to a public servant by a person legally bound to give; or intentional 
omission to assist public servant when bound by law to give assistance (ss. 175, 176, 
187). 

(4) Refusing oath when duly required to take by a public servant; or refusing 
to answer a public servant authorized to question ; or refusing to sign any statement 
made by a person himself before a public scA'ant (ss 178, 179, 180). 

(5) Disobedience to an order duly promulgated by a public servant (s. 188). 

(6) Escape from confinement negligently suffered by a public servant; or 
negligent omission to apprehend, or negligent sufferance of escape, on the part of a 
public servant in cases not otherwise provided for (ss. 223, 225A). 

(7) Intentional insult or interruption to a public servant sitting in any stage 
of a judicial proceeding (s 223) 

(8) Continuance of nuisance after injunction to discontinue (s. 291), 

(9) Wrongful restraint (s. 341). 

(10) Defamation ; printing or selling defamatory matter known to be so (ss, 
SOO, 501, 502). 

(11) Uttering any word, or making any sound or gesture, with an intention 
to insult the modesty of a woman (s. 509) 

(12) Misconduct in a public place by a drunken person (s. 510). 

5. Forfeiture.—Absolute forfeiture of property was a punishment inflicted 
■on persons guilty of high political offences. It could also be inflicted on persons guilty 
of offences purushable with death. It has been abolished by Act XVI of 1921. 

In England this punishment is abolished by 33 & 34 Vic, c. 23, s. 1. In 
Amenca too it is done away with 

Forfeiture of specific property is still retamed as a punishment in the following 
cases:— 

(1) Whoever commits, or prepares to commit, depredation on the terfi- 
tones of any power at peace with the King, shall be liable, in addition to other punish¬ 
ments, to forfeiture of any property used, or intended to be used, in depredation, or 
acquired thereby (s. 126). 

(2) Whoever knowingly receives property taken as above mentioned or in 
waging war against any Asiatic power at peace with the King, shall be liable to forfeit 
such property (s. 127). 

(3) A public servant, who improperly purchases property, which, by virtue 
of his office, he is legally prohibited from purchasing, forfeits such property (s. 169). 

) <5. Fine.—Death, imprisonment, transportation, banishment, sobtude, com¬ 
pelled labour, are not, indeed, equally disagreeable to all men. But they are so dis- 
agreeal^le to iill men that the legislature, in assigning these punishments to offences, may 
safely neglect the differences produced by temper and situation. With fine, the case is 
different \ In imposing a fine, it is always necessary to have as much regard to the 
pecuniary carcumstances of the offender as to the character and magnitude of the offence. 
The mulct which is ruinous to a labourer is easily borne by a tradesman, and is ab¬ 
solutely unfmt by a rich zemindar..-Punishment of fine is a peculiarly appropriate 
puius^ent fV all offences to which men are prompted by cupidity; for it is a punish¬ 
ment/which oWales directly on the very fe^ng which impds men to such offences 
A man who been guilty of., .forging a bill of exchange, for example, of keeping 
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a receptacle for stolen goods, or of extensive embezzlement, ought.. to be so fined 
as to reduce him to pos’erty”*. 

The Code sanctions either a term of imprisonment or a fine or both, and it is 
left to the discretion of the Court whcUier to inflict a sentence of imprisonment or a 
fine or both. It is only in very exceptional circumstances that it is suitable and appro¬ 
priate to inflict a fine as well as a suhstanhal term of imprisQnment. It is only suitable 
in cases where tlie Court thinks that the justice of the case will be met by iriflicting a 
substantial fine, but at the same time thinks that a short terra of imprisonment in 
addition will serve as a salutary lesson to the accused, or in cases where it is desired to 
compensate the complainant or m cases where the accused has profited financially by 
his misdeeds*. 

Fine is the only punisliment m the following cases .— 

(1) Unlirmted— 

(a) The person for whose benefit a not has been committed, not having 
duly endeavoured to prevent it (s. 155). 

(6) The agent or manager of such i^rson under the like circumstances 
(s. 156). 

(c) False statement in connection with an election (s 171G) 

(2) Limited to Rs. 1,000— 

(o) The owner or occupier of land on which a not or unlawful assembly 
■ is held, and any person having or claiming any interest in such 
land, and not using all lawful means to prevent such not or unlaw¬ 
ful assembly, is punishable with fine not exceeding Rs. 1,000 (s. 154). 

(6) Whoever publishes any proposal to pay any sum or to deliver any 
goods, or to do or forb^r doing anything for the benefit of any 
person, on any event or contingency relative or applicable to the 
drawing of any ticket, lot,* number, or figure, in any such lottery, 
shall be punished with fine not exceeding Rs 1,000 U 294A} 

(3) Limited to Rs 500— 

(.a) A person in charge of a merchant vessel, negligently allowing a 
deserter from the Army, Navy or Air Force to obtain concealment 
in such vessel, is liable to a fine not exceeding Rs 500 (s. 137). 

(b) Voluntarily vitiating the atmosphere so as to render it noxious 
to the public health, is punishable with a fine of Rs. 500 (s. 278). 

(c) Illegal payment in connection with an election (s 171H). 

id) Failure to keep election accounts (s 171-1.). 

(4) Limited to Rs 200— 

(a) Offences relating to fictitious stamps (s. 263A). 

(t>) Obstmeting a public way or Ime of navigation, is punishable wiUi 
fine not exceeding Rs 200 (s. 283). 

(c) Committing of a public nuisance, not otherwise punishable, is punish¬ 
able with fine not exceeding Rs. 200 (s. 290). 

When payment of a fine or fee is ordered to be made Jointly by several persons 
convicted together, it may be recovered from ^ or any of them, and, if pajment 
made by one is nullified by the reversal of the order as to him, the liability of all and 
each of the others revives, as what was done subject to appeal was but provisional or 
subject to a condition subsequent*. 

7. Whipping.—This form of punishment is added by the Whipping Act* 
under which offenders are liable to whipping— 


* Note A, pp. 97, 98. 

* Islam, (1931) 35 C. \V. N. 519. 53 C 
L- J. 455. 33 Cr. L J. 31. 

* Ratnasui Magislrale's Lf//er,(1875)Un- 
rep Cr. C. 90. 

* .\a IV of 1909 See the Appendix where 


rt is set out in full. In Burma, see the Bur¬ 
ma (Amendment) Act (VIII of 1927). s. 3- 
in the Ihmjab Frontier Districts, m the North- 
West Ffonuer Province and Baluchistan, see 
the Punjab Fronuer Crimes Reculatioa (III 
of 1901), ss. 6 and 12(2). 
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(fl) As an alternative punishment when offences under ss. 378, 380, 
382, 443, 444, 445, and 4^ of the Penal Code are committed. 

(b) As an alternative or additional punishment when offences under 

, ss. 375, 377, 390 and 391 of the Penal Code are committed. 

(c) When they are juvenile offenders and commit certain offences speci¬ 
fied in s. 5 of the Whipping Act. 

It should be employed at the discretion of the Judge in all cases in which the 
offence involves cruelty in the way of inflicting pain, or in which the offender's motive 
is lust. The man who cruelly inflicts pain on another should be made to feel what 
it is like. The man who gratifies his own passions at the expense of a cruel and 
humiliating insult inflicted on another should be himself shamefully and painfully 
humiliated. 

Whipping should be inflicted in cases where there is a certain amount of aggra¬ 
vation in the commission of the offence'. 

Concurrent sentences of whipping are lUegal* 

In France. Germany, and the United States corporal punishment has been abo¬ 
lished 

8. Detention in Reformatories.—Juvenile offenders sentenced to transporta¬ 
tion or imprisonment may be detained in a Reformatory School for a period of three 
to seven years* See the Madras Borstal Schools Act. Mad. Act V of 1926, the 
pombay Borstal Schools Act, Bom Act XVIII of 1929, the Central Provinces Borstal 
Schools Act. C P. Act IX of 1928. 


PRACTICE. 


Procedure,—Death.—\Vhen any person is sentenced to death, the sentence shall 
direct that he be hanged by the neck till he is dead*. When a sentence of death 
passed by a Court of Session is submitted to the High Couit for confirmation, such 
Court of Session shall, on receiving the order of confirmation or other order of the 
High Court thereon, cause such order to be earned into effect by issuing a warrant 
or taking such other steps as may be necessary* If a woman sentenced to death 
is found to be pregnant, the High Court shall order the execution of the sentence to 
be postponed, and may, if it thinks fit, commute the sentence to transportation for life®. 

Transportation.—No sentence of transportation shall specify the place to which 
the person sentenced is to be transported'. The Governor-General in Council is 
empowered to fix places in British India to which persons sentenced to transportation 
may be sent. It is the duty of the local Government to make arrangements for the 
removal of such person®. 


Punjab Circular.—Sessions Judges, when passing sentences of transportation for 
life, should enter on the warrant of commitment, for the information of the Jail autho- 
nties, a note showing whether the prisoner sentenced comes under one or other of the 
following five classes :— 

(1) Dacoits. 

(2) Thugs. 

(3) Robbers who administer poisonous drugs. 

(4) Professionals 

(5) Hereditary Criminals 

This information is rajuired to enable the Jail authorities to classify life-prisoners 
under the rules regulating the mark system and the remission of sentences of convicts. 
For the purposes of those rules Profesrionals (class 4) have been defined by the local 


Badri Prasad. (1922) 44 AIL 538, 

Ene Gyauttg. (1911) 6 L. B. R. 22. 
See Act VIII of 1897, s. 8. 

Cnminal Procedure Code, s, 368 (1). 
Ibid, s. 381. 


• Ibid, s. 382. 

' Ibid. s. 368 (2). 

• Section 33 of the Prisoners Act (V of 
1871) as substituted by s. 2 of Act IX of 
1882. 
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Government as prisoners against whom there is a record of more than two convictions, 
and Hereditary Cnminals (class 5) as prisoners belonging to a tribe declared criminal 
under the provisions of Act III of 1911*. 

Imprisonment.—A sentence of impnsonment cannot be suspended to take effect 
at a future penod, but must comment from the time that the sentence is passed. 
IVhere a Deputy ^laglstrate postponed the execution of a sentence of imprisonment for 
a stated penod at the request of the accused, to allow him to appeal, it was held that 
the sentence w'as bad in law and could not be carried into execution^. 

Bombay Circulars.—(1) The Honourable tte Chief Justice and Judges have 
had under consideration the question of the proper treatment of young or adolescent 
criminals, and they desire to impress upon all Magistrates the necessity of making 
themselves fully acquainted with the powers which they possess by law to deal suitably 
with such cases 

(2) The relevant legislation is contained in section 562 of the Code of Criminal 
Procedure, the Reformatory Schools Act. 1897, the Whipping Act, 1909, and in places 
where it has been extended, the Bombay Children Act, 1924, As to section 562, no 
defimte hmit of age is imposed. The Reformatory Schools Act is applicable in the case 
of male offenders under fifteen years of age, or, in the special'case of section 31, to 
offenders of either sex under fifteen years of age. But that limit of age has been 
raised to sixteen years in places to which the Bombay Children Act has been applied 
Those places are at present the City of Bombay and the Municipal Borough of Lonavla. 
The Bombay Children Act applies to children under fourteen years of age or young per¬ 
sons bett\een the ages of fourteen and sixteen. The Whipping Act deals Iwth with 
adult male offenders and with male offenders under sixteen years of age. 

(3) In the majority of these cases short sentences of imprisonment are unde- 
-sirable and should not be inflicted unless special reasons exist for doing so. Magistrates 

should therefore consider carefully whether the case falls within the provisions of 
section 562 of the Code of Criminal Procedure, or section 31 of the Reformatory 
Schools Act, and if so, whether the procedure laid down by those sections is not appro¬ 
priate. If the Magistrate feels that the case cannot properly be dealt with under 
those sections and that a sentence of fine is inappropriate, he should-then consider 

case of juvenile offenders, 
or whether it may not be 
■ry Schools Act In places 

where the Bombay Children Act. 1924, is in force, and no Children's Court has been 
-constituted, the provisions of that Act should also be remembered*. 

When any person serving in the Military Department is convicted in a criminal 
Court, such Court shall inform the Officer Commanding the Regiment or Corps to 
which the convict belongs*. 

When a military pensioner is convicted and sentenced to impnsonment in a 
Criminal Court, a copy of the judgment in the case should be forwarded, without 
delay, to the Controller of Military Accounts and Pensions, Lahore. The copy should 
be supplied free of charge and the place where the pensioner last drew his pension 
should be stated in the forwarding letter*. 

When a reservist of the Indian Army is sentenced by a Criminal Court to 
transportation or imprisonment for any term exceeding three months, the facts of the 
•case should be reported,-without delay, by such Court to the Officer Commanding the 
appropriate Reserve Centre (vide Bom. Gov. Gaz. for 1895 Part I, p. 853)«, 

Patru Grcular.— (a) Sessions Judges and Magistrates will foiward to the 
Military Department of the Government of India a copy of the conviction and sentence 
in all cases in which persons serving under the Government of India in that Depart¬ 
ment are convicted in a cnminal Court. 

* L H. C R. & O.. VoL IV, p. 115. p. 61. 

* Ktslien Sootidei BkullachaTj€e,{l&S9) 12 * Ibid, s. 103, p. 65. 

W. R. (Cr.> 47. ‘ IfcHf. s. IW. p. 65. 

* B. H. C Cr. C. (1931), Ch. V, s. 98, • Ibid. s. 105, p. 65. 
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(<j) As an alternative puni^imait when offences under ss. 378, 380, 
382, 443, 444, 445, and 446 of the Penal Code are committed. 

(f>) As an alternative or additional punishment when offences under 
. ss 375, 377, 390 and 391 of the Penal Code are committed. 

(c) When they are juvenile offenders and commit certain offences speci- 
. fied in s. 5 of the Whipping Act. 

It should be employed at the discretion of the Judge m all cases in which the 
offence involves cruelty in the way of inflicting pain, or in which the offender’s motive 
is lust. The man who cruelly inflicts pain on another should be made to feel what 
it is like The man who gratifies his own passions at the expense of a cruel and 
humiliating insult inflicted on another should be himself shamefully and painfully 
humiliated. 

Whipping should be inflicted in cases where there is a certain amount of aggra¬ 
vation in the commission of the offence* 

Concurrent sentences of whipping are illegal* 

In France, Germany, and the United States corporal punishment has been abo¬ 
lished. 

8. Detention in Reformatories.—^Juvenile offenders sentenced to transporta¬ 
tion or imprisonment may be detained in a Reformatory School for a period of three 
to seven years^ See the Madras Borstal Schools Act, Mad. Act V of 1926, the 
Pombay Borstal Schools Act, Bom Act XVIII of 1929, the Central Provinces Borstal 
Schools Act, C P. Act IX of 1928. 


PRACTICE 


Procedure.—Death.—When any person is sentenced to death, the sentence shall 
direct that he be hanged by the neck till he is dead* When a sentence of death 
passed by a Court of Session is submitCed to the High Court for confirmation, such 
Court of Session shall, on receiving the order of confirmation or other order of the 
High Court thereon, cause such order to be carried into effect by issuing a warrant 
or taking such other steps as may be necessary* If a woman sentenced to death 
is found to be pregnant, the High Court shall order the execution of the sentence to 
be postponed, and may, if it thinks fit, commute the sentence to transportation for life®. 

Transportation.—No sentence of transportation shall specify the place to which 
the person sentenced is to be transported* The Governor-General in Council is 
empowered to fix places in British India to which persons sentenced to transportation 
may be sent It is the duty of the local Government to make arrangements for the 
removal of such person®. 


Punjab Circular.—Sessions Judges, when passing sentences of transportation for 
life, should enter on the warrant of commitment, for the information of the Jail autho¬ 
rities, a note showing whether the prisoner sentenced comes under one or other of the 
following five classes :— 

(1) Dacoits. 

(2) Thugs. 

(3) Robbers who administer poisonous drugs. 

(4) Professionals. 

(5) Hereditary Criminals.. 

This information is required to enable the Jail authorities to classify life-prisoners . 
under the rules regulating the mark system and the remission of sentences of convicts. . 
For the purposes of those rules Profesaonals (class 4) have been defined by the local 


» Badii Prasad. (1922) 44 AIL 538, 
540. 

* Eng. Gyaung, (1911) 6 L. B. R. 22. 

» See Act Ylli of 1897, s. 8. 

* Cnminal Procedure Code, s. 368 (1). 
» Ibid. s. 381. 


« Ibid, s. 382. 

* Ibid. &. 368 (2). 

• Section 33 of the Pnsoners Act (V of 
1871) as substituted by s. 2 of Act IX v' 
1882. 
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Government as prisoners against whom there is a record of more than two convictions, 
and Hereditary Criminals (class 5) as pnsoners belonging to a tribe declared criminal 
under the provisions of Act III of 191 

Imprisonment.—A sentence of imprisonment cannot be suspended to take effect 
at a future period, but must commence from the time that the sentence is passed. 
Where a Dqjuty Magistrate postponed the exeaition of a sentence of imprisonment for 
a stated period at the request of the accused, to allow him to appeal, it was held that 
the sentence was bad in law and could not be carried into execution^. 

Bombay Circulars.—(1) The Honourable the Chief Justice and Judges have 
had under consideration the question of the proper treatment of young or adolescent 
criminals, and they desire to impress upon all Magistrates the necessity of making 
themselves fully acquainted with the powers which they possess by law to deal suitably 
with such cases. 

(2) The relevant legislation is ontamed in section 562 of the Code of Criminal 
Procedure, the Reformatory Schools Act, 1897, the Whipping Act, 1909, and in places 
where it has been extended, the Bombay Children Act, 1924. As to section 562, no 
defimte hmit of age is imposed. The Reformatory Schools Act is applicable in the case 
of male offenders under fifteen years of age, or. in the special-case of section 31, to 
offenders of cither sex under fifteen years of age. But that limit of age has been 
rmsed to sixteen years in places to which the Bombay Children Act has been applied. 
Those places are at present the City of Bombay and the Municipal Borougn of Lonavla, 
The Bombay Children Act applies to children under fourteen years of age or young per¬ 
sons between the ages of fourteen and sixteen. The Whipping Act deals both with 
adult male ofienders and with male offenders under sixteen years of age. 

(3) In the majority of these cases short sentences of imprisonment are unde¬ 
sirable and should not be indicted unless special reasons exist for doing so. Magistrates 
should therefore consider carefully whether the case falls within the provisions of 
section 562 of the Code of Criminal Procedure, or section 31 of the Reformatory 
Schools Act, and if so. whether the procedure laid down by those sections is not appro¬ 
priate. If the Magistrate feels that the case cannot properly be dealt with under 
those sections and that a sentence of fine is mappropriate, he should-then consider 
whether section 2 of the Whipping Act, 1909, or, in the case of juvenile offenders, 
that section or section 5 does not furnish a suitable penalty, or whether it may not be 
better to have recourse to sections 8 and 9 of the Reformatory Schools Act In places 
where the Bombay Children Act, 1924, is in foiw, and no Children's Court has been 
■constituted, the provisions of that Act should also be remembered* 

When any person serving in the Military Department is convicted m a criminal 
Court, such Court shall inform the Officer Commanding the Regiment or Corps to 
which the convict belongs^. 

When a military pensioner is convicted and sentenced to imprisonment in a 
■Cnminal Court, a copy of the judgment in the case should be forwarded, without 
delay, to the Controller of Military Accounts and Pensions. Lahore. The copy should 
be supplied free of charge and the place where the pensioner last drew his pension 
should be stated in the forwarding letter®. 

When a reservist of the Indian Army is sentenced by a Criminal Court to 
transportation or imprisonment for any term exceeding three months, the facts of the 
’ case should be reported,- without delay, by such Court to the Officer Commanding the 
appropriate Reserve Centre (vide Bom. Gov. Gaz. for 1895 Part I, p. 853)*. 

Patna Circular.—(a) Sessions Judges and Magistrates will forward to the 
Alilitary Department of the Government of India a copy of the conviction and sentence 
m all cases m which persons serving under the Government of India in that D^rt- 
ment are convicted in a criminal Court. 


* L. H. C R. & O.. Vol. IV, p. 115. 

* Ktshen Soonder Bkultachaijec,{\9E&) 12 

W. R. (Cr.) 47. ^ ‘■ 

» B. H. C. Cr. C. (1931). Ch. V. s. 9A 


p. 61. 

* Ibid. %. 103, p. 65. 
3 Ibid, s. KM, p. 65. 
« Ibid, s. 103. D. ^ 
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(b) In the case of a reservist of the Native Army who may be sentenced by 
a criminsJ Court to transportation or imprisonment for any term exceeding three 
months, a report should be made to the Adjutant-General, India (Home Department 
letter No. 220, Judicial, dated 18th—25th February 1910)^. 

Burma Circular.—Imprisonment for a fraction of a day should not be awarded 
unless it is the only period that can legally be imposed There is, however, no objection 
to a sentence of imprisonment until the rising of the Court, where only a nominal 
sentence is called for®. While it is not desired to infringe m any way upon the discre¬ 
tionary powers possessed by Magistrates in sentencing offenders, it is, however, necessary 
to emphasise the evils arising from sentencing offenders to short terms of impnson- 
ment of three months or less. Particularly in the case of the labounng classes, the 
deterrent effect of such sentences is small, as vaadnation, inoculation, etc, take up 
three weeks and the convict has then only a short time to serve and cannot be put 
to any work demanding continuity of effort. As a rule he is employed in menial tasks- 
cormected with the domestic economy of the Jail, and generally has an easy time. On the 
other hand, the moral effect of prison life is generally bad, while the associations are- 
degrading, and the loss of character and self-respect involvad in even the shortest term 
of imprisonment often tends to create a criminal. It is recognised that m some cases 
no other form of punishment than a short term of imprisonment can be imposed, and 
a short sentence of imprisonment should not be avoided by passing a sentence for a 
longer term than the circumstances of the case really require. But in every case the 
Magistrate before passing a sentence of imprisonment for a term of three months 
or less, should first consider whether some other order such as the imposing of a fine- 
or a sentence of whipping, release on probation under section 5S2, Criming Procedure- 
Code, or the granting of time under section 388, in which to realise the amount of 
fine imposed, may not suitably be passed A sentenw of a short term of imprisonment 
should not be passed until all other possible alternatives have been considered. S^nd 
and third class Magistrates should freely make use of the provisions of section 349, 
Criminal FYocedure Code, by forwarding the accused to the District or Sub-divisionaT 
Magistrate to receive a punishment different in kind from or more severe than that 
which can be imposed by them®. 

To assist the Courts in deciding when sentences of simple impnsonment may 
fitly be passed the following orders of the Government of India are reproduced :— 

" It has been brought to notice that in one province at least it is a common 
practice for the Courts to pass a sentence of simple imprisonment, not because a 
minor degree of moral turpitude is involved in the crime committed, but in view of 
the prisoner's presumed urifitncss for labour. The Government of India believe that 
it is not the practice for the Courts to take into consideration any question of the 
physical fitness of a convict to labour. It is for the jail authorities to ascertain what 
labour is appropriate to a pnsoner's strength and to put him to that only ; the Courts- 
haVe merely to consider the amount and nature of the impnsonment appropriate to- 
the offence, and the character and status of the offender, and they should realize that 
by selecting simple instead of rigorous imprisonment they make a very essential dif¬ 
ference in the way in which a prisoner will be treated on his admission to jail 

Fine.—A sentence of fine where more pnsoners than one are punished by fine 
must define by a specific sum the individual liability of each prisoner®. 

Whipping.—As to the mode of executing this sentence, see ss. 390-396 or 
the Code of Criminal Procedure 

54. In every case in which sentence of death shall have been 

Commutation of passed, thc Government of India or the Governmenr 
sentence of death. of the place within which the offender shall have- 

» Pat H. C. Cr. C., para. 59, p. 22, (Jails, 183-194. dated 4Ui April 1839); B. C- 

* B. C. M., s. 693. p, 287. M., s. 695, p. 288. 

* Ibid, s. 694, p. 287. * 5 M. H. C. Appx. 5 ; 1 Weir 30. 

* Home Department Resolution No 4 
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been sentenced may, without the consent of the offender, commute 
the punishment for any other punishment provided by this Code. 

COMMENT. 

See Uie observ’atjons of the authors of the Code set out under the next section. 
This section empowers the Government to commute the sentence of death “for any 
other punishment provided by this Code” It was once thought that s. 402 of the 
Cruninal Procedure Code limited this power -as it provided that the Governor- 
General in Council or the Local Government may, without the consent of the persons 
sentenced, commute any one of the following sentences for any other mentioned after 
it:—death, transportation, penal servitude, n^rous imprisonment for a term not 
exceeding that to which he might have sentenced, simple imprisonment for a 
like term, fine. But by the Criminal Procedure Code amending Act XVIII of 1923, 
a sub-sertion has been added to s 402~“(2) Nothing in this section shall affect the 
provision of section 54 or 55 of the Indian Penal Ccxle.” This amendment shows that 
the power given by this section is not restricted by s 402 of the Criminal Proce¬ 
dure Code, 

Postponement of capital sentence on a pregnant woman—Section 382 of 
the Cnminal Procedure Code says : “ If a woman sentenced to death is found to be 
pregnant, the High Court shall order the execution of the sentence to be postponed, 
and may, if it thinks fit, commute the sentence to transportation for life 

55. In every case in which sentence of transportation for life 

CommuuUon of passed, the Government of India or 

sentence of tras- the Government of the place within which the offen- 
portauon for life. have been sentenced may, without the con¬ 

sent of the offender, commute the punishment for imprisonment of 
either description for a term not exceeding fourteen years. 

' comment. 

The authors of the Code say . “ It is evidently fit that the Government should 
be empowered to commute the sentence of death for any other punishment provided 
by the Code. It seems to us also very desirable that the Go\emment should have the 
power of commuting perpetual transportaUon for perpetual imprisonment. Many 
circumstances of which the executive authonties wight to be accurately informed, but 
which must often be unknown to the ablest judge, may, at particular times, render it 
highly inconvenient to carry a sentence of transportaUon into effect. The state of 
those remote provinces of the empire in which convict settlements are established, 
and the way in which the interest of those provinces may be affected by any addition 
to the convict population, are matters which lie altogether out of the cogmzance of 
the tnbunals by which those sentences are passed, and which the Government only is 
competent to deade ” 

PRACTICE. 

Procedure.—See ss. 401 and 402 of the Criminal Procedure Code which pro¬ 
vide for suspensions, remissions, and commutations of sentences. 

56 . Whenever any person being an European' or American is 

Sentence of Eu- of an offence punishable under this Code 

rppeans and° with transportation, the Court shall sentence the 
offender to penal servitude instead of transportation 
according to the provisions of Act XXIV of 1855 : 

* Note A, P> 96. 
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Provided that, where an European or American oflfender 
Proviso as to sen- ^ut for such Act, be liable to be sentenced 

tence for term ex- or ordered to be transported for a term exceeding- 
b?t^no^t for'iife^'^^ years, but not for life, he shall be liable to be 
u no or I e. sentenced or ordered to be kept in penal servitude 
for such term exceeding six years as to the Court seems fit, but not 
for life. 

COMMENT. 

The punishment of penal servitude is only applicable to Europeans and Ame¬ 
ricans’. 

1 . * European —^This word, as used in Act XXIV of 1855, shall be under¬ 
stood to include any person usually designated an European British subject (s 15). 
‘European British subject’ means (i) any subject of His Majesty of European 
descent in the male line bom, naturalized or domiciled in the British Islands or any 
colony, or (ii) any subject of His Majesty who is the child or grandchild of any 
such person by legitimate descent* 

Proviso.—^This was added by Act XXVII of 1870, 8. 3. 

PRACTICE. 

Procedure.—For the special procedure for the trial of European British sub¬ 
jects, Europeans or Americans, see the Code of Criminal Procedure, Ch. XXXIII,. 
s 443, et seq. 

Fracuons of 57, In caku/ating fractions of terms of punish- 
terms of punish- ment, transportation for life shall be reckoned as 
equivalent to transportation for twenty years. 

COMMENT 

For calculating fractions of terms of punishment this section provides that 
transportation for life shall be reckoned as equivalent to transportation for twenty 
years. But it nowhere provides that for other purposes transportation for life is to 
be treated as transportation for only twenty years. The sentencing Court must regard 
a sentence of transportation for life as a sentence for transportation for the whole of 
the remaining period of the convicted person’s natural life. As a matter of fact. 
Government treats such a sentence as a sentence of transportation for a certain num¬ 
ber of years* 

58. In every case in which a sentence of transportation is pass¬ 

ed, the offender, until he is transported, shall be 
teiSced’to'traiis^- dealt with in the same manner as if sentenced to 
taiion how dealt rigorous imprisonment, and shall be held to have 
undergoing his sentence of transportation dur¬ 
ing the term of his imprisonment. 

59. In every case in which an offender is punishable with im- 
Transportation prisonment for a term of seven years or upwards\ 

instead of impri- it shall be competent to the Court which sentences* 
sonmOTL offender,''instead of awarding sentence of im- 

\ 

1 Duma Baidya. (1896) 19 Mad 483. Kkamfio. 119321 Cr. C 741. 33 Cr. U 

» Criminal Procedure Code, s. 4 (I) (i). J. oW. where transportation for life is consi- 
» Nza Tka Byil, (1893) P.J.L.B, 13. See derecKas imprisonment for twenty years. 
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prisonmcnt*, to sentence the offender to transportation for a term not 
less than seven years, and not exceeding the term for which by this 
Code such offender is liable to imprisonment*. “ 

COMMENT 

Object.—Under the Penal Code as originally prepared, the power of passing 
sentence of transportation instead of impnsonmait was vested in the Government, and 
not in the Courts. " At the time when the Penal Code was prepared by the Indian 
Law Commissioners, it was a rule of the Court of Directors of the East India Com¬ 
pany that no native should be sentenced to transportation for a period less than for 
iife, It being the opinion at that time that a native of India, if once transported, 
should ne\'er be allowed to return to this country. The Indian Penal Code, as pre¬ 
pared by the Law Commissioners, did not provide transportation as a punishment for 
any period short of life, and it did not give power to the Government to commute, a 
sentence of impnsonment for seven years into transportation, except in cases where 
the pnsoner was not of Asiatic blood and of Asiatic birth. But, when the Penal Code 
came to be altered, a different rule was thought necessary. It was thought reasonable 
that natives of India as well as Europeans and others should be sentenced to trans¬ 
portation for periods less than for life, and that the reason for not allowing a native, 
who had once been transported, to return to India, no longer held good, and therefore, 
as the Penal Code as prepared by the Indian Law Commissioners did not provide 
transportation as a punishment for any less period than for life, it was thought ad¬ 
visable, when the O^e was altered, to enact ” this section as a general clause*. 

Though this section was introduced when the Bill was before the Council, yet 
no alteration appears to have been made m the language of the several sections which 
presenbed transportation as a punishment Thus, m the majority of instances, the 
words used are;—“ shall be punished with transportation for life or with imprison¬ 
ment which may extend, etc” While the Court has an option m determining the 
duration of the term of imprisonment it has no option in determining the duration of 
the term of transportation*. In no section of the Code which prescribes transporta¬ 
tion as a punishment, with the exception of this section and ss. 121A and 124A, is 
the language used such as to leave the Court any option regarding the duration of the 
tenn. 

Principle.—^This section only enacts a general rule to the effect that in the 
case of offences for which no transportation is specially mentioned as a punishment 
and which are punishable with imprisonment for a term of seven years or upwards, 
it is competent to the Judge to substitute a sentence of transportation as a substantive 
sentence for that of impnsonment*. The term of transportation under it cannot 
exceed the term of impnsonment provided by the section under which a conviction is 
had*. It cannot be less than seven years. 

Scope.—^This section “ applies exclusively to cases in which the offender may 
legally be sentenced by the Court trying him to imprisonment for seven years ” *. It 
necessarily gives powers to a Court which could sentence a pnsoner to se\-en years’ 
imprisonment to sentence him to seven years’ transportation in lieu of it: but it does 
not intend to give this power to a Court, which could not sentence to impnsonment for 
that period. The section, no doubt, goes out of the ordinary course adopted in other 
parts of the Code and, instead of defining the punishment, gives a certain power to the 
Court, which passes the sentence, to award a different kind of punishment from tliat 
specified in the Code*. 


I Per Pfacock, C J, m Boodhooa, (1S6S) 
9 W. R. (Cr.) 6, 10 Bcng L. R., Sup. Vd., 
869. 

* Saxada, (1875) I AIL 43. 45. F.B, 

* (18^) 5 Mad. 28. 


9 \V ^ Boodhooa.{\iQi). 

• Per Peacock, d J.. in ibid. p. la 
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1 . ‘ In every case in which an offender is punishable with imprisonment 
for a term of seven years or upwards The punishment awarded for one offence 
alonft must be imprisonment for sevMi years or upwards. It cannot be made up by 
adding two sentences together and then commuting the amalgamated period to trans-* 
portation’^. A general sentence of transportation for two or more offences, when only 
one of the punishments awarded is seven years' imprisonment, is illegal*. 

2. ‘ It shall be competent to the Court which sentences ’.—That is, it shall 
be competent to the Court, which has power to sentence the prisoner to imprisonment 
for a term of seven years or upwards, to saitence him to transportation instead of im¬ 
prisonment If the Court passing sentence has jurisdiction to sentence to imprison¬ 
ment for seven years, then it has also j'urisdiction, under this section, to pass a sentence 
of transportation for seven years*. 

3. ' Instead of awarding sentence of imprisonment ’.—^The proper proce¬ 
dure is to pass a sentence of impnsonment for the term fixed by law for the particular 
offence and then, under this section, direct that the pnsoner be transported for that 
period*. The Court may, in passing sentence for the offence, commute the imprison¬ 
ment to transportation; but it cannot commute the sentence after the sentence of im¬ 
prisonment has been passed®. 

4. ' Transportation for a term not less than seven years, and not exceeding 
,.. imprisonment ’.—A transportation awarded under this section cannot exceed the 
imprisonment for which the prisoner might have been sentenced, even though it would 
have been open to the Court to award a longer period of transportation under the 
section appropnate to the cnme Thus, where the law gives the alternative punish¬ 
ments of death, transportation for Iif^ and rigorous imprisonment extending to ten 
years, and the Court does not inflict the extreme penalty of transportation for life, 
it cannot award more than ten years' transportation®. When an offence is punish¬ 
able with transportation for life or imprisonment for a term of ten years, if a sen¬ 
tence of transportation for a term less than life is awarded, such term cannot exceed 
the term of imprisonment, namely, ten years. Where, therefore, the accused, on con¬ 
viction for an offence under s. 395 was sentenced to transportation for fifteen years, 
the High Court reduced the sentence to transportation for a term of ten years, that 
being the period of imprisonment provided for the offence^. No sentence of transpor¬ 
tation for a shorter period than seven years can be passed on any charge*. Where the 
accused was convicted on separate charges of giving false evidence in a judicial proceed¬ 
ing under s. 193 and of forgery under s 467, and sentenced to seven years' transporta¬ 
tion for the first offence, and a further period of transportation for three years for the 
second offence, the second conviction was quashed as illegal*. 

Where the accused was convicted of an attempt to commit rape and sentenced, 
under this section, to seven years’ transportation, the sentence was set aside on the 
ground that as rape was only punishable with ten years' imprisonment under s. 511 


* PrcOT Chund Ousowal, (1864) W. R. 
(Gap No.) (Cr.) 35 ; Mootkee Kora, (1865) 
2 W. R. (Cr.) 1; Tonooram Malte, (1865) 3 
W R. (Cr.) 44 , Salat Bakhsh, (1901) P. R- 
No. 27 of 1901 : Sunda. (1866) P. R. Na 63 
-of 1866 : Bahadur. (1886) P. R. No. 14 of 
1886 ; Mussammat Mathro, (1885) P. R. No. 
4 of 1886; Nga Meik. (1905). U. B R. (P. 
C) 11, 2 Cr. L. J. 473. 

* Shonaullah, (1866) 5 W. R. (Cr.) 44. 
> Boodhooa. (1868) 9 W R. (Cr.) 6, 8, 

11 ; Nuian. (1880) P. R No. 17 of 1880. 
Ruglioo. (1864) W.R (Gap.Na) (Cr.) 

* Ptcm Chund Ousowal, sup. 

* Ruthoa. (1864) W. R. (Gap No) (Cr.) 
20; Keila Singh. (1865 ) 3 W. R. (Cr.) 16; 


Mokanundo Bhundaty, (1866) 5 W. R. (Cr) 
16; Jospeh Maiam. (1868) 1 Beng. L. R. 
(A Cr J.) 5, 10 W. R. (Cr.) 10; Naiada. 
(1875) 1 All. 43, FB ; -4rarj. (1903) P. R. 
No 31 of 1903 ; Muhammad Sharif, (1915) 
P. R. No. 14 of 1915, 16 Cr. L. J. 554 ; Say~ 
yapureddi Chinnayya Dhota, (1920) 48 I. A. 
35. 23 Bom. L. R. 705. 

» Alla-Ud-Din, (1919) 20 Cr. L. J. 561. 

• Gout Chunder Roy, (1M7) 8 W. R. 
(Cr) 2 ; San Da, (1906) 4 L. B. R, 65, 6 Cr. 
L. J. 290. 

* Cour Chunder Ray,. ibid. See to the 
same effect San Da, sup, Trhere a sentence of 
three years’ transportation was passed under 
s. 440 of the Penal Code but was held to be 
lUeg^. 
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only five years’ imprisonment could be awarded for an attempt to commit such an 
offence. At the same time it was hdd that as rape was puni^able with transporta¬ 
tion for life—transportation for twenty years (s. 57)—the sentence of seven years’ 
transportation being less than one half of twenty years rvould have been legal if passed 
independently of this section^ 

Sentence under a special or local law.—The section does not apply to sentences 
under a special or local law and transRortatiffli cannot, therefore, be ordered in the 
case of offences punishable under such law* 

Transportation cannot be substituted for imprisonment in default of fine.— 
This section does not authorize the substitution of transportation for the imprison¬ 
ment to which a Court can sentence an offender in default of payment of fine^. 

PRACTICE. 


Procedure.—In commuting a sentence of imprisonment to one of transporta¬ 
tion, s. 35, Criminal Procedure Code, must be read together with the sections of the 
Penal Code, which prescribe the limits of punishment for different offences*. 

Lahore Rule.—Section 59 of the Indian Penal Code empowers Courts to award 
transportation instead of imprisonment m cases in which offenders are punishable with 
imprisonment for a term of seven years or upwards, and Sessions Judges and Magis¬ 
trates of districts, exercising enhanced powers, are informed that, in order to bring this 
section into operation, the punishment awarded for one offence alone must be seven 
years or upwards The term of seven years cannot be made up by adding two sentences 
together and then commuting the amalgamated period of imprisonment to one of trans¬ 
portation. The coacct mode of proofing is to sentence the offender to transporta¬ 
tion, mentioning at the same time that, under s. 59 of the Indian Penal Code, such 
transportation is awarded Instead of imprisonment, simple or rigorous, as the case 
may be*. 

Bengal Rule.—The correct mode of prcKieeding is to sentence the offender to 
transportation, mentioning at the same time that, under s 59 of the Indian Penal 
Code, such transportation is awarded instead of imprisonment, simple or rigorous, as 
the case may be*. 

The Central Provinces Circular.—^When term-transportation is allowed, Ses- 
rions Judges and Magistrates with ^lecial powers should pass term-sentences of trans¬ 
portation in cases in which such sentence may legally and suitably be passed. The 
■correct procedure is to sentence the offender to transportation under the section under 
which the offence is punishable read with s. 59 of the Indian Penal Code^. 

Burma Circular.—(J) Sentences of transportation are not carried out in prac¬ 
tice, and prisoners are not deported to the Andamans unless they volunteer to go as 
■colonists or in a clerical or menial capacity. Consequently Sessions Judges and Magis¬ 
trates exercising Special Powers should not exercise the option which they possess under 
section 59 of the Indian Penal Code except in very serious cases, such as offences under 
sections 121-130 of the Code, and a sentence of transportation should not ordinarily 
be passed unless it is essential under the Code, e g, in the case of life sentences. 

(2) Under section 59 of the Indian Penal Code, a sentence of imprisonment is 
not commuted to one of transportation. The correct procedure is to sentence the 
•offender to transportation under the section under which the offence is punishable 
read with section 59 of the Indian Penal Code’. 


* Joseph Mertam, (1868) 1 Beog. L. R. 
(A Ct. J.) 5, 10 W. R. (Cr.l la 

_* MuthuTamalirteam, (1901) 11 M. L. J. 
127, 1 Weir 3(1 

* Kunkussa. (1882) 5 Mad. 28; Nutart, 
(1880) P. R. No. 17 of 1880 ; Yusuf. (1882) 
2 A W. N. 116; Nga Tha Zan, (1902) 1 L. 
B. R. 292, overruling N{a Shue Lon. (1898) 


P. J, L. B 482. 

* Nga Po Snfc. (1898> P. J. L. B. 478. 
s L. H. C R. & O.. VoL II. p. 135. 

• C H. C. R. & O.. VoL I. <2i. I. r. 64. p. 
2^ S« itxsAaa, (1864) W. R. (Gap No.) 

»■ C P. Cr. C No. 23(4), p. 37. 

« B. C. hL, s. 697, p. 289. 


L. C 4- 
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Amount of fine.—A fine should be fixed with due regard to the circumstances 
of the case m which it is imposed and the condition in life of the offender, and not 
with the object of extending to the utmost possible limits the term of imprisonment 
to be awarded by the Magistrate trying a case*. 

Lahore Rule.—Care should always be taken to see that the fine is not excessive 
with reference to the means of the offender. Indiscriminate imposition of fines 
without due regard to the capacity of the convict to pay it only results in waste of time 
of the Courts and the police in attonpting to reahse it, and harassment to the convict 
and his dependants® 

Burma Grcular.—Sentences of fine should never be passed without due regard 
to the means of the person fined to pay the fine. Excessive fines are prohibited by 
Jaw and should be carefully avoided®. 

The Central Provinces Circular.—Fines should be regulated so as to accord 
with the circumstances of the offender and should not under any circumstances be 
•excessive (s. 63 of the Penal Code) Fines are sometimes impost which are mani¬ 
festly impossible of realization, while there is reason to fear that many fines which 
are imposed in petty cases, though realized, are paid only with difficulty. It 
would appear that in dealing with petty cases some Magistrates fall into a way of 
fixing the fines at particular amounts as a matter of course, without much thought as 
to how they will be felt by the particular individual on whom they are imposed. It 
is a first pnnciple m inflicting this mode of punishment that it is necessary to have 
as much regard to the pecuniary circumstances of the offender as to the character and 
magnitude of the offence. Fines should never in any case be imposed which are not 
likely to be realized at all, and they should never be imposed in petty cases with such 
severity as not to be easily realizable* 

64 . In every case of an offence’ punishable with imprisonment 
risSr^ for non* fine*, in which the offender is sentenced to 

paymSry fin?"* ^ fine, whether with or without imprisonment, 

and in every case of an offence punishable with imprisonment 
or fine, or with fine only, in which the offender is sentenced to a fine, 
it shall be competent’ to the Court which sentences such offender 
to direct by the sentence that, in default of payment of the fine, the 
offender shall suffer imprisonment for a certain term, which impri¬ 
sonment shall be in excess of any other imprisonment to which he 
may have been sentenced or to which he may be liable under a com¬ 
mutation of a sentence. 

COMMENT. 

Under this section the term of imprisonment in default must not exceed one- 
fourth of the maximum term of imprisonment fixed for the offence, if the offence is 
punishable with imprisonment as well as fine. This rule applies whether imprisonment is 
actually awarded or not. It applies to cases where imprisonment or fine, but not 
both, can be awarded, no less than to cases in which both imprisonment and fine can 
be imposed. In cases punishable with imprisonment as well as fine, the Court may 
award, in default of payment of the fine, imprisonment up to the limit of its ordinary 
powers. For example, in a case of ample theft under s. 379, if fine only is imposed, 
a Magistrate of the First Class may award. In default of payment, imprisonment for 
nine months, a Magistrate of the Second Class, imprisonment for six months, and a 
Magistrate of the Tliird Qass, impriswiment for one month. 

Jhone Dutt V. Chairman oj the Munidpal » L. H. C. R. & O, VoL III, a 19-B 

Contmis of Ike Subuibs of Calcutta, (1876) ® B. C. M, s. 712, p 293. 

25 W. R. (Cr). 6. * C P. Cr. C No. 25. p. 40. 

* Subkan. (18781 P. R. No. 18 of 1878. 
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Where a Court passes a sentence of imprisonment and fine, the period of im¬ 
prisonment awarded in default of payment of the fine cannot exceed one-fourth of 
the period which the Court has power to impose substantively Thus, in a case of 
simple theft a Magistrate of the First Class cannot award more than six months, a 
Magistrate of the Second Class, more than one month and a half, and a Magistrate 
of the Third Class, more than one week. 

The wording of this section is not happy, but the Legislature intended by it to 
provide for the award of imprisomnent m d^ault of payment of fine in all cases in 
which fine can be impiosed* 

Offences punishable with death or transportation are excluded from the opera¬ 
tion of this section 

1. * Offence'.—This word here means anything punishable under the Code 
or any special or local law* 

2. ' Imprisonment as well as fine.’—^The words ‘ as well as’ do not mean 
here and, as will be seen from the concluding words of the first clause, viz., ‘ whether 
with or without imprisonment' The words ‘imprisonment as well as fine' include 
(o) offences punishable with imprisonment or fine in the alternative, and (6) offences 
punishable with imprisonment or fine, or both, cumulatively*. 

3. ' It shall be competent'.—It is not imperative to award a term of impri¬ 
sonment in default of payment of the fine*. It is merely permissive. 

Amendment.—The first two clauses of this section were substituted for the 
words “ in every case in which an offender is sentenced to fine” by Act VIII of 1882, 
8. 2 : and the words ” with imprisonment or fine, or” m the second clause were in¬ 
serted by Act X of 1886, s. 21 (2). 

Sututory application.—^The first two clauses do not apply in the case of hilf 
tubes to which the Kachin Hill Tubes Regulation (I of 1895) is applied In the 
case of hill tribes to which the Chin Hills Regulation (V of 1896) is applied, the 
words “ in every case in which the offender is sentenced to a fine " are substituted for 
these two clauses. 

See Frontier Crimes Regulation (III of 1901), s. 13 (2), for the application 
of ss. 64-67 of the Code to sentences under s 12 of that Regulation. Sections 64-70 
apply to all fines imposed under the Garo Hills Regulation (I of 1882), s. 5. 


PRACTICE 


Award of imprisonment in default of payment of fine.—Where under a 
special or local Act passed pnor to the enactment of Act I of 1868, a liability to fine 
or imprisonment, is imposed, and a fine is imposed, imprisonment cannot be awarded 
in default of payment of fine* Section 22 of the Cattle Trespass Act (I of 1871) 
does not empower a Magistrate to pass a sentence of imprisonment in default of pay¬ 
ment of compensation*. 

Imprisonment to be in proportion to the fine.—The sentence in default 
of payment of fine should bear a reasonable proportion to the amount of the fine, 
regard being had to the circumstances of the convicted person’. 

Sentence of imprisonment m default of fine not to run concurrently with 
other sentence of imprisonment.—^The Court should not ordinarily order a sentence 


’ Per Benson, J, m Yakoob Saftib, 
(1898) 22 Mad. 238, 24a 

* Section 40 as amended by Act VIII ol 
1882, (1866) 3 M. H. C. Appx. 9; 5 M H.C 
Appx. 21 ; 5 M H. C. Appx 23,6 M. H. C. 
Appx. 40 and (1872) 7 M. H. C Appx. 12 
are thus o\erruled. See Rappel, (1895) 18 
Mad. 490. 

* Yakoob Sahb, (1893) 22 Mad. 238, 


24(); Timwaloi. (1894) 1 Weir 31. 

♦ Beni Pejihad, (1878) P. R. Na 30 of 
1878; Anon,. (1870) 1 Weir 31. 

» M. H. a R. P., s. 154; see (1871) 5 
M. H C Appx. 40. . 

• Ramdulaty v. Manokar, (1929) 26 N. 
L. R. 158, 31 Cr. L. J. 278. 

» Sga Cko and Mt Mon, (1885) a J. 
L. B. 353. 
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of imprisonment in default of fine to ran amcurrently with any other sentence of im¬ 
prisonment whatever the order in which the ^tences may have been passed^ 

65* The term for which the Court directs the offender to be 
Limit to impn- imprisoned in default of payment of a fine shall not 
payment of fine e.xceed one-fourth of the term of imprisonment which 
and^^^ne maximum fixed for the offence^, if the offence 

awardabie be punishable with imprisonment as well as fine®. 

COMMENT. 

The authors of the Code observe: “ The next question which it became our 
duty to consider was this : when a fine has been imposed, what measures shall be 
adopted m default of payment ? And here two modes of proceeding, with both of 
which we were familiar, naturally occurred to us The offender may be imprisoned 
till the fine is paid, or he may be imprisoned for a certain term, such imprisonment 
being considered as standing m place of the fine In the former case, the imprison¬ 
ment is used m order to compel him to part with his money ; in the latter case, the 
imprisonment is a punishment substituted for another punishment. Both modes of 
pioceeding appear to us to be open to strong objections To keep an offender in 
imprisonment till his fine is paid is, if the fine be beyond his means, to keep him in 
imprisonment all his life; and it is impossible for the best judge to be certain that 
he may not sometimes impose a fine which shall be beyond the means of an offender. 
Nothing could make such a system tolerable except the constant interference of some 
authority empowered to remit sentences, and such constant interference we should 
consider as in itself an evil. On the other hand, to sentence an offender to fine and 
to a certain fixed term of imprisonment m default of payment, and then to leave it 
to himself to determine whether he will part with his money or lie in gaol, appears to 
us to be a very objectionable course The high authority of Mr. Livingston is here 
against us He allows the criminal, if sentenced to a fine exce^mg one-fourth of 
his property, to compel the judge to commute the excess for imprisonment at the rate 
of one day of imprisonment for every two dollars of fine, and he adds, that such im¬ 
prisonment must in no case exceed ninety days We regret that we cannot agree 
with him , the object of the penal law is to deter from offences, and this can only be 
done by means of inflictions disagreeable to offenders. The law ought not to inflict 
punishments unnecessarily severe; but it ought not, on the other hand, to call the 
offender into council with his judges, and to allow him an option between two punish¬ 
ments. In general, the circumstance that he prefers one punishment raises a strong 
presumption that he ought to suffer the other. 77ie circumstance that the fove of 
money is a stronger passion in his mind than the love of personal liberty is, as far 
as it goes, a reason for our availing ourselves rather of his love of money than of his 
love of personal liberty for the purpose of restraining him from crime. To look out 
systematically for the most sensitive jjart of a man's mind, in order that we may not 
direct our penal sanctions towards that part of his mind, seems an injudicious policy, 

“ We are far from thinking that the course which we propose is unexception¬ 
able , but it appears to us to be less open to exception than any other which has 
occurred to us. We propose that, at the time of imjxising a fine, the Court shall 
also fix a certain term of imprisonment which the offender shall undergo in default of 
payment. In fixing this term, the Court will in no case be suffered to exceed a cer¬ 
tain maximum, which will vary according to the nature of the offence. If the offence 
be one which is punishable with imprisonment as well as fine, the term of impnson- 
ment m default of payment will not exceed one-fourth of the longest term of impri¬ 
sonment fixed by the Code for the offwice. If the offence be one which by the Oxie 
is punishable only with fine, the term of imprisonment for default of payment will in 
no case exceed seven days, 

* Ebrakim, (1930) 32 Cr. L. J. 637, 638, [1931) Cr. C. 153. 
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"But we do not mean that this imprisonment shall be taken in full satisfac¬ 
tion of the fine. We cannot consent to permit tte offender to choose whether he will 
suffer in lus person or in his property To adopt such a course would be to grant 
-exemption from the punishment of fine to those very persons on whom it is peculiarly 
•desirable that the punishment of fine should be inflicted, to those very persons who 
dislike that punishment most, and whom the apprehension of that punishment would 
be most likely to restrain We therefore propose that the imprisonment which an 
■offender has undergone shall not release him from the pecuniary obligation under 
which he lies. His person will, indeed, cease to be answerable for the fine; but his 
property will for a time continue to be so What we recommend is, that at any time 
dunng a certain limited period the fine may be levied on his effects by distress. If 
the fine is paid or levied while he is imprisoned for default of payment, his imprison¬ 
ment will immediately terminate, and if a portion of the fine be paid during the im- 
pnsonment, a pioportional abatement of the imprisonment will take place. 

" It may perhaps appear to some persons harsh to imprison a man for non- 
paj-ment of a fine, and, after he has endured his imprisonment, to take his property 
hy distress in order to realize the fine. But this harshness is rather apparent than ' 
real; if the offender, having the means of paymg the fine, chooses rather to he in 
prison than to part with his money, his case is the very case in which it is most desir¬ 
able that the fine should be levied, and he is the very convict who has least claim to 
indulgence The confinement which he has undergone may be regarded as no more 
than a reasonable punishment for his obstinate resistance to the due execution of his 
sentence If the offender has not the means of paying the fine while he continues 
liable to it, he will be quit for his impnsonment. There remains another case; that 
•of an offender who, being really unable to pay his fine, lies in prison for a term, and 
within six years after his sentence acquires property. This case is the only case in 
which it can, with any plausibility, be maintained that the law, as we have framed 
it, would operate harshly. Even m this case, it is evident that our law will operate 
far less harshly than a law which should provide that an offender sentenced to a fine 
should be imprisoned till the fine should be paid. Under both laws imprisonment is 
inflicted, under ^th a fine is exacted. But the one law liberates the offender on 
payment of the fine, and also fixes a limit beyond which he cannot be detained in 
gaol, whether the fine be paid or no The other law keeps him in confinement till 
the money is actually paid. It is, therefore at least as severe as ours on his pro¬ 
perty, and is immeasurably more severe on his person"’. 

Scope._’This section does nert indude punishment inflicted under s. 75 of the 

Code*. Similarly it docs not affect several sections of certain local Acts*. 

1. 'The term.. .shall not exceed one-fourth of the term of imprisonment 
.. .fixed for the offence —^^Vhere the accused was convicted under s. 510 of the Penal 
Code and sentenced to pay a fine of two annas or in default to suffer impnsonment 
for a day, it was held that the maximum sentence of imprisonment legally awardable 
was SIX hours*. Accused having been found guilty of an offence under s. 3, cl. 10, 

•of the Towns Nuisance Act (Madras Act III oI 1^) punishable with a "fine^not 
■exceeding Rs. 50” or " imprisonment of cither descnption not exceeding eight days", 
was sentenced to pay a fine of Rs. 8 or in default to undergo simple imprisonment for 
a week. It was held that the maximum imprisonment that could be awarded in 
default of payment of fine was two days*. 

In the case of an assault (s. 352, infra) a sentence inflicting a fine of fifty 
fopees. and awardmg imprisonment for one month in default of pajTnent of the fine 
IS illegal*. 


' Note A, pp 98, 99, 100. These views 
w«e generally approved of by the Law Com- 
■missioners in their 2nd Rep. ss. 489-494. 

* Klaua. O S. C 175 

* See Burma Act IV of 1907, s. 43 D.; 


Burma V’acdnalion .\ct (Bunna Act I of 
1909). s. 15. • 

• TirumaJat, (1894) 1 War 31. 

» Vakoob Sahib, (1898 ) 22 Mad. 238. 

• Jfhajt SuisM, (1871) 16 W. R. (Cr.) 42. 
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The word ‘ offence’, denotes here anything punishable under the Code or under 
any special or local law (s. 40). 

2. ’ Punishable with imprisonment as well as fine’.—These words include 
cases where fine and imprisonment can be awarded and also those where the punish¬ 
ment may be either fine or imprisonmait but not both. The only cases that it does not 
apply to are those dealt with in s. 67 where fine only can be awarded*. 

PRACTICE. 


Procedure.—In any case decided by a Magistrate where imprisonment has- 
been awarded as part ol the substantive sentence, the period of imprisonment awarded 
in default of payment of the fine shall not exceed one-fourth of the period of impri¬ 
sonment which such Magistrate is competent to inflict as punishment for the offence 
otherwise than as imprisonment m default of payment of the fine*. Section 33 of 
the Criminal Procedure Code does not authon 2 e a Magistrate to pass a sentence in. 
default of payment of fine in excess of the term prescribed by this section*. 

Patna Circular.—(1) The Nazir will call upon the prisoner to pay the amount 
of fine. If the fine be paid in full the person fined should be released unless he be also 
sentenced to substantive imprisonment. The Nazir will then report the fact to the- 
Court on the foil received by him from the Bench Clerk. If the sentence be one of 
fine only without any imprisonment m default of payment' and the fine be paid in 
part the prisoner will be released and the Nazir will report the fact on the foil to the 
Court which passed the sentence in order that a warrant may be issued for the realiza¬ 
tion of the balance. If the sentence be one of fine only and the fine be not paid at 
all, tlie Nazir shall apply for a warrant for the realization of the whole amount and. 
other necessary orders. No person, not also under sentence of imprisonment, alter¬ 
native or otherwise, shall be detained on account of inability to pay the fine Where 
the sentence is one of fine, with or without a term of substantive impnsonment, but 
with an alternative sentence of imprisonment m default of the payment of the fine, 
if the fine be not wholly satisfied at once; the Nazir shall report to the Court which, 
imposed the sentence for its orders as to the term of imprisonment proportional to 
the amount still unpaid which, under s 69 of the Indian Penal Code, the convicted 
person has yet to undergo. In such cases the fact of the payment of fine, in whole 
or in part, should be noted on the warrant of imprisonment by the Magistrate who- 
issues it*. 


Burma Circular.—The attention of all Courts is called to ss. 64 to 67 inclu¬ 
sive of the Indian Penal Code and also to s. 33 of the Code of Criminal Procedure,, 
relating to sentences of imprisonment in default of payment of fine. 

(2) Under s 65, Indian Penal Code, the term of imprisonment in default 
must not exceed one-fourth of the maximum term of imprisonment fixed for the- 
offence, if the offence is punishable with imprisonment as well as fine. 

This rule applies whether imprisonment is actually awarded or not It applies- 
to cases where imprisonment or fine, but not both, can be awarded, no less than to- 
cases m which both imprisonment and fine can be imposed 

(3) Subject to the rule in sub-paragraph (2), in cases punishable with im¬ 
prisonment as well as fine where a sentwee of fine only is passed, the Magistrate may 
award, in default of payment of fin^ impnsonment up to the limit of his ordinary 
powers, eg., in a case of simple theft under s. 379, Indian Penal Code, if fine only is 
imposed a Magistrate of the first class may award, in default of payment, imprison¬ 
ment for nine months, a Magistrate of the second class imprisonment for six months 
and a Magistrate of the third class imprisonment for one month. 


* Yakoob Sahtb, (1898) 22 Mad 238, 
241; Nga Af^tang Cji, (1898) P. J. L. B 
494. See also Comment on s. 64, sup. 

* Criminal Procedure Code. s. 33 (6). 

^ VenkaUsagadu, (1887) 10 Mad. 165^ 


F.B. overruling Afukamnad Saib, (1877) 1 
Alad. 277. See Phoohnan Tevaiy v. SatTom' 
Olka, (1866) 6 W. It (Cr.) SI; Darba.. 
(1877) 1 AIL 461. pji. 

♦ Pat. H. C. Cr. C., para. 8, p. 144. 
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(4) Where a Magistrate sentences to impnsonment and fine, the period of 
imprisonment awarded in default of payment of the fine cannot exceed one-fourth of 
the period wWch the Magistrate has power to impose substantively Thus m the case 
in sub-paragraph (3) a Magistrate of the first class cannot award more than six 
months, a Magistrate of the second dass more than one month and a half, and a 
Magistrate of the third class more than one week 

(5) If the offence be punishable with fine only, the imprisonment which the 
Court imposes in default of payment of fine— 

(a) must be simple: and 

ib) the term for which the Court direrts the offender to be imprisoned in 
default of payment of fine must not exceed two months when the amount of the fine 
does not exceed Rs. 50, four months when the amount does not exceed Rs 100, and 
SIX months in any other case. 

In this case a Magistrate of the third dass cannot award imprisonment for 
more than one month in default of payment of a fine*. 

<S6, The imprisonmetit which the Court imposes in default of 
_ Desenpuon of payment of a fine may be of any description to which 
offender might have been sentenced for the 
fine. offence*. 

COMMENT. 

Impnsonment awarded in default of payment of a fine may be of any kind 
which may be Imposed for the offence 

If the offence is punishable with rigorous impnsonment then the additional 
impnsonment, in default of payment of fine, must be rigorous*. 

I. * Offence’.—This word denotes here anything punishable under the Penal 
Code, or under any special or local law (s. 40). 

67 . If tlie offence* be punishable with fine only, the im- 
impnsonment for prisonment which the Court imposes in default of 
payment of the fine shall be simple, and the term 
punishable with for which the Court directs the offender to be im- 

fine only. prisoned, in default of payment of fine, shall not 

exceed the following scale, that is to say, for any term not exceeding 
two months when the amount of the fine shall not exceed fifty rupees, 
and for any term not exceeding four months when the amount shall 
not exceed one hundred rupees, and for any term not exceeding six 
months in any other case. . 

COMMENT. 


Object.—^This section provides for the maximum term of impnsonment which 
<xiuld be awarded m default of payment of a fine where fine is Uie only pumshment 
for the offence committed. It has no application to offences punishable either with 
imprisonment or with fine. Such sentences are governed by s 65*. 

Its principle is not affected by Ch, XXII ol the Criminal Procedure Code. 
■Section 262 of the Criminal Procedure Code, limiting the period of imprisonment in 
summary trials, has no application when the Magistrate acts under this section. In 
summary tnals imprisonment esceeding three months cannot be inflicted but if impn¬ 
sonment is an alternative punishment it can exceed three months*. 


* B C M. s. 713, p 293. 

Srimoii/o Kotat, (1867) 7 W. R. (Ci.) 

* Yakoob Sahib, (1893 ) 22 MaA 238. See 


funder Penhod Sm|A.(1668)10 \V. R. (Cr). 
* Ashlar Ali. (1883 ) 6 AIL 61. 
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1. * Offence’.—This word denotes here anything punishable under the Penal 
Code, or under any special oi local law (s. 40). 

Ainendinenc.—The words “the imprisonment which the Court imposes in 
default of payment of the fine shall be simple and ” were inserted by Act VIII of 
1882, s. 3*. In the case of hill-tribes to which the Kachin Hill Tribes Regulation 
(1 of 1895) is applied the scale of pumshment is different; see Regulation I of 1893, 
ss 1 (3) and 3 See also Chin Hills Regulation (V of 1896), s. 3. 

Statutory application.—Sections 67, 68 and 69 apply to the Madras Harbour 
Trust Act® 


PRACTICE. 

Procedure.—he Court of any Magistrate may award such term of imprison¬ 
ment in default of payment of fine as is authorized by law in case of such default : 
provided that the term is not m excess of the Magistrate’s powers under the Criminal 
Procedure Code (,s*33(l)(a)). U should be noted, however, that s. 33 of the Code 
of Criminal Procedure does not authorize a Magistrate to pass a sentence in default 
of payment of fine in excess of the term prescribed by s. 65 of the Penal Code*. 

‘ 68. The imprisonment which is imposed in default of •pay*' 

iraprisonmeni to nient of a fine shall terminate whenever that fine is 
ment of fine either paid or levied by process of Jaw. 


PRACTICE. 

Procedure.—Whenever an offender has been sentenced to pay a fine, the Court 
passing the sentence may take action for the recovery of the fine in either or both of 
the following ways, that is to say. it may (a) issue a warrant for the levy of the 
amount by attachment and sale of any movable property belonging to the offender; 
(b) issue a warrant to the Collector of the district authorizing him to realize the 
amount by execution according to civil process against the movable or immovable 
property, or both, of the defaulter : Provided that, if the sentence directs that m default 
of payment of the fine the offender shall be imprisoned, and if such offender haa 
undergone the whole of such imprisonment in default, no Court shall issue such warrant 
unless for special reasons to be recorded m writing it considers it necessary to do 
A warrant issued under sub-s. (I). cl lo), by any Court may be executed within the 
local limits of the jurisdiction of such Court, and it shall authorize the attachment and 
sale of any such property without such limits, when endorsed by the District Magistrate 
or Chief Presidency Magistrate within the local limits of whose jurisdiction such pro¬ 
perty is found*. When an offender has been sentenred to fine only and to imprisonment 
in default of payment of the fine, and the fine is not paid forthwith, the Court may 
ta) order that the fine shall be payable either in full on or before a date not more thait 
thirty days from the date of the order, or in two or three instalments, of which the first 
shall be payable on or before a date not more than thirty days from the date of the 
order and the other or others at an interval or at intervals, as the case may be, of not 
more than thirty days, and (b) suspend the execution of the sentence of imprisonment 
and release the offender, on the execution by the offender of a bond, with or without sure¬ 
ties, as the Court thinks fit, conditioned for his appearance before the Court on the date 
or dates on or before which payment ol the fine or the instalments therwf, as the case 
may be, is to be made ; and if the amount of the fine or of any instalment, as the case- 
may be, is not realised on or before the latest date on which it is payable under the 
order, the Court may direct the sentence of imprisonment to be carried into execuliort 
at once. The above provisions shall apply also in any case in which an order for the 


1 Sanlu l/in Lakhoppo Kort, (1868) 
5 B. H. C (Cr. C ) 45. 

* Mad. Act II of 1886, s. 85. 


Fb; Daiba. (1877) 1 All .461, r.B.' 

* Vxdt Cnminal Procedure Codw s. 386. 
» 387. 
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payment of money has been made on non-recovery of which imprisonment may be 
awarded and the money is not paid forthwith; and, if the person against whom the 
order has been made, on being required to alter into a bond such as is referred to in 
that sub-section, fails to do so, the Court may at once pass sentence of imprisonments 
Every- warrant for the execution of any sentence may be issued either by the Judge 
or Map'strate who passed the sentence, or by his successor in office*. 

The successor in office of a Judge or Magistrate may levy a fine imposed by 
his predecessor. But the Court which levies the fine must be the same as the Court 
which imposed it' 

69 ‘ If, before the expiration of the term of imprisonment fixed 
TerminaUon of m default of payment, such a proportion of the fine 
wnpnsonment on be paid or levied that the term of imprisonment 
portionai part of suffered in default of payment is not less than pro- 
portionai to the part of the fine still unpaid, the im¬ 
prisonment shall terminate. 


ILLOSTIWTION. 

A is sentenced to a fine of one hundred rupees and to four months' imprison¬ 
ment in default of payment. Here, if seventy-five rupees of the fine be paid or levied 
before the expiration of one month of the imprisonment, A will be discharged as soon 
as the first month has expired If seventy-five rupees be paid or levied at the time 
of the expiration of the first month, or at any later time while A continues in impri¬ 
sonment, A will be immediately discharged If fifty rupees of the fine be paid or 
lewed before the expiration of two months of the imprisonment, A will be discharged 
as soon as the two months are completed. If fifty rupees be paid or levied at the 
time of the expiration of those two months, or at any later time while A continues in 
imprisonment, A will be immediately discharged 

comment. 

If the fine imposed on an accused is paid or levied while he is imprisoned for 
default of payment, his imprisonment will immediately terminate, and if a proportion, 
of the fine be paid dunng the imprisonment, a proportional abatement of the impri-* 
sonment will take place*. 

PRACTICE. 

Court has no power to refund fine.—^Where a prisoner paid a portion of his 
fine, but that fact not having been communicated to the jailor, he underwent the full 
term of imprisonment, it was held that, under those circumstances, the Court had no 
pofter to order the fine to be refunded\ The accused must apply in such a case to 
the Government. 

Calcutta Rule.—Magistrates and sub-diviaonal officers should be very careful, 
in all cases in which a person is sentenced to imprisorunoit in default of fine, to see 
that if the fine or a proportional part of it be paid or levied, immediate mformation be 
given to the officer m charge of the jail so that the prisoner may not be kept in illegal 
confinement*. 

When a fine is imposed in addition to transportation, and the whole or part of 
the fine is levied, it is the duty of the sentendng Judge to inform the authonUes at 
Port Blair of the fact'- 


‘ Viefe Cnminal Procedure Code, s. 388. 

» Ibid. s. 389. 

* Chunder Tn^mar MtUer V. 
soodurt Dry. (1868) 9 W. R. (Cr.I 50, FR 
See s 5S9 of the Code of Cnmmal Proceduft 


Note A p. 100 

Nolfcfl Afaia. (1867) 4 B. IL C. (Cr. C) 


Snt£(J Cot t. Utter. Na 1060 T_ 1864 
5 M. II. C. Appx. 44 
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70. The fine, or any part thereof which remains unpaid, may 
, be levied at any time within six years^ after the 
-nithin SIX years, or passing of the Sentence, and if, under the sentence, 
during imprison- the offender be liable to imprisonment for a longer 
■ period than six years, then at any time previous to 

the expiration of that period ; and the death of the offender does 
Death not to discharge from the liability any property which 
discharge property would, after his death, be legally liable for his 
irom hability. 

COMMENT 

Imprisonment m default of payment of fine does not liberate the offender 
from his liability to pay the full amount of fine imposed on him. Such imprison¬ 
ment is not a discharge or satisfaction of the fine, but is imposed as a punishment 
for non-payment* or contempt or resistance to the due execution of the sentence. The 
authors of the Code observe . “ We do not mean that this imprisonment shall be taken 
in full satisfaction of the fine We cannot consent to permit the offender to choose 
whether he will suffer in his person or in hn property To adopt such a course 
would be to grant exemption from the punishment of fine to those very persons on 
whom it is peculiarly desirable that the punishment of fine should be inflicted, to 
those very persons who dislike that punishment most, and whom the apprehension 
•of that punishment would be most likely to restrain We therefore propose that the 
imprisonment which an offender has undergone shall not release him from the pecu¬ 
niary obligation under which he lies His person will, indeed, cease to be answerable 
for the fine: but his property will for a time continue to be so. What we recom¬ 
mend is, that at any time during a certain limited period the fine may be levied on 
his effects by distress. If the fine is paid or levied while he is imprisoned for default 
of payment, his imprisonment will immediately terminate, and if a portion of the fine 
be paid during the imprisonment, a proportional abatement of the impnsonment will 
take place. 

“ It may perhaps appear to some persons harsh to imprison a man for non¬ 
payment of a fine, and, after he has endured his impnsonment, to'take his property 
ijy distress in order to realize the fine. But this harshness Is rather apparent than 
Tcal ; if the offender, having the means of paying the fine, chooses rather to lie in 
prison than to part with his money, his case is the very case in which it is most desir¬ 
able that the fine should be levied, and he is the very convict who has least claim to 
Indulgence. The confinement whi<di he has undergone may be regarded as no more 
than a reasonable punishment for his obstinate resistance to the due execution of his 
sentence. If the offender has not the means of paying the fine while he continues 
liable to It, he will be quit for his imprisonment. There remains another case; that 
of an offender who, being really unable to pay his fine, lies in prison for a term, and 
within six years after his sentence acquire property. This case is the only case in 
wliich it can, with any plausibihty, be maintained that the law, as we have framed it, 
would operate harshly. Even in this case, it is evident that our law will operate far 
less harslily than a law which should provide that an offender sentenced to a fine 
should be imprisoned till the fine should be paid. Under both laws imprisonment is 
inflicted, under both a fine is exacted. But the one law liberates the offender on 
payment of the fine, and also fixes a limit beyond which he cannot be de¬ 
tained in gaol, whether the fine be paid or no The other law keeps him in con¬ 
finement till the money is actually paid. It is, therefore, at least as severe as ours 
on his property, and is immeasurably more sewre on his person.. .The offender who 
has been sentenced to fine must be considered as a debtor, and. as a debtor, not entitled 
to any peculiar lenity. It will be difficult to show on iihat principles a creditor 
I Sagwa, (1901) 23 AU. 497. 
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ought to be allowed to employ, for the puipose of recovering a debt from a person 
who is perhaps only unfortunate, a more stringent mode of procedure than that which 
the State employs for the purpose of lealizmg a fine from the property of a CTiminal. 
If a temporary imprisoiunent for debt ought not to cancel the claim of the private 
CTeditor, neither ought a temporary imprisonmait in default of payment of a fine to 
cancel the claims of public justice 

1. ‘Within six jears’.—^The bar of six years may save the property of the 
accused but not his personal arrest The liability for any sentence of imprisonment 
awarded in default of payment of fine continues after the expiration of six years*. 

. 2. * Death of the offender does not discharge from the liability any property 
which.. would be liable for his debts’.—Under the amended s. 386, Criminal Proce¬ 
dure Code, movable as well as inuno\'ablc property of the offender can be sold for rea¬ 
lizing the fine*. 

Fine once irrecoverable may be recovered if the offender obtains property 
subsequently.—The mere fact that a Magistrate having written off a fine as irrecover¬ 
able, IS no bar to his taking action to levy the fine within the time allowed by law, if it 
subsequently appears tliat the person from whom it was due has acquired the means of 
paying it*. 

PRACTICE. 

Procedure.—An offender, who has undergone the full term of imprisonment 
to which he was sentenced in default of the payment of a fine, is still liable to have 
the amount levied by distress and sale of his property if the Court for special reasons, 
to be recorded in writing considers it necessary to do so The Court must act in accord¬ 
ance with the provisions of s. 386 of the Code of Criminal Procedure. 

Bombay Circular.—The attention of Se^ions Judges and Magistrates is called 
to s. 70 of the Indian Penal Code, and ss. 386, 387 and 388 of the Code of Criminal 
Procedure, and to the fact that the proviso to s. 368(1) directs that after the whole 
of the imprisonment awarded in default of payment of fine has been undergone, no 
further steps should be taken for the recovery of the fine unless the Court for special 
reasons to be recorded considers it necessary to do so. In cases where further steps are 
required, if at any time subsequent to tlie return of the original warrant and wiUiin 
ajieriod of six years from the passmg of tlie sentence, the fine or any part of it remains 
unpaid, and the Court, from infonnation gamed, has reason to thirik Uiat there is any 
movable property belonging to the offender, it should issue a fresh warrant for the 
attachment and sale of that property within a specified period, returnable within a 
certain time*. When any Court recovers a fine, or any portion thereof, inflicted upoa 
a prisoner who is already in jail, or who is liable to be further detained in jail in default 
of payment of that fine, such Court shall be held responsible for the immediate com¬ 
munication to the Jailor of the amount of the fine so recovered*. 

Calcutta Rule.—A warrant issued under s. 386, Criminal Procedure Code, 
for the levy of a fine should ordinarily be directed to a police-officer (see Form 
No. XXXVn, Schedule V, (Jriminal Procedure Code); and the authonty issuing it 
should set a time for the sale and for the return of the warrant. If no one claims the 
property distrained, the Police have the power of selling it within the time specified in 
the warrant, without any previous reference to the Magistrate; if a claimant comes 
forward, then the ownership of the property distrained must be determined by the 
Magistrate, and not by the Police. If at any time subsequent to the return of the 


* Note A, pp 99. 100. 

^ Canu Sakbaram. (1884) Unrep. Cr. C 

Ldlu Katuar. (1868) SB H. C (Cr. 
C). 63 and Stta Nath Milta, (1892 ) 20 CaL 
4<8. arc no longer of any authonty. 


« Lal:f‘u!-Hasan V. Mumtaz AJi Khan 
(1906) 26 A W. N. 275, 3 A L. J. 818, 4 
Cr. L. J. 404. 


* a H. Cr. C (1931). Ch. IX. 8. 144. 
pu 
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warrant, and within the period of six years from the passing of the sentence, the fine, 
or any part thereof, remains unpaid (s. 70 of the Penal Code), and the Magistrate 
has, from information gained in any way, reason to think that any movable property 
belonging to the offender is within his jurisdiction, he should issue a fresh warrant 
for the attachment and sale of such property. Such warrant should be made return¬ 
able within a time to be definitely fixed tha-em^. 

When a Court of Session realizes a fine imposed by it on an accused person, it 
shall prepare the usual warrant for the realization of the fine, and shall forward it to 
the Magistrate of the distnct ccKittmed with an endorsement thereon to the effect 
that the fine has been realized® 

Patna Circular.—In any case when^ under any special or local law, imprison¬ 
ment in lieu of fine is to be taken as a full satisfaction of the penalty, if the convicted 
person is sentenced to undergo the imprisonment, the clerk in charge of the Fine 
Register shall at once obtain a certificate from the Court imposing the sentence that 
the fine is not to be realized, and the amount of the fine shall, if entered, be struck out 
of the Register of cnminal fines. Nothing here laid down shall interfere with any 
special directions of law for the attempted reahzation of fine by distress or otherwise 
before carrying out any sentence of imprisonment upon the offender^. 

Lahore Circular.—Fines should never be excessive with reference to the means 
of the offender, and the amount imposed should always be distinctly explained to the 
person sentenced. 

2. Although section 70 of the Indian Penal Code gives the power-to levy a 
fine at any time within six years or during the term of imprisonment'of the offender, 
if this be more than six years, neither that section noV section 386 of the Code of 
Criminal Procedure requires that the power should be exercised in> every-case. The 
law is permissive and not imperative When efforts have been'tnade to realize a fine 
by distress and sale, and when the offender has undergone the imprisonment awarded 
in default of payment of fine, the Court should exercise its discretion, according to the 
circumstances of each particular case, as to whether, after the release of the prisoner, 
any further steps should be taken towards the realization of the fine within the period 
allowed by law If there is reason to believe that the offender is able to pay and will 
not, preferring to undergo imprisonment, the law should be strictly enforced ; but if it 
appears that the fine was not paid for want of means or that its full realization would 
be ruinous to the offender or his family, it is not desirable that further steps should be 
taken. 

3 Every Court, whether Criminal or Civil, will keep up in the vernacular a 
separate Fine Register (No. XVII Criminal), and it will be the duty of the Reader 
of each Court to ste that all fines imposed by the Judge or Magistrate are entered the 
same day in this register. Compensation awarded under section 560 of the Code of 
Criminal Procedure will be treated as a fine imposed in a case instituted on com¬ 
plaint by the onginal defendant. Fines imposed under section 480 of the Code of 
Criminal Procedure, or under Order XVI. Rules 12. 17, 18, and Order XXXIII, 
Rule 11, of Uie Code of Civil Procedure, will also be entered in the register and dealt 
with according to the instructions laid down in these directions. The register should 
be inspected and signed, m the case of Sesrions Courts,* by the Judge at the close of 
each Session, and, in Magistrates' Courts, by the presiding Magistrate once a week 

4. In addition to the above register there will also be kept up m the same 
form, at the headquarters of each District, a General Register of Fines. This register 
will be under the special charge of the Fine Moharrir, whose duty it will be to see 
that the register is correctly maintained, that the necessary measures are taken from 
time to time to realize the fines, and that sums realized are duly disposed of. He 
should in each case look for his orders to the officer who, under these directions, is 

» C. H. C. R. & O, Oi. I, r. 177, p. 41. Procedure. 

This rule wU have to be modified in the li^t •- Ibid, r. 118, p 42. 

of the new s. 386 of the Code of Crumnal ’ Pat H. C Cr. C., para. 11, p. 145 
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responsible for the due execution of the sentence of fine. Separate pages of this 
register and separate serial numbers should be assigned to each Magistrate’s and Civil 
Court In the District, and. also to the Sesaons Court exercising jurisdiction therein. 
The presiding officer of each Court will send to the Fine Moharrir a copy of all entries 
made in his separate register on the day on which they are made. Fines imposed by 
the Sessions Court will be entered in accordance with the rules heranafter provided. 

This register should be inspected and agned by the Magistrate of the District, 
or the Assistant Commissioner or Extra Assistant Commissioner specially charged with 
the supervision of the Fine Department, once a week at least. 

5. (i) If a person, at the time of being sentenced to fine, whether or not in 
addition to other punishment, tenders payment, in whole or in part, to the Judge or 
hlagistrate imposing the fine, such Judge or Magistrate will receive the amount ten¬ 
dered and grant, under his hand, a receipt in the form prescribed for the same. 

(») If the fine has been paid m full, the Court will cause an entry to that effect 
to be made on the file of the case and will sign such entry; and, if the Court is a 
Court of Session, will, in forwarding a copy of the sentence to the Magistrate of the 
District, under section 373 of the Code of Criminal Procedure, notify the fact of 
payment with a view to the necessary entry being made in the District Register of 
Fines. If the fine has been paid only in part, the Court will likewise cause such pay¬ 
ment to be entered on the file of the case, and will then proceed as provided hereinafter. 

(ill) Fines thus paid direct into Court at the time of sentence should be entered 
at once in the Court’s Fine Register, the amount received being noted by the presiding 
officer with his own hand in column 12, and should be then dealt with m the manner 
provided in paragraph 20 of these directions. 

6. Under section 386 of the Code of Criminal Procedure it is in the discre¬ 
tion of the Court passing a sentence of fine to issue a warrant for the levy of, the 
amount by distress and sale of movable property belonging to the offender, although 
the sentence provides for his imprisonment in default. If the fine is imposed by a 
Court of Session, the Judge should, m the absence of any special direction to the 
contrary’in the law under which tne fine is imjMsed, direct the warrant to the Ma¬ 
gistrate of the District If the whole or a portion of the fine has been awarded in 
compensation or reward, this fact should be communicated, along with Uie warrant. 
The Magistrate of the District to whom the warrant is addressed will, on receipt, 
cause the particulars to be entered m the proper page of the General Fine Register, and 
the Fine Moharrir will then be responsible that the proper steps arc taken for the rea¬ 
lization of the fine. 

7. If the fine is imposed by a Mapstrate or Civil Court, the warrant should, 
except when issued by a Tahsildar for execution in his own tahsil, or as hereinafter 
provided in paragraph 11. ordinanly be addressed to the Tahsildar within whose 
jurisdiction the offender resides. Warrants for the levy of fine, received by a District 
Magistrate under the preceding paragraph, should also be executed through the Tah- 
sildars m the same manner as the warrants issued by Magistrates and Civil Courts. 

8. The practice of issuing a written order to the police for the realization of 
the fine has been discontinued under the orders of the Local Government. In consi¬ 
dering whether a warrant of distress should or should not be issued, the Court will 
bear m mind the provisions of section 388 of the Code of Criminal Procedure 

9. Section 388 of the Code provides that when an offender lias been sentenced 
to fine only and to imprisonment in default ol payment, and a warrant is issued under 
section 386, the Court may suspend the execution of the sentence of imprisonment 
and may rdease the offender on his executing a bond, with or without sureties, for 
Ills appearance before the Court on the day appointed for tlie return of the warrant, 
such day not being more than fifteen days from the date of executing the bond. If 
the fine has not been realized by that time, the Court may direct the sentence of im- 
pnsonment to be earned into execution at once. It will be seen that section 3SS 
contemplates the issue of a warrant in all cases where the Court suspends the execu¬ 
tion of a sentence of imprisonment. 
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10. Warrants issued for the levy of fines by distress and sale of movable pro¬ 
perty situate in Cantonments will not be executed by the Tahsildar, but by the officers- 
of the Cantonment Magistrate’s Court. 

11. Formalities will be observed in attachment, sale and adjudicating upon 
objections similar to those in force in the execution of Civil decrees, with*this difference, 
that the process issues on the Criminal ade 

12. Although agricultural implements are not exempt from distress and sale 
in realization of a fine, the measure is one which should be resorted to with discretion, 
otherwise it may entail undue hardship 

13. When an objector comes forward, he should be warned of the penalties 
prescribed in section 207 of the Indian Penal Code for a fraudulent claim to property 
to prevent its seizure in satisfaction of fine After this warning, the objection should 
be inquired into and disposed of, eitho- by admitting the claim or referring the objector 
to a civil action if his claim seems prima facte groundless. 

14. The officer employed on the duty of selling property attached in default 
of payment of fines will receive a commission at the following rate, to be deducted 
from the sale-proceeds— 

if the sale-proceeds do not exceed Rs 5,(X)0, at 5 per cent. 
if the sale-proceeds exceed Rs 5,000. 5 per cent , on Rs 5,000, and at \ 
per cent, on the remainder. 

'' 15. When a Tahsildar has realized a fine or part of a fine, m the manner 
above provided, he will forthwith dispose of it as hereinafter directed in paragraph 
19 below, and return the warrant to the Magistrate who issued it with an endorse¬ 
ment that he has done so In the endorsement should be noted the date of payment 
into the Treasury and the number of the Treasury receipt On the return of the 
warrant the Magistrate will at once notify in the form prescribed, under his hand and 
seal, the payment endorsed thereon to the Superintendent of the Jail in which the offend¬ 
er is confined, if he is in prison, and, after causing the necessary entries to be made in 
his Fine Register and attaching the warrant to the file of the case, will pass on the 
papers to the Fine Mohanir with a view to the results reported by the Tahsildar being 
noted in the General Fine Register; a fresh wanant being prepared if further pro¬ 
ceedings appear to be called for. 

16 lO All Magistrates will, at any stage of the proceedings, receive fin« 
imposed by themselves or their predecessors m office, if tendered in their Court, and 
proceed m the manner desaibed in paragraph 5, and, if the offender is in prison, 
intimate the payment in the prescribed way to the Superintendent of the Jail in 
which he is confined. 

(«') Magistrates of Districts will likewise receive fines tendered to them in 
satisfaction of warrants received from the Courts of Session, under the provisions of 
paragraph 6 

(jii) Tahsildars will always receive fines by whomsoever tendered and will 
grant receipts. These receipts must be in the presenbed form and be signed by the 
Tahsildar in full, and will then be admitted by the Magistrate executing the sentence 
as proof of payment. .... ' . 

(ly) Superintendents of Jails will also receive fines in respect of prisoners 
m their jails, and send the money with a report to the Magistrate of the District. 
The Magistrate of the District will make over sums so received to the Nazir, to be 
dealt with according to the provisions of paragraph 19, and when this has been done, 
will forward the report of the Superintendent of Ihe Jail, duly endorsed with the date 
on which the fine was paid into the Treasury and the number of the Treasury receipt, 
to the Magistrate executing the sentence, who will inform the Tahsildar, and cause 
the necessary entries to be made in his Fine Register and the report to be attached to 
the file of the case. 

17. .A form of receipt lias been prescribed. When a fine is received by a Tahsildar 
on behalf of another Magistrate, the receipt should be prepared in triplicate ; one part 
should be given to the person paying the fine: the second part should be sent to the 
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Court which imposed it, the third part being retained by the Tahsildar himself. Where 
the fine is paid direct to the Court which imposed it, the receipt need only be prepared 
in duplicate; one copy being given to the person paying the fine and the counterfoil 
being retained for record by the Court 

18. Firies may be paid in any District, but if paid in any District other than 
that in whicli the offender was sentenced, the following procedure should be carefully 
observed :— 

(а) When a warrant or intimation has been received from the District where 
the fine was imposed, the amount received or realized should either be at once credited 
to Government and intimation sent to the Magistrate of that District, or, in case the 
whole or any part of the fine is to be paid in compensation or to be credited to any 
Local Fund, so much should be remitted to the Magistrate of that District, and intima¬ 
tion sent to him that the remainder has been credited to Government. In case the fine 
IS only partially realized, and it is not dear m what way the amount should be dis¬ 
posed of, it should be kept in deposit pending instructions from the Magistrate of the 
Distnet concerned, to whom reference ^ould at once be made 

(б) In case no warrant or intimation has been received, the amount received 
or realized should be placed in deposit and intimation at once sent to the Magistrate 
of the District where the fine was imposed with a request for instructions as to its 
disposal 

(c) Any fine, or portion of a fine, which has to be finally credited to Gdvem- 
ment. should be credited in the District in which it is levied, and the Magistrate of 
the Distnet in which the fine was imposed should, when communicating, as laid 
down in clauses (a) and (b) of this paragraph, with the District Magistrate who has 
received the fine, notify to him the amount to be so credited 

(d) Unless the payment is made to the Jail authorities, notice of the’rcaliza* 
tion should at once be sent to the Superintendent of the Jail in which the prisoner is 
confined, either by the Magistrate of the District where the offender was sentenced, 
or by the Magistrate of the District where the offender is confined, in case the fine is 
paid in that District. 

District Officers are not to require the Vakils of Indian States'attached to their 
Courts to realize fines awarded against offenders whose homes are in foreign territory 
for offences committed in British territory They should merely record the fine and 
acquaint the offenders’ relatives through the Vakil. If the fine be not paid the 
prisoner must undergo the term of imprisonment in default (if any) awards in the 
sentence. 

19. (i) Every sum received by a Judicial Officer in payment of fine will be 
taken charge of by the Nazir of hiS Court, or by the Assistant Nazir or other officer 
performing the duties of Nazir, except in Honorary Courts where the Honorary Magis¬ 
trate himself takes charge of such sums, until such ume as they can be paid into a Gov¬ 
ernment Treasury If the officer holds his Court in the immediate \*icinity of a Govern¬ 
ment Treasury, whether District, Sub-divisional or Tahsil, the realizations of each day 
will be paid into the Treasury at the close of the day. If the officer holds his Court at 
a distance from a Government Treasury, sums received in pa>TOent of fine will be paid 
into the nearest Treasury once a month at least, on the 25th day of each month, and 
oftener if the amount received since the last payment exceed Rs. 100 in all. When the 
payment into the Treasury is made on account of Fines wliich have been paid direa to 
the Court whiclr imposed them, or if imposed by the Court of Session, to the Magis¬ 
trate of the District acting under paragraph 6, the date of pa>Tnent into the Treasury 
with the number of the Treasury receipt will be noted in respect of each fine so paid 
in the Court's Fine Register and on the record of the case. 

(j'i) Sums realized on account of fines or otherwise in Criminal cases, in the 
Court of any Honorary Magistrate whose place of sitting is at a distance from a Trea¬ 
sury or Sub-Treasury, may be remitted to the Treasury by money-order, instead of 
by messenger, if the District Magistrate conMders it expedient to direct tliat this course 
shall be followed m the case of any such Court. ' 
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iili) The cost of such money-order will be debited to judicial contingencies 

(»y) Sums thus paid into the Treasury will be paid to the credit of Govern¬ 
ment, or of a Muniapal or Local Fund, or as a deposit, according as the fine is, under 
the terms of the sentence, or the orders rdating thereto, to be credited to Government, 
or to a Municipal or Loc^ Fund, or to be paid in compensation or reward. 

(v) Sums paid into the Treasury for credit to Government should, even in 
appealable cases, be credited at once to Government, and will be subject to refimd if 
remitted on appeal or in revision A form of certificate for refund of fine has been 
prescribed. Before the amount of the remitted fine, or any portion of it, can be 
refunded, the exact amount realized and credited in the accounts of the Treasury must 
be ascertained and certified by the Superintendent of the Deputy Commissioner’s Office 
and the certificate must be passed for payment by the officer in charge of the Treasury 
to which it is presented for that purpose 

(vi) Sums paid into the Treasury for credit to a Municipal or Local Fund 
should also be credited at once to the fund concerned and will be subject to refund 
if remitted on appeal or in revision. 

(uii) Sums paid into the Treasury as deposits will be withdrawable on the 
order of the Court executing the sentence, on application being made therefor by the 
party or parties entitled to receive the same, after the expiry of the period of appeal 
or, if an appeal has been presented, after the decision of the appeal. When sums 
are realized which, under the term of the sentence, are payable in compensation or 
reward, intimation should be given to the party or parties concerned by the Court 
which IS executing the sentence 

(viii) A strict observance of the foregoing directions is necessary, as the Code 
of Crinjmal Procedure contains no provision for recovering sums once paid away in 
compensation or reward. 

20. (t) Further rules on the subject ol crediting and accounting for fines 
liave been issued by the Accounts Department, and these rules must be strictly 
observed. At the close of each month a statement, for the whole District, of all 
the fines imposed by Courts, which were realized and credited to Government during 
the month, should be prepared and submitted to the Accountant-General or, if no 
fines were so realized, a certificate that no realizations were effected should be submit¬ 
ted, The statement for the Sessions Court will be prepared by the District Moharrir 
of Fines and signed by the Magistrate of the District. The officer who signs the 
statement will be responsible for its accuracy. The certifying officer should at the 
same time satisfy himself that realizations excluded from the statement have been 
duly accounted for. 

• (»») The attention of Courts realizing fines, which under any Act in force 

are credited to a Municipal Fund, or arrears of a Municipal tax, is drawn to rule 
352 of the rules under the Municipal Account Code. This rule directs that such 
Court shall submit a monthly statement ol such sums realized to the Committee con¬ 
cerned in the prescribed form. 

{Hi) To facilitate the preparation of these statements and the checking of 
the Items excluded from them, a register of fme realizations, No. XVIII, will be kept 
by the District Fine Moharrir for all Ccwrts in the District and for the Sessions Court. 
The entries in this register should invariably be made-at the same time as the corres¬ 
ponding entries are made in the General Register of Fines. No. XVII, prescribed in 
paragraph 4 above. The register should be totalled at the end of each month and 
should then be examined and checked by the officer in charge of fines with reference 
to the Treasury certificate in regard to credit of fines in the Treasury during the 
month. Register No. XVIII is not to be maintained in future by Courts. 

21. Under the foregoing rules, as each fine has been realized, the Fine 
Moharrir will have noted the fact in the proper column of his register, after satisf>ing 
himself that the amount has been credited to Government or othenvise duly dealt 
with : if a Tahsildar has reported that there are no eficcts, this also \sill have been 
noted ; if payment has been made, this will also have been noted. It is also the duty 
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of the Fine Moharrir, from time to time, to draw the attention of the Magistrate to 
unrealized fines, in order that fresh processes may issue as assets are indicated. 

22. At the close of each quarter, a return will be submitted to' the Sessions 
Judge, in the prescribed form, showing the progress which has been made during the 
•quarter m realizing tlie fines imposed by his Court The realization shown in this 
return should be carefully noted in the appropriate column of the Sessions Courts’ 
Fine Register, and explanations snould be c^Ied for or instructions issued in cases in 
which failure to realize seems to call for explanation or orders The result of this 
return will be embodied in the Sessions Judge’s Annual Statements In accordance 
with the instructions of the Government* of India, fines confirmed or awarded by a 
Court of Session on reference under section 380 of the Code of Cnmmal Procedure, 
are shown in the Annual Statements against the Court of Session and not against the 
referring Court. The realizations on account of such fines should be included among 
the realizations of the Court of Session, and not credited to the referring Court 
Fines confirmed or awarded on reference should be treated in all respects as fines 
imposed by the Court of Session, and should be included in the quarterly report 
required by this paragraph and excluded from the District returns. 

23. Care should be taken to prevent illegal detentions in prison. When the 
Superintendent of a Jail receives a fine or a notice, in the prescribed form, that a fine 
has been realized, he will note the realization in the warrant of imprisonment, and, if 
the prisoner is entitled to his release, will release him and return the warrant, duly 
endorsed, to the Magistrate 

24 \Vhenever prisoners under sentence of fine are transferred to a Jail m 
another Distnet, care should be taken to notify on the back of the warrant the amount 
of fine realized, if any realization has been effected. The name of a transferred pri* 
soner who is sentenced to fine must neassanly remain on the Fine Register of the 
District in which sentence was pa«ed until the whole of the fine has been paid, or 
until the period within which it can be realized has expired. 

23 A careful observance of the foregoing directions will result m the following 

checks 

I. —Every fine imposed by Courts exercising jurisdiction in the District will 
lie entered in the Fine Registers. 

II. —When the fine has been paid into Court, the fact will appear in the proper 
register, under the hand of the Judge or Magistrate, and on the file of the case. 

Ill—In other cases, the proceedings of the Tahsildar will show what steps 
have been taken for forcible levy. 

IV.—Each realization will be checked by the Fine Moharrir. 

V.—-The realizations of each Court will be checked and certified once a month 
hy the presiding officer of the Court, or, in the case of fines imposed by the Sessions 
Court, by the Magistrate of the Distnet. 

VI.—An inspection of the District Register of Fines will always at once show 
every stage of each transaction, and quarterly, half-yearly or annual audit can be 
held of the whole fine transactions of the penod. by comparing each entry of the 
register with the record of the case and the aedit in the Treasury. The offiar-in' 
charge of the Fine Department should occasionally test the correctness of the 
in the Distnet Fine Register by comparing some of them with the records of Uie casiA 
to which they relate and witli the credits in the Treasury. . 

26. It will be observed that fines imposed by Civil Courts undtT lia 
conferred by section 480 of the Code of Criminal Procedure and Ordwi ZVl 
XXXIII of the Code of Cml Procedure, must be dealt with in 3Ccofda.v.« 1 )^, 
instructions laid doivn in this Chapter so far as they are applicable, R iUftd 
ingly be necessary for Courts of purely Civil junsdiction to keen un C; " i 

No. .WII. 

27. District Magistrate^ should mvanably appoint an 

Assistant Commissioner to supervise the Fine Department, zrki Lr^snsc^'** 

from time to time, see tliat these directions are understood and rVt. 
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ever any Court is inspected by a controlling officer, special attention should be given, 
to the subject^. 

Oudh Circular.—If at any time subsequent to the return of the warrant 
and within the period of six yeare from the passing of the sentence, or within the 
period of imprisonment to which the offender is liable under the sentence when such 
period exceeds six years, the fine or any part thereof remains unpaid, the Magistrate, 
if he has reason to think that there is any movable property belonging to the offender 
liable to attacliment and sale, may, even though the offender has completed the term 
of imprisonment awarded in default of payment of the fine (s. 70, Indian Penal Code), 
issue a fresh warrant, returnable within a certain time, for levy of the unpaid amount 
by distress and sale of such property*. 

71. Where anything which is an offence' is made up of parts, 
Limit of punish- which parts is itself an offence the offender 

ment of offence shall not be punished with the punishment of more 

rai^off'Tces^ than one of such his offences, unless it be so expressly 
ra 0 ?nces provided. 

Where® anything is an offence falling within two or more sepa¬ 
rate definitions of any law in force for the time being ‘by which 
offences are defined or punished, or 
wherc^ several acts, of which one or more than one would by itself 
or themselves constitute an offence, constitute, when combined, a 
different offence, 

the offender shall not be punished with a more severe punish¬ 
ment than the Court which tries him could award for any one of 
such offences 

ILLUSTRATIONS. 

(a) A gives Z fifty strokes with a stick. Here A may have committed the 
offence of voluntarily causing hurt to Z by the whole beating, and also by each of the 
blows which make up the whole beating If A were liable to pumshment for every 
blow, he might be imprisoned for fifty years, one for each blow. But he is liable only 
to one punishment for the whole beating 

(b) But if, while A is beating Z. Y interferes, and A intentionally strikes Y, 
here, as the blow pven to Y is no part of the act whereby A voluntarily causes hurt 
to Z, A is liable to one punishment for voluntarily causing hurt to Z, and to another 
for the blow g^ven to Y. 

COMMENT 

This section governs the whole Code and regulates the limit of punishment in 
cases in which the greater offence is made up of two or more minor offences It :» 
not a rule of adjective law or procedure, but a rule of substantive law regulating the 
measure of pumshment, and it does not, therefore, affect tlie question of conviction, 
which relates to the province of procedure. 

This section contemplates separate punishments for an offence against the 
same law and not under different laws’. 

The rules for assessment of punishment are laid down in ss. 71 and 72 of the 
Penal Code and s 35 of the Code of Criminal Procedure*. Section 35 of tlie Code 
of Criminal Procedure provides that when a person is convicted at one trial of two or 

* L. II. C. H. & O, Vol. IV, pp. 92-101. 157: P. S. Anantamtayanari, In re, (1932) 

* O. C. D. 127. This arcular will ha\e to 34 Cr. L J. 277, (19331 Cr. C. 439. 

be tnodifvtd in the light ol the new %. 386 of * Safcfiojam Bhau, (1886) 10 Bom. 493, 
the Code of Cnminal Procedure. 496; NtriehaH, (1888) 12 Mad. 36; Dungar 

* Sukhnandan Rai. (1917) 19 Cr. L. J. SmgA. (1884) 7 -Ml 29. 33. 
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more offences, the Court may, subject to the provisions of s 71 of the Indian Penal 
Code, sentence him, for such offences, to the several punishments prescribed therefqr 
which such Court is competent to inflict; and in the case of consecutive sentences, it 
^lall not be necessary for the Court, by reason only of the aggregate pumshment for 
the several offences being in excess of the punishment which it is competent to inflict 
on conviction of a single offence, to send the offender for trial before a higher Court. 
It, therefore, enhances the ordinary powers of sentences given to Magistrates by s. 32, 
Criminal Procedure Code 

Section 35, Criminal Procedure Code, is anwnded by Act XVIII of 1923. The 
word 'distinct’ is omitted from the secti'on It is not therefore necessary that the 
offences should be distinct m order to enable a Magistrate to pass consecutive senten¬ 
ces, subj'ect to the provisions of s. 71 of the Penal Code^. 

Section 235 of the Code of Cnminal Procedure contains only rules of criminal 
pleading in regard to joinder of charges, and it does not deal with the sentence to be 
pass.;d on the charges of the offences mentiemed in the several illustrations. It says : 

“ (Z) If, in one series of acts so connected together as to form the same trans¬ 
action, more offences than one are committed by the same person, he may be charged 
with, and tned at one trial for, every such offence. 

(2) If the acts alleged constitute an offence falling within two or more 
separate definitions of any law m force for the time being by which offences are 
defined or punished, the person accused of them may be charged with, and tried at 
one trial for, each of such offences. 

(3) If several acts, of which one or more than one would by Itself or them* 
selves constitute ah offence, constitute when combined a different offence, the person 
acotsed of them may be charged with, and tried at one trial for, the offence constitut¬ 
ed by such acts when combined, and for any offence constituted by any one, or more, 
of such acts. 

{4) Nothing contained m this section shall affect the Indian Penal Code, 
section 71. 

OrUSTRATlONS 

to subsection (Z)— 

(o) A rescues B, a person in lawful custody, and in so doing causes grievous 
hurt to C, a constable in whose custody B was A may be charged with, and con¬ 
victed of, offences under sections 225 and 333 of the Indian Penal Code. 

ly with intent to commit adultery, and 
B’swife. A may be separately charged 
454 and 497 of the Indian Penal Code. 

(c) A entices B, the wife of C, away from C, with’intent to commit adultery 
with B, and then commits adultery with her. A may be separately charged with, and 
convicted of, offences under sections 498 and 497 of the Indian Penal Code. 

(d) A has in his possesrion several seals, knowing them to be counterfeit 
and intending to use them for tlie purpose of rommitting several forgenes punishable 
under s. 466 of the Indian Penal Cide. A may be separately charged with, and con¬ 
victed of, the possession of each seal under section 473 of the Indian Penal Code. 

(e) With intent to cause injury to B. A institutes a criminal proceeding against 
him, knowing that there is no just or lawful grwmd for such proceeding; and also 
falsely accuses B of having committed an offence, knowmg that there is no just or law¬ 
ful ground for such cliarges. A may be separately charged with, and convicted of, 
two offences under section 211 of the Indian I^al Code. 

(/) A. with intent to cause injury to B, falsely accuses him of having com¬ 
mitted an offence, knowing that there is no just or lawful ground for such charge. On 
the trial, A gives false evidence against B. intending thereby to cause B to be conricted 
of a capital offence. A may be separately charged with, and ccmvictcd 
under s^ons 211 and 194 of the Indian Penal Code. 

1 llantna Timma, (1923) 30 Bain. L. R. 3S3, 29 


544. 
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(g) A, With six others, commits the offences of rioting, grievous hurt and 
assaulting a public servant endeavouring in the discharge of his duty as sucli to sup¬ 
press the riot. A may be separately charged with, and convicted of, offences under 
sections 147, 325 and 152 of the Indian Penal Code. 

(A) A thcatens B, C and D at the same time with injury to their persons with 
intent to cause alarm to them A may be separately charged with, and convicted of. 
each of the tliree offences under section 506 of the Indian Penal Code. 

The separate charges referred to in illustrations (c) to (h) lespectivcly may 
be tried at the same time. , 

lo sub-section (2)— 

(i) A wrongfully stnkcs B with a cane. A may be separately charged with, 
and convicted of, offences under sections 352 and 323 of the Indian Penal Code. 

(;) Several stolen sacks of com are made over to A and B, who know they 
are stolen property, for the purpose of concealing them A and B thereupon volun¬ 
tarily assist each other to conceal the sacks at the bottom of a grain pit. A and B 
may be separately charged with, and convicted of. offences under Sections 411 and 414 
of the Indian Penal Code. 

(A) A exposes her child with the knowledge that she is thereby likely to cause 
its death The child dies in consequence of such exposure A may be separately 
charged with, and conviaed of, off«iccs under sections 317 and 304 of the Indian 
Penal Code 

(I) A dishonestly uses a forged document as genuine evidence, in order to 
convict B, a public servant, of an offence under section 167 of the Indian Penal Code. 
A may be separately charged with, and convicted of, offences under sections 471 (read 
with s. 466} and 196 of the same Code 
to sub’seetton (3)— 

(>«) A commits robbery on B. and in doing so voluntarily causes hurt to 
liim. A may be separately charged with, and convicted of. offences under sections 
323, 392 and 394 of the Indian Penal Code". 

1 . First clause.—The first clause of this section refers to cases similar to ill. 
(0 to s 235, Criminal Procedure Code, which says that if A wrongfully strikes B 
with a cane, A may be separately charged with, and convicted of, offences under ss. 352 
and 323 of the Indian Penal Code. Three separate acceptances of deposits from three 
persons at different times cannot be said to be parts of one composite offence under 
this clause' 

The combined effect of this clause and clause (1) of s. 235, Criminal Procedure 
Code, IS exemplified in Nilmony Poddafs case* discussed hereafter. 

The word ‘ offence ’ denotes a thing punishable under the Code or under any 
special or local law (s 40). 

2 . Second clause.—First provision,—^This clause has two provisions. The first 
refers to cases mentioned in d. (2) of s. 235, Criminal Procedure Code, and the second, 
to cases covered by cl. (3) of that section. The first provision provides for an act 
which presents different aspects according to the view which may be taken of the 
various circumstances constituting the act and which therefore fall within two or more 
separate definitions of offences. 

Where there are two provisions, one specific and the other general, the specific 
provision ought to be appli^ m preference to the general one. The applicant was 
accused of having abetted the personation of a TOter at a municipal election in that, 
not being himself acquainted with the person who came forward to vote, he had, on 
the advice of others, put his name to a *' signature sheet *' in token that the thumb- 
mark made by the voter was that of tlM person entitled to vote under a certain name 
on the electoral'roll. It was held that, inasmuch as the acts done by tlie applicant 
constituted the specific offence provided for by s. 171F he could only be tried for 

* Clifford. (1913) 6 B. L. T. 201. 15 Cr. * (1889) 16 Cal. 442, F. b 
L. 3. 144. 
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that offence and could not be tried for ab^ment of the general offence provided for 
by s. 465*. 

Where there is one offence punishable with two different provisions of law, one 
punishment only can be lawfully imposed* 

i Second provision.—The second provision refers to cases falling under cl. 
t3) of s. 235 of the Criminal Procedure Code Illustration (m) is an example of 
such cases 


* Constitute an offence ’ —This phrase “ must be understood to refer to the 
definitions of the offences as enunciated in the Code itself, irrespective of the identity 
or non-identity of the evidence whereby the several acts are proved ”* 

Section 71 of the Penal Code and s. 235 of the Criminal Procedure Code.— 
hlajTie combines both these sections and gives the result, which nearly corresponds to- 
s. 454 of the former Criminal Procedure Code (Act X of 1872) •— 

I. Where the repetition of several offences constitutes one offence of exactly the 
same character, all the instances taken together can only be treated as making up one 
offence, though the greater or lesser number of instances may add to or diminish the 
heinousncss of the offence [eg.s 71.jU. (a)] 

Cases.—Theft of property belonging lo two persons.—Where the accused 
stole property at night belonging to two different persons from the same room of a 
house. It was held that he could not be sentenced separately as for two offences of theft*. 
Stealing two bullocks at the same time belonging to two different owners, which were- 
tied to the >oke of a cart, was held to constitute only one offence of theft*. Where 
the accused, a guard in charge of a goods train, stole articles belonging to two different 
persons, from separate bags in a truck, it was held that he could not be convicted and 
sentenced separately for two distinct offences of theft'. 

Dacoity in respect of property belonging to two persons.—Where a gang of 
dacoits, m pursuance of a common object, viz., robbery, attacked at the same time 
two houses belonging to two different owners in the same village, it was held that they 
could not be pumshed separately on separate charges of dacoiting each house, but 
could only be punished for one offence of dacoity*. 

II. When a single transaction or connected series of events gives rise to several 
offences of a different character, or to several offences of the same character affecting 
different persons, each such offence is separately indictable and punishable [e.g., s. 71, 
lU. (i»), and Criminal Piocedure Code, s 235, ills, (a), (/) and {|)|. 

Where different persons are injured, grievous hurt being caused in one case 
and simple hurt in others, it is competent for the Court to impose separate and accu¬ 
mulative sentences*. But separate sentences cannot be passed under ss. 323 and 326 
in the case of an assault upon a yngle person*. 

Cases._House-breaking to commit mischief and assault, and mischief and 

assault.—An accused person was convicted under s. 457 of the Penal Code of house¬ 
breaking by night in order to conumt an offence (mischief and assault) and also 
under ss. 426 and 352 for the offences of mischief and assault, and punished separately 
for each offence. These offences fomied part of one transaction. It was held that the- 
sentences were legal*®. 


» Ram Nath, (1924) 47 AH. 26S; Pert 
anna Muthtrtan V. Veniu Ay}aT, (1928) 30 
Cr. L. J. 322. 

» Bhagal Singh. 119301 Cr. C 298, 31 Cr. 
L. J. 290, 31 P. L. R. 73 

* Per Malimood, J., in Jan, (1887) 

10 All. 53. 69. 

^ Shetkh .\/<mccaft.(1869)ll W. «.(&.) 

* Kthhna Shahaji. (1897) Cr. R. No. 33 
of 1897. Unrep. Cr. C. 927: Nga Po. (1882) 


S J. L B. 168; San Hla. (1889) S. J. L. B. 
475. 

• liar Dial, (1905) P. R. No. 58 of 1905. 

• Nga San Dun. (1889) S. J. L. B. 444. 

• Baleshar. (1915) 37 AIL 628: Pita. 

(1925) 8 U L. J. 198. ' 

Cr ^ C. 199, 28. 

Nituhcn. (18S3) 12 MaA 36. In this 
case. Ncuian. (1874 ) 7 .M. H. C 375. was twit 
foHoweA But so far as the questicn of punish- 
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*, ' i ■ »• .1 • \ • .natation for causing hurt or assault and 

, _ , . committed house-breaking by night after 

4 ,. ' .(s. 468) and then committed rape (s. 376), 

it was held that separate sentences for both tlw offences were legal*. 

Criminal intimidation to three persons at one time.—An accusec^ person, 
who threatened three witnesses, was convicted and sentenced to four months’ impri¬ 
sonment for the threat to each witness. It was held that if a person at one time 
criminally intimidates three different persons, and each of those persons brings a sepa¬ 
rate charge against him, he may be convicted for an offence as against each person, 
and be punished separately for each offence*. 

Resistance to the taking of property by 3 public servant, and assaulting him. 
—Where the accused objected to accompany a constable who had been directed to 
pioduce him before the Court, seired the constable by the arm, and resisted his canymg 
away a pony which the accused was charged with having misappropriated, it was 
hdd that he was guiUy of separate offences under ss. 353 and 183, and the infliction 
of separate sentences for each offence was not prevented by this section*. 

Rioting and hurt, and rescuing from custody.—The accused were charged 
with, and convicted of, noting and causing hurt, the common object of the unlawful 
assembly being the rescue of the fust accused who was detained in lawful custody and 
the first accused was lurtlicr convicted of and punished for escape under s, 224 and 
the other accused for rescue under s 225. It was held that the punishments under 
ss. 224 and 225 inflicted in addition to those for rioting and hurt were proper, inasmuch 
as the offences of rioting and escape and rescue were distinct offences, though parts 
of the same transaction, and did not come within the meaning of this section*. Where 
Uie accused in the course of noting caused hurt also, it was held that they could 
convicted of noting as well as of causing hurt ($ 323) and separate sentences could 
be passed® U has been held that separate convictions are legal under ss. 147 and 353, 
Penal Code, even when assault is commuted in furtherance of the common intention 
of the unlawful assembly®. 

Rioting and house-trespass.—Separate sentences for noting under s. 147 and 
for house-trespass after preparation lor causing hurt under s. 452 can be passed*. 

Theft and receiving gift to recover stolen property.—Where a person was 
proved to have committed a theft and also the offence under s. 215, it was held that 
he might be convicted and s^tcnced for each of such offences, for the offences were 
distinct transactions capable of being proved independently of each other. But where 
the theft is proved not by direct evidence but by inference drawn from the facts which 
proved the commission of the offence under s. 215 separate convictions and sentences 
should not be passed*. 

Wiongful confintmenr and assault.—The accused were convicted under ss. 352 
and 342 and sentenced separately for each of the offences, the acts found against them 
being that they seized, dragged, and pushed the complainant to a certain place in order 
to punish him, It was held that whal the accus^ had been punished for was the whole 
senes of acts, and that series of aetd came within the definition both of wrongful con- 


tnent goes these two cases can be recoiroW 
in view ol the amended s 35 ot the Code 
of Cnminal Procedure. 

» Lal>h (1922 ) 6 L. L J. 111. 24 

Cr. L J. 877; Malu Ar/un. (1899) 1 Boot 
, L. R. 142, 23 Bom. 706. F. B., distinguished. 

2 Goolrm Khan, (1868) 9 W R. (Cr.) Sa 

® Joyah Mohun Chunder, (1870) 14 W. R 
(Cr.) 19 

* Anon. (1894) 1 Weir 34. Separate sen¬ 
tences for causing hurt and rescuing cattle 
may be passed : Antkont Udaiyan. v Scyop- 


pudayar, (1927) 53 M. L J. 653, 28 Cr. L. J. 

s Katwaru Rat. (1917) 39 All. 623; 
Faqiiie, (1928 ) 30 Cr. L. j 295, Ramdofsan 
Makton, (1929) 10 P, L. T. 136: Sahebraj 
Smgh. U933J A L. J 1178. 

» Gtndo Uiaon, (1927 ) 29 Cr. L. J. 79; 
pTttkash Chandra Kundu, (1914) 41 Cal. 836. 

* Sheo Nath. (1926) 3 0. \V. N. 92. 27 
Cr. L J. 1172. 

* Nga Sbetn, (1902) 1 L. B. R. 203, fb 
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fincmcnt and of using crinu * ' 
paragraph of this soction‘. 

under s. 211 and for giving ' * ' 

and for selling for purposes of prostitution (s 372)*. *-*•—«. / 

"P';“Where the accused had forcibly carried away the com- 
plaint and had sub^uently raped her, it was held that he had brought himself with- 
•'« forcibly carried her away with the intention 
^uired by that section, and the inflicUon of a separate addition^ “ ntoje S 
s. 3/6 was not contrary to the provisions of this section*. 

Woting and grievous hurt—The question as to whether a member of an 
Mawful assembly, some members of which have caused grievous hurt can be punish¬ 
ed for the offence of noting, as well as lor the offence of causing grievous hurt has 
M to a diverpnce of opinion between the High Courts of Bombay, Allahabad ’ and 
KangOT on the one hand, and the High Courts of Calcutta, Patna and Madras on 

Court have unanimously 

held that where an accused is guilty of not and has also by his own hands caused 
gnevous hurt, separate sentences may be passed lor each of the two offences without 
regard to the limit of the combined sentences. For the offence of voluntarily caus¬ 
ing hurt or of voluntarily causing grievous hurt obviously can be committed without 
the commission of the offence of noting, and. in like manner, rioting can be committed 
without the commission of the two other mentioned offences. In such a case the total 
pumshment can legally exceed the maximum which the Court might pass for any one 
of the offences' But where the accused is convicted ol rioting and of hurt which he 
optam eommitted, but for which he is liable under s. 149, there is a difference of 

A Full Bench of the Calcutta High Court has ruled that separate sentences 
passed upon persons for the offences of rioting and grievous hurt are not legal where 
It IS found that such persons individually did not commit any act which amounted 
suilty of that offence under s. 149 of the Penal 
code*. Where an Excise Sub-Inspector, on receiving information that some persons 
were illicitly distilling liquor in some jungles, proceeded thither unaccompanied by a 
P01ice<ifficer and, flnding his infarmation correct, artssted some persons and took 
mem to a neighbouring village and asked for the assistance of Uie Panchayat who 
mstmd of ^ving assistance, collected men and rescued them from custody and assault- 
M the Excise Sub-Inspector, it was held that separate sentences should not be passed 
lor noting and assaulting a public servant in execution of his duty when practically 
the offence of assaulting the public servant was the common object of the unlawful 
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injury is caused to any person, force is used and the offence of rioting is complete. 
Subsequent injuries, though inflicted in pursuance of the same common object, would 
be distinct injuries justifying a conviction under s. 323. 

The Rangoon High Court adopting the Bombay view has held that in cases of 
rioting under s. 147, resulting in grievous hurt, convictions and separate sentences 
under s 325 are legal against all the accused who actually joined m the assault. Some 
of these assaults may have resulted in simple hurt, others m grievous hurt, but all the 
actual assailants are, under s. 149, liable for all the results^. 

The former Chief Court of the Punjab distinguished the Calcutta Full Bench 
case of Ntlmony Poddar in Nut Kkan* in which it held that separate sentences under 
ss 147 and 325 were legal inasmuch as each of the offendLTs might have been con¬ 
victed individually under s 325, and further under ^ 149 and 325. It also held that 
this section was inapplicable to the case of conductions and separate sentences under 
s 147 and ss. 149 and 325’ On the question going before a full bench, the following” 
two propositions were laid down : (1) Separate sentences for the offence of rioting 
and grievous hurt cannot be legally imposed upon a member of an unlawful assembly 
where the offence of noting was not itself complete until the grievous hurt was actually 
inflicted, that is to say, where the causing of the hurt was itself the form of force or 
violence which constituted the offence of noting. (2) Separate sentences cannot be 
awarded wheie the first clause of this section applies, and the offence committed is 
made up of parts, any of which part is itself an offence, but they can be legally 
awarded where distinct offences not made up of parts are proved to have been com¬ 
mitted by one member of an unlawful assembly m prosecution of the common object 
of that assembly, or where the members of it knew that such offences were likely to be 
committed in prosecution of that object* The Lahore High Court has held that 
separate sentences under ss 147 and 333 are not illegal*, although m practice it is- 
undoubtedly better to give a single sentence for all the offences or to order the sentences 
to,run concurrently®. The application of s 149 did not arise m these cases. 

in. Where the same facts will constitute different offences, the indictment 
may, and ought to, charge each such offence so as to meet every possible view of the 
case But only one offence has been committed, and the punishment must not exceed' 
that applicable to the graver offence (s. 71, cl. 2). 

“ It IS a general rule that when, in the same penal statute, there are two clauses 
applicable to the same act of an accused, the punishments are not to be regarded as 
cumulative, unless it be so expressly provided 

Cases._An accused person cannot be punished at the same time for commit¬ 

ting an offence by fire with intent to destroy a warehouse (s. 436) and for the offence- 
of mischief by fire (s. 435)*. Where a mother abandoned her child, with the inten¬ 
tion of wholly abandoning it, and knowing that such abandonment was likely to cause 
Its death, and the child died m cemsequence of the abandonment, it was held that she 
could not be convicted and punished under s 304 and also under s. 317, but under- 
s 304 only®. 

A person cannot be punished for noting and also for being a member of an un¬ 
lawful assembly’® ; for noting and for wrongful confinement, when the common object 
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Of the unlawful assemblj is the wrongful confinement’; for noting and assaulting 
a public ser\‘ant in execution of his duty when the offence of assaulting is the common 
object of the unlawful assembly*; for noting with the common object of causing huit 
and also for causing hurt’, for rioting with the common object of committing theft 
and also for theft*; for driving on a public road so rashly as to endanger human life 
(s 279i and causing gnevous hurt by such radi driving (s. 338)®; for causing grie¬ 
vous hurt by a dangerous weapon (s 326) and for committing robbery or dacoity 
With attempt to cause grievous hurt (s 397)*, for wrongful confinement (s 332) and 
for robbery (s, 392) when but for wrongful confinement a conviction for robbery could 
not be made’^; for stealing an animal (s 379) and for subsequently killing it (s. 429)*; 
for adultery (s. 497) and for enticing for the purpose of illicit intercourse (s 498)*; 
for culpable homicide and for being a member of an unlawful assembly armed witli 
deadly ueapons’^ for abetment of abduction of a woman (ss 109 and 498) and for 
her wrongful confinement (s. 343)” ; for dishonestly receiving stolen property (s. 411) 
and for assisting in the concealment of stofen properly (s. 414)**; for abducting a 
child with intent dishonestly to take movable property (s 369) and also for the theft 
of a part of the movable property (s 379) which he intended dishonestly to take by 
means of the abduction” ; for kidnapping with intent secretly and wrongfully to con¬ 
fine a person (s. 365) and also for putting a person m fear of death or of grievous 
hurt in order to commit extortion”, for distilling spirit and possessing the spirit 
obtained by such distillation”, and for performing a part in the process of counterfeit¬ 
ing King's coin (s 232) and for having in his possession implements and materials for 
the purpose of using the same for counterfeiting King's coin”. 

IV. Sometimes an act. which is itself an offence, becomes either a different 
offence, or an aggravated form of the same offence when combined with other facts, 
either in themselves innocent or criminal Here also it may ^ proper not only to 
charge the offender with the compound offence, but with the rmnor offences of which 
it is made up. But if the compound offence is made out, no punishment can be award- 
ed beyond that which can be given in respect of it. For instance, upon the same facts 
a person may be charged for using crinyn^ force under s. 352 and under s. 152 for the 
same force against a public servant But though convicted on both charges, he could 
not receive a higher punishment than that which is provided by the latter section. 
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In Queen-Empress v. Afalu Arjun' a Full Bench of the Bombay High Court held 
(1) that a person, who has committed house-breaking in order to commit theft (s. 457) 
and theft (s. 380), can be charged with, and convicted of, each of these offences; (2) 
that a Court, in awarding punishment (under this section), should pass one sentence 
for either of the offences in question, and not a separate one for each offence; (3) that 
if two sentences are nevertheless passed, and the aggregate of these does not 
exceed the punishment provided by law for any one of the offences, or the jurisdictioir 
of the Court, that would be an irregularity only and not an illegality. The Court 
pointedly remarked : " We are also of opinion tliat, looking at the illustration and ex¬ 
planation added to s 35 of the Criminal Procedure Code, 1898, it is the intention of 
the Legislature that a Court, in awarding punishment under the provisions of s. 71, 
Indian Penal Code, should pass one sentence for either of the offences in question, and 
not a separate one for each offence The illustration and explanation added to s. 35 
by Act V of 1898 arc now repealed by Act XVHI of 1923 and the word ‘distinct' 
in s. 35 is also deleted. The Statement of Objects and Reasons stated ; “ The existing” 
Explanation and Illustration to s. 35 have occasioned considerable misunderstanding. 
It is therefore proposed to omit them and state definitely that s. 35 must be read subject 
to s 71 points (2) and (3) of the decision in Malu Arjun are rendered obsolete by 
the amendment of s 35, Criminal Procedure Code. The result of the amendment is 
to restore the view taken in Dana Punja's case*. The Court may now award separate 
sentences for offences under 5 . 457 and s 382*. 

The Calcutta High Court held that house-breaking by night and theft form a 
single and an entire offence and cannot be punished sepurately*. In one case* it held 
that a person may be convicted of theft in a building and of house-breaking by night 
with intent to commit theft, though. If the Judge considers the pu.nishment for the 
first sufficient, he need not award any additional sentence for the second. But the in¬ 
fliction of separate punishments does not violate the law, provided that the aggregate 
punishment awarded is not m excess of what the Court could inflict for either of the 
offences*. These decisions are no longer of any authority m view of the amended s. 35 
of the Code of Criminal Procedure The C^alcutta High Court has considered the effect 
of the amendment of s. 35, Criminal Procedure Code, and held that where a person is 
convicted at one trial of the offence of house-breaking with intent to commit theft 
( 8 . 457) and of the commission of theft after such house-breaking (s. 380), he can be 
sentenced to separate sentences in respect of each of those offences. The Court observed : 

“ Under the Code of 1898, the Court would not have had power to punish the offender 
for more than one of these offences. But under the present Code no reference is made 
to distinct or separable offences, and it is not necessary to consider whether the offence 
of house-breaking with intent to commit theft and the commission of theft after such 
house-breaking are distinct offences. For the application of s. 35, we have now only 
to consider whether the offences are of the nature described in s. 71 of the Indian Penal 
Code so that the punishment for more than one of the offences is forbidden by that 
section. Section 71 'is in the following terms. The first paragraph provides.. .It can¬ 
not be said that either the house-breaking by night with intent to commit an offence or 
theft from a dwelling house are offences made up of parts. The offence of house¬ 
breaking with intent to commit theft is complete as soon as the house-breaking with 
that intent is committed. The offender would be liable to conviction even if he was 
frightened away after breaking info the house without committing theft. Also theft 
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from a dw’dling house can be committed without breaking into the house. The next 
paragraph of s 71 is as follows . - Here there is no case of offences falling within two 
or more separate definitions The third paragraph is.. - Here also the several acts of 
house-breatang and theft when combined do not institute a different offence. The 
case is not covered by the last two paragraphs with reference to which it is provided 
that the offender shall not be punished with a more severe punishment than the Court 
which tries him can award for any one of such offenas. It would, therefore, appear 
that there is nothing m s. 71 of the Indian Penal Code that in any way restricts 
the power of Court under s 35 of the Code of Cnminal Procedure of 1923, and under 
that section the punishments for two offences of which a person is convicted at one 
trial are to commence one after the expiration of the other unless the Court directs that 
such punishments shall run concurrently 

The Patna High Court has followed the earlier decisions of the Calcutta High 
Court, but the effect of the amendment of s. 35, Criminal Procedure Code, is not con¬ 
sidered in the judgment* 

The Madras High Court has held that an accused, convicted under s. 369 for 
abducting a child with intent dishonestly to take movable property, cannot also be 
punished for the theft of a part of the movable property which he intended dishonestly 
to take through means of the abduction* Under the present law he can be punished 
separately and the decision is obsolete. 

The Allahabad High Court has held that where a person committed a trespass 
with the intention of committing mischief, thereby committing criminal trespass, and 
at the same time committed mischief, he could not receive a punishment more severe 
than might have been awarded for either of such offences. Turner, J., said ; “This 
provision of the law does not,, prohibit the Court from passing sentence in respect 
of each offence established, but it declares that the offender must not receive for such 
offences collectively a punishment more severe than might have been awarded for 
any one of them, or for the offence formed by their combination This view was. 
approved of in a later case in which it was laid down that where more offences than 
one are proved in respect of which the accused has been charged and tried, a conviction 
for each offence must follow, whether this section applies to the case or not; and, subject 
to the provisions of this section, a separate sentence must be passed in respect of each 
such conviction. In this case the accused were tried for offences under ss 170 and 383, 
committed in the same transaction, and it appeared that but for personating a public 
servant the accused would not have been in a position to commit the act of extortion. 
It was held that the former offence was completed before the latter had begun, and 
the separate sentences for each offence not illegal*. The view taken by Straight,. 
J., in Ajudkia’s case* was not approved of. In Ajudhia's case, Straight. J., observed ; 
“Where in the course of one and the same transaction an accused person apjjcars to- 
have perpetrated several acts, directed to one end and object, which together amount 
to a more serious offence than each of them taken individually by itself would consti¬ 
tute. although for purposes of trial it may be convenient to vary the form of charge 
and to designate not only the principal but the subsidiary crimes alleged to have be^ 
committed, yet in the interests of simplicity and convenience it is best to concentrate 
the conviction and sentence on the gravest offence proved In this case a person 
who broke into a house by night and committed theft therein was charged and tried for 
offences under ss 380 and 457, and was convicted of both those offences, and punish¬ 
ed for each with rigorous imprisonment for eighteen months. The High Court con¬ 
victed him of the offence under s. 457 and sentenced him to ngorous imprisonment for 
three years, and acquitted him of the offence under s. 380, This case was decided 
under tlic Cnminal Procedure Code of 1872 (Act X of 1872). In a case decided 
under the Cnminal Procedure Code of 1882 (Act X of 1882) by Straight and Broad- 


’ Kanchan MoUa. (1925 ) 41 C. L. J- 563, 
565, 26 Cr. L. J. 1253. 

» .Kfaihru Dusadh. (1926) 5 Pat. 464 
» A'ou/ow. (1874 ) 7 M. H. C. 375. 


Budh Singh. (1879) 2 AH- 101. 104. 
ir«iV Jan. (1887) 10 /Ml. 58. 
(18S0) 2 All. 644. 646. 



128 


LAW OF CRIMES. 


[CHAP. III. 


hurst, JJ., it was held that, under ss. 35 and 235 of the Cnminal Procedure Code, a 
Magistrate might legally pass a sentence of two years’ rigorous imprisonment and fine 
under each of the sections 379 or 380 and 454 of the Penal Code, for house-breaking 
in order to the commission of theft, and theft, the two offences forming part of the 
same transaction, and being tried together. But a Sessions Judge trying such a case 
-would under no circumstances be justified in passing a sentence of ten years’ impri¬ 
sonment under the latter part of s 454, and of four years' imprisonment under s. 380. 
The latter portions of ss. 454 and 457 were framed to include the cases of house-tres¬ 
passers and house-breakers who had not only intended to commit but had actually 
committed thefts These decisions are no longer of any authority in view of the amend¬ 
ed s. 35 of the Code of Criminal Procedure, 

Recently the Allahabad High Court has held that when a man is found guilty 
of a major offence it is unreasonable that he should also be severely punished for a 
minor offence included in it*. 

The offence of a public servant framing an incorrect document with intent to 
cause injury under s 167 is included m the offence of forging a document and using 
it as genuine under ss 467 and 471. and a conviction both under the provisions of 
s. 167 and ss 467-471 is not maintainable* 

Amendment.—The last three clauses of the section were added by Act VIII 
of 1882. s 4 

Attempt and abetment.—A person cannot be separately punished for attempt¬ 
ing as well as for abetting the same offence*. 


PRACTICE. 

A Magistrate of the second class convicted the accused under several sections 
and sentenced them to several terms amounting to nine months. It was held that this 
section did not apply and the Magistrate was empowered to pass separate sentences for 
'different offences*. 


Burma Circular.—When a person is convicted at one trial of two or more dis¬ 
tinct offences, it is not necessary for the Court to pass a separate sentence for each 
offence: the first sentence of sub-scction 1 of s 35 (Code of Criminal Procedure] is 
permissive, not mandatory*. 


72. In all 

Punishment of 
person guilty of 
one of several 
• offences, the judg¬ 
ment staling that It 
is doubtful of 
which 

for all. 


cases in which judgment is given that a person is 
guilty of one of several offences specified in the 
judgment, but that it is doubtful* of which of these 
offences he is guilty, the offender shall be punished 
for the offence for which the lowest punishment is 
provided if the same punishment is not provided 


COM M E N T 


The authors of the Code observe; “ This provision is intended to prevent an 
•offender whose guilt is fully established from eluding punishment, on the ground that 
the evidence does not enable the tribunals to pronounce with certainty under what penal 
provision his case falls. 

“ Where the doubt is merely between an aggravated and mitigated form of the 
same offence, the difficulty will not be great In such cases the offender ought always 
'to be convicted of the minor offence. But the doubt may be between two offence, 
neither of which is a mitigated form of the other. The doubt, for example, may He 
'between murder and the aiding of murder. It may be certain, for example, that either 
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A or B murdered Z, and that whichev'er was the murderer was aided by the other in the 
commission of the murder; but which committed the murder, and which aided the 
commission, it may be impossible to ascertain. To suffer both to go unpunished, though 
it is certain that botli are guilty of capital crimes, merely because it is doubtful under 
what clause each of them is punishable, would be most unreasonable. It appears to us 
that a conviction in the alternative has this recommendation, that it is altogether free 
from fiction, that it is exactly consonant to the truth of the facts If the Court find 
both A and B guilty of murder, or of aiding murder, the Court affirms that which is 
not literally true; and on all occasions, but especially m judicial proceedings, there is 
a strong presumption in favour of literal trutli. If the Court finds that A has either 
murdered Z or aided B to murder Z. and that B has either murdered Z or aided A 
to murder Z, the Court finds that which is the literal truth ; nor will there, under the 
Tule which we have laid down, be the smallest difficulty in prescribing the punishment. 

It is chiefly m cases where property has been fraudulently appropriated that 
the necessity for such a provision as that which we are considering will be felt It 
will often be certain that there has been a fraudulent appropriation of property , and 
the only doubt will be, whether this fraudulent appropriation was a theft or a criminal 
breach of trust. To allow the offender to escape unpunished on account of such a doubt 
would be absurd. To subject him to the punishment of theft, which is the higher 
of the two crimes, between which the doubt lies, would be grossly unjust The punish¬ 
ment . ust: but 

that * opinion 

of th^ .„—. , that no 

trust was ever reposed in him, seems to us an objectionable mode of proceeding We 
■will not, ip this stage of our labours, venture to lay it down as an unbending rule that 
the tribunes ought never to employ phrases which, though literally false, arc conven¬ 
tionally true. Yet we are fully satisfied that the presumotion is always strongly in 
favour of that form of expression which accurately sets forth the real state of the facts. 
In the case which we have supposed, the real state of the facts is. that the offender 
has certainly committed either theft or criminal breach of trust, and that the Court 
does not know which This ought, therefore, in our opinion, to be the form of the judg¬ 
ment 

1. ' Doubtful ’.—This section docs not apply to a case where the doubt is 
only as to the existence of particular facts It applies to cases in which the law appli¬ 
cable to a certain set of facts is doubtful, by reason of the nature of the single act 
or senes of acts done, and in which it is charged, or found proved, that the act or 
series of acts constitutes one or more or some one of several offences, the doubt being 
on a matter of law only* To authorize a conviction under this section the doubt must, 
therefore, be as to which of the offences the accused has committed, not whether he has 
committed cither 


PRACTICE 

Procedure.—The Criminal Procedure Code* says “ If a single act or s£nes 
•of acts is of such a nature that it is doubtful wluch of several offences the facts which 
•can be proved will constitute, the accused may b.. charged with having committed all 
or any of such offences, and any number of sudi charges may be tned at once . or he 
may be charged in the alternative with having committed some one of the said offences 
The illustrations clearly bring out the purport of this section A js accused of an act 
''-hich may amount to theft, or receiving stolen oroperty, or cnminal breach of trust 
or cheating. He may be charged with theft. receivTng stolen property, cnminal breach 
of trust and cheating, or he may be charged with having committed theft, or receiving 
stoUn property, or cnminal breach of trust or cheating A states on oath before 
the Alagistrate that he saw B hit C with a dub. Before the Sessions Court 


‘ Note A. pp. 105, 106 

X/iaii MufiammaJ, (1887) P R No 11 


of 1SS7. Jamuiha. (1875 ) 7 N W. P. 137. 
» Section 236. 
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A states on oath that B never hit C. A may be charged in the alternative and con¬ 
victed of intentionally giving false evidence, al^ough it cannot be proved which of these 
contradictory statements was false. 

When the conviction is under the Penal Code and it is doubtful under which of 
two sections, or under which of two parts of the same section, of that Code the offence 
falls, the Court shall distinctly express the same and pass judgment in the altemative*. 

Punishment.—When an accused person is convicted in the alternative, one of 
the offences of which he might be guilty being murder, punishable under s. 302, this 
section so far overrides s 302 as to admit in such a case of a less punishment than 
transportation for life being inflicted* 

73. Whenever any person is convicted of an offence for which 
under this Code the Court has power to sentence 
^Sohtan’ confine- rigorous imprisonment, the Court may, by its- 

sentence, order that the offender shall be kept in 
solitary confinement for any portion’ or portions of the imprison¬ 
ment to which he is sentenced, not exceeding three months* in the 
whole, according to the following scale, that is to say—- 

a time not exceeding one month' if the term of imprisonment 
shall not e.xceed six months : 

a time not e.xceeding two months if the term of imprisonment 
shall exceed six months and shall not exceed one year ; 

a time not e.xceeding three months if the term of imprisonment 
shall exceed one year. 

COM M E N T 

Solitary confinement means such confinement with or without labour as entirely 
secludes the prisoner both from sight of, and communication with, other prisoners. 

This section gives the scale according to which solitary confinement may be 
inflicted In England the power to impose solitary punishment, though it was very 
rarely exercised by a criminal Court as part of its sentence, has been done away with 
by 56 & 57 Vic., c. 54. Under the section solitary confinement can only be inflicted 
where the Court has power to sentence an offender to rigorous imprisonment. 

1 . ' Any portion ’.—These words imply that the solitary confinement if inflict¬ 
ed for the whole term of imprisonment is iUegal* A prisoner was convicted of hurt and 
sentenced to fourteen days* rigorous imprisonment, the whole of which was ordered to 
be passed in solitary confinement. The High Court quashed the order as illegal*. 

2. * Not exceeding three months —In the case of simultaneous convictions, 
the award of separate terms of sohtary confinement, which in the aggregate exceed 
three months, is legal®; but, as a matter of practice, a sentence of more than three 
months’ solitary confinement should not be passed on a person convicted at one trial 
of more than one offence. And, in a later case®, m which none of these cases was 
referred to, it was held that such a sentence should not be passed*. The Rangoon 
High Court has laid down that cumulative sentences of solitary confinement are con¬ 
trary to the mtention of this section*. The solitary confinement must be a piortioh of 


> Section 367 (3), Cnminal Procedure 
Code. 

* Sahel Smgh. (1906 ) 26 A W. N. 93, 3 
Cr. L. J. 364. 

3 /^yan Sub Mether. (1869) 3 Beng. L, R. 
(A Cr. J ) 49. 

« Ibtd. 

s Nthda, (1877) P. R, No. 11 of 1877; 
Khuihal, (1877) P. R. No 13 of 1877. 


« Ibrahim. (1897) P. R. No. 7 of 1897; 
Dangar Khan. (1922 ) 5 L. L. J. 224, 23 Cr. 
L. J. 593. 

» Abdulla Jan. (1905) P. R. No. 37 of. 
1905. 

* Nga Setn Po. (1923) 1 Ran. 306; Ng<t 
Po Thamg. (1897) P. J L. B. 596; Nga 
Kaing. (1898) 1 U. B. R. (1897-1901) 247; 
Ratiram. (1882) 5 C P. L. R. (Cr.) 23. 
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the substantive sentence of rigorous imprisonment, and where the substantive sentences 
are two periods of rigorous imprisonment, including solitary confinement, it is illegal 
to direct that the periods of rigorous imprisonment should run consecutively, but that 
those of solitary confinement be concurrent*. 

3. * One month ’.—One month signifies thirty days* 

Summary trial.—It is not illegal to impose solitary confinement as a part of 
the sentence in a case tned summarily® 

Solitary confinement lot offences under special or local Acts .—It is only for 
offences under the Penal Code that solitary cwifinement can be awarded^ 

Solitary confinement for imprisonment in lieu of fine.—-Where imprison¬ 
ment does not form part of the sub^anlive sentence, solitary confinement cannot be 
awarded*; so also, it cannot be awarded as part of the imprisonment in lieu of fine*. 

Solitat}' confinement as part of imprisonment in default of furnishing secu¬ 
rity for good behaviour.—The imprisonment which a person may be ordered to under¬ 
go in default of furnishing security for good behaviour cannot be made to include soli¬ 
tary confinement^. 

Amendment.—The words “shall not exceed one year’’ were substituted for 
“ be less than a " by Act VIII of 1882. s. 5 

PRACTICE. 

Though It is not illegal, yet, as a matter of practice, a sentence of more than 
three months' solitary confinement should not be passed on a person convicted at one 
trial of more than one offence*. 

A Magistrate has no power to direct that solitary confinement should be executed 
in the first week of every month* 

It is not enough for a Court to say that the accused is sentenced to the autho- 
rized amount of solitary confinement, but the exact period should be clearly mentioned** 
The Court has no power to order when in each month the sentence shall be inflicted. 

74 . In executing a sentence of solitary confinement, such con- 
Limit of solitary finement shall in no case c.xceed fourteen days at a 
confinement lime, with intervals' between the periods of solitary 

confinement of not less duration than such periods, and when the 
imprisonment awarded shall exceed three months, the solitary con¬ 
finement shall not exceed seven days in any one month* of the whole 
imprisonment awarded, with intervals between the periods of solitary 
confinement of not less duration than such periods. 

COM M E N T. 

Solitary confinement if continued for a long time is sure to produce mental 
derangement This section is, therefore, enacted to limit the punishment to fourteen 
days at a time. 


* Nga Sein Po, (1923) 1 Ran. 306 

* Fatta. (1878) P. R. No 7 of 1878. 

* Annu Khan, (1883 ) 6 All. 83 

* Gholam Hoosatn. (1866) P. R. No. 120 
1866: llurnarain. (1870) P. R. No. 20 of 

1870 : Munatvar. (1874) P. R. No 4 of 1875; 
Mukk Pam. (1879) P. R No. 24 of 1879; 
Curdit Singh. (1889) P. R No. 17 of 1889; 
Nfa Kun Ba. (1899) P. J. L. B 554 ; Baidco 
Btahmtn. (1901) 13 C P. L. R. 39; Sidha, 


» Umr Singh. (1869) P. R. No 20 of 
1869; Bunsi (1882) P. R. Na 9 of 1882. 

• Jita. (1873) P. R. No. 26 of 1873 ; Jam- 
dad. (1887) P. R. No 53 of 1887. 

» Kundan, (1914) 36 AIL 495; PhaHar. 
(1927) 28 Cr. U J. 534 . Sundar Lai. 119331 
Cr. C 1188. 35 Cr. U J. 218. 

• Ibrahim. (1897) P. R. Na 7 of 1897. 

• Jinutn, (1882) 5 C P. L. R. (Crr.) 17. 

Rafada. (1869) P. R. Na 33 of 1869 
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1 . ‘ Fourteen days at a time, with intervals—Solitary confinement must 
be imposed at intervals. A sentence inflicting solitary confinement for the whole term 
of imprisonment is illegal, though not more than fourteen days is awarded*; because 
the last section provides that the offender shall te kept m solitary confinement for a 
portion of the imprisonment to which he is sentenced. The whole gist of this section 
is to prevent any prisoner being kept in solitary confinement continuously or with¬ 
out some break in his punishment. 

2. * Shall not exceed seven days in any one month ’.—This provision 
limits the solitary confinement, when the substantive sentence exceeds three months, to 
seven days in any one month. A sentence adjudging that a period of three months 
out of a term of pumshmtnt for one year and one day be passed in solitary confine¬ 
ment was held to be illegal, and the Madras High Court reduced the sentence of soli¬ 
tary confinement to eighty-four days*. But the former Chief Court of the Punjab 
held in a case, in which the accused was sentenced to four months’ rigorous imprison¬ 
ment, of which one month was to be passed in solitary confinement, and a fine of 
Rs. 25 or one montli and a half's further rigorous imprisonment in default, that the 
sentence of one month’s solitary confinement was Lgal notwithstanding that the accused 
could not lawfully be subjected to more than tw'enty-cight days’ solitary confinement, 
if the imprisonment continued for only four months*. 

PRACTICE 


Procedure.—Burma Circular ( 1 ).—The attention of all Courts is called to 
S8. 73 and 74 of the Indian Penal Code, which provide for sentences of solitary confine¬ 
ment Thesi sections should be given effect to in all cases in which it is desired to 
impose a more severe form of punishment than ordinary rigorous imprisonment. 

(2) When any person has undergone a sentence of rigorous imprisonment 
without the punishment having had a detenent eftect, if he is again convicted and 
Swntenced to rigorous imprisonment, solitary confinement should form part of the sen¬ 
tence, unless there is any special reason for not awarding such punishment. 

(3) . Solitary confinement may also be awarded upon a first conviction for a 
serious offence. It is usually preferable to impose a moderate term of imprisonment 
with solitary confinement rather than a longer term without such addition to enhance 
the severity of the imprisonment. Sentences of solitary confinement passed for separate 
offences, v^cther at the same or more than one tnal, should not in the aggregate ex¬ 
ceed three months*. 


75. Whoever, having been convicted^,— 

Enhanced pimish- by a Court in British India, of an offence 

punishable under Chapter XII or Chapter XVII 
a^pter XII or of this Code with imprisonment of either descrip- 
aSer previous con- tion for a term of three years or upwards*, or 
viclion. * •«_ I • 

{b) by a Court or tribunal in the territories of any Native 
Prince or State in India acting under the general or special author¬ 
ity of the Governor General in Council orof any Local Government’, 
of an offence which would, if committed in British India, have been 
punishable under those Chapters of this Code with like imprison¬ 
ment for the like term, 

shall be guilty of any offence punishable under either of those 
Chapters 'with like imprisonment for the like term, shall be sub- 


* Nyan Suk Metker. (1869) 3 Beng. L.R. » Falta, (1878) P. R. No. 7 of 1878. 

<A. Cr T) 49 * B. C. M. s. 696, p. 288 

* (1879) 1 Weir 35. 



?ECS. 74-75.) 


OF PUNISHMENTS. 


133 


ject for every such subsequent offence* to transportation for life", or to 
imprisonment of either description for a term which may e.xtend to 
ten years. 

COMMENT. 

This section was introduced by Act III of 1910 in the place of the old one. 
In introducing the Bill to amend the old section it was said : “ The object of the Bill 
IS to amend s. 75 of the Indian Poial Code so as to enable Courts in British India to 
recognise, for the purposes of that section, previous convictions by the various Courts 
or tribunals in the territories of Native States which exercise their jurisdiction under 
the general or spedal authority of the Government of India or of a Local Govern¬ 
ment As the law at present stands, a person who, having been convicted by any such 
Court, is subsequently convicted fay a Court in British India, is not liable to the 
punishment to which he would have been liable if the previous conviction had been 
obtained in British India. 

“This state of the law has been found to cause serious practical difficulties 
more especially in dealing with habitual offenders, and the amendment proposed in 
the Bill is designed to remove these difficulties by including convictions by such Court 
wilhm the scope of the section referred to 

, Object.—^The object of this section is to provide for an additional sentence, 
not for a less severe sentence on a second conviction. Recourse should not be had 
to it if the punishment provided for the offence is itself sufficient*. This section only 
enables a Court to pass a sentence commensurate with the gravity of the offence* 

Scope.—^This section applies to cases m which it is intended to pass sentences 
more severe than those provided in the Code for the particular offence charged. But 
^at does not involve a complete exclusion from consideration of previous convictions 
in cases where it is not intended or possible to exceed the limits fixed by the Code*. 

This section is not to be employed to enhance enormously the heinousness of 
petty offences*. Thus a person having previous convictions cannot be sentenced to 
transportation for life for stealing a small amount by picking a pocket®, or for steal-. 
ing a tin of %hte^, or for stealing a khoi (doth garment) worth Rs. 4*. 

The previous offence must have been committed since the Penal Code came 
into operation*. 

Principle.—^This section does not constitute a separate offence, but only im¬ 
poses a liability to enhanced punishment The meaning of the section is that when 
an offender having been convicted, 

(а) by a Court in Bnt/sft India, or 

(б) by a Court in the lerntory of a Native State acting under the authority 
of Government 

for an offence under Chapter XII (offences relating to com and Government 
stamp) or Chapter XVII (offences against property) of the Code, punishable with 
tliree years’ imprisonment, commits a similar descnption of offence after his release 
from prison, he is liable to increased punishment, on the ground that the pumshment 
undergone has had no effect m preventing a repetition of the enme 


* C J. 1910, Part V, p. 1 

* Sheo Sarofi Tato, (1833 ) 9 Cal 877 

* Shakh Chatnman, (1919) 1 P L T 11. 
21 Cr. L. J. 143 

. * Swban SaJiib. (1928) 30 Cr L 3 471 
isce Nca Ba Shem. ( 1928) 6 Ran 391. F B 
Shamjee \’ashyo. (1878) 1 C L R 481. 
Cuhi fena. (1903) 12 C W N Uxsin , 

/til. (1908) P. \V R. (Cr) No. 23 of 1908 
7 Cr. L J 293 . Jouahtt Stugh. (1913) P L. 
R. No 4 of 1914. P. W R (Cr) Na 3 of 
1914. 15 Cr. L J. 183 


* ^laulu <19291 11 Lah 115. VjaesT 
Stngh (1932 ) 34 P L R 903. |1933| Cr C 
269, 34 Cr L J 1153 . Konda Kuppusuami 
Chcllt (1933) M W N 1259 
- Do>o J?am, (1929) 30 P L. R. 530. 30 
Cr L. J. 1082. 

« Hernam Das. (1929) 31 P. L. R. 321 
» Kush\a bin Vesu. (1867 ) 4 B H C 
iCr C.) ll Atoluck Ckand Kkidifa. (1865) 
3 \V. R. (Cr.) 17 . Hujpaul (1865 ) 4 W R. 
(Cr.) 9.Pubon. (1866 ) 5 W R. (Cr.) 66. 
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To bring an offence within the tenns of this section— 

(1) the offence must be one under either Chapter XII or XVII of the Code; 

(2) the previous conviction must have been for an offence therein punishable 
with impnsonment for not less than three years; and 

(3) the subsequent offence must also be punishable with imprisonment for 
not less than three years 

1. ' Having been convicted —The section declares that if any person, 
having been convicted of ^ny offence punishable under certain chapters, shall be guilty 
of any offence punishable under those chapters, he shall for every such subsequent 
offence be liable to the penalties therein dedar^. Where, therefore, a person com* 
mitted an offence punishable under Chapter XII or XVII with imprisonment of three 
years, and, previously to his being convicted of such offence, committed another such 
offence, it was held that he was not subject, on being convicted of the second offence, 
to the enhanced punishment provided by this section*. Similarly, the section does not 
apply to offences committed at one and the same time®, because it postulates the 
commission of the offence which forms the subject of the subsequent charge at a 
period subsequent to the date of the offence of which the accused was before convicted. 
The accused cannot be charged with a conviction for an offence committed subsequent 
to the date of the offence for which he is on his trial’. 

In one case the Calcutta High Court gave a very liberal construction to the expres¬ 
sion ‘ having been convicted ' It said • " The meaning of the law appears to us to be 
that when an offender, after having been punished with imprisonment for a crime under 
Chapter XVII, again, cUer hts release from prison, commits a similar description of 
crime or a crime punishable under the same Chapter, he is liable under s. 75 to en¬ 
hanced punishment, on the ground that the sentence already I^me has had no effect 
in preventing a repetition of his crime and has been, therefore, insufficient as a warning. 
But where the prisoner’s conviction has taken place a very short time before, and 
where no imprisonment under it has yet been undergone, and no time has been given 
for reformation, it cannot be said, that a prisoner has had any opportumty of shew¬ 
ing what the effect of the first sentence would have been upon him, and it would not 
be just to punish him as though he were an inwmgible offender whom no compara- 
' fively light punishment could wean from evil courses It is submitted that this 
interpretation is too wide and is hardly in consonance with the spirit and letter of the 
section. 

A person found guilty of theft having one previous conviction of theft of old 
date is not a habitual offender*. One previous conviction does not necessarily mean 
that the convict is a habitual criminal, though a subsequent offence, shortly upon 
release from jail, is a matter which entitles the Court to impose a more severe sen¬ 
tence than would be the case if there had been no other conviction®. A Court may 
decline to order enhanced punishment where a long period has elapsed since the previ¬ 
ous conviction®. Where the accused, who was convicted twelve years ago, was releas¬ 
ed after serving six months of his term to join the army and served the army in Meso¬ 
potamia for three and a half years, it was held that it was not proper to use his 
previous conviction for an aihanced sentenr* under this section®, 

2. Clause (a).—The conviction mast have been by a Court in Bntish India*. 
The offence should not only be an offence under Chapter XII or Chapter XVII but it 


* Megka, (1878) 1 AU. 637 ; Sakyo vaUtd 
Kavji, (1868) 5 B. H. C (Cr. C) 36 , Sayed 
Abdul, (1926) 28 Bom L. R. 484. 27 &. L 
J. 726 ; Bent Chamax, (1894) 8 C P L R. 17. 

* Jhoomuck Chamax, (1868)8 W. R.(0.) 


Atwn, (1875) 1 Weir 39 
Pubon, (1866).5 W. R. (Cr.) 66, 67. 
Nga Lu Gyi. (18S4) S. J. L. B 291, 
Labh Singh. (1926) 8 L. L. J 146, 27 


Cr. L J. 621. 

® Khushdtl, (1926) 28 Cr. L. J. 160; 
Kunj ImI, (1929 ) 30 Cr. L J, 376 ; Allah Dm. 
(1927) 29 Cr. L. J, 32; Muxido, fl930I Cr. 
C. 122, 31 Cr. L. J 763 ; lumo Indxis, (19341 
Cr. C. 1405, 36 Cr, L. J. 326: Muntswami, 
[1935) M W. N. 1091. 

» Ishax Singh, (1926 ) 27 Cr. L. J. 944. 

» Mulhusamy. (1934) 58 Mad. 707, 
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■should also be punishable with imprisorment for a term of three years or upwards*. 
It is not necessary that the punishment actually awarded for the first offence should 
have been imprisonment for three years. But both the previous and subsequent offences 
shall be offences of the class punishable with imprisonment for a term of three years 
or upwards*. 

This section makes no mention of the procedure—nor does it require that the 
offence was punished under the Code. All that the section requires is that the offence was 
punishable under the Code. It is immaterial if as a matter of fact the offence is punish¬ 
ed under a special law^. 

Previous conviction before a Court-Martial cannot be taken into consideration 
with a view to the enhancement of punishment under this section*. 

3. Clause (b).—Under this clause the Court or tribunal in the terntory of 
a Native Prince or State in India must be acting under the general or special authority 
of the Local or Supreme Government Convicticai by a Court in a Native Stale which 
is not under such authority cannot, therefore, be taken into consideration in enhancing 
punishment under this section^. 

■4. * Subsequent offence'.—These words mean an offence committed subse¬ 
quently to the previous conviction. A person is not liable to enhanced punishment 
under this section unless the subsequent conviction is for an offence committed after the 
previous conviction® 

5. 'Transportation for life'.—Under this section if a sentence of transporta¬ 
tion is awarded it must be for life. The Court can. however, under this section, sen¬ 
tence the offender, m the alternative, to impnsonment for a term which may extend to 
ten years and thereafter under the provisions of s. 59 the Court can. instead of award¬ 
ing sentence of imprisonment, sentence the offender to transportation for a term not 
less tlian seven years and not exceeding the term lor which under the Code such offender 
is liable to imprisonmentL 

Fine.—The punishment for non-payment of fine should not exceed one-fourth 
•of that fixed for the particular offence proved* 

Value of property stolen is no test.—" Too much importance is very generally 
attached to the value of the property stolen in awarding sentences The value of the 
property stolen is very often a mere accident, and the important question is the mten* 
tion of the man, and his character and attitude towards society 

Attempt.—^This section does not apply to cases of attempts not specially made 
offences m Chapters XII and XVII of the Code*® Penal statutes are construed stnctly 
so Chapter XXIII relating to attempts cannot be included within the pun’iew of this 
section when it specially mentions Chapters XII and XVII This section does not, 


' Chandatta. {1911) P L R No 235 of 
1911, (1911) P. W R (Cr ) No 36 of 1911. 
12 Cr. L. J. 439 , Thakur Ptasad Stngh, (1924) 
2 P. L. R 205. 26 Cr. L J 282 , Fallu.(1922) 
6 L. L. J 110, 24 Cr L J 944 A sccuntv 
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® Mazar uaJad Allamakotned 119171 II 
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therefore, apply to cases which are cordined to s. 511 of U\e Code. The offences which 
fall under s. 511 must be punished entirely irr^pective of this section^ 

Abetment.—The previous convictiMi of an accused for an offence under Chap¬ 
ters XII and XVII cannot be taken into consideration at a subsequent conviction for 
abetment of an offence under those Chapters for the purpose of enhancing punishment 
under this section*. 

Offence under a special or local law.—^The provisions of this section are con¬ 
fined to offences punishable under the Code only®. Where special Acts of Legislature 
intend enhanced punishment after previous conviction they have specific provisions*. 

Conviction under a foreign law.—A conviction lyider the law of a foreign 
State which has adopted the Indian Penal Code for the guidance of its Courts is not 
such a conviction as is intended by this section*. 

Conviction under U. P. Village Paochayat Act (U. P. Act VI of 1920).— 
Such a conviction is not a previous conviction under this section (s. 20). 

Amendment.—By Act X of 1886, s 22, the words " or to imprisonment of either 
descnplion for a term which may extend to ten years ” were substituted for “ or to- 
'double the amount of pumshment to which he would otherwise have been liable for 
the same ; provided that he shall not in any case be liable to imprisonment for a term 
exceeding ten years The present section was substituted by Act III of 1910 

Sec also Kachin Hill-tribes Regulation (I of 1895), ss. 1(3), 3, and Chin Hills 
Regulation (V of 1896) for the additional s. 75A in force in those dstricts. 

Statutory application.—See Bombay Village Panchayat Act (VI of 1933), 
s. 44. * 

PRACTICE. 

Evidence.—The evidence as to a previous conviction against the accused under 
the Penal Code must be clear and prease* It is the duty of the prosecution to bring 
to the notice of tJie Court the existence of previous convictions* A previous conviction 
can be proved—(j) by an extract certified under the hand of the officer having the 
custody of the records of the Cou • . to be a copy of 

the sentence or order, or, (b) eit . . icer in charge of 

the jail in which the punishment < . . by production of 

the warrant of commitment under which the punishment was suffered; together with, 
in each of such cases, evidence as to the identity of the accused person with the person 
so convicted®. 

An accused person, though he has several convictions behind him, is entitled to 
have his case treated as if it was not a foregone conclusion that he is guilty^®. ■ 

Procedure.—The following procedure is to be observed in the case of trial of 
persons previously convicted of offences against coinage, stamp-law or property— 


» Bhajosa, (1895) 17 AU. 123; Ajudhia. 
(1895) 17 AH 120 ; Motawel PakuTon. 

1 Weir 37 , Jkamman Lai, (1906) P. R- Na 
14 of 1906, 5 Cr L. J 85 . Ghasita, (1918) 
P. R. No. 13 of 1919, 20 Cr. L J 492. 

® Kashia Antoo, (1907) 10 Bom. U R. 
26. 7 Ci. L. J. 32. 

* Moluck Chand Khalifa, (1865) 3 W. R. 
(Cr.) IT.Hujpaul, (1865) 4 W. R. (Cr.) 9; 
Budhun Rujwar. (1882) 10 C. L. R. 392; 
(1877) 1 Weir 39 ; Khan Muhammad, {19(M) 
P. R. No. 17 of 1904. Lahtng. (1893) 7 
C. P. L R. 24 .Contra Mazar, (1917) 11 S 
L. R. 46, 18 Cr.'L. J. 909 

* Vide The Burma Exdse Act (Burma 
Act V of 1917), s. 46. 

» Muhammad Yar, (1883) P. R. No 2 of 
1881; Venkatai Shetli, (1889) 1 War 40. 


« Ccpala Santu. (1876) Unrep. Cr. C. 
117, and Mahadu, (1882) 6 Bom 690, are no 
longer of any authority. 

r Naimuddi Sheikh, (1870) 14 W. R. 
(Cr) 7. Abdul Malik, (1929) 52 Mad 795. 

* Ptem, fI929l A L. J. 397. 30 Cr L. J- 
529 ; Said Ah. (1934) 35 L J 1387, 35 
P. L R. 7 


Abdul Malik. [1930] M. W. N. 192, 31'Cr. 
w Coli, [1930] A L J. 82, 31 Cr L J 8. 
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(1) ^Vhoever, having been convicted of an offence punishable under Chapter 
XII or Chapter XVII of the Indian Penal Code with imprisonment for a term of three 
years or upwards, is again accused of any offence punishable under either of those 
Chapters with imprisonment for a term of three years or upwards, shall, if the Magis¬ 
trate before whom the case is pending is satisfied that there are sufficient grounds for 
committing the accused, be committed to the Court of Session or High Court, as the 
case may be, unless the Magistrate is competent to try the case and is of opinion that 
he can himsdf pass an adequate sentence if the accused is convicted : Provided that, 
if any Magistrate in the District has been invested with powers under s 30, the case 
may be transferred to him instead of being committed to the Court of Session 

(2) \Vhen any person is committed to the Court of Session or High Court 
under sub-s. (1), any other person accused jointly with him in the same inquiry or 
trial shall be similarly committed, unless'the Magistrate discharges such otJier person 
under s. 209‘. 

(1) When any person having been convicted— 

(a) by a Court in British India of an offence punishable under s 215, s 489A, 
s. 489B, s. 489C, or s. 489D of the Indian Penal Code, or of any offence punishable 
under Chapter XII or Chapter XVII of that Code, with imprisonment of either 
description for*a term of three years or upwards, or 

(b) by a Court or Tribunal in the territories of any Prince or State m India 
acting under the general or special authority of the Governor General in Council, or of 
any Local Government, of any offence which would, if committed in British India, have 
be^ punishable under any of the aforesaid sections or Chapters of the Indian Penal 
Code with like imprisonment for a like term, is again convicted of any offence punish¬ 
able under any of those sections or Chapters with imprisonment for a term of three 
years or upwards by a High Court, Court of Session, Presidency Magistrate, District 
Magistrate, Sub-divisional Magistrate or Magistrate of the first class, such Court or 
Magistrate may, if it or he thinks fit, at the time of passing sentence of transportation 
or imprisonment on such person, also order that his residence and any change of or 
absence from such residence after release be notified as hereinafter provided for a 
term not exceeding five years from the date of the expiration of such sentence 

(2) If such conviction is set aside on appeal or otherwise, such order shall 
become void. 

(3) The Local Government may make rules to carry out the provisions of 
this section relating to the notification of residence or change of or absence from resi¬ 
dence by released convicts 

(4) An order under this section may also be made by an Appellate Court or 
by the High Court when exercising its powers of revision 

(5) Any person against whom an order has been made under this section 
and who refuses or neglects to comply with any rule so made shall be deemed within 
the meaning of s. 176 of the Indian Penal Code to have omitted to give a notice re¬ 
quired for the purpose of preventing the commission of an offence 

(6) Any person charged with a breach of any such rule may be tried by a 
Magistrate of competent junsdiction in the district in which the place last notified 
by him as his place of residence is situated* 

Record of previous conviction.—Records of previous conviction should not 
be put in until the dose of the trial as they can only be used after conviction m deter¬ 
mining the measure of punishment* In the case of a trial by j'ury or with the aid 
of assessors when the accused is charged with an offence and further charged that 
he is by reason of a previous conviction liable to enhanced punishment or to punish¬ 
ment of a different kind for such subsequent offence, the procure shall be as follows, 
namely:— 

(a) Such further cliargc shall not be read out in Court and the accused shall 


» Shiboo Mundle. (1865) 3 W R, (Cr) 
S:/tkcn Mulltek. (1865 ) 5 W. R. (O.) 67. 

u C 5A 


Criminal Procedure Code, s. 348. 
Criminal Procedure Code. s. 565 
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not be asked to plead thereto, nor shall the same be referred to by the prosecution, or 
any evidence adduced thereon unless and until, 

(0 he has been convicted of the subsequent offence, or 
(«) the jury have delivered their verdict, or the opinions of the assessors 
have been recorded, on the charge of the subsequent offence. 

(b) in the case of a trial held with the aid of assessors, the Court may, m its 
discretion, proceed or refrain from proceeding with the trial of the accused on the 
charge of the previous conviction^. 

But evidence of the previous conviction may be given at the trial for the sub¬ 
sequent offence, if the fact of the previous conviction is relevant under the provisions 
of the Indian Evidence Act, 1872*. 

In order to prove the previous convictions standing against an accused person 
for the purposes of this section it is necessary that the provision of law as contained 
in s. 511, Criminal Procedure Code, should be observed. A Magistrate who includes 
in the charge previous convictions without first bringing on the record a formal proof 
of them and questions the accused in respect of these convictions at the time of ex¬ 
plaining the charge acts irregularly and against law* 

Jurisdiction.—A Magistrate cannot award punishment beyond his powers (as 
specified in s 32, Criminal Procedure Code) because the offender has lieen previously 
convicted* If he considers that a more severe sentence than he is empowered to pass 
is necessary, he should commit the prisoner to the Court of Session®. 

Bengal Rule .—-Date of previous conviction and sentence to be stated in the 
.iMi/gwrtif.—Whenever an enhanced sentence is passed on conviction on a charge within 
the terms of s 75 of tiie Indian Penal Code, the Sessions Judge or Magistrate shall state 
in his judgment tlje date of each previous conviction and the sentence passed, as well 
as the particular offence charged* 

Allahabad Rule.—In a case to which the provisions of s 75 of the Indian 
Penal Code apply, the Court, if it convicts the accused, shall set forth in its judgment 
each previous conviction, proved against or admitted by the accused, specifying the 
date of the conviction, the section under which it was had, and the sentence lmposed^ 
Patna Circular.—^Vhenever an enhanced sentence is passed upon an accused on. 
conviction on a charge witHn the terms of s. 75 of the Indian Penal Cod^ the Sessions 
Judge should enter in the column for remarks the date of each previous conviction, the 
offence charged, and the sentence passed on each occasion® 

Lahore Rule.—1. Under s. 75 of the Indian Penal Code, a person convicted a 
second time of an offence punishable, under Chapter XII or Chapter XVII of the Code, 
with three years' imprisonment and upwards, is liable to a greatly enhanced sentence 
2. This, of course, does not increase the competence of the Court trying the- 
offender ; but s 348 of the Code of Criminal Procedure gives the Magistrate a discre¬ 
tion to try the case himself, if, in his opiiuon, an adequate sentence can be passed by 
him. If the Magistrate is unable adequately to punish the accused person, he should 
commit such person to the pjurt of Session, or High Court; or transfer the case for 
trial to the Magistrate of the Ehstnet invested with power under s 30. A provision 
is also contained in s. 347, which enable a commitment to be made to the Court of 
Session at any stage before judgment is signed. 

3 Every case in which the accused person is liable to enhanced punishment 
should be seen, in the first instance, by the Magistrate of the District, and, m the event 
of his not considering it necessary to try it himself, he should send it to a specially 


' Sectio.n 310y^ Criminal Procedure Code. 

* Seaion 311, ibid 

* Said Ah. (1934) 36 P. L. R 7. 35 Cr. L. 
L. J. 1387. 

* (1871) Unrep Cr. C. 49; David 
Notsu, (1904 ) 6 Bom L. R 548, 1 Cr. L. J. 
607; (1870) 6 M. H. C. Appr._2; (1865) 1 


688. Bahadur Khan. (1872) P. R. No. 31 of 
1872; Nea Tun Tka. (1894) P. L. J B. 7a 
« Canu Ladu, (1864) 2 B. H. C. R. 126; 
Khalak, (1889) 11 All 393. 

« C. H. a R. & 0. Vol I, Ch. I. s. 99. 
r A H C. G. R (Cr.), Ch. 8. r. 3. 

• Pat. H. C Cr. C. para. 40, p. 18. 
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selected Magistrate for trial, if possible to one with powers under s. 565, Criminal Pro¬ 
cedure Code, and should direct the Magistrate's attention to s. 348 of the Code of Cri¬ 
minal Procedure and s. 75 of the Indian P^ial Code. 

4. Where a Magistrate of the first class hnds he is unable to punish any 
offender adequately, he should submit the case to the District Magistrate with a view 
to its transfer for trial by a Magistrate with powers under s. 30 of the Criminal Pro¬ 
cedure Code. Cases in which a Magistrate with powers under s. 30 of the Criminal 
Procedure Code cannot pass an adequate sentence should be committed to the Court of 
Session. 

5. Ordinarily, every case in which there arc two previous convictions should be 
tried by a Magistrate with powers under s. 30, and also those cases of single previous 
convictions where the previous conviction was of a serious offence, such as burglary, 
or where in the previous case there was a sentence of more than one year’s rigorous 
imprisonment. 

Where there have been four or five previ<Mis convictions of offences against 
property or where the aggregate of previous sentences amounts to four or five years’ 
imprisonment, and the Magistrate is satisfied that a case has been made out for charging 
the accused, he should consider very carefully the question whether the case should be 
commuted to the ODurt of Session, and, if pressed by the Public Prosecutor to commit, 
he should ordinarily do so If he commits, he diould record clearly his reasons for not 
disposing of the case himself. Sessions Judges should keep in view the necessity of 
transporting for life incorrigible offenders, men whose previous convictions. show 
that they are preying on society, and of whose reform there is no reasonable 
expectation. 

In determining what sentences should be passed on previous convicts. Courts 
should fredy refer to the Judgments in their previous convictions, the facts in which 
will often help to ascertain the characters of the convicts and whether there is any 
reasonable probability of their reform. 

6. In awarding sentences of transportation in lieu of imprisonment under s. 75 
of the Indian Penal (5»de, Magistrates should bear m mind that the provisions of this 
section are subject to those of ss. 59 of the Indian Penal Code and 34 of the Code of 
Criminal Procedure. 

7. Seaion 349 gives a Magistrate of the second or third class the means of 
securing the proper punishment of an accused when he finds, in the course of the 
trial, that the maximum sentence which be is empowered to inflict would be insuffiaent. 
At the same time, in resorting to this section, it must be remembered that, when the 
accused appears to be an habitual offender he must ordinarily be dealt with under the 
provisions of s 348, and be sent to the District Magistrate for trial under s. 30, or be 
committed to the Court of Session, 

8 It is the duty of the Police, in conducting the investigation, to take proper 
steps to establish the identity of an accused person and to obtain and produce evidence 
of previous convictions against him The attention of Criminal Courts is directed to the 
decision of the Chief Court in the case of Etifpress v Sham Singh^ and especially to 
the remarks of Mr Justice Plowden at page 70 of the Record, with regard to the duties 
of the Magistrate and of the Police in Ibis matter, it will be seen that the discovery', 
subsequent to sentence, that the prisoner has been previously convicted, but that this 
has escaped notice on account of a change of name, is not in itself a good ground for 
interference on revision 

9. In Punjab Government Circular No 43-1077, dated the 29th July 1870, 
the Criminal Courts of the Province were instructed to enter any presious conviction 
or convictions of a prisoner upon the warrant committing him to jail, and the attention 
of all Magistrates is directed to these instmctlons. In the form of warrant of commit¬ 
ment prescribed for use under the Code of Criminal Procedure, provision has been mads 
for mention of the fact that the convict has been previously convicted, when one or more 
previous convictions have been proved against h«n at his trial, and for the entry of the 
» (1834) P R. No. 36 of 18S4 
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particulars of the previous convictions in a separate statement, which should be attached 
to the warrant of commitment in such cases. 

It is further directed, at the suggestion of the Inspector-General of Police, and 
with the sanction ot the Local GoveraittenU that Magistrates, when committing a pri¬ 
soner to jail, will enter a note in red ink on the warrant of commitment, in cases where 
the identity of the prisoner has not been satisfactorily ascertained, or he declines to give 
an account of himself*. 

Burma Circular.—Under the provisions of s. 221 (7) of the Code of Criminal 
Procedure as amended, in every case in which there are prma fade grounds for believing 
the accused to have been previously convicted of an offence, by reason of which previous 
conviction he is liable to enhanced punishment or punishment of a different kind under 
the provisions of section 75 of the Penal Code or of any other law, he must be charged 
with the previous conviction Form Criminal 82 should be used for this purpose. 
This rule applies m all cases to which section 75 of the Penal Code or any provision of 
law allowing enhanced puni^ment for a second or subsequent offence is applicable, 
even if the Court does not propose to pass a sentence heavier than the maximum sen¬ 
tence allowed by the substantive section under which the accused is charged. 

The accused should be required to plead to the charge of the previous conviction, 
and if he does not admit it the charge should be tned at the conclusion of the trial for 
the substantive offence. The charge must be proved in the manner laid down in 
section 511 of the Code of Criminal Procedure, and the Court should record a finding 
in the judgment as to whether the accused has been so previously convicted or not 

The charge of previous conviction, if omitted at the time of framing the charge 
for the substantive offence, may be added at any time before sentence is passed. 

In many cases in which the accused has been previously convicted of a similar 
offence or of some other offence indicating moral turpitude, but to which no special 
provision of law allowing enhanced punishment in the case of the second or subsequent 
conviction applies, it is nevertheless expedient to pass a more severe sentence than 
would be passed on a first offender in a similar case. In such cases the record must 
show dearly that the previous convictions have been either admitted or proved. 

When the trial is conduded, but before sentence is passed, the Court should 
proceed to try the previous convictions. Form Criminal 83 should be used for this 
purpose*. 

Oudh Rule-—In a case to which the provisions of section 75 of the Indian 
Penal Code apply, the Court, if it convicts the accused, shall set forth in its judgment 
each previous conviction proved against or admitted by the accused, specifying the 
date of the conviction, the section under which it was had, and the sentence imposed. 

4 The following persons shall be liable to be dassified as " habitual criminals,” 
namdy .— 

(0 any person convicted of an offence punishable under Chapters, XII, XVII 
and XVIII of the Indian Penal Code, whose previous conviction or convictions, taken 
in conjunction with the facts of the present case, show that he is by habit a robber, 
house-breaker, dacoit, thief or receiver of stolen property, or that he habitually commits 
extortion, cheating, counterfeiting coin, currency notes or stamps or forgery; 

(t'i) any person convicted of an offerjee punishable under Chapter XVI of 
the Indian Penal Code, whose previous conviction or convictions, taken in conjunction 
with the facts of the present case, show that he habitually commits offences against the 
person; 

(ill) any person committed to or detained in prison under section 123 (read 
with section 109 or section 110) of the Code of Criminal Procedure; 

(iy) any person convicted of any of the offences specified in (i) above when 
it appears from the facts of the case, even although no previous conviction has been 
proved, that he is by habit a member of a gang of dacoits or of thieves or a dealer 
in slaves or in stolen property; 

’ L H. C. R. & O.. Vol II, Ch. XXXI, * B. C. ss. 674, 675, pp. 280, 281. 
p. 136. 
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(y) any member of a criminal tnbe; subject to the discretion of the local 
Government concerned; 

(y») any person convicted of an offence and sentenced to imprisonment under 
the corresponding section of the Indian Penal Code and the Code of Criminal Procedure 
as applied by order under the Indian (Foreign Junsdiction) Order in Council. 1902, 
or by the authority of any Prince or State in India ; 

(y«') any person convicted by a Clouit or tribunal acting outside India under 
the general or special authonty of His Majesty of an offence which would have rendered 
him liable to be classified as an habitual criminal if he had been convicted in a Court 
established in British India. 

Explanaliott .—For the purposes of this definition the word " conviction ” shall 
include an order made under section 118 read with section 110 of the (2ode of Criminal 
Procedure. 

5. The classification of a convicted person as an habitual criminal should ordi¬ 
narily be made by the convicting Court, but if the convicting Court omits to do so, 
such classification may be made by the District Magistrate, or in the absence of an order 
by the convicting Court or District Magistrate, and pending the result of a reference 
to the Distnet Magistrate, by the officer in charge of the jail where such convicted 
person is confined . 

Provided that any person classed as an habitual criminal may apply for a 
revision of the order 

6. The convicting Court or the District Magistrate may, for reasons to be re¬ 
corded in writing, direct that any convicted person or any person committed to or 
detained in prison under section 123 read with section 109 or section 110 of the Code 
of Criminal Procedure shall not be classified as an habitual criminal and may revise 
such direction. 

7. Convicting Courts or District Magistrates, as the case may be, may revise 
their own classifications, and the District Mapstrate may alter any classification of a 
prisoner made by a convicting Court or any other authority; provided that the altera- 
tlon is made on the basis of facts which were not before such Court or authority*. 

Punishment.—No distinct sentence of imprisonment is awardable on account 
of a previous conviction as it is not m itself an offence. It is merely a circumstance 
rendering the offender, convicted of a subsequent offence, liable to a larger measure 
of punishment*. The accused, after four previous convictions for theft, was sentenced 
for a fifth theft of property of no great value to seven jears’ transportation. It was 
held tliat the sentence was not excessive*. A sentence should never be heavier than 
IS necessary to deter the criminal from committing the offence agam. In the case of 
men with previous convictions, regard should be had to their areer and to the time 
that has elapsed between the convictions had against them. This section and s. 221 of 
the Code of Criminal Procedure are not intended for the purpose of automatically 
enhancing by a kind of geometrical progression the sentence to be passed after a pre¬ 
vious conviction*. This section gives no authonty for passing a sentence of whipping 
in. addition to any other punishment®. 

A Sessions Judge cannot {under this section or otherwise) by amalgamating 
a sentence which he is competent to pass upon a prisoner with a sentence under which 
such prisoner is already undergoing irapnsonraent, and commuting the latter sentence, 
condemn such prisoner to a longer period of transportation than he is liable to suffer 
for the crime of which he has last been convicted*. 

Where a previous conviction is pro-ed, the prisoner cannot be dealt with under 
s. 35. Criminal Procedure Code, as if he had been convicted of two offences*. 


* 0. Cr R. (1928) c. VIII, p. 21. 

* (1868) 1 Weir 36; (1878) 1 Weir 37; 
Culab Hamit, (1894) Unrep. Cr. C 68S: 
(1870) 6 M H C Appx. 2. 

* Nga Kan Tha, (1895) 1 U. B. R. (1892- 
1896) 147. 


« Po Nyetn. (1917) 9 L. B. R. 167. 
Cr. L. J. 655. 

* Sia Tun Tha. (1894) P. J. L. 

• Sait>a talad Kaiji, (1868) 5 
(Cr. C) 36. 

s Khatak, (1889) 11 AIL 393. 
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Charge.—If the accused having been previously convicted of any offence Is 
liable, by reason of such previous conviction, to enhanced punishment, or to punish¬ 
ment of a different kind, for a subsequent offence, and it is intended to prove such pre¬ 
vious conviction for the puqxise of affecting the punishment w'hich the Court may 
think fit to award for the subsequent offence, the fact, date and place of the previous 
conviction shall be stated in the charge. If such statement has been omitted, the Court 
may add it at any time before sentence is passed'. But it cannot do so after it is 
passed.* The fact, date and place, of the previous conviction must be stated severally, 
otherwise the accused is not amenable to the tenns of this section®. A charge of hawng 
committed the offence after a previous conviction, therefore, should contam an allega¬ 
tion that the offence has been committed after a previous conviction. A statement in 
account that, at the time when the prisoner committed the offence (no offence having 
been mentioned specifically in the count), he had been previously convicted of offences 
punishable under Chapter XVII of the Penal Code, is not sufficient*. A separate charge 
under s. 75 of the Pmal Code must be framed and recorded if the prisoner is to be 
tried for an offence punishable under it* 

The charge after a previous oonviotion should nin thus ;— 

I {name and office of the Magi^rate, etc.) hereby charge you (name of ac¬ 
cused) as follows • 

That you. on or about the—-day of-, at—committed-and thereby 

committed an offence punishable under section—-of the Indian Penal C^ode and with¬ 
in my cognizance [or within the cognizance of the C^rt of Session for the High 
Court)!. 

And you, the said-, stand further charged that you, before the committing 

of the said offence, had been convicted on the-day of—-in Calendar No.—of——on 

the fife of-of an offence punishable under Chapter XII (or XVII) of the Indian 

Penal Code with imprisonment for a tenn of three years, to wit, the offence of-- 

■which conviction is still in full force and effect, and that you are thereby liable to 
enhanced punishment under s 75 of the Indian Penal Code. 

And I hereby direct that you be tried by the said High Court (or the Court 
of Session) on the said charge. 

In all cases in which a previous conviction of any offence would render an 
accused person liable, if convicted on the charges for which he is under trial, to the 
penally of whipping as an additional punishment, and it is intended to prove such 
previous conviction for the purpose of affecting the punishment to be awarded, the 
Court trying the accused person shall draw up a distinct charge specifying the liability 
to whipping as an additional punishment and how it arises. 

The charge should be to the following effect;— 

That at a date previous to the date of the offence of-now charged against 

you-viz., on the-you-were convicted by the Court of-of the offence of 

--spaified ms 3 or 4 ol the Whipping Act (jV of 1909) and that this 

conviction of——is still in full force and effect and being a conviction for the same 
specific offence as that now charged agamst you, renders you liable in case you should 
now be again convicted of-to the punishment of whipping in addition to the punish¬ 

ment provided for the said offence by the Indian Penal Code 

Madras Rule.—If it is proposed to prove several previous convictions against 
an accused person for the purpose of affecting his punishment, they should not be 
lumped in one head of charge, but should be set forth separately, each under a distinct 
head of chaige« 

» Section 221 (7), Cnminal Procedure 41. 

Code- An omission to stote in the charge the » Haidar, (1883 ) 3 A. \V. N. 110 ; Abbulu, 
fact of previous convictions does not render (1909) 7 M. L. T. 77. 
the conviction illegal if the sentence awarded * Sheikh fakir.dSTi] 22 tV. Jt (Cr.) 39- 

is within the competency of the Court under » Dordsami, (1886) 9 Mad. ,284 : Dungti. 

the ordinary provisions of the'Penal Code: (1911) P. W. R. (Cr.) No. 40 of 1911, 12 
Abdul Karm. (1933) 29 N. L R. 309, 31 C^. L. J. 233. 

Cr. L. J. 1166. « M. H. C. R. P„ s. 166. 

* Rajeoomar Bose. (1873) 19 W. R. (Ct.) 



SEC. 75.1 


OF PUNISHMENTS. 


143 


Burma Circular.—(a) Under the provisions of section 221(7), Criminal Pro¬ 
cedure Code, in every case in which there are prima facie grounds for believing the 
accused to have been previously convicted of an offence, by reason of which previous 
conviction he is liable to enhanced punishment or punishment of a different kind for 
a second or subsequent offence, he must be formally charged with the previous con¬ 
viction. Form Criminal 82 should be used for this purpose. This rule applies in all 
cases to which section 75 of the Penal Code or any o^er provision of law allowing 
enhanced punishment for a second oi subsequent offence is applicable, even if the Court 
does not propose to pass a sentence heavier than the maximum sentence allowed by 
the substantive section under which the accused is diarged. 

(6) If the diarge of the previous convictions is omitted at the time when the 
charge of the substantive offence is framed, it may be added at any time before sentence 
is passed. 

(c) Examples of cases in which enhanced punishment may be awarded for a 
second or subsequent offence, other than under the Penal Code, are section 4 of the 
Metal Tokens Act, 1889, sections 11 and 12 of the Burma Gambling Act, 1899, and 
section 46 of the Burma Excise Act. 1917*. 

The Central Provinces Circular.—It seems necessary to point out that all 
convictions on record at the date of the chiige are not always to be reckoned as pre¬ 
vious convictions for the purposes of $. 75 of the Indian Penal Code or ss 3 and 4 
of Act VI of 1864. A previous conviction for the purpose of affecting the punishment 
• which a Court is competent to award is a conviction the penalty following which had 
been undergone by the accused (m whole or in part) at the lime when he committed 
the offence for which he is being tried 

When a person has been convicted at or about the same lime of more offences 
.than one and after undergoing the accumulated penalties for those offences commits 
another offence and is again convicted, each of the previous convictions is a separate 
conviction in relation to the present conviction 

It is not necessary to state previous convictions m the charge unless it is in¬ 
tended to prove them for the purpose of affecting the punishment which the Court 
is competent to award, that is, in order to render the accused liable to a sentence which 
could not otherwise have been passed under the law, such as an enhanced sentence 
under the provisions of s 75 of the Indian Penal Code, or a sentence of whipping, in 
addition to other punishment under Act VI of 1864 

Where previous convictions are used, not for the purpose of affecting the punish¬ 
ment to which the accused is legally liable, but merely to influence the Court in deter¬ 
mining the amount of punishment which it shall award, though they need not be stated 
in the charge, they should be formally proved if they are not admitted In using them 
for this limited purpose the Magistrate should be guided by the analogy of s 310, 
Criminal Procedure Code. The judgment should be temporanly closed as soon as the 
conclusion that the accused is guilty has been amved at therein The order sheet 
should then show that the accused is questioned as to certain previous con\ncUons 
alleged but not up to that stage admissible in evidence, the actual questions and answers 
being recorded as a postscript to the examination made under s 342, Criminal Procedure 
Code. ■ Whether these convictions are admitted or denied, the documents constituting 
legal proof of them will of course be filed with the record Finally, the judgment 
will be completed and the printed sheet for finding and sentence will then be filled up* 



CHAPTER IV. 

General Exceptions. 


“ This cliapter has been /ramed in order to obviate the necessity of repeating: 
in eveiy penal clause a considerable number of limitations Some limitations relate only 
to a single provision, or to a very small class of provisions. .Every such exception 
evidently ought to be appended to the rale which it is intended to m^ify. But there 
are other exceptions which are common to all the penal clauses of the Code, or to a 
great variety of clauses dispersed over many chapters. .It would obviously be incon¬ 
venient to repeat these exceptions several times m eveiy page. We have, 
therefore, placed them in a separate chapter, and we have provided diat every defini¬ 
tion of an offence, every penal provision, and every illustration of a definition or penal 
provision, shall be construed subject to the provisions contained in that chapter 

The word ‘ offence ’ in this Chapter denotes a thing punishable under the Code, 
or under any special or local law (s. 40) 

This Chapter applies to offences punishable under ss 121A, 124A, 225A, 225B, 
294A and 304A*. 

Onus of proving an exception lies on the accused.—^When a person is accused 
of any offence, the burden of proving the existence of circumstances bnnging the case 
within any of the genera! exceptions m the Penal Code, or within any special exception 
or proviso contained in any other part of the same Code or in any law defining the * 
offence, is upon him, and the Court shall presume the absence of such circumstances*. 

Where an accused person has raised pleas inconsistent with a defence which 
would bring his case within one of the gpieral exceptions he cannot, in appeal, set up- 
a case, upon the evidence taken at his trial, that his act came within such general ex¬ 
ception ; the circumstances which would bring the case of an accused person within 
any of the general exceptions can and may be proved from the evidence given for the- 
prosecution or to be found elsewhere m the record In the absence of such evidence the* 
Court is not competent to assume the existence of those circumstances, more particularly 
when the pleas taken are inconsistent with the assumption that such circumstances- 
might have existed or that doubt may anse in consequence of such assumption and the- 
accused ought to be given the benefit of the doubt*. 

76. Nothing is an offence which is done by a person who is, or 
Act c^e by a vvho by reason of a mistake of fact^ and not by reason 
by^st^te^ffiS of a mistake of law"' in good faith believes himself 

believing himself to be, bound by law® to do it. 

bound, by law. ’ 

ILLUSTRATIONS. 

(o) A, a soldier, fires on a mob by the order of his superior officer, in conformity 
with the commands of the law. A has committed no offence. 

( 6 ) A, an officer of a Court of Justice, being ordered by that Court to arrest 
Y, and, after due enquiry, believing Z to be Y, arrests, Z. A has committed no offence. 

COMMENT 

No more is meant by this section than to excuse a person who has done what 
by law is an offence, under a misconception of facts, leading him to believe in good 
faith that he was commanded by law to do it It is based on the maxim ignoraniia- 
faclt excusat. See Comment on s. 79, injra. 


* Note B, p. 106. 

* Act XXVir of 1870, s. 13, as amended 
by Act Xn of 1891. 

® The Indian Evidence Act, I of 1872, 
s. 105; S /1160 Prosad Pandah, (1878) 4 CaL 


124; Duijendia Chandra, (1915) 19 C.W.N. 
1043. 16 Cr. L J. 724. 

* Wajid Husain, (1910) 7 A. L. J. 438, 
11 Cr. L. J 374. 
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Scope.—This and tlie following three sections leave untouched the liability in 
a ciul suit of the persons who claim their benefit 

1. ' Mistake of fact —See Comment under s 79, injra. 

2. ' Iilistake of law —See Comment under s. 79, infra. 

3. ' In good faith believes himself to be, bound by law —In reference to 
this section, Rattigan, J., observed : “To entitle a person to claim the benefit of that 
section (s. 76) it is "necessary to show the existence of a state of facts which would 
justify the belief in good faith, interpreting the latter expression with reference to Sec¬ 
tion 52,.. .that the person to whom the order was given was bound by law to obey 
It Thus in the case of a soldier, the Penal Code does not recognize the mere duty of blind 
obedience to the commands of a supenor as sufficient to protect him from the penal 
consequences of his act. Difficult as the position may appear to be, the law requires that 
the soldier should exqfcise his own judgment, and unless the actual circumstances are of 
such a character that he may have reasonably entertained the belief that the order was 
one which he was bound to obey, he will be responsible like any other sane person for 
his act, although he may have committed it under the erroneous supposition that his 
superior was by law authorized to issue the order. His mistake in short must be a 
mistake entertained in good faith on a question of fact. Such a construction of the law 
may indeed subject the soldier to military penalties, and, in certain cases, place him in 
the serious dilemma of either refusing to obey an order which he believed to be unjusti¬ 
fiable in fact, thereby rendenng himself liable to military law, or, by obeying it, to 
subject himself to the general criminal law of the land But on a balance of considera¬ 
tions the Legislature has deemed it wise for the safety of the community that no special 
exemption should be allowed to a soldier who commits what would ordinarily be a 
penal offence from that enjoyed by any other persem, who does the same act believing 
in good faith that he is bound by law to do it A mistake of law in either case would 
afford no protection, though it might go m mitigation of punishment, and thus military 
discipline, while it regulates the conduct of the soldier in military matters, is made 
subject to a higher law m favour of public safety, when the act which the military 
discipline attempts to enforce or to justify is one which affects the person or property 
of another. In such a case the cwtl law looks to the sutrounding circumstances to see 
whether they are of such a character as would lead a man of ordinary intelligence to 
entertain a reasonable belief that he is bound by law to obey the command of his 
superior Alison, in his Principles of the Criminal Law of Gotland*, says “ The 
express command of a Magistrate or officer will exonerate an inferior officer or soldier, 
unles.s the command be to do something plainly illegal, or beyond his known duty If 
through gross ignorance, or neglect, or design, a Judge or Magistrate pronounce an 
unlawful sentence, what shall be said of the officers or others who carry it into execu¬ 
tion?. If the order or warrant was plainly illegal, as, for example, to strangle a pn- 
soner in jail, or to poison him, or the like, certainly the mere possession of such a 
warrant will not prevent the officer who wickedly yidds it obedience from being held 
as art and part in the legal murder, and suffering for its commission But, on the other 
hand, if the error was in such a part of the proceedings, as the officer entrusted with its 
execution has no opportunity of seeing, and is not called upon in duty to examine, 
and if the warrant put into his hands be fair and in ordinary form, certainly he wiU 
not be answerable for any illegality or vice in the previous and to him inscrutable pro¬ 
ceedings 

“ The same distinction is applicable to the case of a soldier acting in obedience 
to the orders of his superior officer, with this additional circumstance in his favour, 
that he is not only m a much humbler station, and trained to more impliat obedience 
than a legal functionary, but subject to a peculiar and peremptory Code of laws, 
armed with powers of extraordinary seventy, for the express purpose of enforcing on 
his part the most implicit obedience to command It will require, therefore, the very 

> \tamat Klian. (1883) P. R No 17 ol 
1883. p. 39. 


First Ediuon. p 673. 
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strongest case to subject a soldier to punishment for what he does in obedience to the 
distinct commands of his commanding officer. But still this privilege'must have 
its limits; it is confined to what is commanded in the course of official duty, 
and which plainly and evidently does not transgress its limits. For what if an officer 
command a private soldier to commit murder or to steal, or to aid him- in a rape, or 
if he order file of soldiers to fire on an inoffensive multitude, certainly in none of 
these cases will the privates be exempt from punishment if they yield obedience to such 
criminal mandates ”, 

For illegal acts, however, neither the orders of a parent nor those of a master will 
furnish any defence. Section 132 of the Criminal Procedure Code protects a soldier 
against prosecution for any act done m obedience to any order he is bound to obey. 

Liability of private persons to assist the police.—Private persons bound to 
assist the police under s 42 of the Code of Criminal Procedure would be protected 
under this section. • . 

CASES 

Lawful arrest of a wrong person.—A police-officer came to Bombay from 
Kanara with a warrant to arrest a person After reasonable inquiries he arrested the 
complainant believing in good faith that he was the person to be arrested. The com¬ 
plainant prosecuted the police-officer for wrongful confinement. It was held that 
the police-officer was protected by this section and was guilty of no offence*. 

Act done under a superior’s order.—Nothing but fear of instant death is the 
defence for a policeman who tortures any one by the order of a superior. The maxim 
respondeat superior hag no application m such a case* Where a naik and three sepoys 
of a regiment were found on the facts to be guilty of culpable homicide not amounting 
to murder, in that they fired upon a mob which was threatening them under circum¬ 
stances which did not render the act excusable under this section, and two men were 
shot dead, it was held that the sepoys, who had fired in obedience to the naik’s order, 
were not protected by this section, as they were cognizant of all the circumstances of the 
quarrel, and, there being no room for a mistake of fact, they must be taken to have 
known that the naik was wrong in law m firing upon the mob, and that they were not 
bound to obey his illegal order*. A constable verbaUiy ordered two other police constables 
to arrest bad characters on a road and to fire if resisted. The accused challenged two 
men and then fired as one of them did not stop and killed one roan. It was held that 
the accused acted unlawfully and should not have been acquitted on a charge of culpable 
homicide not amounting to murder. A police-officer who commits a wrongful act under 
the order of his superior officer is liable to punishment as his mistake of law in suppos¬ 
ing himself authorized cannot be accepted as a good defence though it may be a ground 
for mitigation, of punishment*. 

English cases —A gun discharged in the ordinary and regular course of ball 
practice by an artillery man in a garrison town missed the mark, and killed a man who 
was lawfully passing near the spot m a boat, the place being a public one and open 
to all people. The artillery man who fired the gun was acting under the command 
of a superior officer, who was acting in obedience to the general orders of the Major- 
General. It was held Uiat the Major-General was not guilty of manslaughter®. A sailor 
was ordered by his superior officer on board a man-of-war to prevent boats from ap¬ 
proaching the ship, and had ammunition givra him for that purpose. Boats having 
persisted, after repeated warnings, in approaching the ship, he fired at one and killed a 
person. It was held that this was murder although he fired under the impression that 
It was his duty to do so, as the act was not necessary for the preservation of the ship®. 


* Gopalia Kallaiya, (1923 ) 26 Bom. L. R. 
138, 25 Ct. L. J. 797. 

a Lah/iAfln, (1895) 20 Born. 394. 

3 CuTdit Singh, (1883) P. R. No. 16 of 
1883; Allah Rakhto. (1922) 17 S. L. R. 182. 

* Nga Myat Tha. (1882) S. J.*L. B. 164. 


'The detention by a Monigar of certain persons 
under the order of a District Afagistrate was 
held to be illegal : Kampai Gowda, (1911) 5 
Cn L. Rep. 34. 

* Hutchinson, (1864) 9 Cox 555. 

« Thomas, (1815) 4 M. & S. 442. 
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A soldier, who commanded the Guards at the trial and execution of Charles I, pleaded 
at his trial that all he did was as a soldier by the command of his superior officer whom 
he must obey or die. It was resolved that that was no excuse, for his superior was a 
traitor, and all who joined with him in that act were traitors and where the command 
is traitorous the obedience to that command is also traitorous^ 

Bound by law.—Where a defamatory statement was made by a person as a 
witness in a case, but the person was not boimd by law to go into the witness box and 
make it, it was held that this section did not apply*. On an indictment against the 
engine driv’er and fireman of a railway tram for ^ manslaughter of persons killed 
wWle travelling in a preceding train running into it, it appieared that on the day in 
<luestion special instructions had been issued to them, which altered the signal for 
danger so as to make it mean not' stop ’ but * proceed with caution ‘ It was held that 
if the pnsoners honestly believed that they were observing them, and they were not 
obviously illegal, they were not criminally responsible*. 

PRACTICE. 

Procedure.—Punishment.—^Though ignorance of law is not a defence in law, 
yet it is a natter to be considered in mitigation of punishment* 

77. Nothing is an offence which is done by a Judge* when 
Act of Judge ^^cting judicially* in the exercise of any power which 
when acting judi- is, or which in good faith* he believes to be, given to 
him by law. 

COMMENT 

This section protects Judges from criminal process just as the Judicial Officers' 
Protection Act’ saves them from civil suits. Section 1 of that Act says • " No Judge, 
Magistrate, Justice of the Peace, Collector or other person acting judicially shall be 
liable to be sued in any Civil Court, for any act done or ordered to be done by him in 
the discharge of his judicial duty, whether or not within the limits of his jurisdiction 
provided that he at the time, m good faith, believed himself to have jurisdiction to 
do or order the act complained of ” 

The exception in this section is in favour of a Judge only; whereas the Judi¬ 
cial Officers’ Protection Act protects every “ Judge, Magistrate, Justice of the Peace, 
Collector or other person acting judicially 

Under this section a Judge is exempted not only m those cases m whidi he 
proceeds irregularly in the exercise of a power which the law gives him, but also in 
cases where he in good faith exceeds his jurisdiction and has no lawful powers. 

In a Calcutta case® Markby, J. said ■ “The duties which he (a Magistrate) 
usually performs are of such a nature as to render it absolutely necessary for their due 
performance that he should have that protection He has generally either to punish 
an offence or to vindicate the rights of a private individual, and if he were hampered 
by fear of the consequences which might arise from a mistaken conclusion, he could 
not have that independence of mind which is essential to the discharge of such func¬ 
tions as these. This protection is not confined to persons holding and exercising a 
regular judicial office, but it extends to any persons whose duty it is to adjudicate 
upon the rights or punish the misconduct of any given person, whatever form their 
proceedings may take, or however informal they may be. This has been so held in 
England’ and I do not see any reason to doubt that the same would be held here 

Scope.—This section docs not cover the case of remarks made by a Judge or 


» Axtelt, (1661) Keylmg 13 

* Bhaguian Stngh v. Arjun Dali. (1920) 
38 A. L. J. 846. 21 Cr. L. J. 564 

» Tratncr, (1864) 4 F. & F. 105. 

* Esop. (1836) 7 C & P 456. 


s Act XVIII of 1S50. s. 1 
® ChundCT A'aram \ Brito BuUub. (1874) 
14 Beng L. R. 254. 257. ' 

* Toeer v Child. (1857 ) 7 E. & B. 377. 
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Magistrate in the course of his office so as to exempt him from any liability for defa¬ 
mation under s 500. In such a case the excqjtions to s. 499 wjH apply*. 

' !• —See s 19. supra 

2 . ' Judicially —" The word * judicial ’ has two meanings. It may refer to 
the discharge of duties exercisable by a Judge or by Justices m court, or to administra¬ 
tive duties which need not be performed m court, but m respect of which it is neces¬ 
sary to bring to bear a judicial mind,—i e, a mind to determine what is fair and just 
in',respect of the matters under consideration Justices, for instance, act j'udicially 
when administering the law in court, and they also act judicially when determining in 
their;private room what is right and fair in some administrative matter brought before- 
them; as, for instance, levying a rate '*» It is not merely in respect of acts in Court, acts 
sedente curia, that a Judge has an immunity, but in respect of all acts of a judicial 
nature^ An order under the seal of a criminal Court to bring a native in that Court, 
to be there dealt with on a criminal charge, is an act of a judicial nature, and whether 
there was any irregularity or error in it, or not. would be dispunishable by ordinary 
process at law' If it be once established that the act in question emanated from, and 
was appropriate to, the legal duties of the office of a Judge, it must stand as an act 
purely judicial. Whether such act be done by the Judge m chamber or sedente curia, 
the privileges connected with the duties of the Judge's situation, and which are given 
for the public safety and advantage, in which the security and independence of the 
Judge are interwoven, must necessarily await upon such acts, as if they are judicial* 

If a party bona fide, and not absurdly, believes that he is acting in pursuance 
of a statute, he is entitled to the special protectiim which the Legislature intended for 
him although he ha^ done an illegal act* 

When there is junsdiction. but the jurisdiction is exercised under a misappre¬ 
hension, either with reference to a person not within it or in excess of the power of the- 
tnbunai, in such cases the persons acting with judidal* authority would not be crimi¬ 
nally responsible, but supposing there is no jurisdiction at all, that the whole proceed¬ 
ing is coram non judtee, that the judicial functions are exercised by persons who have 
not judicial authority or power, and a man's life is taken, that is mu^der^ 

3. ‘ Good /aith '.—See s 52. supra Where a criminal information is applied 
for against a Magistrate, the question for the Court is not whether the act done be 
found on investigation to be strictly right or not, but whether it proceeded from an 
unjust, oppressive or corrupt motive or from mistake or error only^. 

78. Nothing which is done in pursuance of, or wJiich is war¬ 
ranted by the judgment or order’ of, a Court of 
suam to°S!c jffig- Justicc', if done whilst such judgment or order re- 
ment cr order of mains in force, is an offence, notwithstanding the- 
Court may have had no jurisdiction’ to pass such 
judgment or order, provided the person doing the act in good faith^ 
believes that the Court had such j'urisdiction. 

COMMENT. 


This section is merely a corollary to s. 77. It affords protection to officers 
acting under the authonty of a judgment or order of a Court of JusUce. It differs 


1 Kamla Patel. (1934) 30 N L R 234. 
35 Cr. L J. 947. 

* Per Lopez, L J, in Payal Aguaffum.elc., 
Society V Parkinson. 11892] 1 Q. B. 431. 452 
s Colder V Halket. (1839) 2 M 1. A 293. 
308. 


« Ibid, p 308 

5 Vide ihe judgment of Lord Norbuiy m 
TaafSe V. pomtes, (1814). This judgment was 
separately published at Dublin, but is not re¬ 


ported m any senes of Reports 
• Spooner v Juddow, (1^0) 4 M, I. A. 
353. 379. 


in ffie form of a book. * ’ 

• Barton. (1820) 3 B. & Aid. 432. 
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from s. 77 on the question of jurisdiction.’ Under jt the officer is protected m.carry¬ 
ing out an order of a Court which may have no j’urisdiction at all, if he believed that 
the Court had junsdiction ; whereas under s. 77 the Judge must ^ acting within his 
jurisdiction to be protected by iL It was I-ord Hale's opinion that the order of a 
Court, having a colour of jurisdiction, though acting erroneously, is enough to justify 
the ministerial officer. 

Mistake of law can be pleaded as a defence under this section 

1. 'Order'.—If the form of the order is not in accordance with law, for 
example, an oral order for a written cme, the persons executing such order will not be 
protected under this sectioru. A person was arrested under s. 478 of the Code of 
Civil Procedure. On his being brought before the Court, the Judge orally ordered the 
bailiff to keep him in custody. The bailiff in turn orally ordered a process-server to 
take charge of him It was held that the bailiff and the process-server were liable for 
wrongful confinement as s. 481 of the Civil Procedure C^e only authonzed a Judge 
to commit piersons to jail under a particular form of order*^, 

2. ' Court of Justice —See s 20, supra 

3. 'Jurisdiction'.—'Jurisdiction' means authority or power to act in a 
matter, and not aulhonty or power to do an act in a i^rticular manner or form* A 
judicial officer, for instance, who, in the discharge of his judicial duties, issues a war¬ 
rant which he has authority to issue, though the particular form or manner in which 
he issues it is contrary to law, acts within and not withcmt the limits of his junsdiction 
in this sense*. 

4. ' Good faith '.—See s 52, supra. The arrest under civil process of a 
judgment-debtor going to a Court m obedience to a citation to give evidence, and 
made within the precincts of that Court, and with some show of violence and con¬ 
tempt of Court, was held not to entitle the officers making the arrest to protection 
under the section*. 

Protection from civil liability.—^The Judiaal Officers' Protection Act says 
that “ no Officer of any Court or other person, bound to execute the lawful warrants 
or orders of any such Judge, Magistrate, Justice of the Peace, Collector or other per¬ 
son acting judicially shall be liable to be sued in any Civil Court, for the execution of 
any warrant or order, which he would be bound to exeaite, if withm the jurisdiction of 
the person issuing the same”® 

Protctiion of police-officers from prosecution or action.—The Police Act® 
says . " When any action or prosecution shall be brought or any proceedings held 
against any Police Officer for any act done by him in such capacity, it shall be lawful 
for him to plead that such act was done by him under the authority of a warrant 
issued by a Magistrate Such plea shall be proved by the production of the warrant 
directing the act, and purporting to be signed by such Magistrate, and the defendant 
shall thereupon be entitled to a decree in his fa\our, notwithstanding any defect of 
jurisdiction in such Magistrate No proof of the signaUire of such Magistrate shall 
be necessary, unless the Court shall see reason to doubt its being genuine. Provided 
always that any remedy which the party may have against the authority issuing such 
warrant shall not be affected by any thing contained in this Section ” 


. * Maung Pu. (1908) 4 L B R 253. 8 Cr 
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79. Nothing is an offence which is done by any person who is 
Act done by a justified by law', or who by reason of a mistake of 
person fact* and not by reason of a mistake of law* in good 

b&SIng ^ himffif faith*, bcUeves himself to be justified by law, in doing 

justified, by law. 


nXUSTRATlON 

A sees Z commit what appears to A to be a murder. A, in the exercise, to the 
best ol his judgment, exerted m good lahh, oi the power wWch the law gjves to ail 
persons of apprehending murderers in the act, seizes Z, in order to bring Z before 
the proper authorities. A has committed no offence, though it may turn out that Z 
was acting m self-defence. 

COMMENT. 

■ Distinction between ss. 76 and 79.—^The distinction between s. 76 and this 
section is that in the former a person is assumed to be bound, and in the latter to be 
justified by law. in other words, the distinction is between a real or supposed legal ob¬ 
ligation and a real or supposed legal justificaticai, in doing the particular act. 

“ Under both (these sections) there must be a bona fide intention to advance 
the Lau)^ manifested by the circumstances attending the act which is the subject of 
charge ; and the party accused catmot allege generally that he had a good motive, but 
must allege specially that he believed in good faith that he was bound by law (s. 76) 
to do as he did, or that being empowered by law (s 79) to act m the matter, he had 
acted to the best of his judgment exerted m good faith " 

Distinction between s. 79 and s. 132 of Criminal Procedure Code.—ThU 
section can only be applied when all the facts are known, 1 e, when the trial is over, 
s. 132 of the Criminal Procedure Code can only operate before the trial b^lns. Pro¬ 
tection given by this section is a protection a^mst conviction, while the protection 
given by s 79 is a protection against trial*. 

Application of the section to special or local Jaw.—The Madras High Court 
has held that the plea of justification provided by this section is available only for 
an offence punishable by the Code and not for offences punishable by any special or 
local law and hence the belief of the accused that he was lustified in his act does not 
exculpate him from punishment for his guilt under the Forest Act* The Bombay High 
Court has held otherwise in a case m which the accused, a contractor engaged by the 
public Woihs Department, quarried stones required for a public road, from a place 
which was pointed out to him by the officers of that department The place in question 
was in a protected forest and no permission was takoi of the Forest Department for 
quarrying. The accused was ctmvicted under the Indian Forest Act, but the High 
Court quashed the conviction on the ground that the accused was entitled to the pro¬ 
tection under this section*. 

1. 'Justified by law'.—This phrase is used in its proner and strirt sense in 
reference to something needing t( . 

There is no justification wi 
under the Hindu or Mahomedan 

with him in spite of the general 1 • . .— .—w 

m ss 339 , 340 and 350. The forable removal of the wife amounts to an offence, and 
persons who join the husband in doing so are also not protected by this section*. An 
advocate is not justified by law in asking a Magistrate to return the money received 
by the Magistrate by way of bribe*. 


* 1st Rep, s. 114, p. 219. 

* Schamnad v. Rama Rao, 


(1932J M. W. 


N. 1225, 34 Cr. L. J 523. 

* UV.U. (1913) 15 Cr. L. J. 171. ^ 

* Kaisim hub Sab. (1912) 14 Bom. I- R- 
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2. ' Mistake of fact —‘ Mistake ’ is not mere forgetfulness*. It is a slip 
'* made, not by design, but by mischance Mistake, as the term is used in jurispru* 
dence, is an erroneous mental condition, conception, or conviction induced by ignorance, 
misapprehension, or misunderstanding of the truth, and resulting in some act or omis¬ 
sion done or suffered erroneously by one or both of the parties to a transaction, but 
without its erroneous character being intended or known at the time It may concem 
either the law or the facts involved 

A mistake of fact consists m an unconsciousness, ignorance, or forgetfulness of a 
fact past or present, material to the transaction, or in the belief of the present existence 
of a thing material to the transaction, which does not exist, or in the past existence of a 
thing which has not existed. 

Under s. 76 and this section the mistake must be one of fact and not of law At 
common law an honest and reasonable belief in the existence of circumstances, which, 
if true, would make the act for which a prisoner is indicted an innocent act, has always 
been held to be a good defence. Honest and reasonable mistake stands in fact on the 
same footing as absence of the reasoning faculty, as in infancy, or perversion of that 
faculty, as in lunacy®. If a man. for instance, intending to kill a thief m his own 
house, kills a member of his family, he will be guilty of no offence*. “ It may be laid 
down as a general rule that-an alleged offender is deemed to have acted under that state 
of facts which he in good faith and on reasonable grounds believed to exist when he did 
the act alleged to be an offence Where, through mistake, a man, intending to do- 
a lawful act, does that which is unlawful, here the deed and the will act separately, there 
18 not that conjunction between them which is necessary to form a cnmmal act. 
“IgnoTmtia jacH doth excuse, for such an ignorance many times makes the act itself 
morally involuntary. .It is known m war, that it is the greatest offence for a soldier to 
kill, or so much as to assault his general. suppose then the inferior officer sets his 
watch, or sentinels, and the general to try the vigilance or courage of his sentinels 
comes upon them in the night in the posture of an enemy,. the sentinel strikes, or 
shoots him, taking him to be an enemy; his ignorance of the person excuseth his 
offence"*. Similarly, where a man made a thrust with a sword at a place where, 
upon reasonable grounds, he supposed a burglar to be. and blled a person who was not 
a burglar, it was held that he had committed no offence’ In other words, he was m 
the same situation as far as regarded the homicide as if he had killed a burglar. 

But where an act is clearly a wrong in itself, and a person, under a mistaken 
impression as to facts which render it criminal, commits the act, then, according to the 
Tatio decidendi in Prince’s case*, he will be guilty of a criminal offence 

Cases.—Mistake of fact.—Good defence.—The accused, a police constable, 

' le pieces of cloth. 

d questioned him. 
to allow the con- 

plainant was^^arrested by ^e constable, but was released by the Inspector of Police The 
complainant then prosecuted the constable for wrongful restraint and confinement, and 
the Magistrate convicted the constable of the said offence The High Court held that 
the conviction was ivrong as the constable acted under a bona fide belief that he was. 
legally justified in detaining what he suspected to be stolen property The putting of 
questions to the complainant to clear up his suspiaons was an indication of good faith 
and he was, therefore, protected by this section*. A chowkidar in good faith took the 
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complainant for a thief and captured him. It was held that he was entitled to the 
ben^t of s. 76 and this section. Campbell, J., said ; “ If there was any mistake regard¬ 
ing the fact of complainant’s being a thief, it was a mistake of fact, and not a mistake 
of law Where a person believing in good faith that the object of his assault was 
not a human being but a ghost, caused fatal injuries on another which resulted in the 
death of the latter, it was held that m view of the provisions of this section, the accused 
was not guilty of murder or culpable homicide or even of an offence under s. 304A*. 
Where certain persons went to execute a warrant of arrest against their judgment-debtor, 
and-a palanquin with closed doors was noticed to be coming out of the male apartments 
of the house, and they believing that the judgment-debtor was effecting his escape in it, 
stopped It and examined it, although the jjerson accompanying it protested and said 
there was a lady in it and there turned out to be in it a pardaniskin lady of rank, it was 
held that the accused were protected by this section*. 

Where the act of conveying liquor without a permit was made penal by the 
Madras Abkari Act* and the onus of proving that the act was not an offence was 
thrown by the Act upon the accused, it was held that the accused had discharged the 
onus by proving that they believed in good faith that they were not transporting liquor*. 

English cases —The prisoner was convicted of bigamy, having gone through the 
ceremony of marriage within seven years after she had been deserted by her husband. 
She believed in good faith and on reasonable grounds that her husband was dead. It 
was held that a bona fide belief on reasonable grounds in the death of the husband at 
the time of the second marriage afforded a good defence to the indictment, and that the 
conviction was wrong* Where a statute prohibited a licensed victualler from supplying 
liquor to a police constable on duty, and a victualler did supply liquor to a constable 
bona fide believing that he was off duty, it was held that he had committ^ no offence^ 
Bad defence,—A police-officer saw a horse tied up in B’s premises, and because 
it happened to resemble one which his father had lost a short time previously, he 
jumped at once to the conclusion that B had either stolen the horse himself, or had 
purchased it from the thief, and compelled B to account for his possession He found 
that B had ^ught the animal from one S; so he sent for S, charged him with the 
theft, and compelled him to give bail whilst an inv^tigation was pending. The police- 
officer never sent for the supposed owner of the horse, or took the trouble of getting 
any credible in/ormab'on as to whether it was his father’s horse or not. It was held 
that the police-officer had not acted in good faith, that is, with due care and attention, 
and that this section did not protect him*. 

English cases. —It is no defence to an indictment for unlawfully taking an un¬ 
married girl under the age of sixteen years out of the possession, and against the ml/ 
of her father, that the accused bona fide and reasonably believed that the girl was 
older than sixteen'. One of the grounds for this decision was that, notwithstanding 
such belief, the prisoner intended to do and did a wrongful or immoral act, and not 
an innocent act, when he took the girl away. This case may be thus distinguished 
from Tolson’s case, in which the conduct of the woman was not in the smallest degree 
immoral, but was. on the other hand, perfectly natural and legitimate. The accused 
was convicted under a statute of receiving lunatics into her house, not being a house 
duly licensed under the statute, but it was found that though the persons so received 
were lunatics, the defendant honestly, and on reasonable grounds, believed that they 
were not lunatics. It was held that such belief was immaterial and that the convic¬ 
tion was right*®. It is not easy to draw a disUnrtion between Tolson's case and* this 
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case. But the decision in this case appears to have gone on the scope of the Act 
constituting the offence, and the object for which it was apparently passed. Where 
a statute made it an offence for any licensed person to sell any intoxicating liquor to 
any drunken person; and a publican sold such liquor to an intoxicated person who 
had given no indication of intoxication, and without bdng aware that the person so 
served was drunk, it was held that the prohibition was absolute, and that knowledge 
of the condition of the person served with liquor was not necessary to constitute the 
offence*. Similaily, where a statute imposed penalties on every holder of a licaise 
who knowingly sold or delivered any intoxicating liquor to any child under fourteen 
for consumption by any person, excepting such intoxicating liquors as were sold or 
delivered in corked and scaled vessels in tlie prKcnbed manner, and a licensee deli¬ 
vered liquor to a child under fourteen in a vessel not corked and sealed, it was held 
that he was liable under the statute, although he honestly believed when he delivered 
the liquor that the vessel was so corked and sealed*. 

3. ’Mistake of law’.—A mistake of law happens when a party having full 
knowledge of the facts comes to an erroneous conclusion as to their legal effect It is 
a mistaken opinion or inference arising from an imi^rfect or incorrect exercise of the 
judgment upon facts as they really are. Mistake m point of law in criminal cases is 
no defence. " Ignorance of the municipal law of the kingdom, or of the penalty 
thereby inflicted upon offenders, doth not excuse any. that is of the age of discretion and 
compos mentis, from the penalty of the breach of it; because every person of the age 
of discretion and compos nienlis is bound to know the law, and presumed so to do”*. 

Some of the decisions profess to sec a dear and practical distinction between 
ignorance of law and mistake of law. and assert that much of the confusion in the 
books upon this subject has grown out of a confcKindmg of the two Ignorance, it is 
said, implies passiveness; mistake implies action Ignorance docs not pretend to 
knowledge; but mistake assumes to know Ignorance may be tiie result of laches, 
which is criminal; mistake argues diligence, which is commendable But whatever 
merit this distinction may possess in academic discussion, it has been rejected by the 
Courts as being a refinement too subtle for application to practical affairs 

“If any individual should infringe it (the statute law of the country) through 
Ignorance or carelessness, he must abide by the consequence of his error; it is not 
competent to him to aver m a Court of Justice that he was ignorant of the Criminal 
Law of the land, and that no Court of Justice is at liberty to receive such a p’ea 

Austin® says “ that if ignorance of law were admitted as a ground of exemption, 
the Courts would be involved in questions which it were scarcely possible to sol\e, and 
whidi would render the administration of justice next to impracticable. If ignorance 
of law were admitted as a ground of exemption, ignorance of law would always be 
alleged by the party, and the Court, in every case, would be bound to decide the point 
.. .Whether the party was really ignorant of the law. and was so ignorant of the law 
that he had no surmise of its provisions, could scarcely be determined by any evi¬ 
dence accessible to others And for the purpose of determining the cause of his igno¬ 
rance (its realily being ascertained), it were incumbent upon the tribunal to unravel 
his previous history, and to search his whole life for the dements of a just solution ”. 

Although ignorance of law does not excuse a person, who does an action which 
is an offence irrespectively of any guilty knowledge on the part of the alleged offender, 
yet. when to constitute the offence it must be shown that there was a certain knowledge, 
the offence is not committed by one who acts without that knowledge, and it is im¬ 
material whether the absence of the knowledge required to constitute the offence pro¬ 
ceeded from ignorance of law or ignorance of fact For. thou^ ignorance of law I'i no 
ground of defence, it is evidence of mental condition* 
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The maxim ignorantia juris non excusat, in its application to criminal offences, 
admits of no exception, not even in the case of a foreigner who cannot reasonably be 
supposed in fact to know the law of the land*. In a case two Frenchmen were 
charged with wilful murder because they had acted as seconds in a duel in which one 
man had met his death. They alleged that they were ignorant of the fact that by the 
law of England killing an adversary in a fair duel amounted to murdei. Coleridge, J., 
said : " We are told to lay down a different rule to what we should apply to native- 
born subjects, because these persons are foreigners and ignorant of our law relating to 
duelling. But I agree with the Lord Chief Justice, that foreigners who come to Eng¬ 
land, must in this respiect be dealt with m the same way as native subjects Ignorance 
of the law cannot, in the case of a native, be received as an excuse for a crime, nor can 
it any more be urged in favour of a foreigner 

Ignorance of a statute newly passed.^—Although a person commits an act 
which is made an offence for the first time by a statute so recently passed as to render 
it impossible that any notice of the passing of the statute could have reached the place 
where the offence has been committed, yet his ignorance of the statute will not save him 
from punishment In the case in which this pnnciple has been laid down, the accused, a 
captain of a vessel, was indicted for maliciously shooting a mariner of another vessel. 
The latter vessel was sailing without colours and was so conducting herself as to give 
the accused reasonable ground to think that she was an enemy. However, on board¬ 
ing her, he found that she was an English vessel, but for some reason he and the cap¬ 
tain of the vessel quarrelled The accused left her and when he got on board his own 
vessel he ordered three guns to be fired, one of which wounded the mariner. It was 
insisted on behalf of the accused that he had a right to fire upon the vessel, because the 
captain did not produce her papers. that he did not shoot at the mariner but at the 
ship: and that the accused could not be found guilty of the offence with which he 
was charged, because the Statute 39 Geo. Ill, c 37, upon which the accused was 
indicted, came into force on the 10th May. 17^. and the fact charged in the indict¬ 
ment happened on the 27th June following, when the accused could not know that 
any such statute existed. The jury said that they were satisfied that the accused did 
not fire upon the vessel for non-production of her papers, but in consequence of the 
quarrel which had taken place between him and the captain of the other vessel. Lord 
Eldon was of opinion that the guns might be considered as shot at each individual on 
board her; that the accused was, in strict law, guiUy within the Statute 39 Geo III, 
c. 37, though he could not then know that it had passed : and that his ignorance of that 
fact could in no otherwise affect the case than that it might be the means of recommend¬ 
ing him to a meraful consideration. On a reference to twelve other Judges it was held 
that die accused could not have beai tried if the Statute 39 Geo III, c. 37, had not pass¬ 
ed, and as he could not have known of that statute, they thought it right he should have 
a pardon*. An act, though not unlawful in Us commencement, becomes unlawful when 
a statute makes it so, notwithstanding the ig^rance of the doer of the act that any 
such statute is in force*. But before a continuous act or proceeding, not originally 
unlawful, can be treated as unlawful by reason of the passing of an Act of Parliament 
by which it is in terms made so, a reasonable time must be allowed for its discontinu¬ 
ance : and though ignorance of the law may of itself be no excuse for the master of a 
vessel who may act in contravention of it, such ignorance may nevertheless be taken 
into account when it becomes necessary to consider the circumstances under which 
the act or proceeding alleged to be unlawful was continued and when and how it was 
discontinued, with a view to determine whether a reasonable time had elapsed without 
Its being discontinued*. 

Mistake of biw.—English cases.—A had set wires in which game was caught. 
B, a game-keeper, found them, and took the game and wires for the use of the lord 
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of the manor. A demanded them with menaces, and B gave them up. It was found 
that A had acted under a bona fide impression that the game and wires were his 
property. It w’as held that he liad committed no offence’. Where an ignorant person 
found a five-pound note and appropriated it, not knowing that he was bound by law 
to endeavour to discover the true owner thereof before converting it to his own use, 
the Court directed the jury to consider the state of the finder’s mind, and ruled that jf the 
jury thought the person really believed the note to be his own by right of finding the 
j'ury should not bring in a verdict of guilty. Coleridge, J. said • “ Ignorance of the 
law cannot excuse any person ; but, at the same time, when the question is, with 
what intent a person takes, we cannot help looking into his state of mind ; as, if a 
person take what he believes to be his own. it is impossible to say that he is guilty of 
felony 

ludioi cases -The accused went to the complainant’s house with a bailiff to 
■execute a distress warrant The bailiff called out the name of the judgment-debtor, 
but there was no reply The wife of the judgment-debtor, who was absent, was sit¬ 
ting in the verandah. The accused, who was the judgment-creditor, thereupon raised 
the pardah of the door. The lady inside, who was pardanaskm lady seeing strangers 
standing m front of her door which was open went to the door to shut it The accused 
gave the door a push and the lady gave a shriek and fell down She was m great 
pain and unconscious It was held that the accused was guilty under s 352 He was 
not the perstxi executing process, he was merely a person executing a decree accom¬ 
panying the person executing process for the purpose of pointing out property . m the 
circumstances he was not entitled to push open the door . it was for the bailiff to take 
•such action as was necessary under s 62. Civil Procedure Code^ 

Mistake of fact as well as of law.—In avil causes, it seems that if law and 
fact are blended as a mixed question, or il one’s ignorance ol fact is produced by 
ignorance of law, the whole is treated as ignorance of fact, of which the party may 
take adva^tage^ 

4. ' Good faith —See s 52. supra To satisfy the Court of his good faith, 
•a perse*! must show at least that he atted advisedly, and that he had reasonable 
ground pnma facte for believing that he ought to do what he did' 

‘ Good faith ’ requires not logical infallibility but due care and attention But 
how far erroneous actions or statements are to be imputed to want of due care and 
caution, must in each case be considered with reference to the general circumstances 
and the capacity and intelligence of the person whose conduct is in question" The 
question of good faith is always a question of fact to be detemiincd in accordance with 
the proved facts and circumstances of each case 

Where in a case under tnc Child Marnage Restraint .\ct, the defence put forward 
was that the applicants -were misled by a certificate granted by the woman medical 
officer in charge of a hospital to the effect that the girl was not less than fourteen jears 
of age, but according to the civil surgeon, the girl was about twelve years of age only 
and no evidence was produced to contradict the civil surgeon, it was held that the 
accused should have gone to the avil surgeon m order to.obtam a certificate and that 
the fact of their having secured a certificate from the woman medical officer was not 
material although the existence of the certificate was a matter which might be taken 
into account in considering whether impnsonment or fine should be ordered’ 
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The maxim ignoranlto ]um non excusat, in its application to criminal offences, 
admits of no exception, not even in the case of a fordgner who cannot reasonably be 
supposed in fact to Imow the law of the land'. In a case two Frenchmen were 
■charged with wilful murder because they had acted as seconds in a duel in which one 
man had met his death. They alleged that they were ignorant of the fact that by the 
law of England killing an adversary in a fair duel amounted to murdei. Coleridge, J., 
said : “We are told to lay down a different rule to what we should apply to native- 
born subjects, because these persons are foreigners and ignorant of our law relating to 
duelling. But I agree with the Lord Chief Justice, that foreigners who come to Eng¬ 
land, must in this respect be dealt with in the same way as native subjects. Ignorance 
of the law cannot, in the case of a native, be received as an excuse for a crime, nor can 
it any more be urged in favour of a foreigner 

Ignorance of a statute newly passed.—Although a person commits an act 
which IS made an offence for the first time by a statute so recently passed as to render 
it impossible that any notice of the passing of the statute could have reached the place 
where the offence has been committed, yet his ignorance of the statute will not save him 
from punishment In the case in which this principle has been laid down, the accused, a 
captain of a vessel, was indicted for maliciously shooting a manner of another vessel. 
The latter vessel was sailing without colours and was so conducting herself as to give 
the accused reasonable ground to think that she was an enemy. However, on board¬ 
ing her, he found that she was an English vessel, but for some reason he and the cap¬ 
tain of the vessel quarrelled. The accused left her and when he got on board his own 
vessel he ordered three guns to be fired, one of which wounded the mariner. It was 
insisted on behalf of the accused that he had a right to fire upon the vessel, because the 
captain did not produce her papers. that he did not shoot at the manner but at the 
ship; and that the accused could not be found guilty of the offence with which he 
was charged, because the Statute 39 Geo 111, c 37, upon which the accused was 
indicted, came into force on the 10th May, 17^. and the fact charged in the indict¬ 
ment happened on the 27th June following, when the accused could not know that 
any such statute existed The jury said that they were satisfied that the accused did 
not fire upon the vessel for non-production of her papers, but in consequence of the 
quarrel which had taken place between him and the captain of the other vessel Lord 
Eldon was of opinion that the guns might be considered as shot at each individual on 
board her; that the accused was, in strict law, guilty within the Statute 39 Geo III, 
c. 37, though he could not then know that it had passed , and that his ignorance of that 
fact could in no otherwise affect the case than that it might be the means of recommend- 


a pardon'. An act, though not unlawful in its commencement, becomes unlawful when 
a statute makes it so, notwithstanding the ignorance of the doer of the act that any 
such statute is in force*. But before a continuous act or proceeding, not onginally 
unlawful, can be treated as unlawful by reason of the passing of an Act of Parliament 
by which it is in terms made so, a leasonaWe time must be allowed for its discontinu¬ 
ance , and though ignorance of the law nwy of itself be no excuse for the master of a 
vessel who may act in contravention of it, such ignorance may nevertheless be taken 
into account when it becomes necessary to consider the circumstances under which 
the act or proceeding alleged to be unlawful was continued and when and how it was 
discontinued, with a view to determine whether a reasonable time had elapsed without 
Its being discontinued®. 

Mistake of li'w—English cases —A had set wires in which game was caught. 
B. a game-keeper, found them, and look the game and wires for the use of the lord 
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of the manor. A demanded them with menaces, and B gave rp. *• *- « 
that A had acted under a bona fide impressiiHi that the gar p^ ird 
property. It was held that he had committed no offence'. ^Vhere '' 

found a five-pound note and appropriated it, not knowing that he tsj 
to endeavour to discover the true owner thereof before converting u -1 * *? 
the Court directed the jury to consider the state of the finder's mind, zrArS' ' * 
jury thought the person really believed the note to be his own by nv'i 
jury should not bnng m a verdict of guilty Colendge, J, said : “ \-fx-' 
law cannot excuse any person; but. at the same time, when the '* 

what intent a person takes, we cannot help looking into his state 
person take what he believes to be his own. it is impossible to say that i> ' ^ » 
felony”*. 

Indian cases. -The accused went to the complainant’s house with a 
•execute a distress warrant The bailiff called out the name of the 
but there was no reply The wife of the judgment-debtor, who was abva-j_ 
ting m the verandah The accused, who was the judgment-creditor, thuea'y'** 
the pardah of the door The lady inside, who was pardonashin lady Sttiniy 
standmg in front of her door which was open went to the door to shut it. Xhe ^ 
gave the door a push and the lady gave a shriek and fell down She was 
pain and unconscious It was held that the accused was guilty under s 352* *ji 
not the persai executing process, he was merely a person executing a deerte 
panying the person executing process for the purpose of pointing out property 
drcumstanccs he was not entitled to push open the door , it was for the bailiVtl” 
■such action as was necessary under s 62. Civil Procedure Code* 

Mistake of fact as well as of law —In civil causes, it seems that if u 
fact are blended as a mixed question, or if one's ignorance of fact is produfw*^ 
ignorance of law, the whole is treated as ignorance of fact, of which the nano 
talce advantage*. ^ 

4. ' Good faith ’.—See s 52. supra To satisfy the Court of his good f 
■a perscKi must show at least that he acted advisedly, and that he had reason v,*'’ 
ground puma facie for believing that he ought to do what he did' 

‘Good faith’ requires not logical infallibility but due care and attention u 
how far erroneous actions or statements are to be imputed to want of due care 
caution, must in each case be considered with reference to the general circumsta^”^' 
and the capacity and intelligence of the person whose conduct is in question'* ^ 
question of good faith is always a question of fact to be determined m accordance w i 
the proved facts and circumstances of each case 

Where in a case under the Child Marriage Restraint Act, the defence put 
was that the applicants were misled by a certificate granted by the woman medir 
officer in charge of a hospital to the effect that the girl was not less than fourteen yea 
of age, but according to the civil surgeon, the girl was about twelve years of age on 
and no evidence was produced to contradict the civil surgeon, it was held that u 
accused should have gone to the civil surgeon in order to.obtam a certificate and th 
the fact of their having secured a certificate from the woman medical officer was n 
matenal although the existence of the certificate was a matter which might be taki 
into account in considering whether impnsonment or fine should be ordered' 
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jurious to the person or to the property of sonte person who is not at the time of 
that act a subject of Her Majesty; whidt act is done by any representative of Her 
Majesty’s authority, civil or military, and is either previously sanctioned or sub¬ 
sequently ratified by Her Majesty. . 

“ When an act of this sort is an act of open war, duly proclaimed, there can be 
no doubt at all that it does not amount to a crime However unjust a war might 
be, and however cruelly it might be carried on, there can be no question that the acts 
done in such a war by the orders of military and naval commanders do not fall under 
the notice of the ordinary criminal law .If England were invaded, and if, for military 
reasons, unarmed prisoners, after resistance had ceased, were to be put to death by 
an English general, I do not think that a court of law would inquire whether his con¬ 
duct was proper or not As soon as It appeared that what was done was an act of 
war the matter would be at an end 

“ The difficulty arises when acts which are in their nature warlike are done in 
lime of peace. 

" I think that if such acts are done by public authority, or, having been done, 
are ratified by public authority, they fall outside the sphere of the criminal law... 

“ 1 do not know that the principle has ever been tested by a criminal prosecu¬ 
tion, but It has been repeatedly affirmed in civil cases , and if a man is not even liable 
civilly for an act of State, it would seem to follow a jortiori that he cannot be liable 
criminally . 

“ In order to awid misconception it is necessary to observe that the doctrine 
as to acts of State can apply only to acts which affect foreigners, and which are done 
by the orders or with tlie ratification of the sovereign. As between the sovereign and 
his subjects there can be no such thing as an act of State. Courts of law are establish¬ 
ed for the express purpose of limiting public authonty in its conduct towards indivi¬ 
duals If one British subjert puts another to death or destroys his property by the 
express command of the King, that command is no protection to the person who- 
executes it unless it is in itself lawful, and it is the duty of the proper courts of justice 
to determine whether it is lawful, or not On this ground the courts were prepared to 
examine into the legality of the acts done under Governor Eyre’s authority in the- 
suppression of the insurrection in Jamaica The acts affected British subjects only. 
But as between British subjects and foreigners, the orders of the Ciown justify what 
they command so far as British courts of justice are concerned " 

The test whether an act is or is not an act of State excluding the jurisdiction of 
the Courts, is not whether it is capable of being legally performed only by persons 
specially empowered m that behalf as authorized by the law to perform specific acts 
of Government, but whether it is an act of State in those external relations, which 
municipal or positive law addressed by political superiors to political inferiors does not 
profess to regulate. An act of State m respect of which the jurisdiction of the Courts 
is barred must be an act which does not purport to be done under colour of a legal title 
at all and which could neither assert nor wolale any right conferrable by law, but which 
must rest for its jurisdiction on consideratic«is of external politics and inter-statal 
duties and rights’ ; for instance, a seizure of territory by the British Government as a 
sovereign power*, or an act done by an agent of Government in his political capacity*, 
or an order of the Governor-General in Council deposing the ruler of a Native State*. 

The acts of State of which munidpal Courts in India are debarred from taking 
cognizance are acts done m the exerase of sowreign powers, which do not profess to 
be justified by municipal law. Where an act complained of is professedly done under 
the sanction of municipal law, and in riie exerdse of powers conferred by that law. 


an exhaustive note on this subject by Sir 
H S Gour. in the Bombay Law Reporter 
Journal. Vol VIII, op 69-76 and 97-110, 
where the writer subjects Sir Fitz James 
Stephen’s theory to a close entidsnt 

> jehansir v. Seetelaiy ol Slate, fl9(Q) 6 
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the fact that it is done by the sovereign power, and is not an act which could possibly 
be done by a private individual, does not oust the jurisdiction of the civil Courts^. The 
legality of the sovereign’s acts towards his own subjects can be questioned in civil 
Courts*. A British Court may inquire into the diaracter of the act of the Governor 
of a foreign State, and is not bound to accept it as an act of State*. 

Persons carrying out an act of State under proper order will be protected by 
the Penal Code, in the same way as if th^ were carrying out a lawful order under the 
municipal law. 

To support a plea of this nature two things are essential.—(1) that the defend¬ 
ant had authority to act on behalf of the Crown in the matter; and (2) that in so 
acting, he was professing to act as a matter of policy, outside the law, and not as a 
matter of nght within the law. 


Alartial law.—“The proclamation of martial law is, m fact, no more than a 
declaration, that under circumstances of urgent public danger, all law ts for a time 
suspended, and that for the safety of the State the Government deems it necessary to 
set aside ordinary rules of law by a military force, and to proceed summarily to put 
down the rebellion, or to punish those who are concerned in it Courts-martial are 
emplojed on such occasions, in order to guard against the danger of subjecting inno¬ 
cent persons to military executions, by instituting an inquiry, necessarily only summary, 
into the guilt of the parties whose immediate punishment is necessary for the restoration 
of tranquillity and the suppression of rebellion. But courts-martial so assembled have 
nothing in common with the tribunals bearing the same name, which, under the Mutiny 
Act, take cognizance of military offences. &c 0>urts-martial of such description have 
powers lawfully delved by the laws under which they are created, and the sentences 
passed become matters of record, which can be enforced by the military authorities, whicii 
is not the case with courts-martial assembled for the punishment of rebels, under pro¬ 
clamation of martial law, without the sanction of any positive enactment Sentences 
of such Courts add nothing to the legality of the punishments inflicted, and serve only 
to show that these punishments have not been inflicted without due inquiry into the 
guilt of those who were subjected to them. Accordingly, it is the practice, when martial 
law has been exercised and punishments have been inflicted under it, that where the 
danger is over, the Legislature should be applied to for laws of indemnity for the secu- 
nty of those by whom tliese powers have been exercised, and for whom there ts no 
l^Sol warrant, however necessary it may have been to assume them ”* 

The civil Courts have no jurisdiction durante bcito to interfere with the decision 
of a military court sitting in a martial law area, even where a capital sentence has been 
pronounced, and is about to be executed, for an offence not punishable capitally under 
the ordinary criminal law*. The High Court in Ireland has held that it has the power 
when its jurisdiction is invoked to decide whether a state of war exists which justifies 
the application of martial law, but once such a osndition of affairs is established to 
the satisfaction of the Court, it cannot interfere to determine what is or what is not 
necessary*. 

The following principles are laid down in Emperor v. Chanappa' 

1 " Where a state of war, or insurrection amounting to war, exists, it is competent 

' ' place the country affected under 
■ ■ the ordinary Courts ex kypolhesi 

.^_^_ . . and the effect of martial law is to 

substitute for the ordinary law of the land the will of the military commander. The 
liberty, property, and even the lives, of tlie persons in the affected area are placed at 
the mercy of the military But the Crown can declare martial law in cases of absolute 
necessity, and when the necessity ends nonnal legal conditions are automatically res- 
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tored. Where martial law has been declared it is competent for the Courts—and is 
indeed the duty of the Courts if called upon—after the restoration of normal conditions 
to decide whether and to what extent martial law was justified'. 

“ As to the handing over charge by dvi! authorities to the military authorities 
the following points are established • Firstly, a state of war and armed rebellion or 
insurrection must exist and not merely a state of riot which could be put down with 
the aid of the military and other citizens. Sea>ndly, neither the military nor citizens 
can refuse or impose conditions on such aid. Thirdly, the necessity must be proved 
not merely of recourse to the military but also of the impossibility of functioning of 
the ordinal y civil laws and the necessity of their abolition for the time being, and the 
Courts have power to go into the question whether such necessity existed. Fourthly, 
it IS only when the existence of war. whether against foreigners or rebels, and necessity 
arc established that the jurisdiction of the Courts ceases Fifthly, the powers exercised 
by the military commonly but incorrectly known as ' martial law ’ in fact are no law 
at all and would be, if the fact of necessity for a war is not established, illegal, and 
therefore need acts of mdemmty if they are not to be questioned. 

“ It is only when practically the entire population of a certain area is so widely 
and so deeply disaffected and so armed that it is able to enforce its own law and the 
King's law and writ do not run that an armed rebellion or insurrection as distinguished 
from riot can be said to exist and necessity to arise. 

" The jurisdiction for the acts of the military lies not merely m their bona fides 
but in the existence of necessity, i e, in the proof of such a state of war, insurrection 
or armed resistance as to justify the cessation of the ordinary law and its replacement 
by military force pure and simple The question of necessity or whether the proved 
facts amount to necessity is a question of fact for the Courts. If necessity is proved 
then the acts of the military are not justiciable by the ordinary Courts Unless it is 
proved, they are so justiciable 

“ The civil authorities are not entitled to abrogate their duties and to hand over 
control to the military except in cases of necessity .inasmuch as martial law is no 
law at all. The existence of martial law places all citizens in the area to which it ex¬ 
tends under the unfettered control of the military authorities, whose acts are not justi¬ 
ciable by the civil Courts It is plainly the duty of the civil authorities, assisted by all 
loyal subjects, whether civil or military, to cany on the civil administration, and not to 
hand over control to the military, unless the necessity of the case demands it It is 
undoubtedly the duty of the Courts, if the necessity is challenged, to enquire into the 
matter, and if the necessity is not established, then any persons who have committed 
acts not sanctioned by the ordinary law are liable to be attacked in the Courts at the 
instance of those who have suffered from their lawless acts 

Liability of private pe'rsons.—Private persons acting under ss. 43, 59, 77 and 
78 of the Code’ of Criminal Procedure* will be protected under this section. 

If an offender resists arrest and attempts to escape, a person who is bound by 
law to assist in arresting the offender and in preventing his escape is entitled to use 
all means necessary to effect the arrest short of causing death®. 

PRACTICE. 4 


Procedure. ^Jurisdiction .—Act of Stale —It is within the province of muni¬ 
cipal Courts to determine the true character of the acts done by a public functionary, 
though it may be that, when it is established that the particular act in question is 
really an act of State policy done under the authority of the Crown, the defence is 
complete, and the Courts can take no further cognizance of it*. 

Punishment._Ignorance of law is no defence, but it is a matter to be taken 

into consideration in mitigation of punidiment^. 


* Per Beaumont. C. J., in Emperor V. 
Chanappa (1930) 32 Bom L. R 1613, 55 
Bom. 263, s. a . 

* Per Madgavkar. J.. in ibid. 

* Per Blackuell. J. in tbid, 

* Act V of 1898 


» Mani Kharki. (1926) 28 Cr. L. J. 445. 
« Mussrave V. PuUdo, (1879) 5 App. Cas. 
102 , 111 . 

» Es0p. (1836 ) 7 C. & P. 456 ; Silaram 
Kunbi, (1928) 29 Cr. L. J. 506. 
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80. Nothing is an offence ivhich is done by accident" or mis- 
fortune and without any criminal intention^ or 
knowledge in the doing of a lawful act in a lawful 
manner by lawful means and with proper care and caution. 

ILLUSTRATION. 

bv U t ^ head flies off and kills a man who is standmg- 

Sid not an offmS caution on the part of A. his act is excusable 

COMMENT 

A in an innocent or law- 

. accident or misfortune, 

accident. . .. --cuscd on the ground of 

J ’'—An accident is not the same as an occurrence, but is some- 

uung that happens out of the ordinary course of things' An effect is said to be acci 
dental when the act by which it is caused is not done %vith the intention of causine it 
and when its occurrence as a consequence of such act is not so probable that a person 
01 ordinary prudence ought, under the circumstances in which it is done, to take reason¬ 
able precautions against it*. The idea of something fortuitous and unexpected is 
im-olved m the word ‘ accident’* An injury is said to be accidentally caused whenso¬ 
ever it IS neither wilfully nor negligently caused*. Accused was beating a person with 
ms fists when the latter’s wife with a baby on her shoulder interfered. Accused hit 
at the woman but the blow accidentally strode the baby and two days later, it died from 
the efferts of the blow It was held that although the child was hit by accident the 
acwsrf’s act was not covered by this section inasmuch as he was not at the time doing 
a lawful act*. “ 

The following illustrations given in Stephen’s Digest of Criminal Law* further 
elucidate the nature of acts that may be regarded as accidental •— 

(1) A, a schoolmaster, corrects a scholar in a manner not intended or likely 
to injure him, using due care The scholar dies. Such a death is accidental 

(2) A turns B, a trespasser, out of his house, using no more force than is 
neassary for that purpose B resists, but without striking A They fall in the struecle 
and B is killed Such a death is accidental 

(3) A, a w'orkman, thiows snow from a roof, giving proper warning A 
passenger is nevertheless killed. Such a death is accidental 

(4) A takes up a gun, not knowing whether it is loaded or not, points it m 
s^rt at B and pulls the trigger B is shot dead Such a death is not accidental 
ti A had reason to believe that the gun was not loaded, the death would have been 
aaidental, although he had not used every possible precaution to ascertain whether 


B gun was loaded or not 

' Criminal intention ’.—See Comment under 
CASES 


s 81, infra 


, . . Shooting accident.—Two men, accused and deceased, went into a jungle. 
• porcupines. They agreed to take up certain positions m the jungle and he 

’ait for game. This was done After a while the accused heard a rustle and 
leving It was a porcupine fired in that direction The shot, however, reached hi« 
panion and caused his death. It wras held that the accused was protected by this 
1 Per W,iu. T . „ . ^ T,__ 


J' ‘0 Fentitek v Sekmalz, 
* 313,316 

j DiRest of Cnm L. Art 231 

C r„ „ o'i Jfalsbury in Hamtllon. Fraser 
51^ 52^' ^2 App Cas. 


10th Par Rep. 16 
* fageskar (1923 ) 24 Cr L. I 780 c.... 

« Aitide 231, p 16&. 



160 LAW OF CRIMES. (CHAP. IV. 

section, the aflair being a pme accidents The accused, a young man, with several 
companions, went to shoot a pig. He took up his position and waited in the jungle 
while his companions proceeded to beat the pig towards him. A boar was driven in 
his direction and the accused fired. The ball, however, missed the boar and hit one 
of the beaters causing his immediate death. It was held that the death was the result 
of an accident and was not due to any such negligence on the part of the accused as 
would bring his act within the purview of s 304A of the Penal Code and the accused 
was not guilty of any offence*. 

, English cases —A man found a pistol in the street, which he had reason to 
believe was not loaded, having tried it with a rammer ; he carried it home and showed 
it to his wife; and she standing before him he pulled up the cock, and touched the 
trigger. The pistol went off and killed the woman. The rammer, perhaps, was too 
short and deceived him It was held that the man was guilty of manslaughter, Foster 
thinks that this is an extremely hard case “ because accidents of this lamentable kind may 
be the lot of the wisest and the best of mankind, and most commonly fall amongst the 
nearest friends and relations A man and his wife went to take dinner at the house 
of a friend. He earned his gun with him, hoping to meet with some diversion by the 
way , but before he went to dinner he discharged it, and set up in a private place in 
his friend's house He went to church after dinner and in the evening returned home 
bringing his gun with him, which was carried into the room where his wife was, she 
having brought it pait of tlie way He taking it up touched the trigger, and the gun went 
off and killed the wife, whom he dearly loved It came out m evidence that, while the 
man was at church, a person belonging to the family had privately taken the gun out 
to shoot and had returned it loaded to the place where it was put in the friend's house. 
The accused was acquitted on the ground that he had reasonable grounds to believe 
that the gun was not loaded*. A person was charged with having fired a fowling-piecc 
loaded with small shot, in a field within an easy shot of a high road, where persona 
frequently passed, and in the direction of the road, and killed a girl passing at the time. 
It appeared that the shot was really a long one. being above fifty yards, and that it 
proved fatal only by one of the leads having unfortunately penetrated the child’s eye, 
while the other shot hardly penetrated the skin It was held that the death was 
accidcntal^ 

81 . Nothing is an offence merely by reason of its being done 
with the knowledge that it is likely to cause harm, 
if it be done without any criminal intention^ to cause 
harm, and in good faith* for the purpose of prevent¬ 
ing or avoiding other harm to person or property^ 
Explanation. —It is a question of fact in such a case whether the 
harm to be prevented or avoided was of such a nature and so immi¬ 
nent as to justify or e.xcuse the risk of doing the act with the know¬ 
ledge that it was likely to cause harm. 

ILLUSTRATIONS. 

(a) A, the captain of a steam vessel, suddenly and without any fault or negli¬ 
gence on Ills part, finds himself in such a position that, before he can stop his vessel, 
he must inevitably run down a boat B with twenty or thirty passengers on board, 
unless he changes the course of his vessel, and that, by changing his course, he must 
incur risk of runiung down a boat C with only two passengers on boaid, which he may 
possibly dear Here, if A alters his course without any intention to run .down the 
boat C and in good faith for the purpose of avoiding the danger to the passengers in 

J Timmcp[>a. (1901) 3 Bom. L. R. 67a » Raviptmt's case, Kel. 41. Foster 263. 

* Basanl Simh. (1927) 29 Cr. L. J 487; * Foster, 265. 

Shakir Khan. (1930 ) 31 P. L. R. 955, 32 Cr. * Alison. 144. 

L. J. 587. 


Act likely to 
cause harm, but 
done Avithout cri¬ 
minal intent, and 
to prevent other 
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■the boat B, he is not guilty of an offence, though he may nm down the boat C by 
doing an act which he knew was likely to cause that effect, if it be found as a matter 
•of fact that the danger which he intended to avoid was such as to excuse him in mcur- 
-ring the risk of running down C 

(b)' A, in a great fire, pulls down htMises in order to prevent the conflagration 
from spreading. He does this with the intention in good faith of saving human life 
•or property. Here, if it be found that the harm to be prevented was of such a nature 
-and so imminent as to excuse A's act, A is not guilty of the offence. 


COMMENT. 


An act which would otherwise be a crime may in some cases be excused if the 
■person accused can show that it was done only in order to avoid consequences which 
•could not otherwise be avoided, and which, if they had followed, would have inflicted 
upon him or upon others whom he was bound to protect inevitable and irreparable 
evil, that no more was done than was reasonably necessary for that purpose, and that 
the evil inflicted by it was not disproportionate to the evil avoided'. 

AVherever necessity forces a man to do an illegal act, forces him to do it, it 
justifies him, because no man can be guilty of a crime without the will and intention 
•of his mind. It must be voluntary. A man who is absolutely by natural necessity 
forced, his will does not go along with the act*. 

1. ’ Without any criminal intention '.—Under no circumstances can a person 
be justified in intentionally causing harm ; if he causes the harm without any criminal 
intention, and merely with the knowledge that it is likely to ensue, he will not be held 
responsible for the result of his act, provided it be done in good faith to avoid or prevent 
•other harm to person or property. 

* Criminal intention ’ simply means the purpose or design of doing an art for¬ 
bidden by the aiminal law witht^t just cause or excuse An act is intentional if it 
•exists in idea bc^re it exists in fact, the idea realizing itself in the fact because of the 
'desire by which it is accompanied The word ‘ intent ’ does not mean ultimate aim and 
•object. Nor is it used as a synonym for motive*. The motive for an act is not a suffi¬ 
cient test to determine its criminal character. By a motive is meant anything that can 
contnbute to give birth to. or even to prevent, any kind of action Motive may serve 
as a clue to the intention ; but although the motive be pure, the act done under it may 
• be cnminal. Purity of motive will not purge an act of its criminal character 

Motive though not a sine qua non for bringing the offence home to the accubcd 
IS relevant and important on the question of intention* Though the proscanition is 
not bound to prove motive for the enme, absence of any motive is a factor which may 
be considered m determining the guilt of the accused* But if the actual evidence as 
to the commission of the crime is believed, then no question of motive remains to be 
established®. It is not the bounden duty of the prosecution to prove the motive with 
which a certain offence has been commuted. It is sufficient if the prosecution prove oy 
clear and reliable evidence that certain persons committed the offtmee, whatever the 
motives may be whicli induced them to commit that offence*. 

An accused must be judged to have the intention that is indicated by his proved 

acts®. 

Under the Penal Code no man can be tned for any delusion or misconception 
of mind, however culpable and criminal such delusion or misconception may appear to 
be». 


* Stephen’s Dig. of Cnm. Law, Art 33 
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Mens rea.—It is one of the pnnciples of the English criminal law that a crime- 
is not committed if the mind of the person doing the act in question be innocent. It 
is said that actus non facit reum, nisi mens sit rea (the intent and act must both concur 
to constitute the crime). This pnnaple was discussed elaborately by Wills, J., in 
Tolson's case^ in which the accused was ctmvicted of bigamy, having gone through the 
ceremony of marriage within seven years, after die had been deserted by her husband. 
The jury found that at the time of the second marriage she in good faith and on reason¬ 
able grounds believed her husband to be dead It was held by the majority of the 
C^urt that a bona fide belief on reasonable grounds in the death of the husband at the- 
time of the second marriage afforded a good defence to the indictment, and that the 
conviction was wrong. “ The guilty intent is not necessarily that of intending the very 
act or thing done and prohibited by common or statute law, but it must at least be the- 
intention to do something wrong That intention may belong to one or other of two 
classes. It may be to do a thing wrong m itself and apart from positive law, or it may 
be to do a thing merely prohibited by statute or by common law, or both elements of 
intention may co-exist with respect to the same deed There are many things prohibited 
by no stalute-T'fomication or seduction, for instance—which nevertheless no one would 
hesitate to call wrong ; and the intention to do an act wrong in this sense at the least 
must as a general rule exist before the act done can be considered a crime. Knowingly 
and intentionally to break a statute must. I think, from the ludicial point of view, 
always be morally wrong in the absence of special circumstances applicable to the- 
particular instance and excusing the breach of the law. as. for instance, if a municipal 
regulation be broken to save life or to put out a fire. But to make it morally right 
some such special matter of excuse must exist, inasmuch as the administration of justice 
and, indeed, the foundations of civil society rest upon the principle that obedience to 
the law, whether it be a law approved of or disapproved of by the individual, is the- 
first duty of a citizen 

“ Although pnma facie and as a general rule there must be a mind at fault 
before there can be a crime, it is not an inflexible rule, and a statute may relate to such, 
a subject-matter and may be so framed as to make an act criminal whether there has 
been any intention to br^ the law or otherwise to do wrong or not There is a large 
body of municipal law in the present day which is so conceived. Bye-laws are con¬ 
stantly made regulating the width of thoroughfares, the height of buildings, the thick¬ 
ness of walls, and a variety of other matters necessary for the general welfare, health, or 
convenience, and such bye-laws arc enforced by the sanction of penalties, and the breach 
of them constitutes an offence and is a criminal matter. In such cases it would, gene¬ 
rally speaking, be no answer to proceedings for infnngement of the bye-law that the 
person committing it had bona fide made an accidental miscalculation or an erroneous- 
measurement. The Acts are properly construed as imposing the penalty whai the act 
IS done, no matter how innocently, and in such a case the substance of the enactment 
is that a man shall rake care that the statutory direction is obeyed, and that if he fails 
to do so he does it at his peril. 

■’ Whether an enactment is to be construed m this sense or with the qualification 
ordinarily imported into the construction of criminal statutes, that there must be a 
guilty mind, must, I think, depend upon the subject-matter of the enactment, and the 
various circumstances that may make the one construction or the other reasonable or 
unreasonable”. But in the same case Stephen. J., remarks that the phrase non esi 
T(us. Rtsi mens sU rea “naturally suggests that, apart from all particular definitions of' 
crimes, such a thing exists as a ‘ mens rea ’, or ' guilty mind which is always expressly 
or by implication involved in every defiruticai. This is obviously not the case, for the 
mental elements of differait crimes differ widely. ' Mens rea ’ means in the case of 
murder, malice aforethought; in the case of theft, an intention to steal; in the case- 
of rape, an intention to have forabfe connection with a woman without her consent ; 
and in the case of receiving stolen goods, knowledge that the goods were stolen. In- 

* (1839) 23 Q B D 168 172. 173. * Tolson. (1889 ) 23 Q. B. D 168, 185„ 
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some cases it denotes mere inattention. For instance, in the case of manslaughter by- 
negligence it may mean forgetting to notice a signal. It appears confusing to call so 
many dissimilar states of mind by cme name. It seems contradictory indeed to describe 
a mere absence of mind as a mens rea, or guilty mind. The expression again is likely 
to and often does mislead. To an unlegal mind it suggests that by the law of England 
no act is a crime which is done from laudable motives, in other words, that immorality 
is essential to crime... 

" The principle involved appears to me, when fully considered, to amount to xio 
more than this. The full definition of every crime contains expressly or by implication 
a proposition as to a state of mind. Therefore, tf the mental element of any conduct 
alleged to be a crime is proved to have been absent in any given case, the crime so 
defined is not committed ; or, again, if a enme is fully defined, nothing amounts to 
that crime which does not satisfy that defimtion". 

It, therefore, appears that the above maxim has not so wide an application as 
It is sometimes considered to have It has undergone a modification owing to the 
greater precision of modem statutes. It is impossible to apply it generally to all 
statutes, and the substance of all ihe reported cases is that it is necessary to look at 
the object of each Act that is under consideration to see whether and how far knowledge 
is of the essence of the offence created Crimes are at the present day much more 
accurately defined by statutes or otherwise than they formerly were 

But Skerras v. De Rutzeti^ seems very like an emphatic re-assertion of the doc¬ 
trine that mens rea is an essential Ingredient in every offence except m three cases^: 
(1) cases not criminal m any real sense but which in the public interest are prohi¬ 
bited under a p^alty, e g, Revenue Acts, (2) public nuisances ; and (3) cases criminal 
in form but which are really only a summary mode of enforcing a civil right 

An intention to offend against the penal provisions of an Act constitutes mens rea. 
Sir Richard Couch, in delivering judgment of the Judicial Committee of the Privy 
Council', observed . “ It was strongly urged by the respondent’s counsel that in order 
to the constitution of a crime, whether common law or statutory, theie must be mens 
rea on the part of the accused, and that he may avoid conviction by shewing that such 
mens did not exist. That is a proposition which their Lordships do not desire to 
dispute; but the questions whether a particular intent is made an element of the statu¬ 
tory crime, and when that is not the case, whether there was an absence of mens rea 
in the accused, are questions entirely different, and depend upon different considera¬ 
tions In cases when the statute requires a motive to be proved as an essential element 
of the enme, the prosecution must fail if it is not pro\ed On the other hand, the 
absence of mens rea really consists in an honest and reasonable belief entertained by 
the accused of the existence of facts which, if true, would make the act charged against 
him innocent" 

The maxim actus non faat reutn. nisi mens sit rea has, howe\’er, no application 
to the offences under the Code. because the definitions of various offences contain 
expressly a proposition as to the state of mind of the accused The definitions state 
whether the act must have been done ‘ voluntanly ‘ knowingly ‘ dishonestly ’, or 
* fraudulently' or the like Every ingredient of the offence is stated m the defiiutions. 
So mens rea will mean one thing or another ac«)rding to the particular offence The 
guilty mind may thus be a fraudulent mind, or a dishonest mind, or a negligent or rash 
mind 

In a criminal Court one often wants to test the alleged guilty mind by seeing 
what was the motive of the alleged cnminal in doing the particular act It is not 
essential, under the Code, for the prosecution to establish a motue But. as a matter 
of common sense, this is usually of importance, because an average man does not com¬ 
mit a criminal offence unless he has a strong motive for doing it< 

^Vhen guilty intent is of the gist of an offeire, evidence of similar acts to those 


118951 1 Q B 918 
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Mens rea.—It is one of the principles of the English criminal law that a 
is not committed if the mind of the person doing the act m question be innoci.r/ 
is said that actus non factt Tcum, ntsi mens sit rea (the intent and act must both cc 
to constitute the crime) This pnnaple was discussed elaborately by Wills, J 
Tolson's case' in which the accused was cwivicted of bigamy, having gone throui;li 
ceremony of marriage within seven years, after she liad lieen deserted by her husbr- 
The jury found that at the time of the second marriage she in good faith and on rea.< 
able grounds believed her husband to be dead. It was held by the majority of ll 
Court that a bona Tide belief on reasonable grounds m the death of the husband at Hi- 
time of the second marriage afforded a good defence to the indictment, and that liiv 
conviction was wrong. “ The guilty intent is not necessarily that of intending the \cr> 
act or thing done and prohibited by common or statute law, but it must at least be the 
intention to do something wrong That intention may belong to one or other of tno 
classes. It may be to do a thing wrong in itself and apart from positive law, or it may 
be to do a thing merely prohibited by statute or by 
intention may co-exist with respect to the same deed 
by no stalute-r-fomication or seduction, for instance- 

hesitate to call wrong , and the intention to do an act wrong in this sense at the least 
must as a general rule exist before the act done can be considered a crime. Knowingly 
and intentionally to break a statute must, I think, from the judicial point of view, 
always be morally wrong m the absence of special circumstances applicable to the 
particular instance and excusing the breach of the law. as, for instance, if a municipal 
regulation be broken to save life or to put out a fire But to make it raorally right 
some such special matter of excuse must exist, inasmuch as the administration of justice 
and, indeed, the foundations of avil soaety rest upon the principle that obedience to- 
the law, whether it be a law approved of or disapproved of by the individual, is the' 
first duty of a citizen 

“ Although prima faae and as a general rule there must be a mind at fault 
before there can be a crime, it is not an indexible rule, and a statute may relate to such 
a subject>mattcr and may be so framed as to make an act criminal whether there has 
been any intention to break the law or otherwise to do wrong or not. There is a large- 
body of municipal law in the presoit day which is so conceived Bye-laws are con¬ 
stantly made regulating the width of thoroughfares, the height of buildings, the thick¬ 
ness of walls, and a variety of other matters necessary for the general welfare, health, or 
convenience, and such bye-laws are enforced by the sanction of penalties, and the breach 
of them constitutes an offence and is a criminal matter. In such cases it would, gene¬ 
rally speaking, be no answer to proceedings for infringement of the bye-law that the- 
person committmg it had bona fide made an ao^idental miscalculation or an erroneous 
measurement. The Acts are properly construed as • 

IS dene, no matter how innocently, and in such a i 
is that a man shall take care that the statutory din. 
to do so he does it at his peril, 

“ Whether an enactment is to be construed in this sense or with the quahfication 
ordinarily imported into the construction of criminal statutes, that there must be a 
guilty mmd, must, I think, depend upon the subject-matter of the enactment, and the 
vanous circumstances that may make the one construction or the other reasonable or 
unreasonable But in the same case Stephen, J., remarks that the phrase non est 
reus, nisi mens sit rea “ naturally suggests that, apart from all particular definitions of 
crimes, such a thing exists as a ‘ mens reaor ‘ guilty mind which is always expressly 
or by implication involved in every definition. This is obviously not the case, for the 
mental elements of different crimes differ widely. ' Mens rea ’ means in the case of 
murder, malice aforethought; in the case of theft, an intention to steal ; in the case- 
of rape, an intention to have forcible connection with a woman without her consent; 
and in the case of receiving stolen goods, knowledge that the goods were stolen. In- 

s Tohon. (1889 ) 23 Q. B D 168, 185,. 
186, 187. 
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some cases it denotes mere inattention. For instance, in the case of manslaughter by 
negligence it may mean forgetting to notice a signal. It appears confusing to call so 
many dissimilar states of mind by one name. It seems contradictory indeed to describe 
a mere absence of mind as a mens rra, or guilty mind. The expression again is likely 
to and often does mislead. To an unlegal mind it suggests that by the law of England 
no act is a crime which is done from laudable motives, in other words, that immorality 
is essential to crime... 

“ The principle involved appears to me, when fully considered, to amount to no 
more than this. The full definition of every crime contams expressly or by implication 
a proposition as to a state of mind TTierefore, if the mental element of any conduct 
alleged to be a crime is pro\-ed to have been absent in any given case, the crime so 
defined is not committed ; or, again, if a crime is fully defined, nothing amounts to 
that crime whidi does not satisfy that defirution 

It, therefore, appears that the above maxim has not so wide an application as 
it is sometimes considered to have It has undergone a modification owing to the 
greater precision of modem statutes. It is impossible to apply it generally to all 
statutes, and the substance of all the reported cases is that it is necessary to look at 
the object of each Act that is under consideration to see whether and how far knowledge 
IS of the essence of the offence created. Crimes are at the present day much more 
accurately defined by statutes or otherwise than they formerly were 

But SkeTTos v De Rutzen} seems very like an emphatic re-assertion of the doc¬ 
trine that mens Tea is an essential ingredient in every offence except in three cases^: 
(1) cases not criminal m any real sense but which in the public interest are prohi¬ 
bited under a penalty, e g, Revenue Acts : (2) public nuisances , and (3) cases criminal 
m form but which are really only a summary mode of enforcing a civil right 

An intention to offend against the penal provisions of an Act constitutes metis tea. 
Sir Richard Couch, m delivering judgment of the Judicial Committee of the Privy 
CounciP, observed : “ It was strongly urged by the respondent’s counsel that in order 
to the constitution of a crime, whether common law or statutory, there must be mens 
rea on the part of the accused, and that he may avoid conviction by shewing that such 
mens did not exist. That is a proposition which their Lordships do not desire to 
dispute ; but the questions whether a particular inUmt is made an element of the statu¬ 
tory crime, and when that is not the case, whether there was an absence of mens rea 
in the accused, are questions entirely different, and depend upon different considera¬ 
tions. In cases when the statute requires a motive to be proved as an essential clement 
of the crimp, the prosecution must fail if it is not proved On the other hand, the 
absence of mens rea really consists in an honest and reasonable belief entertained by 
the accused of the existence of facts which, if true, would make the act charged against 
him innocent". 

The maxim actus non facit reum, wisi mens sit rea has, how’ever, no application 
to the offences under the C^e, because the definitions of vanous offences contain 
expressly a proposition as to the state of mind of tlie accused The definitions state 
whether the act must have been done ' voluntarily‘ knowingly ‘ dishonestly ’, or 
‘ fraudulently ’ or the like Every ingredient of the offence is stated m the definitions. 
So mens rea will mean one thing or another according to the particular offence The 
guilty mind may thus be a fraudulent mind, or a dishonest mind, or a negligent or rash 
mind 

In a criminal Court one often wants to test the alleged guilty mind by seeing 
what was the motive of the alleged cnminal m doing the particular act It is not 
essential, under the Code, for the prosecution to establish a motive But, as a matter 
of common sense, this is usually of importance, because an average man does not com¬ 
mit a criminal offence unless he has a strong motive for doing it* 

When guilty intent is of the gist of an offence, evidence of similar acts to those 
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charged at or about the same time as the latter is admissible to prove the intent^. 

2. * Good faith ’.—See s. 52, supra, 

3. ' Preventing.. harm to person or property —This is the case in which 
evil is done to prevent a greater evU. It is to this ground of justification that we 
must refer the extreme measures which may be^me necessary on occasions of conta¬ 
gious diseases, sieges, famines, tempests, shipwrecks. But the more serious a remedy 
of this nature is, the more evident ought its necessity to be. The welfare of the State 
has served as a pretext for all crimes. To give validity to this means of justification 
three essential points must be established : the certainty of the evil to be avoided, the 
absolute inapplicability of any means less costly, the certain efficacy of the means em¬ 
ployed*. 

Where a chief constable, not in his uniform, came to a fire and wished to force 
his way past the military sentries placed round it, was kicked by a sentry, it was held 
that, as the sentry did not know who he was. the kick was justifiable for the purpose 
of preventing much greater harm under this section and as a means of acting up to the 
military order. “ The kick would be justified under s. 81.. .as given in good faith for 
the purpose of preventing much greater hann, the lopting of the house or the spread of 
the fire, on the same prmciple that the man is excused by that section who m a great 
fire pulls down other people’s houses to prevent the conflagration from spreading”^. 
Where a Magistrate arrested a drunken person whose conduct was at the time a grave 
danger to the public, it was held that the Magistrate was protected under this section 
or ss. 96 to 105*. A person placed poison in his toddy pots, knowing that, if taken by 
a human being, it would . thereby detecting an 

unknown thief who was ii his pots. The toddy 

was drunk by, and caused . , . . it from an unimown 

vendor. It was held that the person was rightly conVicted under s. 328, and that this 
section did not apply*. 

English cases .—A man who, in order to escape death from hunger, kills another 
for the purpose of eating his flesh, is guilty of murder; although at the time of the 
act he is in such circumstances that he believes and has reasonable ground for bdiev- 
ing that it affords the only chance of preserving his life At the trial of an indict¬ 
ment for murder it appeared, upon a spedal verdict, that the prisoners D and S, sea¬ 
men, and the deceased, a boy between seventeen and eighteen, were cast away in a 
storm on the high seas, and compelled to put into an open boat; that the boat was 
drifting on the ocean, and was probably more than 1,000 miles from land ; that on the 
eighteenth day, when they had been seven days without food and five without water, 
D proposed to S that lots should be cast who should be put to death to save the rest, 
and that they aftenvards thought it would be belter to kill the boy that their lives 
should be saved ■, that on the twentieth day D, with the assent of S, killed the boy, and 
both D and S fed on lus flesh for four days; that at the time of the act there was no 
sail in sight nor any reasonable prospect of relief; that under these circumstances 
there appeared to the prisoners every probability that unless they then or very soon fed 
upon the boy. or one of themselves, Aey would die of starvation. It was held, upon 
those faas, that there was no proof of any such necessity as could justify the prison¬ 
ers in killing the boy, and that they were guilty of murder*. Lord Coleridge. C. J, 
said : “ The temptation to the act which existed here was not what the law has ever 
called necessity. Nor is this to be regretted. Though law and morality- are not the 
same, and many things may be immoral which are not necessarily illegal, yet the 
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may be the plainest and the highest duty to sacnhce it War is full of instances in 
which It is a man’s duty not to live, hut to die. The duty, in case of shipwreck, of a 
captain to his crew, of the crew to the passengers, of soldiers to women and children, 
as in the noble case of the Birkenhead; these duties impose on men the moral necessity, 
not of the preservation, but of the sacrifice of their lives for others, from which in no 
country, least of all, it is to be hoped, in England, will men ever shrink, as indeed, they 
have not shrunk. It is not correct, therefore, to say that there is any absolute or un¬ 
qualified necessity to preserve one’s life. ‘ Necesse est ut earn, non ut vivam ’, is a 
saying of a Roman officer quoted by Lord Bacon himself with high eulogy in the very 
chapter on necessity to which so much reference has been made.. .it is not needful 
to point out the awful danger of admitting the principle which has been contended 
for. Who is to be the judge of this sort of necessity ? By what measure is the com¬ 
parative value of lives to be measured? Is it to be strength, or intellect, or what? 
It is plain that the principle leaves to him who is to profit by it to determine the neces¬ 
sity which will justify him in deliberately taking another's life to save his own. In 
this case the weakest, the youngest, the most unresisting, was chosen Was it more 
necessary to kill him than one of the grown men ? The answer must be ‘ No ’— 

‘ So spake the Fiend, and with necessity, 

The tyrant’s plea, excused his devilish deeds 
It is not suggested that in this particular case the deeds were ‘ devilish ’, but it is quite 
plain that such a pnnciple once admitted might be made the legal cloak for unbridled 
passion and atrocious cnme...It must not be supposed that in refusing to admit 
temptation to be an excuse for crime it is forgotten how terrible the temptation was; 
how awful the suffering; how hard in such trials to keep the judgment straight and 
the conduct pure. We are often compelled to set up ^ndards wc cannot reach our¬ 
selves, and to lay down rules which we could not ourselves satisfy. But a man has 
no ri^t to declare temptation to be an excuse, though he might himself have yielded 
to it, nor allow compassion for the criminal to change or weaken in any manner the 
legal definition of the crime ”. 

A and B, swimming in the sea after a shtpwteck, get hold of a plank not large 
enough to support both ; A pushes off B. who is drowned. This, in the opinion of Sir 
James Stephen, is not a crime, as A thereby does B no direct bodily harm, but leaves 
him to his chance of another plank. 

Doarine of self-preser>a«oQ.—^The authors of the Code remark*—“We 
long considered whether it would be advisable to except from the operation of the 
penal clauses of the Code acts committed in good faith from the desire of self-preser¬ 
vation ; and we have determined not to except them 

“We admit, indeed, that many acts faJJing under the definition of offences 
ought not to be punished when committed from the desire of self-preservation; and 
for this reason, that, as the Penal Code itself appeals solely to the fears of men, it 
never can furnish them with motives for braving dangers greater than the dangers 
with which it threatens them Its utmost seventy wiH be inefficacious for the purpose 
of preventing (he mass of mankind from yielding to a certain amount of temptation. 
It can, inde^, make those who have yielded to the temptation rmserable afterwards. 
But misery which has no tendency to prevent enme is so much clear evil. It is vain 
to ^y on the dread of a remote and contmgent evil as sufficient to overcome the dread 
of instant death, or the sense of actual torture. An ermnenlly virtuous man indeed 
will prefer death to crime, but it is not to our virtue that the penal law* addresses 
•tself; nor would the world stand m need of penal laws if men were virtuous. A man 
who refuses to commit a bad action, when he sees preparations made for killmg or 
torturing him unless he complies, is a man who does not require the fear of punish¬ 
ment to restrain him. A man, on the other hand, who is withheld from committing 
enmes solely or chiefly by the fear of punishment, will never be withheld by that fear 
when a pistol is held to his forehead or a lighted torch applied to his fingers for the 
purpose of forang him to commit a crime. 

“It would, we think, be mere useless cruelty to hang a man for voluntarily 
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causing the death of others by jumping from a sinking ship into an overloaded boat. 
The suffering caused by the punishment is considered by itself an evil, and ought to 
be inflicted only for the sake of some preponderating good. But no preponderating 
good, indeed no good whatever, would be (Stained by hanging a man for such an act. 
We cannot expect that the next man who feels the ship in which he is left descending 
into the waves, and sees a crowded boat putting off from it, will submit to instant and 
certain death from fear of a remote and contingent death. There are men, indeed, 
who in such circumstances would sacnfice their own lives rather than risk the lives of 
others. But such men act from the influence of principles and feelings which no penal 
laws can produce, and which if they were general, would render penal law unnecessary. 
Again, a gang of dacoits, finding a house strongly secured, seize a smith, and by. tor¬ 
ture and threats of death induce him to take his tools and to force the door for them ; 
here, it appears to us, that to pumsh the smith as a house-breaker would be to inflict 
gratuitous pain , we cannot trust to the deterring effect of such punishment. The 
next smith who may find himself in the same situation will rather take his chance of 
being, at a distant time, arrested, convicted and sentenced to imprisonment, than 
incur certain and immediate death. 

" In the cases which we have put, some persons may perhaps doubt whether 
there ought to be impunity; but those very persons would generally admit that the 
extreme danger was a mitigating arcumstance to be considered m apportioning the 
punishment. It might, however, with no small plausibility be contended that If any 
punishment at all is inflicted in such cases, that punishment ought to be not merely 
death, but death with torture; for the dread of being put to death by torture might 
possibly be sufficient to prevent a man from saving his own life by a crime; but it is 
<}uite certain, as we have said, that the mere fear of capital punishment which is 
remote, and which may never be inflicted at all. will never prevent him from saving 
his life. And a fortiori, the dread of a milder punishment will not prevent him from 
saving his life Laws directed against offences to which men are prompted by cupidity, 
ought always to take from offenders more than those offenders expect to gain by 
crime. It would obviously be absurd to provide that a thief or a swindler should 
be. punished with a fine not exceeding half the sum which he had acquired by theft 
or'swindling; in the same manner, laws directed against offences to which men are 
prompted by fear ought always to be framed in such a way as to be more terrible 
than the dangers which they require men to brave. It is on this ground, we appre¬ 
hend, tliat a soldier who runs away in actiMi is punished with a rigour altogether un¬ 
proportioned to the moral depravity which his offence indicates. Such a soldier may 
be an honest and benevolent man, and irreproachable in all the relations of avil life; 
yet he is punished as severely as a deliberate assassin, and more severely than a robber 
or a kidnapper. Why is this? Evidently b^use, as his offence arises from fear, 
it must be punished in such a manner that timid men may dread the punishment more 
than they dread the fire of the enemy. 

" If all cases m which acts falling under the definition of offences are done 
from the desire of self preservation were as clear as the cases which we have put of 
the man who jumps from a sinking riii'p into a boat, and of the smith who is com¬ 
pelled by dacoits to force a door for them, we should, without hesitation, propose to 
exempt this class of acts from punishment. But it is to be observed, that m both 
these cases the person in danger is supposed to have been brought into danger, with¬ 
out <tho smallest fault on his own part, by mere accident, or by the depravity of 
ethers. If a captain of a merchantman were to run his ship on shore in order to 
cheat the insurers, and then to sacnfice the lives of others in order to save himself 
from a danger created by his own villainy; if a person who had joined himself to a 
gang of dacoits with no other intention than that of robbing were at the command 
of his leader, accompanied with threats of instant death m case of disobedience, to 
commit rhurder, though unwillingly, the case would be widely different, and our former 
reasoning would cease to apply; for it is evident that punishment which is inefficacious 
to pnn’cnt a man from yielding to a certsun temptation may often be cfficaaous to pre- 
%cnt him from exposing himself to that temptation. We cannot count on the fear which 
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.a nun may entertain of being brought to the gallows at some distant time as sufficient 
to overcome the fear of instant death; but the fear of remote punishment may often 
•os'ercome the motives which induce a man to league himself with lawless companions, 
in whose soaety no person who shrinks from any atrocity that they may command 
can be certain of his life. Nothing is more usual than for pirates, gang-robbers and 
rioters to excuse their crimes by d^anng that they were in dread of their associates, 
and durst not act otherwise. Nor is it by any means improbable that this may often 
be true. Nay, it is not improbable that crews of pirates and gangs of robbers may 
have committM crimes which every one among them was unwilling to commit, under 
the influence of mutual fear ; but we think it dear that this circumstance ought not to 
exempt them from the full severity of the law. 

"Again, nothmg is more usual than for thieves to urge distress and hunger 
as excuses for their thefts It is certain, indeed, that many thefts are committed from 
the pressure of distress so severe as to be more terrible than the punishment of theft, 
and than the disgrace which that punishment brings with it to the mass of mankind 
It is equally certain that, when ^e distress from which a man can relieve himself 
by theft is more terrible than the evil consequences of thelt, those consequences will 
not keep him from committing theft; yet it by no means follows that it is irrational 
4o punish him for theft; for though the fear of punishment is not likely to keep any 
man from theft when he is actually starving, it is very likely to ke^ him from being 
in a starving state It is of no effect to counteract the irresistible motive which 
immediately prompts to ^eft; but it is of great effect to counteract the motives to 
•that idleness and that profusion which end in bringing a man mto a condition in which 
no law will keep him from committing theft We can hardly conceive a law more 
injurious to society than one which should provide that as soon as a man who had 
neglected his work, or who had squandered his wages in stimulating drugs, or gambled 
them away, had been thirty-six hours without food, and felt the sharp impulse of 
‘hunger, he might, with impunity, steal food from his neighbours 

“ We should, therefore, think it in the highest degree pernicious to enact that 
no act done under the fear even of instant death should be an offence It would a 
forUou be absurd to enact that no act under tlie fear of any other evil should be an 
offence 

“There are, as we have said, cases io which it would be useless cruelty to 
punish acts done under the fear of death, or even of evils less than death. But it 
appears to us impossible precisely to define these cases We have, therefore, left 
them to the Government, which, in the excrase of Us clemency, will doubtless be guided 
in a great measure by the advice of the Courts’’^ 

But in their First Report the Commissioners say “ We think that a distinc¬ 
tion may be drawn between cases in whidi a man does a thing which is an offence by 
law, spontaneously, to save his own life, and cases m wffich he does such a thing, from 
what IS called duress, that is from tlie compul^cxi of others to save his life threatened 
by them. 

“ With respect to the former, »e agree with the authors of the Code that it is 
impossible to define precisely those cases in which it may be proper to excuse the 
parties, and that it is expedient to leave them to the discretion of the Go\tmment 
They then proposed S. 64 to meet the latter kind of cases 

As to the doctrine of compulsion and necessity, see Comment under s 94. infra. 

Act of a duld 82. Nothing is an ofFcnte which is done b\ a 

.“t. child under seven years of age 

COMMENT 


Under the age of seven years no infant can be guilty of a enme. for, under 
that age an infant is. by presumption of law. do/i iiicapax, and cannot be endowed 
'With any discretion’ He cannot distingui^ right from wrong If the accused were 
* Note B. pp. Ill, 112, 113 * I Hale P C 27. 2d Marsh v Ltatftr 
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a child under seven years of age, the proof of that fact would be ipso faclo an answer 
to tlie prosecution*. Accused purchased for one anna, from a child aged six years, 
two pieces of cloth valued at fifteen annas, which the child had taken from the house- 
of a third person. It was held that, assuming that a charge of an offence under s. 411 
could not be sustained, the accused was clearly guilty of criminal misappropriation, if' 
lie knew that the property belonged to the child’s guardian and dishonestly appro- 
priatad it to his own use®. The defendant caught a child in the act of stealing a piece 
of wood from his premises, and gave it into custody. The child was dischargal by 
the Magistrate on the ground that it was under the age ol responsibility. Erie, C. J.^ 
said that an infant under seven years o! age could not incur the guilt of felony®. 

The exception in favour of infants under seven years is only confined to the 
Penal Code, and does not extend to local or special Acts. See, for instance, the Indian 
Railways Act* as to the offences committed by diildren against certain provisions of 
that Act. See also ante, s 6, ill. {a). 


83. Nothing is an offence which is done by a child above sevea 
Act of a child years of age and under twelve^ who has not attained 
above swtn and sufficient maturity of understanding* to judge of the 
under twelve of ^ i ^ 

immature under- nature and consequences of his conduct on that 
.standing. OCCasion. 


COMMENT. 


In construing this section the capacity of doing that which is wrong is not so- 
much to be measured by years, as by the strength of the offender’s understanding and 
judgment. The circumstances of a case may disclose sucli a degree of malice as to- 
justify the maxim mahlia suppUt alalum" 

1. 'Under twelve',—With reference to the precocity of children in the East,, 
the rule of the Indian Code which fixes the age of twelve as the period after which 
the plea of immaturity of understanding shall not be allowed, appears to be proper^. 

2. *5ui£cient maturity of understandingWhere the accused is above 
seven years of age and under twelve, the incapacity to commit an offence only arises 
where the child has not attained suffiaent maturity, etc., and such non attainment 
would have apparently to be specially pleaded and proved, like the incapacity of a 
person who, at (he time of doing an act charged as an offence, was alleged to have bkrii 
of unsound mind. The Legislature is manifestly referring in section 83...to an ex¬ 
ceptional immaturity of intellect Maturity of understanding is to be presumed ini 
the case of such a child unless the negative be proved on the defence*. 

3. * Consequences of bis conduct ’.—“ It is not apparently the peml conse¬ 
quences to the offender that are referred to, but the natural consequences which flow 
from a voluntary act, such for instance as that, when fire is applied to an inflammable 
substance, it will bum, or that a heavy blow with an axe or a sword will cause death 
or grievous hurt 

Theft by a child.—^Where a diild of nine years of age stole a necklace, worth 
Rs. 2-S, and immediately afterwards sold it to the accused for five annas, the child 
was discharged under this section, but the accuse was convicted because the act of the 
child, though under twelve years of age^ showed that he had attained suifleient matu¬ 
rity of understanding to judge of the nature and consequences of his conduct, and 
that the act of the child was therefore theft, and that the accused was rightly con¬ 
victed of receiving stolen property*®. 


' Lukhini Aeredanini. (1874) 22 W, K 
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Mus^amut Aimona, (1864) I W. R. 
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« 1st Hep. s. 117, p. 220. 

• Per Jackson, J, in Lukhini Atto^aniiu. 
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• 1st Rep, s. 117, p. 220. 

• Per Jackson, J., in Lukhini AgraJanini. 
sup., p. 2a 
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Bigamy by a child of ten.years.—-Where a child of ten years married again 
dunng the lifetime of her husband, the marriage being negotiated and caused to be 
performed by her mother, the child was hdd not to have attained sufficient maturity 
of understanding to judge of the nature and consequences of her conduct on the occa¬ 
sion of the second marriage^. 

Murder by a girl of ten years.—^The accused who was about ten years of age 
slept with her mother-in-law the night before tlw murder. Her husband aged about 
nineteen slept with his brother in another hut in the same homestead. In the early 
morning the mother-in-law woke up the accused, and told her to go about her house¬ 
hold duties. Shortly after this the accused was seen running out of the house and her 
husband was found mortally wounded on the neck She hid herself in a field and 
was not found until the afternoon It was held that she was doh capax and that the 
Court could infer from the circumstances of the case such a degree of malice as to 
justify the application of the maxim mahtta supplet atatum^ 

English law.—According to English law an infant between the age of seven 
and fourteen years is presumed to be doli tncapax If a child more than seven and 
under fourteen years of age is indicted for fdony, it will be left to the jury to say 
whether the offence was committed by the accused, and, if so, whether at the time of 
the offence, the accused had a guilty knowledge that he was doing wrong* In cases 
of murder if it appear to the Court and juiy that the infant was doH capax and could 
discern between good and evil when the offence was committed, he may be convicted 
of the capital offence and executed*. But an infant under fourteen, if indicted for 
murder, must be proved conscious of the nature of the act’ 

Infants above fourteen and under twenty-one are subject to all bnds of punish¬ 
ments : for it is presumptio juris that after fourteen years they are dok capaces, and 
can discern between good and evil*. 

English cases —A boy of eight was hanged m 1629 for burning two bams as it 
appeared that he had malice, revenge, craft, and cunning^ Where a boy of ten killed 
'his play-fellow, the fact that he did the body away was held sufficient to rebut the 
presumption of doli ir.capax and he was hanged & a girl of thirteen was burnt for 
killing her mistress*. Where an infant of nine years of age killed an infant of the 
like age and hid both the blood and the body, and afterwards confessed the crime, it 
was held that he might lawfully be hanged but pardon was asked for* Similarly, 
where a boy of ten years of age murdered a girl of about fu.e years of age, under cir¬ 
cumstances of " mischievous discretion he was sentenced to death, though he was 
afterwards pardoned by the King upon condition of his entering immediately into the 
sea-service. The Judges unanimously laid down . " There are many crimes of the 
most heinous nature, such as in the present case the murder of young children, poison¬ 
ing parents or masters, burning houses &c, which children are very capable of com¬ 
mitting ; and which they may in some circumstances be under strong temptations to 
commit; and tnerefore, though the taking away the life of a boy of ten years old may 
savour of cruelty, yet as the example of this boy’s punishment may be a means of 
deterring other children from the like offences; and as the sparing this boy, merely on 
account of his age, will probably have a quite contrary* tendency, m justice to the 
public, the law ought to take its course; unless there remaineth any doubt touching 
his guilt ">®. A confession made by a boy under fourteen years of age, who had 
■committed murder, was held to be admissible against Jiun'*. 

Rape.—The rule at common law is that in regard to the offence of rape tnaltlia 
non supplet alatum: a boy under fourteen is under a physical mcapaaty to commit 
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periods and vicissitudes ; having intervals of reason. Such persons during their frenzy 
are criminally as irresponsible as those whose disorder is fixed and permanent 

That in the species of madness called lunacy, where persons are subject to tem¬ 
porary paroxy'sms m which they are guilty of acts of extravagance, such persons com- 
imtting crimes when they are not affected by the malady would be to all intents and 
purposes amenable to justice; and that so long as they could distinguish good from 
evil they would be answerable for their conduct And that in the species of insanity 
in which the patient fancies the existence of injury, and seeks an opportunity of grati¬ 
fying revenge by some hostile act, if such a person be capable in other .respects of dis¬ 
tinguishing right from wrong, there would be no excuse for any act of atrocity which 
he might commit under this description of derangement*. 

Madness is permanent. Lunacy and m^ness are spoken of as acquired in¬ 
sanity, and idiocy as natural insanity. 

(4) As to persons who are drunk, see s. 85, infra. 

1 . ' At the time of doing it —^To establish a defence on the ground of in¬ 
sanity it must clearly be proved that at the time of the committing of the act, the 
party accused was labouring under such a defect of reason, from disease of the mind, 
as not to know the nature and quality of the act he was doing or, if he did know it, 
that he did not know he was doing what was wrong* If he did know it, he was res¬ 
ponsible*. The mere fact that on former occasions the accused had been occasionally 
subject to insane delusions or had suffered from derangement of the mind, or that 
subsequently he had at times behaved like a mentally deficient person is per se insuffi¬ 
cient to bring his case within the exemption* The antecedent and subsequent conduct 
of the man are relevant only to show what was the slate of his mind at the time the 
act was committed. The Court is only concerned with the state of mind of the accused 
at the time of the act*. A plea of insamty at the time of trial will not avail the 
accused*. In such a case he will be tried in accordance with the special procedure 
laid dottTi in the Code of Criminal Procedure The fact that the accused has' had an 
attack of insanity before the occurrence of the criminal act and another one in jail 
during the penod between the inquiry m the committing Magistrate’s Court, and the 
opening of the trial in the Sessions Court, does not mean that the accused committed 
the act in a fit of Insanity and the accused cannot be entitled to the benefit of this sec¬ 
tion merely on that ground*. 

2. ‘ Unsoundness of mind —Whether the want of capacity is temporary or 
permanent, natural or supervemng, whether it arises from disease, or exists from the 
time of birth, it is included m this expression Thus an idiot who is a person without 
understanding from his birth, a lunatic who has intervals of reason, and a person who 
is mad or delirious, are all persons of “ unsound mind ”. There are numerous degrees 
of insanity. It has been said (hat not every little cloud floating over an otherwise 
enlightened understanding will exempt from criminal responsibility, nor on the 
other hand, will every glimmering of reason over the darkness of a troubled mind 
subject the unfortunate being to the heavy pains provided for wilful wrong-doing. 
According to the Code, unsoundness of mind, to make a man irresponsible, must reach 
that degree which is desenbed in the latter part of this exception. It is not every person 
suffering from mental disease that can avoid responsibility for a crime by invoking the 
plea of insanity. There is a distinction between a " medical insanity ” and “ legal 

* Russell, 8th EA. VoL I. p! 63; 1 Hals 33 Cr. L. J. 714. 

P C 31. * Harktt. (1906 ) 26 A. W. N. 193, 4 Cr. L. 
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insanity ” and the Courts are only concerned with the legal and not with the medical 
view of the question’. 

If a person is of unsound mmd, he is to be judged by the ordinary rules in 
regard to insanity, no matter whether the insanity arose from disease of the brain or 
from persistent indulgence in intoxicating drugs or liquor®. 

An idiot or lunatic, even if he is amsciousof his act, has no capacity to know 
its nature and quality, and is therefore not responsible. Mad men, especially those 
under the influence of some delusion, may have capacity enough to know the nature 
of the act, but unless they also know that they are doing “ what is either wrong or 
contrary to lawthey are not responsible. A common instance is, where a man fully 
believes that the act he is doing, eg., killing another man, is done by the immediate 
command of God®. 

■' It is only unsoundness of mind which materially impairs the cognitive facul¬ 
ties of the mind that cap form a ground of exemption from criminal responsibility, 
the nature and the extent of the unsoundness of mind required being such as would 
make the offender incapable of knowing the nature of the act, or that he is doing what 
IS wrong or contrary to law. - A person strikes another, and in consequence of an 
insane delusion thinks he is breaking a jar Here he does not know the nature of the 
act. Or he may kill a child under an insane delusion that he is saving him from sin 
and sending him to heaven. Here he is incapable of knowing by reason of insanity 
that he is doing what is morally wrong. Or he may under insane delusion believe an 
innocent man whom he kills to be a man that was going to take Ins life; m which 
case, by reason of his insane delusion, he is incapable of knowing that he is doing what 
is contrary to the law of the land ”* A person whose cognitive faculties are not so 
impaired as to make it impossible for him to know the nature of his act or that lie was 
doing what was wrong or contrary to law is not exempted from criminal responsibility* 

It is not every kind of frantic humour or something unaccountable in a man's 
actions that points him out to be such a mad man as is to be exempted from punish¬ 
ment : it must be a man that is totally deprived of his understanding and memory, and 
doth not know what he is doing, no more than an infant, than a brute, or a wild beast, 
such an one i^ never the object of punishment* A person cannot be said to be insane 
Vihere all that is established is that he was moody, irritable and conceited and may 
be said to have been peculiar but at no time did he suffer from insanity of such nature 
or degree as to preclude him from knowing the nature of his acts or to obscure the 
distinction between right and wrong® Want of any motive for the doing of an act can¬ 
not be taken as evidence of maniacal tendency® 

Partial delusion.—Whether a person who, under an insane delusion as to the 
existing facts, commits an offence m consequence ther«if, is to be therefore excused 
depends upon the nature of the delusion If he labours under a partial delusion only, 
and is not in other respects insane, he must be considered in the same situation as to 
responsibility as if the facts, with respect to which the delusion exists, were real. For 
example, if under the influence of his delusion, a person supposes another man to be 
in the act of attempting to take away his life, and he kills that man as he supposes 
in self-defence, he would be exempt from punishment If his delusion was that the 
deceased had inflicted a serious injury to his character and fortune, and killed him 
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in revenge for such supposed injury, he would be liable to punishment^. If a person 
afflicted with an insane delusion, in respect of one or more particular subject or person, 
commits crime, knowing that he was acting contrary to law, but did the act complained 
of with a view, under the influence of an insane delusion, of redressing or revenging 
some supposed grievance or injury, or of producing some public benefit, he is neverthe¬ 
less punishable according to the nature of the crime committed*. 

Moral insanity.—This is a form of insanity when a man’s intellectual faculties 
are sound, but his moral sense is affected or diseased. The functions of the mind are 
of a twofold nature—those of the intellect, or faculty of thought, such as perception 
or judgment; and, those of the moral sentiments and affections, the propensities, and 
the passion ; and ffle latter may be diseased while the intellectual faculties are sound*. 
“We learn, however,.. .that insanity affects not only the cognitive faculties of the 
mind which guide our actions, but also our emotions which prompt our actions, and 
the will by which our actions are performed. It may be that our law, like the law of 
England, limits non-liability only to those cases in which insanity, affects the cognitive 
faculties ; because it is thought that those are the cases to whidi the exemption rightly 
applies, and the cases, in which insanity affects only the emotions and the will, sub¬ 
jecting the offender to impulses, whilst it leaves the cognitive faculties unimpaired, 
have been left outside the exception, because it has been thought that the object of the 
criminal law is to make people control their insane as well as their sane impulses.... 
we are not prepared to accept the view as generally correct that a persm is entitled 
to exemption from criminal liability under our law in cases in which it is only shown 
that he is subject to msane impulses, notwithstanding that it may appear clear that 
his cognitive faculties, ^ far as we can judge from his acts and words, are left un¬ 
impaired 

The delusions which indicate a defea of sanity such as will relieve a person 
from criminal responsibility, are delusions of the senses, or such as relate to facts or 
objects—not mere wrong notions, or impressions, of a moral nature; and the aberra¬ 
tion must be mental, not moral, to affect the intellect of the individual. It is not 
enough that they show a diseased or depraved state of mind, or an aberration of the 
moral feelings ; the sense of right and wrong being still, although it may be perverted, 
yet not destroyed. And the theory of a moral insanity, or insanity of the moral feelings, 
while the sense of right and wrong remains, is not to be reconciled with the legal doctrine 
on the subject®. The circumstance of the accused having acted under an irresistible 
influence to the commission of an offence is no defence if at the time he committed 
the act he knew he was doing what was wrong. “ If an influence be so powerful as to 
be termed irresistible, so much the more reason is there why we should not withdraw 
any of the safeguards tending to counteract iL There are three powerful restraints 
existing, all tending to the assistance of the i^son who is suffering under such an 
influence—the restraint of religion, the restraint of conscience, and the restraint of 
law. But if the influence itself be held a legal excuse, rendering the crime dispunishable, 
you at once withdraw a most powerful restraint—that forbidding and punishing its 
perpetration 

The circumstance of an act being apparently motiveless is not a ground from 
which the existence of an irresistible influence can be inferred. Motives exist unknown 
and innumerable which might prompt the act A morbid and restless (but resistible) 
thirst for blood would itself be a motive urpng to such a deed for its own relief*. It 
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is dangerous ground to take to say that a man must be insane because men fail to 
discern the motive for his act*. • 

Insanity brought on by drunkenness.—^The House of Lords have laid down 
after a review of English cases bearing on the subject that insamty, whether produced 
by drunkenness or otherwise, is a defence to the crime charged only under certain dr* 
cumstances. Evidence of drunkenness which renders the accused incapable of forming 
the speahc intent essential to constitute the crime ought to be taken into consideration, 
with the other facts proved, in order to determine whether he had that intent In this 
case the accused ravished a girl of thirteen years of age and in furtherance of the act 
of rape placed his hand upon her mouth and his thumb upon her throat, thereby causing 
death by suffocation. The sole defence was a plea of drunkenness It was held that 
drunkenness was no defence unless it could be established that the accused at the time 
of committing rape was so drunk that he was incapable of forming the intent to com¬ 
mit it (which was not alleged), inasmuch as the death resulted from a succession of 
acts, the rape and the act of violence causing suffocation, which could not be regarded 
independently of each other ; and that the accused was guilty of murder*. 

Drunkeimess is no excuse, but deliiium tremens caused by drinking, and differ¬ 
ing from drunkenness, if it produces such a degree of madness, even for a time, as to 
render a person incapable of distinguishing right from wrong, relieves him from criminal 
responsibility*. If voluntary drunkenness has caused a disease which has produced 
such incapacity as is mentioned in this section then the act will be excused, though the 
disease may be'of a temporary nature*. The accused while proceeding towards his 
held met a boy who was returning home, and without speaking a word he killed the 
boy with a sin^e stroke of a club as he i^ssed and then made off across a held The 
blow dealt was unpremeditated, there bring no quarrel or dispute of any kind The 
evidence showed that the accused was addicted to intemperate habits by excessive use 
of opium, and that for some days before and after killing the boy the accused was irres¬ 
ponsible for his aaions. It was held that the accused was incapable of knowing the 
nature of his act or that he was doing what was either wrong or contrary to law*. The 
accused after partaking of intoxicating liquor walked two miles in the sun to a village 
where he was hit on the head by another person He pursued that person to a certain 
house, but not finding him there he attacked and wounded with a club five women 
who were in the house The Civil Surgeon thought that the accused was not fully res¬ 
ponsible for his actions owing to the mental state caused by the wound on the head, 
the alcohol he had taken, and the walk in the sun It was held that the facts were 
not sufficient to bring the case within the provisions of this section The term ' un¬ 
soundness of mind' cannot be construed so widely as to cover the loss of self-control 
following a hostile blow on the head. The assault on the women was the outcome of 
hostile rage*. 

Homicidal mania.—Homicidal mania or monomania is commonly defined to 
be a state of partial insanity, accompanied by an impulse to the perpetration of murder, 
from which it is also sometimes called impulsive or paroxysmal mania There may 
not be evidence of intellectual aberration, but the mam feature of the disorder is the 
existence of a destructive impulse which, like a driuslon, cannot be controlled by the 
patient. The impulse, thus dominating over all other feelings, leads a person to destroy 
those to whom he is most fondly attached, or any one who may be involved in his 
delusion. Sometimes the impulse is long felt, but omcealed and restrained there may 
be merely signs of depression and melancholy, low spints and loss of appetite, as well 
as eccentric or wajwvard habits, but nothing to lead to a suspicion of the fearful con¬ 
tention which may be going on within the mind As m suicidal mania, many of those 
who are in habits of daily intercourse with the patients have been first astounded by the 
act of murder, and then only for the first time led to conjecture that certain peculianties 
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of language or conduct, scarcely noticed at the time, must have been symptoms of 
ins^ity. Occasionally the act of murder is perpetrated with great deliberation, and 
apparently with all the marks of sanity^ Homicidal maniacs need have no motive- 
to perpetrate crime*. But because a murder is committed without a motive, irresis¬ 
tible influence of homicidal tendency cannot be inferred*. 

As to the mental disease known as hebaphrania which leads one to commit 
murderous assaults without motive see Onkor Datt Nigam's case*. 

Impulsive insanity.—It is said that on particular occasions men are seized with 
irrational and irresistible impulses to kill, to steal, or to bum, and that under the 
influence of such impulses they sometimes commit acts which would otherwise be 
most atrocious crimes. .It would be absurd to deny the possibility that such impulses 
may occur, or the fact that they have occurred, and have been acted' on. Instances 
are also given in which the impulse was felt and was resisted. The only question 
which the existence of such impulses can raise in the administration of criminal justice 
is, whether the particular impulse was really irresistible as well as unresist^. If 
it were irresistible, the person accused is entitled to be acquitted, because the act was not 
voluntary and was not properly his act If the impulse was resistible, the fact that 
It proceeded from disease is no excuse at all. If a man’s nerves were so irritated by 
a baby’s crying that he instantly killed it, his act would be murder. It would not be 
less murder if the same irritation and the corresponding desire were produced by some 
internal disease. The great object of the criminal law is to induce people to control 
their impulses, and there is no reason why. if they can, they should not control insane 
impulses, as well as sane ones. The proof that an impulse was irresistible depends 
principally on the drcumstances of the particular case. The common&t, and probably 
the strongest, cases are those of women who, without motive or concealment, kill their 
children after recovery from childbed* 

Where an act of murder is committed without motive and apparently on some 
kind of sudden impulse, it cannot fall within this section by reason of toe accused 
not having known the nature of the act or that it is wrong or contrary to law. The 
mere fact that an act of this character is committed on a sudden impulse with no dis¬ 
coverable motive will not, in general, afford sufiicient basis fpr accepting a plea of 
insanity*. , 

3. 'Nature of the act or. what is cither wrong or contrary to law’.— 
The question in each case must be, whether the accused person was in a state to know 
the nature of the act and its criminal character as against the law of the land That 
' is. it must be ascertained whether he was conscious of doing what he ought not to do. 

A man may be suffering from some form of insanity in the sense in which the 
words would be used by an alienist but may not be suffenng from unsoundness of mind 
as defined in this section The law recognizes nothing but incapacity to realize the 
nature of toe act and presumes that where a man’s mmd or his faculties of ratiocination 
arc sufficiently clear to apprehend what he is doing, he must always be presumed to 
intend the consequences of the action he takes Where, therefore, the accused, after 
killing four persons in rapid succession with a gandasa, dropped it and began to run 
away, and subsequently volunteered information concerning the death of one of the 
deceased and there were no accomplices^ nor any evidence of motive, secrecy or pre- 
arrangement on the part of the accused, it was held that he had been rightly convicted 
of murder’. 

If the accused were conscious that the act was one wliich he ought not to do. 
and if the act was at the same time contrary to the law of the land, he is punishable. 
His liability will not be diminished if he did the act complained of with a view, under 
the influence of insane delusion, of redresang or revenging some supposed grievance or 
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injury, or of producing some public benefit, if he knew that he was acting contrary 
to law^. A person may be both insane and responsible for his actions*. Where a man 
deliberately murdered his wife under the belief that she was haunted by evil spirits, 
and that if he killed her the evil spirits would leave her, Ke was held guilty of murder*. 

The inquiry must be directed to the particular thing done and not to any other, 
because a man may be responsible for some things, and not for others. Thus everything 
depends on the attitude of the prisoner’s mind with regard to the particular act charged 
against him. If it was a guilty mind with regard to that act, its general derangement 
will not be an excuse. Thus, in the case of Lord Ferrers, who was tried before the House 
of Lords for the murder of his steward, it was shown that he was occasionally insane, 
and incapable from his insanity of knowing what he did, or judging of the consequences 
of his actions; but as it appeared that the murder was deliberate and the Earl knew 
what he was doing, he was executed* 

Any disease which so disturbs the mind that you cannot think calmly and ration¬ 
ally of all the different reasons to which we refer in considering the rightness or wrong¬ 
ness of an action—any disease which so disturbs the mind that you cannot perform 
that duly with some moderate degree of calmness and reason may be fairly said to 
prevent a man from knowing that what he did was wrong® 

Where the unsoundness of mind is not such as would make the accused incapable 
of knowing the nature of the act, or that he is doing what is contrary to law, he cannot 
be exonerated from responsibility for enme under this section* 

Where a person otherwise sane but labouring under the influence of an insane 
delusion commits an act of revenge for some supposed grievance or injury, he is never¬ 
theless punishable according to the nature of the crime committed, if at the time he 
understood that he was committing a wrong and unlawful act In other words, he must 
be considered in the same situation as to responsibility as a sane person would be if 
the facts with regard to which the delusion exists were true^ A person who is in a 
highly excited and unbalanced condition, but is nevertheless conscious that what he is 
doing 18 wrong and a crime, cannot be said to be of unsound mind within the meaning 
of this section*. Where all that is proved is that a person who has committed a mur¬ 
der is conceited, odd, irascible ; and that his brain is not quite all nght, it is insufficient* 
to establish that the accused was incapable of knowing that what he was doing was 
wrong, and the 'provisions of this section are not applicable to his case* 

Homicide by a person suffering from fever.—Where an accused, who was 
suffering from fever which caused him while suffering from its paroxysms to be bewilder¬ 
ed and unconscious, killed his children at being annoyed at their crying, but he was not 
delirious then, and there was no evidence to show that he was not conscious of the 
nature of his act, it was held that he could not be entitled to protection under this 
section*®. The accused stabbed a child (his brother's wife) with a sw’ord and killed 
her. No motive could be assigned for his attack on the child, and it appeared that he 
had been in the habit of treating the child kindly and affectionately He was suffenng 
from fever and want of food at the time, and the medical evidence showed it was 
possible that the act was committed under a sudden attack of homicidal mania It was 
held that he was guilty of murder** Where it appeared that the accused was, at the 
time of the commission of the offence, suffenng from fever, his temperature was about 
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Evidence.—The facts that the conduct of the accused at the time of the trial 
was unusual and that his father was insane were held not to justify the conclusion 
tiiat the accused at the time ol committing the offence was of unsound mind.*-. But 
to prove a plea of insanity, evidence that the grandfather of the person had been 
insane may be adduced, after it has been proved by medical testimony that such a 
disease is often hereditary in a family* Evidence as to the accused’s conduct before- 
and after up to the time of trial is admis^le as presumptive evidence of his mental 
condition when the act was committed. The absence of all motive for a drime, wjien 
corroborated by independent evidence of the accused’s previous insanity, is not without 
weight*. 

Evidence of experts is relevant in matters of insanity*. A deposition of a 
Civil Suigeon directed by s. 464 of the Criminal Procedure Code should be taken. 
He should be questioned as to the number of times he had himself seen the accused, 
the nature of lus conversation with him, and ali the circumstances from which he is 
led to regard him of sound or unsound mind*. 

A medical man. conversant with the disease of insanity, who never saw the 
accused previously to the trial, but who was present during the whole trial and the 
examination of all the witnesses, cannot be asked his opinion as to the state of tlie 
accused’s mind at the time of the commission of the alleged crime, or his opinion 
whether the accused was conscious, at the time of doing the act, that he was acting 
contrary to law, or whether he was labouring under any and what delusion at the 
time. Because each of these questions involves the determination of the truth of 
the facts deposed to, which it is for the jury to decide But where the facts are ad' 
mitted or not disputed, and the question t^mes substantially one of science only, 
it may be convenient to allow the question to be put, though the same cannot be in¬ 
sisted on as a matter of ri^ht*. In a subsequent case, however, It was decided that, 
notwithstanding the opinion of the Judges in hVNaghten's case, a physician who 
had been m Court during the whole trial could not be asked whether, having heard 
the whole evidence, he was of ^opinion that the accused at the time he committed 
the alleged act was of unsound mind. The proper mode of examination was to take 
particular facts, and assuming them to be true, to ask the witness whether, in his 
judgment, they were indicative of insanity on the part of the accused at the time 
the alleged act was committed*. A medical man may be asked whether such and' 
such appearances proved by other witnesses are, in his judgment, symptoms of in¬ 
sanity. But he cannot be asked whether, from the other testimony given, the act 
with which the accused is charged is, in his opinion, an act of insanity, as this is the 
very point to be decided by the jury*. He may give his opinion,as to the state of' 
mind, not as to the responsibility of the accus^ The latter is for the jury, under 
the direction of the Judge*. IVhere. for instance, a person is in a state of mind in 
which she is liable to fits of madness, it is for the jury to consider whether the act 
done was during such a fit though there is nothing before or after the act to indicate 
itt®. The subtle essence which we call ‘mind’ defies, of course, ocular inspection 
and can only be known by its outward manifestations By the langu.age and con¬ 
duct of the man, his thoughts and emotions are read According as they conform 
to, or contrast with, the practice of people of sound mind, the large majority of 
mankind, we form our judgment as to his mental soundness. For this reason 
evidence is admissible to show that his conduct and language at different limes and 
on different occasions indicated some morbid condition of his intellectual powers: 


Jed a Amtha, (1868) Unrep. Cr. C. 10. 
Ross Tucket, (1844) 1 Cox 103. 

Shdk Mustajja. (1864) I W. R. (Cr.) 

Indian Endcncc Act (I of 1872), a. 45 
Gonoo V. Deenbundhoo, (1831) N. A R. 


• 6lh queslion and answer in M'Naihten's' 
case, (1843) 10 C & F. 200. 

* Frances. (1^9) 4 CTox 57. 

» John Wntht. (1823) Russ. &. Ry. 456; 
ScatU. (1831) 1 M. & R 75. 

» Richards. (1858) 1 F. i. F. 87. 

•• Ibid, 



SEC. 84.] 


GENERAL EXCEpnONS. 


181 


and the more extended the view of his life, the safer is the judgment formed of him. 
Everything relating to his physical and mental history is relevant. Evidence as to 
insanity in his parents and immediate relatives may also be pertinent. It is never 
allovfable to infer insanity m an accused person from the mere fact of its existence 
in his ancestors But when testimony directly tending to prove insane conduct on 
the part of the accused himself has been given, evidence of his family antecedents 
is admissible as corroborative of that testimony*. IVhere a plea of insanity is set 
up, the accused’s counsel has no nght, in his adless to the jury, to quote the opinions 
of medical men as given in their works*. Because a case from a work on medical 
jurisprudence is no evidence m a Court of Justii^ It is a mere statement by a 
medical man of hearsay facts of cases at which he was in all probability not present’. 

The fact of unsoundness of mind is one which must ^ clearly proved before 
any jury is justified in returning a verdirt*. 


Presumption.—The law presumes every person at the age of discretion to 
be sane unless the contrary is proved; and even if a lunatic has lucid intervals the 
law presumes the offence of such person to have been committed in a lucid interval, 
unless it appears to have been committed during derangement® 

This point has been elaborately discussed m a case m which it is said ; 
"There is some difference of opinion between medical and legal jurists, namely, 
how far insanity may be inferred solely from the nature of the act complained of 
and the conduct of the accused in respwt of it. I am concerned only with the legal 
and not ivith the medical view of the question, and there is ample judicial authority 
for the view that it is utterly unsafe to admit a defence of insanity upon arguments 
merely derived from the character of the crime 

“ In Regina v. Stokes* Rolfe B said :—' It would be a most dangerous doc¬ 
trine to lay down, that because a man committed a desperate offence, svith the chance 
of instant death, or the certainty of future punishment before him, he was therefore 
insane—as if the perpetration of crimes was to be excused by their very atrocity 

“ In Regttta v. Haynes^ Bramwdl B said to the j'ury :—* It has been 
urged...that you should aojuit him (the prisoner) on the ground that, it being im¬ 
possible to assign any motive for the perpetration of the offence, he must have been 
acting under what is called a powerful and irresistible influence, or homicidal tendency. 
But. .the circumstance of an act being apparently motiveless is not a ground from 
which you can safely infer the existence of such an influence. Motives exist 
unknown and innumerable which might prompt the act* A morbid and restless 
(but resistible) thirst for blood would itself be a motive urging to such a deed for its 
own relief. But if an influence be so powerful as to be termed irresistible, 
so much the more reason is there why we should not withdraw any of the^safeguards 
tending to counteract it. There are three powerful restraints existing, all'tending to 
the assistance of the person who is suffering under such an influence—the restraint 
of religion, the restraint of conscience, and the restraint of law. But if the influence 
itself be held a legal excuse, rendering the crime dispunishable, you at once withdraw 
a most powerful restraint—that forbidding and pumping its perpetration*. 

"These remarks are very pertinent in a country where we have constantly 
to deal with criminals upon whose savage instincts neither religion nor conscience 
can be seriously regarded as restraints, and who can only be kept from the most 
atrocious crimes against the persons of others by their fear of the law. Human 
nature is manifold. Man, at his best, is only a very highly developed animal, with 
all the instincts and passions of the inferior amines. In him they are softened, 
modified and controlled by generations of dvUization and education, and restrained 
by example, soaal opinion, and the fear of punishment in this world or the next 
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Man, at his worst, is very little above the lower animals, and is only made more- 
dangerous by that reason which dislingmshes him from them. With him, criminal 
longings are natural and familiar, and he is only kept from yielding to them by a 
dread of punishment. Cruelty—that is, a desire to inflict suffering for the pleasure 
of witnessing it—is a natural instinct. We find it in the highly civilized and edu¬ 
cated despot who is freed from all restraint by the possession of absolute power : we- 
find it in all classes of reasoning mankind : we find it in children who are left to follow 
the promptings of their own natures: and we find it in neatly all the lower 
animals. It is this natural instinct which lends to a real battle far more interest 
than is conveyed by the most scientific of sham fights, not only to those fighting, but 
to those looking on, whatever may be the excuses and justifications used to cover 
the bloodshed. It is because of this natural instinct that the most humane, educated, 
highly civilized, and sometimes most religious, sportsmen are conscious—very clearly 
conscious—of a greater pleasure m shooting at living game than at inanimate target 
of any kind, however carefully devised to satisfy the mere desire for skill in the use- 
of weajxins. Many other instances of the kind might be put forward. Education, 
religion, civilization, all strive to cover up or find excuses for this blood-thirstiness^ 
but it is there as part of our animal nature, it may be controlled into absolute im¬ 
potence, but it can* never be eradicated. 

“The crime called 'running amok’ is common enough in India. In some 
few cases it may be due to real insanity, or to a temporary mental disorder caused 
by drugs or other intoxicants. But I believe that m the majority of cases it is nothing 
but the reckless, indulgence of a natural desire to kill. The records of criminal 
justice in India teem with cases where the injury inflicted by the criminal on hij 
victim is out of all proportion to the motive or provocation which gave nse to the 
crime, and this, where there has not been the least reason for suspecting any degree 
of insanity. I have, in my own limited expenence, had cases where a young boy, 
some 15 years of age. killed his sleeping father for the sake of getting hold of five 
rupees in the pocket of the latter; where a young man kill^ his sleeping mother 
after deliberate premeditation, because of a pet^ dispute as to bis share in the family 
rice crop; and where a perfectly sane and affectionate father dashed out the brains 
of his favourite child—a boy 2 or 3 years of age—in order to point a curse at a creditor 
who was pressing him for a petty debt. Each of these cases simply shewed the breaking 
out of a naturally savage nature, through the feeble, artificially created, restraint which 
usually kept it down. 

“ In the cases of a large majority of Indian rustics of the class of the accused, 
the lack of education and the narrow vista of a village life, result in their having 
only a vague idea of the power of the law, and their want of knowledge and 
imagination prevents them from realizing anything even approximate to the mori 
serious of the consequences that may ensue from disobedience to it It is not there¬ 
fore surprising that in moments of mental excitement this restraining phantom 
easily fades from view, and acts are done that shock and surprise educated and 
law-abiding men, and give them an impression that mental derangement alone can 
account for such criminality. It is such an impression, no doubt, that led the 
District Magistrate in the present case to his finding of what has been called 
‘inferential insanity’. But it was an erremeous inference. It probably arose 
from an unconscious but natural tendency which we all have of judging others by 
ourselves. The Magistrate having concluded with ease and certainty that he would 
never have committed such moti^ess acts of violence except in a state of insanity, 
proceeded to infer that nobody els^ including the criminal before him, would like¬ 
wise do them except under a like disability. We oftoi hear the expression ‘ No 
one but a mad man would do sudi a thing ’: but a closer examination will always 
convince the speaker that he is measuring others by the standard of his own mind, 
and running all the risks of inaccuracy which attend upon the custom of drawing 
general conclusions from particular cases. When dissected in this way. the fallacy 
of the argument that because no sane district Magistrate would run amok, 
wounding people with an axe, therefore no illiterate rustic would do so, unless 
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insane, will be evident to everybody. Circumstantial evidence, to justify a judicial 
finding solely based on it, must be of a kind which excludes all other reasonable- 
and probable hypotheses ercept the one set up. The accused in tins case suddenly 
wounded two men, apparently without motive, and laughed when questioned about 
his conduct shortly after. Such conduct is of course consistent with his being 
insane: but it is at least equally consistent with the mere indulgence of a savage 
but reasoning instinct—with a brutal but perfectly sane desire to cause blood-shed— 
with a foolish and reckless but still not insane craving for notoriety—and with pos¬ 
sibly cxie or more or several other rational and culpable states of mind Therefore 
accused’s conduct alone cannot furnish a safe, on even a legal, basis to support the 
theory of insanity of any kind-let alone legal insanity—to the exclusion of all 
these other hypotheses with equal claims to a locus slandt. The finding of the 
Magistrate is unsupported by any evidence of hereditary tendency towards mental 
disorder, or of any other cause for impairment of the intdiect, or of a single display 
of previous or subsequent eccentricity on the part of the accused , and it is therefore 
impossible to sustain the inference upon which accused has been discharged. On 
the contrary, his conduct in running away and concealing himself in the house of 
a fnend in another village, immediately after he had wounded the two men, seems 
to me a strong indication of the existence of a consciousness in his mind that he 
had done what was wrong. So that, even if we could infer the presence of a certain 
amount of mental derangement, it did not amount to legal insanity, since the 
cognitive faculty had apparently not been destroyed by it”^. 

Onus.—The burden of proving the defence afforded by this section rests on 
the accused’. That onus may be discharged by producing evidence as to con¬ 
duct of the accused shortly prior to the offence and his conduct at the time or 
immediately 'afterwards, also by evidence of his mental condition, his family history 
and so forth. Mere absence of motive is not a sufficient ground upon which mania 
may be inferred*. But if it is apparent from the evidence on the record, whether 
produced by the prosecution or by the defence, that a general exception would apply, 
then it is open to the Court to consider whether the evidence proves to its saUsfac- 
tion that the accused comes within the exception* Mental derangement a year 
previous to the act being committed, combined with peculiar circumstances, has 
been held • sufficient to shift the burden of proof* The evidence must prove an 
alienation of reason preventing the moral sense*. 

Procedure.—The procedure for the trial of insane persons is laid down in 
Chapter XXXIV of the Code of Criminal Procedure 

Where the defence of insanity is set up in order to warrant the jury in 
acquitting the accused, it must be proved affirmatively that he is insane, if the fact 
be left in doubt, and if the crime charged in the indictment be pro\'ed it is their 
duty to convict*. The plea of insanity can be raised even in appeal*. 

Punishment.—Partial delusion, or the mere existence of mental disease, 
docs not exempt a person from criminal responsibility, though mental weakness, 
caused by disease is an extenuating arcurastance affecting the sentence* The 
accused had intentionally killed another man, and it was found on the evidence 
that he was at the time insane, but not to such a degree that he did not know the 
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nature of his act or that what he was doing was wrong and contrary to law. It 
was held that, although the accused was not entitled to the benefit of this section, 
it was not proper that he should be hanged, but rather he should be sentenced to 
transportation for life, so that the Government might be in a position to make such 
modification (if any) of the sentence as might be indicated by further observation 
of the accused*. 

Acquittal.—The following is suggested as a suitable form of finding ot 
acquittal on the ground of insanity:— 

“ The Court, concurring with the Assessors, finds that-did kill-by 

striking him on the head with a dub, but that, by reason of unsoundness of mind, 
he was incapable of knowing that he was doing an act which was wrong or contrary 
to law, and that he is not therefore guilty of the offence spedfied in the charge, 

viz,—and the Court directs that the said-be acquitted, and that, under the 

provisions of s 471, Criminal Procedure Code, the said-be kept in safe custody 

in the-pending the orders of the Local Government"*. 

85. Nothing is an offence which is done by a person who, at 
the time of doing it, is, by reason of intoxication, 
Act of a perMn incapable of knowing the nature of the act, or that 
ment by reason of hc IS doing whnt is Cither Wrong, or contrary to law ; 
intoxiation caused provided that the thing which intoxicated him was 
agams a administered to him without his knowledge* or 

against his will 

COMMENT. 


Voluntary drunkenness is no c.xcuse for the commission of a crime*. At the 
same time drunkenness does not, in the eye of the law, make an offence the more 
heinous*. It is a species of madness for which the mad man is to blame The 
law pronounces that the obscuration and divestmimt of that judgment and human 
feeling which in a sober state would have prevent^ the accused from offending, 
shall not, when produced by his voluntary act, screen him from punishment, although 
Tie be no longer capable of self-restraint*. Qm peccat ebrius, luat sobrius : let him 
•who sms when drunk be punished when sober*. 

Drunkenness makes no difference to the knowledge with which a man is ere- 
-dited and if a man knew what the natural consequences of his acts were he must be 
presumed to have intended to cause them* This section deals<with the question of 
the knowledge possessed by an accused person at the time he commits the offence 
and leaves quite open the question of intention On the question how far drunken¬ 
ness is an excuse for a crime the proper test is that laid down in the case of Director 
of Public Prosecutions v. Beard*. TTie test to apply is not the test applied in cases 
of insanity, viz, whether the accused person knew what he was doing was wrong or 
was able to appreciate the nature and quality of lus act. The correct test is whether 
by reason of dmnkenness the accused person was incapable of forming an intention 
of committing the offence*. 

Evidence of drunkenness which renders the accused incapable of forming the 
specific intent essential to constitute the crime ought to be taken into consideration 
with the other facts proved in order to determine whether he had that intent, but 
evidence of drunkenness falling short ol a proved incapacity in the accused to form 
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the intent necessary to constitute the crime, and merely establishing that his mind 
was affected by drink so that he more readily g^ve way to sot^e violent passion, does 
not rebut the presumption that a man intends the natural consequences of his acts. 
The accused became very drunk, but knew what he was doing. He went to his house, 
took hold of a doh and going along the road shouted his intention to kill a person 
with whom he had had a dispute. A person on the road gently tried to parify him 
and thereupon the accused not only threatened to cut him, but followed him and 
inflicted sudi wounds on him that the person died. It was held that the accused 
must be imputed with the same knowledge as he would have had had he been sober, 
and his act amounted to murder for whitJi there were no extenuating circumstances'. 

“ If a man chooses to get drunk, it is his own voluntary act; it is very different 
from a madness which is not caused by any act of the person That voluntary 
species of madness which it is in a party’s power to abstain from, he must answer 
for. However, witli regard to the intention, drunkenness may perhaps be adverted 
to accordmg to the nature of the instrument used. If a man uses a stick, you would 
not infer a malicious intent so strongly against him, if drunk, when he made an 
intemperate use of it, as you would if he had used a different kind of weapon; but 
where a dangerous instrument is used, which, if used, must produce grievous bixlily 
harm, drunkenness can have no effect on the consideration of the malicious intent of 
the party 

Although simple frenry occasioned immediately by drunkenness is no excuse 
yet if by one or more such practices, an habitual or fixed frenzy be caused, though 
this madness was contracted by the vice and will of the party, yet this habitual and 
fixed frenzy thereby caused puts the man into the same condition m relation to crimes, 
as if same were contracted involuntarily at first*. 

'.I I \ -I * * 3e drunk through stratagem. 

• • . any other means causing 

.. ..— ••••• h® is excused. If a person, 

by the unskilfulness of his physician, or by the contrivance of his enemies, eat or 
drink such a thing as causes such a temporary or permanent frenzy, this puts him into- 
the same condition as any other frenzy, and equally excuses him‘. 

86. In cases where an act done is not an offence unless done 
Offence requiring 'vith a particular knowledge or intent, a person who 
^ intoxication shall be liable 

miutd by to bc dealt With as if hc had the same knowledge as 

IS intoxicated. would have had if he had not been intoxicated, 

unless the thing which intoxicated him was administered to him with¬ 
out his knowledge or against his will 

COMMENT 

As Certain guilty knowledge or intention forms part of the definitions of many 
offences, tliis section is provided to mert tiwise cases It says that a person voluntarily 
drunk will be deemed to have the same knowledge as he would have had if he had not 
been intoxicated. 

The second part of the section speaks of knowledge only and omits any reference 
to intent. Whether this omission is intwibonid or not. it may be due to the fact that 
in the majority of cases the question of intention is merely the quesUon of knowledge. 
If the accused knew what the natural consequences of his acts were, ordinarily he must 


‘ Nga San Gale. (1934) 12 Ran 445 
* Per Alderson, B. m Mcakin, (1836) 7 
C. P 297, Patttcb Carroll. (1835) 7 C 
& P. 145: contra. John Thomas (1837) 7 
C. p 817 . Ptaisoti (1835) 2 Lemn 141: 
Bishna. (1932) 33 P L R 130. 33 Cr U J. 


1 Hate P C 32. See Comment on a. 84, 
^ also /ohn Buttotc. (1823) 1 Uwin 75* 
MiUtavi Rtnr.n (1825) I Leuin 76 
‘ 1 Hale P C 32. 
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be deemed to have intended to cause theoi. Though ordinarily intention is to be in¬ 
ferred from knowledge there must be cases where intent must be found as a fact and 
cannot be assumed, in which cases voluntary drunkenness may be relied on to show 
that the required ‘intent' is absent. Where the evidence shows that the accused 
knew that the act he was doing was a wrongful act, the Court can presume from such 
knowledge that he must have had the criminal intent requisite for the offence^. 

In England it has been held that where the intention of a person committing 
a crime is an element of the crime itself, the fact that he was intoxicated at the time 
he committed the act may be taken into consideration m considering whether he formed 
the intention necessary to constitute the crime*. The House of Lords after referring 
to various cases have laid down that evidence of drunkenness which renders the accused 
incapable of forming the specific intent essential to constitute the crime should be 
taken into consideration with the other facts proved in order to determine whether or 
not he had this intent. Evidence of drunkenness falling short of a proved incapacity in 
the accused to form the intent necessary to constitute the crime, and merely establish¬ 
ing that his mind was affected by drink so that he more readily gave way to some 
violent passion, does not rebut the presumption that a man intends the natural conse¬ 
quences of his acts* The Court of Criminal Appeal has held that intoxication may 
r^uce homiude to manslaughter*. It has also held that drunkenness is not a good 
defence unless it can be positively proved that it was of such a nature that the accused 
did not know the difference between right and wrongs. 

The Calcutta High Court has in an early case observed ; “ Voluntary drunken¬ 
ness does not, of" course, palliate any offence, but ii is generally taken into account as 
throwing light on the question of intention The Legislature appears to have intended 
to make a distinction between the presumption as to knowledge and the presumption as 
to intention, and though ordinarily intention is to be inferred from knowledge, it is 
not to be inferred when the knowledge is merely a legal fiction’ In a Madras case, the 
question as to knowledge and intention which should be attributed to a drunken per¬ 
son has been discussed without unanimity on the point* 

A full bench of the former Chief Court of Lower Burma laid down that the 
omission of any express provision in this section regarding the intention which is to 
be attributed to a drunken man doing an act which is an offence when done with a 
particular knowledge or intent leaves it open to the Courts to deal with the question 
of intention on the general principles of law The drunkenness of an accused person 
at the time he committed the act, charged as an offence, may be and should be taken 
into consideration in cases where intention on the part of the accused is necessary to 
constitute the offence charged, and that the intention which would be asenbed to a 
sober man m connection with an act must not necessarily be asenbed to a drunken man 
who does the same act. The question of intention must be determined in each indivi¬ 
dual case according to the actual facts proved according to accepted prinaples®. 

Although this section attributes to a drunken man the knowledge of a sober man 
when judging of his action, it does not give him the same intention, and, therefore, 
drunkenness or a state of intoxication affords a sufficient excuse for not exacting the 
extreme penalty of the law**. Pal Singh’s case has been distinguished in a subsequent 
case m which it is said that in that case the a<xuscd had no motive to cause the death 


* Budtpitt Devasikamam,(1927)5S A-LLJ. 
228. 27 L W 77. 

* Doherty, (1887) 16 Cox 306. See also 
Cruse, (1838 ) 8 C & P. 541, 556 , Monkhouse, 
(1849) 4 Cox 55 , Moore, (1862) 3 C. & K. 
319 , Gamlen, (1858) 1 F. & F. 90. 

* Director of Public Prosecutioruv. Beard, 
(1920) A. C 479. followed m Sheru, (1923) 
7 Lah. 50, Bishan Singh, (1929) 30 P. L. R. 
357. 30 Cr. L J. 662 . Nga Setn Gale, (1934) 
12 Ran. 445, 

* Thomai Meade,(l909) 2 Cr. App. R. 54. 
® Galbraith, (1912) 8 Cr. App. R. 101. 
*' Per Glover, J., m Ram Sahoy Bkur, 


(1864) W R- (Gap No) (Cr.) 24 See/.M. 
(mO) 1 U B R. (1910-13) 17. 11 Cr, L. J. 


» Abdul Karim, (1892) S. J. L. B. 650; 
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* Mandru Gadaba. (1914) 38 Ma'd. 479. 
» Tun Baw. (1912) 6 L B R. 100, F. a 
Pal Singh, (1917) P. W. R. No. 35 of 
1917, P. R. No 28 of 1917. 18 Cr. L J. 868: 
TuKown Dliopi. (1922) 27 C W. N. 290, 39 
C L. J. 34; Nga Sein Gale. (1934) 12 Ran. 
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•of his victim and that the attack was a sudden one. Where, however, the accused 
pnmed themselves with dnnk in order to wreak vengeance upon their enemy and beat 
-him mercilessly, the penalty of death was inflicted*. Though voluntary drunkenness can¬ 
not excuse the commission of an offence, yet where, as upon a charge of murder, the 
question is whether an act was premeditated or done only from sudden heat and im¬ 
pulse, the fact of the party being intoxicated is held to be a circumstance proper to 
lie taken into consideration The sentttice of death was accordingly commuted to 
transportation for life*. Unless drunkenness amounts to unsoundness of mind so as 
to enable insanity to be pleaded by way of defence, or the degree of drunkenness is 
such as to estabhsh incapacity in the accused to form the intent necessary to constitute 
the crime, drunkenness is neither a defence nor a palliation*. The Rangoon High Court 
has held to the contrary* , 

CASE. 

The accused became very drunk, but knew what he was doing He went to his 
house, took hold of a da and going along the road shouted his intention to kill a person 
with whom he had had a dispute. A person on the road gently tried to pacify him and 
thereupon the accused not only threatened to cut him, but followed him and inflicted 
such wounds on him that the person died. It was held that the accused must be 
imputed with the same knowledge as he would have had had he been sober, and his 
act amounted to murder for which there were no extenuating circumstances^* 

87. Nothing which is not intended to cause death, or grievous 
Act not intended hurtS and which is not known by the doer to be 
-«d not known to likely to cause death, or grievous hurt, is an oflfence 
-dLii ^or gnSous r<-’‘'tson of any harm which it may cause, or be 
hurt done by con- intended by the doer to cause, to any person, above 
eighteen years of age, who has given consent*, 
whether express or implied, to suffer that harm ; or by reason of any 
harm which it may be known by the doer to be likely to cause to any 
such person who has consented to take the risk of that harm. 

ILLUSTRATION 

and Z agree to fence with each other for amusement This agreement implies 
the consent of each to suffer any harm which, in the course of such fencing, may be 
•caused without foul play , and if A, while playing fairly, hurts Z, A commits no offence 

COMMENT 

This section appears to proceed upon the maxim volenlt tio/i fit :>i/urta he 
who consents suffers no injury This rule is founded upon two \ery simple propo¬ 
sitions ; (1) that every person is the best judge of his ohtj interest. 12) that no man 
Will consent to what he thinks hurtful to himself 

Every man is free to inflict any suffering or damage he chooses on his own per¬ 
son and property ; and if instead of doing this himself, he consents to its being done by 
another, the doer commits no offence A man may gi%e away his property . and so 
another who takes it by his permissicxi docs not commit theft He may inflict self-tor¬ 
ture or he may consent to suffer torture at the hands of another* The authors of the 
■Code say • “ We conceive the general rule to be. that nothing ought to be an offence 
by reason of any liarm which it may cause to a person of ripe age who. undeceived, has 
gi\en a free and intelligent consent to suffer that harm or to take the risk of that harm. 

* Sheru. (1923 ) 7 Lali 50 

* BooJh Das^, (1866) P R No 41 of 
1866. 

* iror^on Sinth, (1926) 7 Lah. 141. 


* .Vfo Son Gale (1934) 12 Ran. 445. 
Ibid 
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by the persons using thmi against each other, and so no danger to be reasonably appre* 
bended ; if death casually ensue, it is but misadventure 


PRACTICE. 


* Evidence.—Prize-fight.—^Although all persons present at and sanctioning a ’ 

prize-fight, where one of the combatants is killed, are guilty of manslaughter, yet they 
are not such accomplices as require their evident to be confirmed, if they are called 
as witnesses against other parties charged with the manslaughter*. 


88. Nothing, which is not intended to cause death, is an offence 
Act not intend- by reason of any harm, which it may cause, or be in- 


ed to cause death 
done by consent 
in good faith for 
person’s benefit 


tended by the doer to cause, or be known by the doer 
to be likely to cause, to any person for whose benefit^ 
It IS done in good faith, and who has given a con* 
sent^ whether express or implied, to suffer that harm, or to take the 
risk of that harm 


• ILLUSTRATION. 

A. a surgeon, knowing that a particular operation is likely to cause the death of 
Z, who suffers under a painful complaint, but not intending to cause Z's death, and 
intending, in good faith. Z’s benefit, performs that operation on Z, with Z’s consent. 
A has committed no offence. 


COMMENT 

No consent can justify an intentional causing of death But a person for whose 
benefit a thing is done, may consent that another shall do that thing, even if death 
may probably ensue. The last section allows any harm to be inflicted short of gnevous- 
hurt: this section sanctions the infliction of any harm as it is for the benefit of the 
person to whom it is caused. 

The authors of the Code say: “ In general we have made no distinction 
between cases in which a man causes an effect designedly, and cases in which he causes 
it with a knowledge that he is likely to cause it. If, for example, he sets fire to a 
house m a town at night, with no other object than that of facilitating a theft, but 
being perfectly aware that he is likely to cause people to be burned in their beds, and 
thus causes the loss of life, we punish him as a murderer. But there is, as it appears 
to us, a class of cases in which it is absolutely necessary to make a distinction. It is 
often the wisest thing that a man can do to expose his life to great hazard. It is often 
the greatest service that can be rendered to him to do what may very probably cause- 
his death. He may labour under a cruel and wasting malady which is certain to 
shorten his life, and which renders his life, wlufe it lasts, useless to others and a 
torment to himself Suppose that under these circumstances he, undeceived, gives 
his free and intelligent consent to take the risk of an operation which in a large 
proportion of cases has proved fatal, but which is the only method by which his 
disease can possibly be cured, and which, if it succeeds, will restore him to health and 
vigour. We do not conceive that it would be expedient to punish the surgeon who 
should perform the operation, though by performing it he might cause death, not 
intending to cause death, but knowit^ himself to be likely to cause it. Agam, if a person 
attacked by a wild beast should call out to hrs friends to fire, though with imminent 
hazard to himself, and they were to obey the call, we do not conceive that it would" 
be expedient to punish them, though thqr might by firing cause his death, and though 
when they fired they knew themselves to be likely to cause his death. We propose, 
therefore, that it shall be no offence to do even what the doer knows to be likely to 
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cause death if the sufferer being of ripe age has. undeceived, given a free and intelli¬ 
gent consent to stand the risk, and if the doer did not intend to cause death, but on the 
contrary, intended in good faith the benefit of the sufferer”^. See also s. 91, in]ra 

1. ' Benefit —Mere pecuniary benefit is not benefit within the meaning of 
this section*. 


2. 'Good faith, and who has given a consent’.—^Nothing is said to be done 
in good faith which is done without due care Mid attention*. Every person who 
enters into a learned profession undertakes to bring to the exercise of it a reasonable 
degree of care and skill. A surgeon undertakes that he will perform a cure, but he 
does not undertake to use the highest possible degree of care and skill There may be 
persons who ha%'e higher education and greater advantages than he has, but he under¬ 
takes to bring a fair, reasonable, and competent degree of sbll. He does not undertake 
to use the highest possible degree of skill* Any person, whether a licensed medical prac¬ 
titioner or not, who deals with the life or health of any person, is bound to have com¬ 
petent skill; and is bound to treat his patients with care, attention, and assiduity , 
and if a person dies for want of either, the person is guilty of manslaughter’. To 
render a medical man liable for negligence, or want of due care and skill, it is not 
enough that there has been a less degree of skill than some other medical men might 
have showTi, or a less degree of care than even he himself might have bestowed , nor 
is it enough that he himself acknowledges some degree of want of care, there must 
have been a want of competent and ordinary care and skill, and to such a degree as to- 
have led to a bad result*. The Court ^or the jury) has to consider whether m the 
execution of that duty which a doctor had undertaken to perform, he is proved to 
have shown such a gross want of care, or such a gross and culpable want of skill, as 
any person undertaking such a charge ought not to be ^ilty of^ The question is 
whether, under all the circumstances, the accused acted with criminal inattention and 
carelessness*. 

But if a person bona fide and honestly exercising the best skill to cure a patient, 
perform an operation which causes the patient’s death, he is not guilty of manslaughter 
and It makes no difference whether the party be a regular or an irregular surgeon*' 

The Court of Criminal Appeal in England has laid down that an act, unlawful 
per se as being criminal, cannot rendered lawful because the person to whose detri¬ 
ment It 18 done consents to it The Court observed " If an act is unlawful in the 
sense of being in itself a criminal act, it is plain that it cannot be rendered lawful 
because the person to whose detriment it is done consents to it No person can license 
another to commit a crime So far as the cnminal law is contemed, therefore, where 
the act charged is in itself unlawful, it can never be necessary to prove absence of 
consent on the part of the person wronged in order to obtain the conviction of the 
wrongdoer. There are, however, many acts m themselves harmless and lawful whicli 
become unlawful only if they arc dtme without the consent of the person affected. 
What IS, in one case, an innocent act of famibanty or affection, may, in anollicr. 
be an assault, for no other reasem than that, m the one case there is consent, and in the 
other consent Is absent As a general rule, although it is a rule to which there arc wdl 
cstablished'exceptions, it is an unlawful act to beat another person with such a degree 
of violence that the infliction of bodily barm is a probable consequence, and when fjdj 
an act is proved, consent is immatwial There are well established exaiiuons to 
the general rule that an act likely or intended to cause bodily harm is an 
act. One of them is dealt with by Sir Michael Foster in the Chapter just aOyi, 
he refers to the case of persons who in perfect fnoidship engage by muujiJ axi-^tx 
in contests, such as 'cudgels, foils, or wrestling', which are capable of cn-iur.z, 
harm.. .Another exception to the general rule, or rather, another braj<fj r/{ 


* Note B. p. los 
Explanation to s. 92. infta 
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class of exceptions, is to be found in cases of rough and undisciplined sport or play, 
where there is no anger and no intention to cause bodily harm. An example of this 
Idnd may be found in Reg. v. BruceK In such cases the act is not in itself unlawful, 
and it becomes unlawful only if the person affected by it is not a consenting party... 
other exceptions to the rule.. arc.. the reasonable chastisement of a child by a 
parent or by a person in loco parentis.. we think that ‘ bodily harm ’ has its ordinary 
meaning and includes any hurt or injury calculated to interfere with the health or 
comfort of the prosecutor. Such hurt or injury need not be permanent, but must, no 
.doubt, be more than merely transient and trifling”*. 

Unqualified persons.—The Law Commissioners observe that this section will 
■not excuse dangerous operations performed by unqualified persons; “ We apprehend 
that ‘ an unqualified and ignorant quack' could hardly be excused, for it is not to be 
■conceived that such a one could obtain the free and intelligent consent of any person 
to his performing upon him an operation dangerous to life but by misrepresentation; 
and such a one could hardly satisfy a Court of Justice that he had undertaken the 
operation in good faith under cl. 72 (this section), for good faith must surely be con¬ 
strued here to mean, a conscientious belief that he had skill to perform the operation 
and by it to benefit the party, while the supposition is that he was unskilled and 
■ignorant ”5. 

A person not qualified, as not being a regular medical practitioner, but assum¬ 
ing to be, or to practise as such, and undertaking to treat another for a disease is 
liable for injury caused by ignorant and improper treatment, by which the patient is 
rendered worse instead of better, and is injured by the use of improper medicine*. A 
person who so * takes a leap m the dark ’ is guilty of gross negligence®. Death caused 
by administering an improper medicine is manslaughter*. But even an uiflicensed 
practitioner will not be criminally responsible for the death of a person, occasioned 
i)y his treatment, unless his conduct is characterised either by gross ignorance of his 
art, or gross inattention to his patient’s safety’. If he is guilty of gross negligence in 
attending his patient after he has applied a remedy, or of gross rashness in the appli¬ 
cation of it, and death ensues in consequence of either, he is liable to be convicted of 
manslaughter*. 

A person uneducated in matters of surgery operated on a man for intemal 
piles by cutting them with an ordinary knife, and the man died from hamorrhage. 
He was charged, under s. 304A, with causing deaUi by doing a rash and negligent act. 
It was contended that, inasmuch as the accused had perfonned similar operations on 
previous occasions, it was not a rash act within the meaning of that section, and that 
at all events he was entitled to the benefit of this section as he did the act in good faith, 
without any intention to cause death, and for the benefit of the patient who had accept^ 
the risk. It was held that having regard to the meaning of “ good faith ” he was not 
entitled to the benefit of this section ; and that this section did not apply to the case, 
as it was not shown by the accused that the deceased knew the risk he was running 
in consenting to the operation, and he could not therefore be said to have accepted 
the risk*. 

The accused operated upon a patient for cataract, with the result that the patient 
lost the sight of her left eye. It was found that the operation was performed with 
the consent of the patient, and in good faith and for her benefit, and that it was 
perfonned in accordance with the recognized Indian method of treatment for cataract. 
It was held that the accused had committed no offence under the Code’®. 

English cases —In an action against a chemist and druggist upon an alleged 
retainer (as a surgeon and apothecary) to treat the plaintiff for a certain disorder 


’ (1847) 2 Cox 262, 263. 

* Donovan. [1934] 2 K. B. 498, 507, 508, 
.509. 

» 1st Rep, s. 123, p. 231. 

* Ruddock v. Lowe, (1865 ) 4 F. & P. 519. 
» Maikuss. (1864) 4 F & F. 356. 

« Nanny Simpson's case, (1829) 1 Levrin 


ITti Joseph Webb. (1834 ) 2 I.ewin 196. 

» John Long, (1830) 4 C. & P. 398 
» John Long. (1831) 4 C & P. 423. 

* Sukaroo Kobiraj, (1887) 14 Cal 566. 
See Baboolun Hijrah. (1866) 5 IV. R. (Cr.) 7. 
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(for which mercunal treatment was improper), it was held that mercurial treatment, 
in a case for which it was wholly unfit, was such negligence or ignorance as would 
sustain an action’. A person in the habit of acting as a man-midwife tore away part 
of the prolapsed uterus of one of his patients, supposing it to be a part of the placenta, 
as a result of which the patient died. It was held that he was not indictable for 
manslaughter, unless he was guilty of criminal misconduct, arising either from the 
grossest ignorance or the most criminal inattention* The accused, a person not a 
regular practitioner, adrmnistered Irdielia, a dangerous medicine, which produced death 
It was held that the question for the jury was whether he had acted so rashly and 
carelessly as to cause death* Any person who deals with the life or health of another 
person is bound to use competent skill and sufficient attention; if the patient dies for 
the want of either, the person is guilty of manslaughter*. 

89. Nothing which is done in good faith* for the benefit* of a 
Act done in good person under twelve years of age, or of unsound 
for benefit of niind, by or by consent, either express or implied, 
child or insane per- l i-ir,;’ 

son, by or by con- of the guardian or other person having lawful charge 
sent of guardian Qf that person, IS an offence by reason of any harm 
which it may cause, or be intended by the doer to cause or be known 
by the doer to be likely to cause to that person r Provided— 

First .—That this exception shall not extend to the intentional 
Provisos. causing of death, or to the attempting to cause 

death ; 

Secondly .—^That this exception shall not extend to the doing 
of anything which the person doing it knows to be likely to cause 
death, for any purpose other than the preventing of death or grie¬ 
vous hurt, or the curing of any grievous disease or infirmity ; 

Thirdly .—^That this exception shall not extend to the voluntary 
causing of grievous hurt, or to the attempting to cause grievous hurt, 
unless it be for the purpose of preventing death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Fourthly .—'Vh'XX. this exception shall not extend to the abet¬ 
ment of any offence, to the committing of which offence it would 
not extend. 


ILLUSTRATION 

A, in good faith, for his child’s benefit, without his child’s consent, has his child 
cut for the stone by a surgeon, knowing it to be likely that the operation will cause 
the child's death, but not intending to cause the child’s death A is within the exception, 
inasmuch as his object was the cure of the child 

COMMENT 

To obtain the benefit of the exception embodied in this section it is necessary 
to show that the act done was for the benefit of the minor® The section empowers the 
guardian of an infant under tw^ve years or.an insane person to consent to inflict harm 
on the infant or the insane person provided it is done in good faith and is done for his 
benefit. Persons above twelve years are considered to be capable of giving consent 
under s 83. 

Object.—The autliors of Uie Code ob^ene • ” A lunatic may be in a state 
’ Jones V Fay, (1865 ) 4 F & F 525 * Buidee. (1916) 25 Cox 598 

* John UV/iamsort. (1807) 3 C & P 635 » Sanku. 11935) A L. J 10c«. 

’ Cuck, (1858) 1 F X P. 519 
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such consent having been founded on a misconception of facts, that is, in the belief 
that the accused had power by charms to cure snake-bites and the accused knowing 
that the consent was given in consequena of such misconception^. The accused was 
indicted for indecently assaulting two boys, each of whom was eight years’of age. The 
boys stated in evidence that they did not know what he was going to do to them when 
he did each of the acts in question. It was held that the accused was guilty as the 
boys merely submitted to his act not knowing its nature*. 

Misrepresentation.—A consent given on a misrepresentation of fact is one given 
under a misconception of fact within the meaning of this section. The misrepresenta¬ 
tion should be regarded as leading to a misconception of the facts with reference to 
which the consent is given*. The accused professed to give medical and surgical 
advice for money The prosecutrix, a prl of ninetwin, consulted him with respect to ill¬ 
ness from which she was suffering. He advised that a surgical operation should be 
performed, and under pretence of performing it, had carnal connection with the pro¬ 
secutrix. She submitted to what was done under the belief that he was merely treat¬ 
ing her medically and performing a surgical operation It was held that the accused 
was guilty of rape* 

"Where a licensee removed from Government control timber of the kind which 
was not covered by his license by misleading the responsible officer to accept the revenue 
and to issue a removal pass and bill of title, then the consent of the officer for removal 
was no consent under this section and in the circumstances there was theft of the 
timber*. 

Consent in cases of rape.—This section will only protect a man from the charge 
of rape if he has the intelligent consent of the prosecutrix According to the English 
law a consent produced by mere animal instinct would be sufficient to prevent the act 
from constituting a rape* See s 376, mfra ' 

Indecent assault.—In two cases it has been held that an indecent assault is 
within the rule that fraud vitiates consent In the first case, the accused, knowing 
that he had a foul disease, induced a girl, who was ignorant of his condition, to consent 
to sleep with him, and infected her* In the second case, the accused having gonorrhoea 
had connection with a girl without informing her of the fact and the disease was com¬ 
municated to her*. It was held in both these cases that the accused was guilty of an 
indecent assault. But both these cases were unfavourably commented upon in R. v. 
Clarence^, which practically lays down that concealment of the physical condition of 
the accused is not such a fraud as to create criminal liability In this case the accused 
had connection with his wife at a time when he was suffering from gonorrhcca, the wife 
not knowing about the disease. It was held that the conduct of the accused did not 
amount to assault occasioning actual bodily harm In each of the two cases mentioned 
above the prosecutrix was a young girl and not a town woman. In the case of a town 
woman a question may be raised as to the implied consent to take risks flowing from 
promiscuous embraces 


PRACTICE 

Evidence.—^The onus of proving consent is on the accused The evidence of 
consent which would be sufficient in a civil transaction must be equally sufficient in 
exculpation of an accused's guilt**. 


* Poonai Fattemah, (1869) 12 W. R. (Cr.) 
7. Sec, however, Skue Kin, (1915) 8 L. B 
R. 166 

* Lock. (1872) L. R. 2 C. C R. 10 

* Jaladu, (1911) 36 Mad. 453 ; Musammat 
Serna. (1916) P R No. 17 of 1916, 18 Cr. 
L. J 18 

* FlatUry. (1877) 2 Q. B D. 4ia 

* Maung Ba Chit. (1929) 7 Ran 821. 

* Fletcher. (1866) L. R. 1 C. C. R. 39; 


Barratt. (1873) L. R. 2 C. C. R. 81. 

* Bennett. (1866) 4 F. & F 1105. 

» Sinclair. (1867) 13 Cox 28. 

* (1889) 22 Q. B. D. 23, 16 Cox 511. See 
also Hegarty v. Shine. (1878) 14 Clox 145, 
where the Court expressed the opinion that 
the concealment of a venereal disease from a 
woman could not constitute an assault 

** Anunlo Rumagat. (1866) 6 W. R. (Cr.) 
!?r ' ■ 
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I 

exceptions in sections 87 and 88 and 89 do not extend 
to acts which arc offences independently of any harm 
which they may cause, or be intended to cause or be 
known to be likely to cause, to the person giving the 
consent, or on whose behalf the consent is given. 

ILLUSTRATION. 

Causing miscarriage (unless raused m good faith for the purpose of saving the 
life of the woman) is an offence independently of any harm which it may cause or be 
intended to cause to the woman. Therefore, it is not an offence “ by reason of such 
harm ” ; and the consent of the woman or of her guardian to the causing of such mis- 
camage docs not justify the act 

COMMENT/ 

This section says m explicit terms that consent will only condone the act causing 
harm to tlie person giving the consent which will otherwise be an offence If the act 
IS an offence independently of the harm which it has caused then the doer will not be 
protected by the consent given. 

92. Nothing is an offence by reason of any harm which it may 
Act donemgood cause to a person for whose benefit^ it is done in good 
a“pJMn^*w*out faith*, even without that person’s consent’, if the cir- 
consenL cumstances are such that it is impossible for that per¬ 

son to signify consent, or if that person is incapable of giving consent, 
and has no guardian or other person in lawful charge of him from 
whom it is possible to obtain consent in time for the thing to be done 
with benefit: Provided— 

First .—^That this exception shall not extend to the intentional 
Provisos. causing of death, or the attempting to cause death j 

Secondly .—That this exception shall not extend to the doing ol 
anything which the person doing it knows to be likely to cause death, 
for any purpose other than the preventing of death or grievous hurt'’ 
or the curing of any grievous disease or infirmity; 

Thitdly .—^That this exception shall not extend to the voluntary 
causing of hurt*, or to the attempting to cause hurt, for an} purpose 
other than the preventing of death or hurt; 

Fourthly .—^That this exception shall not extend to the abetment 
of any offence, to the committing of which offence it would not ex¬ 
tend. 

ILLUSTRATIONS 

(fl) Z is thrown from his horse, and is insensible A, a surgeon, finds that 
Z requires to be trepanned A, not intendmg death, but in good faith, for Z's 
benefit, performs the trepan before Z recovers his power of judgmg for himself. A 
has committed no offence 

(6) Z is earned off by a tiger A fires at tlie tiger knowing it to be likely that 
die shot may kill Z, but not intendmg to kill Z. and in good faith intending Z’s benefit 
A s ball gives Z a mortal wound A has committed no offence. 

(e) A, a surgeon, sees a child suffer an accident which is likely to prove fatal 
unless an operation be immediately performed There is not Ume to apply to the 
cluld's guardian A performs Uic operation in spite of the entreaues of the child 
intending, m good faith, the child’s benefit A has committed no offence. 


91. The 

Exclusion of acts 
which are offences 
independently of 
harm caused. 
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{d) A is in a house which is on fire, with Z, a child People below hold out 
a blanket A drops the child from the housetop, knowing it to be likely that the fall 
may kill the child, but not intending to kill the child, and intending, in good faith, 
the child’s benefit. Here, even if the child is killed by the fall, A has committed no 
offence. 

Expla7iat{o7i.—~MGTC pecuniary benefit® is not benefit within the 
meaning of sections 88, 89 and 92. 

COMMENT. 

The logical place of this section would be after s. 89. 

Objea.—The principal object of ss. 88, 89 and this section is protection of 
medical practitioners. The authors of the Code observe :— 

“ There yet remains a kindred class of cases which are by no means of rare 
occurrence For example, a person falls down in an apoplectic fit. Bleeding alone can 
save him, and he is unable to ygnify his consent to be bled The surgeon who bleeds 
him commits an act falling under the definition of an offence. The surgeon is not the 
patient’s guardian, and has no authority from any such guardian; yet it is evident 
that the surgeon ought not to be punished. Again, a house is on fire. A person 
snatches up a child too young to understand the danger, and flings it from the house¬ 
top, with a faint hope that it may be caught in a blanket below, but with the knowledge 
that it is highly probable that it will be dashed to pieces. Here, though the child may 
be killed by the fall, though the person who threw it down knew that it would very pro¬ 
bably be killed, and though he was not the child's parent or guardian, he ought not to be 
punished. 

“ In these examples there is what may be called a temporary guardianship 
justified by the exigency of the case and by the humanity of the motive. This tem¬ 
porary guardianship bears a considerable analogy to that temporary magistracy with 
which the law invests every person who is present when a great crime is committrf, 
or when the public peace is concerned. To acts done in the exercise of this temporary 
guardianship, w'e extend by clause 72 (this section) a protection very similar to that 
which we have given to the acts of regular guardians"’. 

The following illustrations* further elucidate the meaning of the section t— 

(1) A is rendered insensible by an accident which renders it necessary to am¬ 
putate one of his limbs before he recovers his senses. The amputation of his limb 
without his consent is not an offence. 

(2) If the accident made him mad, the amputation in spite of his resistance 
would be no offence. 

(3) B is drowning and insensible A, m order to save his life, pulls B out 
of the water with a hook which injures him. This is no offence. 

1 . ' Benefit '.—See explanation. 

2 . * Good faith —See s 52, supra. 

Where the accused, a man of education and wealth and living in a town where 
medical attendance could be'procured, chained up his brother, who was subject to fits 
of violent insanity with lucid intervals, for over three months in a cruel way, it was 
held that he could not be said to have acted with due care and attention and was 
guilty of an offence under s. 344*. 

3. * Consent'.—See s. 90, supra. 

4. ' Grievous hurt—See s. 320, i«/ra. 

' 5. 'Hurt'.—See s. 319, tn/ro. Section 89 provides for ‘grievous hurt’ in a 
similar case. 

6 . * Pecuniary benefit'.—^The explanation to this section, coupled with s. 88, 

* Note B, p 109. • Skimbhu Narain, (1923 ) 45 All. 495 

2 Stephen’s Digest of Cnm Law, Art. 266. 
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does not justify the performing of a dangerous surgical operation by an unskilled 
person, although it was not intended to cause death, for the mere pecuniary benefit 
of the person voluntarily submitting to it^ 

93. No communication made in good faith^ is an oflfence by 
Communication reason of any harm to the person to whom it is made, 
jnade m good faith jf jg made for the benefit of that person. 

ILLUSTRATION 

A, a surgeon, m good faith, communicates to a patient his opinion that he can¬ 
not live. The patient dies in consequence of the shock A has committed no offence, 
though he knew it to be likely that the communication might cause the patient’s death. 

COMMENT 


This section is introduced to protect the innocent without unduly cloaking the 
guilty. It requires that communication should have been made (1) m good faith, 
■and (2) for the benefit of the person to whom it is made The illustration speaks of 
a surgeon Very often a timely warning to the patient of his approaching death is 
necessary in order that he may be able to arrange his affairs to his own satisfaction 
In such a case the doctor will be protected under this section if the patient dies of the 
shock resulting from the communication. 

1 . ’Good faith’,—See s. 52, supra 

94. Except murder^, and offences against the State® punishable 
Act to which a death, nothing is an offence Nvhich is done by a 

person u compel- person who is compelled to do it by threats, which, 
led by threats. qj doing it, reasonably cause the appre¬ 

hension that instant death tq that person will otherwise be the con¬ 
sequence* : Provided the person doing the act did not of his own ac¬ 
cord, or from a reasonable apprehension of harm to himself short of 
instant death, place himself in the situation by which he became sub¬ 
ject to such constraint. 

Explanation 1 —A person who, of his own accord, or by reason 
•of a threat of being beaten, joins a gang of dacoits, knowing their 
ch.iracter, is not entitled to the benefit of this e.vception, on the 
•ground of his having been compelled by his .associates to do anything 
that is an offence by law. 

Explanation 2 .—A person seized by a gang of dacoits, and forced 
by threat of instant death, to do a thing which is an offence by law ; 
for example, a smith compelled to take his tools and to force the door 
of a house for the dacoits to enter and plunder it, is entitled to the 
benefit of this exception 

COMMENT 


The Indian law about compulsion and necessity as a justification of an act 
•otherwise criminal is based on the law of England By this section a person is 
excused from the consequences of any act, except fl) murder*, and (2) offences 
against the State punishable with death, done under fear of instant death. Fear of 
hurt or even of grievous hurt is not a suffiaent justification In English law fear of 
grie\ous hurt is a good justification 


^ DabooluH Hi/nh (1866) 5 W R. (Cr 1 
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Object.—Stephen^ says : " Criminal law is itself a system of compulsion on the- 
widest scale. It is a collection of threats of injury to life, liberty, and property if 
pieople do commit crimes. Are such threats to be withdrawn as soon as ti^ey are 
encountered by opposing threats? The law says to a man intending to commit 
murder, If you do it I will hang you. Is the law to withdraw its threat if some one- 
else says, If you do not do it I will shoot you ? 

“ Surely it is at the moment when temptation to crime is strongest that the law- 
should speak most clearly and emphatically to the contrary. It is, of course, a mis¬ 
fortune for a man that he should be placed between two fires, but it would be a much 
greater misfortune for society at large if criminals could confer impunity upon their 
agents by threatening them with death or violence if they refused to execute their com¬ 
mands. If impunity could be so secured a wide door would be opened to collusion, 
and encouragement would be given to associations of malefactors, secret or otherwise 

1 . * Slurder —See s 300, tnfra. ‘ Murder ’ in this section does not include 
abetment of murder punishable under s. 109. Where a confessional statement by the- 
wife, charged with abetment of murder, alleged that held her husband’s legs while 
another struck him with an axe, but ttet she protested against the niurder, and only- 
assisted because such other person threatened to kill her also, it was held that the 
omission of the Judge to direct the jury that, if they believe the statement, she could 
not, havipg regard to this section, be convicted of abetment of murder under s. 109. 
was a misdirection vitiating the conviction*. 

2. 'Offences ariose the State’.—See s. 221, tn/ra, for offences against the 
State punishable with death The section provides that compulsion is not a defence 
to a charge under it. but it may operate in mitigation of punishment according to the 
circumstances of a case*. 

3. 'Threats, which,, cause the apprehension that insunt death to that 
person will be the consequence.'—There must be reasonable fear, at the very time, 
of instant death. Persons who do criminal acts from fear of anj^ing but instant 
death do them at their peril*. Persons who had offered or given bribes to certain 
officials in the Revenue Department of the Government in order to avoid pecuniary 
injury or personal molestation were not protected by this section®. Mere menace of 
future death will, not be sufficient Where certain witnesses gave false evidence, and 
then pleaded that they were coerced to do so by a Police Inspector, it was held that they 
were guilty as there was no proof of instant death*. A pi^iceman stood by, acquies- 
ang m an assault on a prisoner committed by another policeman for the purpose of 
extorting a confession. He was bound under the Bombay District Police Act (IV of 
1890) to arrest persons committing asMults likely to cause grievous bodily injury 
but he did not It was held that nothing but fear of instant death was a defencr 
for a policeman who tortured any one by orders of his superior*. 

Where the accused of his own accord placed himself in a situation by which he 
became subject to the threats of another person, whatever threats may have been used 
towards him, the provisions of this section avail him nothmg* 

Doctrine of compulsion and necessity .—" No one can plead the excuse of 
necessity or compulsion as a defence of an act otherwise penal, except as provided in 
s 94. Lord Hale argues that our law is better than that laid down by the Jesuitical 
Casuists of France, in this respect, as it prevents aggrieved persons pretending to 
judge their own cause, and then proceeding to illegal means of redress, as when 
servants, judging themselves in want of clothes or victuals, get them by robbing their 
masters’. Mr. Branson cited AfacCrowther’s case*’, as showing how any other rule 
would make crime triumphant \Vhere some prisoners pleaded that in 1746 they 

* History of Cnm Law, Vol II, p 107. “ Sonoo, (1868) 10 W. R (Cr) 48 

^ Umadasi Dost. (1924) 52 Cal. 112 * Latifihan, (1895) 20 Bom, 394. 

» Aung Hla, (1931) 9 Ran. 404. • SarUaydo, (1933) 35 Cr. L. T. 262. 

* .l/awn/of. (1889) 14 Bom. 115, 131,132 » 1 Hale P. C. 51. 

* Ji>id. *• (1746) IS St. Tr. 391, Foster 13. 18. 
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joined the Duke of Perth in arms against the king, because they feared that their 
houses would be burned and their goods spoiled, all the Judges concurred that the 
■prisoners were rightly convicted; and Sir hi Foster points out that if threats of this 
idnd were an excuse, it would be in the power of any leader of a rebellion to indemnify 
.all his followers. The same considerabon applies to people who bribe public officers : 
a crime more common here than high treaswi. If the law allowed the bribers to 
escape criminal liability.. .by pleading and proving that they were put in fear of some 
pecuniary injury or some stoppage of promotion, that would be tantamount to encour- 
.aging the corruption, as the corrupt Judge or Officer would then be able by a politic 
use of threats to give an indemnity to all who paid him money, in dealing with the 
question of guilty or not, the law docs not, wWe there is no fear of instant death, 
require the Courts to discuss the nhilosophy of free will, or determine whether the 
person who bribes to secure some advantage to himself is a victim of extortion, or feels 
helpless or not " No man, from a fear of consequences to himself, has a right to 
make himself a party to committing mischief on mankind ”* 

The same learned Judge in another Bombay case’ remarks ; “ All our train¬ 
ing as judges, all the great dedsions make us look with dislike on any theory which 
makes crime easy and excuses atrocious acts Except where unsoundness of mind is 
proved, or real fear of instant death is proved, the burden being on the prisoner, 
the pressure of temptation is not an excuse for breaking the law Our Courts have 
no duty cast on them of discussing the varying motives to crime as a matter of meta- 
physics—of sitting as did the fallen angels reasoning high of 
‘ Providence, foreknowledge, will and fate 
Fixed fate, free will, foreknowledge absolute. 

And found no end in wandering mazes lost 
See also the remarks of Lord Coleridge in R v Dudley* [vide cases under 
'8 81, iupra), 

English law.—The English law excuses a person who has been forced to com¬ 
mit an offence by fear of death or of grievous bodily harm, except in cases of treason 
or homicide. The fear of having houses burnt or goods spoiled is no excuse m the 
eye of the law for Joining and marching with rebels'^. A person is excused, under 
certain conditions, if he is forced to levy war against the King or to adhere to the 
King’s enemies provided he uses e\'ery reasonable endeavour to resist or escape* Ac¬ 
cording to English law a married woman charged wjth the commission of any criminal 
act, except treason, homicide, and probably robbery, is. m case her husband shall be 
present at the time of the commission of such act, presumed to ha\'e acted under his 
•coercion, and such coercion excuses the act. unless it appear that she did not so act. 
There is no provision in favour of the wife under such circumstances in the Penal Code. 

PRACTICE 

Procedure.—Punishment.—^The moral guilt of a person who commits a crime 
. Ion 


95. Nothing is an offence by reason that it causes, or that it is 
intended to cause, or that it is known to be likely to 
causing slight ^ause. any harm, if that harm is so slight that no 
-■ person of ordinary sense and temper* would com¬ 
plain of such harm 




' Per Jardine, J, in Mafcnlal, (1SS9) 14 ' MacCiouther's case. 

Bom 115, pp. 131, 133-135 391, 393, Foster 15, 18. 

* Tiler. (1838 ) 8 C. & P 616. 62a • 7lh Pari. Rep. 73. 

* Drift Goiiiidji, (1895) 20 Bom 215, ’ Stephen's History* of Crinj. Law. VoL II. 

-222, 223 p. 107. 

* (1834) 14 Q B D 273 
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COMMENT. 

The maxim de minimis non curat lex (the law does not take account of trifles) 
is the foundation of this section. 

Object.—^The authors of the Code observe: “ Clause 73 (this section) is in¬ 
tended to provide for those cases which, thou^ from the imperfections of language,, 
they fall within the letter of the penal law, are yet not within its spirit, and are all 
over the world considered by the public, and for the most part dealt with by the 
tribunals, as innocent. As our definitions are framed, it is theft to dip a pen in. 
another man’s ink, mischief to crumble one of his wafers, an assault to cover him with, 
a cloud of dust by riding past him, hurt to incommode him by pressing against him in 
getting into a carnage. There are innumerable acts without performing which men; 
cannot live together in society, acts which all men constantly do and suffer in turn, 
and which it is desirable that they should do and suffer in turn, yet which differ only 
in degree from crimes That these acts ought not to be treated as crimes is evident, 
and we think it far better expressly to except them from the penal clauses of the Code 
than to leave it to the judges to except them in practice ; for if the C^e is silent on 
the subject, the judges can except these cases only by resorting to one of two practices 
which we consider as most pernicious, by making law, or by wresting the language 
of the law from its plain meaning 

Scope—This section has no application, unless the act in question amounts 
to an offence under the Code, but for the operation of this section. 'Where the accused 
who was ordered by his employers in Calcutta to take certain bags of papers and forms 
belonging to them to their yard to bum and destroy them, instead of doing that, took, 
them to a place for sale, it was held that his act did not amount to criminal breach 
of trust and that this section had therefore no application*. The section has no appli¬ 
cation where the act charged against the accused person amounts fo an offence irres¬ 
pectively of whether he thereby caused, intended to cause, or knew himself to be 
likely to cause, harm. The accused was arrested under s 131 of the Railways 
Act for being found m a state of intoxication on a railway station. The Magis¬ 
trate discharged him on the ground that the harm done was so slight that “no 
notice would be taken of it under s. 95 of the Indian Penal Code beyond a mere 
warning". It was held, on revision, that the accused should have been con¬ 
victed because to be drunk upon any part of a railway was to commit an 
offence under s. 120A of the Railways Act. and the fad that he caused little or no 
annoyance to any one in particular could not exempt him from conviction under that 
section^. 

This section leaves unaffected the Madras Regulations (XI of 1816, s. 10, 
and IV of 1821, s. 6) as to trivial offences 

1 . 'Person of ordinary sense and temper’.—Such person must be taken 
from the class to which the complainant belongs 

CASES 

Acts causing slight harm.—^Where a person took pods, almost valueless, from 
a tree standing on Government waste land*; where a person complained of the harm 
caused to his reputation by the imputation that he was travelling with a wrong ticket^; 
where a young woman, of questioriabic diaracter, was going through a public thorough¬ 
fare to fetch water, and the accused caught hold of her hand, as a mere piece of foolish 
and vulgar chaff* •, where the accused was convicted of mischief for taking some earth 

1 Note B, pp 109, 110 ««/ Rhan, (1894) 8 C. P. L. R. (Cr.) 15. 

* Pieo Nath Chou'dhry, (1902) 29 CaL where a few branches of no appreciable value 
489. See Wilkinson. (1898) 2 C W N. 216. were cut off from a tree. 

* John Scott, (1905) 1 N. L. R. 139, 2 Cr. * South Indian Railway Co. V. RamO- 

L. J. 751. ktishna. (1889) 13 Mad 34 

* Kasya bin Ravji. (1868) 5 B. H. C • BhaiTon Misr. (1887) 7 A-W N. 73. 

(Cr. C.) 35. To the same ^ect is Mako- 
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of hardly any appreciable value from an open piece of ground^; where a person re¬ 
moved a semi'decayed branch of a tamarind tree not belonging to him, and overhang¬ 
ing the roof of his house, because it inconvenienced him*; where a barrister and a 
pleader were engaged in a case, and the latter made a remark conveying an imputation 
on the former upon which the former called the latter a “ liar ”®; where two parties 
collected outside their respective houses and apparently challenged each other, but 
nothing happened*; where a pleader said to the pleader of the opposite party that 
the status of a witness who received Rs. 10 to Rs. 15 a month was higher than his*; 
where a person killed a goat by jhalka process and exposed its flesh for sale in the 
presence of Mahomedans so as to insult ^em^: where a pleader said halkat bhanchod 
to a person who insisted on sitting in the pleaders' room after he was pushed out of 
it’; and where the words used were more akm to an abuse or an insult than to defa¬ 
mation of character*, this section was held applicable. 

A Deputy Magistrate went to a place to inquire into a petition made by the 
residents for funds to enable them to dig a well and in the course of a discussion with 
the people assembled, he remarked that as some of thfe residents were well-to-do 
men, they must make the well themselves, whereupon the accused who were present 
there said to the Deputy Magistrate : “ TTien why do you make an inquiry, go away 
quietly”. -It was held that the accused were not guilty of any offence as their state¬ 
ment came within the purview of this section* 

Acts causing serious harm.—Where a blow'was given across the chest with an 
umbrella by a dismissed policeman to a Distnct Superintendent of Police biiause his 
application to reconsider his case had bean rejected’*; where the accused tore up a 
paper which showed a money debt due from him to the prosecutor, though it was 
unstamped, and therefore not a legal security” , where the accused was charged with 
the offence of theft in respect of three pice worth of dung-cakes and mangoes’*; where 
a repectable man was taken by the ear’* ; where a man of a low caste instituted prose¬ 
cution for defamation on his being falsely charged with theft’*; where a person w’as 
dubbed kulabhrastha, i e, prostitute's son. in a book published by the accused” * where 
the accused at the time of a feast of his brotherhe^ declared that the complainant 
had been outcasted and was not fit to sit down at the feast with the other members of 
the brotherhood”; or where the accused used the words " go to hell ” to a person 
after an altercation with him”, this section was held to be not applicable 

PRACTICE. 

The Central Provinces Circular.—Magistrates should also bear m mind the 
provisions of s. 95 of the Indian Penal Code and apply them reasonably to the com¬ 
plaints before them, with reference to the position in life of the parties concerned, 
and the habits of the class to which they belong’* 


’ GuUaii Lai, (1882) 2 A. W N. 229 
. ’ /fwa Ram. (1888) 8 A. W N 100, 
Mahomed Khan.l\2Q^)S C P L R {Cr)15 
VansittaU, (1883) SAWN 46 . Amir 
Uasan. (1883 ) 3 A W N 167 

* Parma Singh, (1911) 12 Cr L J 103 

, » Sharif Ahmad V Qabul Smgh, (1921) 43 
All 497, 502. 

* Ktrpa Singh, (1912) P W R (Cr) No 
26 of 1912, 13 Cr L I 601 

Moto Balvanl Marathe, (1913) 15 Bom. 
L. R 1039. 15 Cr L J U 

* Jasra) Jagga, (1928) 30 Cr L. J 379. 

(1931) 34 Bom. L R 282. 56 Bom. 
196. Bhatirath. (1931) 8 O W N 157, 32 
Cr- L J. 991. 

* fa\kmkna Somanla, (1916) 21 C W 
N. 95. 18 Cr L J 17 

Cot I. of Bengal v Sheo Ckolam Lalla. 


(1875 ) 24 W R (Cr.) 67 

Rama^amt, (1888) 12 Mad 148. See 
Moula Bakhsh. (1904) 27 All 28. Kashi 
Nath Naek (1897) 25 Cal 207 

Ranchore (1888) Cr R No. 61 of 1888, 
Lnrep & C 400 

I* Sboshi Bhusan Muketjee v. Wolmsiey 
(1897) 1 C W N cxxxiv 
i« Nobtfi Dome, (1865 ) 2 W. R. (Cr) 35. 
i-i Ramanuja Cftornor V Pralkitalht Ba- 
yan Karam. 119111 2 M W. N 8, 12 Cr L. 
J 497 

\(ohan Lai V Ram Charon, (1928) 29 
Cr L. J 451 

r- Bktmjt .Vflran;i Dedal. (1927) Com. 
Rexm. No 344 of 1927. decided by Fawcett 
and Mina. JJ, on December 16. 1927 (t’n- 
rep. B«d.) 

>6 C P Cj- C (1929) Na 7. s. 4, p 21. 
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Of the Right of Private Defence. 

Things 'done in 96. Nothing is an offence which is done in 

private defence. the exercise of the right of private defence. 

COMMENT. 

Object.—^The authors of the Code say; “We propose...to except from the 
operation of the penal clauses of the Code lai^e da&ses of acts done in good faith for 
the purpose of repelling unlawful aggressiois. In this part of the chapter we have at¬ 
tempted to define, with as much exactness as the subject appears to us to admit, the 
limits of the right of jJrivate defence. It may be thought that we have allowed too 
great a latitude to the exercise of this right; and we are ourselves of opinion that if 
we had been framing laws for a bold and high-spirited people, accustom^ to take the 
law into their own hand, and to go beyond the line of moderation in repelling injury, 
It would have been fit to provide additional restrictions. In this county the danger 
is on the other side ; the people are too little disposed to help themselves ; the patience 
with which they submit to the cruel depredations of gang-robbers, and to trespass and 
mischief committed in the most outrageous manner by bands of ruffians, is one of the 
most remarkable, and at the same time one of the most discouraging symptoms which 
the state of society in India presents to us. Under these circumstances we are desirous 
rather to rouse and encourage a manly spint among the people than to multiply restric¬ 
tions on the exercise of the right of self-defence. We are of opimon that all the evil 
which is likely to arise from the abuse of that right is far less serious than the evil 
wWch would arise from the execution of one person for overstepping what might appear 
to the Courts to be the exact line of moderation in resisting a body of dacoits 

This right of defence is absolutely necessary. The vigilance of Magistrates 
can never make up for the vigilance of each individual on his own behalf. The fear 
of the law can never restrain bad men so effectually as the fear of the sum total of 
individual resistance. Take away this right and you become in so doing the accom¬ 
plice of all bad men*. The law does not require a citizen, however law-abiding he 
may be, to behave like a rank coward on any occasion. The right of self-defence, as 
defined by law, must be fostered in the citizens of every free country. If a man is 
attacked he need not run away, and he would be perfectly justified in the eye of law 
if he holds his ground and delivers a countcr-attadc to his assailants provided always, 
that the injury which he inflicts in self-defence is not out of proportion to the injury 
• with which he was threatened*. 

Scope.—There is no right of private defence under the Code against any act 
which is not in itself an offence under it*. An act done in exercise of the right of 
private defence is not an offence and does not, therefore, give rise to any right of pri¬ 
vate defence m return*. 

The defence of possession either of goods or lands against a mere trespass, not 
a crime, does net, strictly speaking, justify even a breach of the peace 

Limitations.—^The right is subject in all cases to the restriction contained in 
els. 3 and 4 of s. 99®. 

Aggression.—^This right cannot be pleaded by persons who, believing they 
will be attacked, court the attack*. 


PRACTICE. 


Whether the right of defence should be pleaded.—The accused must plead 
the right of defence. It is for those who raise this plea to prove it If raised, a full 
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account of the occurrence must be ^ven in evidence^. Because it is necessary that 
all the circumstances should be pleaded before a Court and the plea ought to be 
proved by satisfactory evidence*. In a case the Allahabad High Court held that a 
Court ought not to set up such a plea when the accused himself has not done so*. 
Subsequently it has held that even where a right of pnvate defence is not pleaded, the 
Courts on finding on the evidence before k, that the accused acted in the exercise of 
his right of private defence, is bound to take oignizance of the fact*. The Madras 
High Court has ruled that even* if the accusal does not specifically plead private 
defence, he may be acquitted if the evidence showed that he was acting in self-defence*. 
Woodroffe, J., has observed in a Full Bench decision of the Calcutta High Court that 
"it cannot be laid down as a general proposition of universal applicability that a 
Court cannot and should not conridcr a case in favour of the accused whidi he has 
not raised. If such a case arises on the prosecution evidence, it should be put to the 
jury for their consideration whatever line might have been taken by the, accused or 
his counsel Similarly, the Lahore High Court has held that when there is evi¬ 
dence proving that a person accused of killing or injuring another acted in the exer¬ 
cise of the right of private defence the Court may not ignore that evidence and convict 
the accused merely because the latter set up a different defence and denied having 
committed the assault*. 

The right of an accused person to defend himself upon a criminal charge can 
only be limited by the provisions of the statute law An accused can set up an alter¬ 
native inconsistent defence*. 

An accused person who at his trial has not pleaded the right of private defence, 
but has raised other pleas inconsistent with such a defence, cannot in appeal set up a 
case, founded upon the evidence taken at his tnal, that he acted in the exercise of the 
right of private defence; neither is the Court competent to raise such a plea on his 
briialf* 

The mere failure of the prosecution to account for the injuries sustained by 
the accused's party does not raise a presumption that the accused acted in the right 
of private defence*®. 

d,S'nt'ofth”A'Sy V\ P'T- ? "gS'’ *0 

and of property. restrictions Contained m section vy, to defend— 
First .—His own body, and the body of any other person*, 
against any offence affecting the human body ; 

Secondly. —The property, whether moveable or immoveable, of' 
himself or of any other person*, against any act which is an offence 
falling under the definition of theft*, robbery*, mischief* or criminal 
trespass®, or tvhich is an attempt* to commit theft, robbery, mischief 
or criminal trespass. 

COMMENT 


This section says what the extoit of the right of defence is Section 99 speaks 
of the limitations on the exercise of this right 

Scope.—^This section is much wider than the English law Under it even a 
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Stranger may defend the person or property of another person; whereas under the 
English law there must be some kind of r^tionship existing, such as that of master and 
servant or husband and wife or guardian and ward, before this right could be exer¬ 
cised on behalf of another. Under the English law a person has no right to commit 
an assault merely in defence of other persons. 

As to the defence of property the section speaks of “ theft and robbery-” but 
■not offences like “house-breaking” and “dacoity". It, therefore, seems that the 
mention of “ theft ” must be taken to include all offences ejusdem generis. The same 
consideration applies to the mention of mischief ” and “ criminal trespass ”. 

1. ‘Any other person*.—^“It is a noble movement of the heart, that indig¬ 
nation which kindles at the sight of the feeble injured by the strong. It is a noble 
movement which makes us forget our own danger at the first cry of distress. It con¬ 
cerns the public safety that every honest man should consider himself as the natural 
protector of every other The section embodies this principle and it provides that 
every person has a nght to defend his body or the body of any other person. 

A Full Bench of the Madras High Court has laid down that the right of private 
defence as laid down in ss 96 to 105 enables the arrest of any person when he has not 
been guilty of an offence for which arrest without warrant is permitted (eg, drunken¬ 
ness), when the person arresting or confining has a genuine and reasonable apprehen¬ 
sion that to allow the other to remain at large will endanger the person and property 
of others. Where, therefore, a village Magistrate arrested a drunken person whose 
conduct was at the time a grave danger to the public, it was held that he was not 
guilty of any offence*. 

j Defence of person.—Where a person assisted by a friend retaliated severely 

on another, who trespassed into his house with the object of having intercourse with 
his wife, both were held to have committed no offence* 

Where a person who had seized cattle which had been trespassing on his lands, 
gathered together a number of men to assist him in resisting an anticipated attempt to 
rescue the cattle; and a fight between the parties took place, in which several men 
on each side were killed and injured, it was held that the person who had seized the 
cattle and his party were protected by this section* On being falsdy informed that 
certain stolen property was in the possession of one P, a Sub-Inspector proceeded with 
a constable to P's house with the object of making a search. On his arrival, he de¬ 
manded the said property from P’s wife. She repudiated all knowledge of it and told 
,him that her husband would be back shortly He, however, declined to wait for P’s 
’ return, but began to threaten the woman with a cane and laid hands on her. On her 
cries, accused (P’s cousin) ran to her help. An altercation ensued and, ultimately, 
• the accused on being assaulted by the Sub-Inspector and the constable, snatched a 
heavy stick from the latter and struck two blows on the forehead of the Sub-Inspertor 
which proved fatal. It was held that the accused had a right of self-defence against 
the dual assault on his person* ^ere lathi (club) blows were showered upon a 
person, it was held that he was justified in inking his adversaries with a spear*. 

Where in a scuffle a person could not actually have entertained any apprehen¬ 
sion whatever that he was going to be attacked by the opposite party whom he evi¬ 
dently assmls and injures out of revenge, he cannot be deemed to have acted in the 
exercise of the right of private defence*. 

English case.—Under circumstances which might have induced the belief that 
a man was cutting the throat of his wife, th^r son shot and killed his father. It was 
held that if the son had reasonable grounds for believing and honestly believed that 
his act was necessary for the defence of his mother, the homidde’was excusable*. 
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2. ‘Moveable or immoveable property, of himself or of any other person’. 
—^The right of private defence of property only comes into operation when certain 
spedfied offences against property are committed or attempted to be committed. 
Although an attachment of property made by an amin and his party under a time- 
expired warrant of attachment is illegal, such attachment does not amount to an offence 
of theft or robbery, there being no didionest intention of causing wrongful gain or 
wrongful loss to any person; and no question of mischief or criminal trespass arises 
in such a case. Therefore, upon such attachment there is no right of private defence 
•of property*. The right of private defence of property extends not only to one’s own 
property but also to the property of any other person. It is not necessary that one 
of the offences enumerated in the section diould have been actually committed, it is 
enough if there is an attempt to commit any of those offences*. A party m posses¬ 
sion of land IS legally entitled to defend lus possession against another party seeking 
to eject him by force*; or to steal from it«; or to do an act which will have the effect 
of causing injury to it, e g, by cutting a bund* It is immaterial whether the person 
in possession of the property had or had not the right of possession If a zemindar's 
people enter upon crops with the intention of distraining without notice, the 
'-.o ryot owners are justified in considering such action as trespass*. But mere persis¬ 
tence in demanding rent will not amount to trespass so as to justify an assault on 
the person mabng the demand’ A landlord who had not tendered to his tenant 
such a lease as the latter was bound to accept under the Madras Rent Recovery Act 
(Mad. Act VUI of 1865) distrained his cattle for arrears of rent, the assistance of 
Uie police having been procured for the purpose. The tenant, with the assistance 
•of seven other persons, forcibly obstructed the removal of the cattle which had already 
been actually seized and driven for some yards It was held that the tenants were 
not entitled to the right of defence and were guilty of noting* 

In order to establish the right of private defence of property it is not necessary 
for the accused to prove his possession affirmatively , he can rely on the presumption 
•of continuance of possession arising in his favour from the circumstances of the case* 
Where the property in question belongs not to the accused, but to the complainant, 
the latter cannot have any dishonest intention and can neither commit nor attempt 
to commit any of the offences against which the law gives a nght of private defence 
and the accused is not entitled to plead the same** 

^Vhcn an attack is made on persons acting in the lawful.exercise of their right 
•over property, they are entitled to the right of private defence, and the only question 
that arises thereafter is whether any member of the party individually exceeded the 
right. Persons exercising their lawful rights are not members of an unlawful assembly, 
nor can the assembly become unlawful by their repelling an attack made on them by 
■persons who had no right to obstruct them, nor by exceeding the lawful use of thdr 
right of pnvate defence In such a case each is liable only for his individual acts 
•done in excess of such right** 

3. ‘Theft’.—See s 378, mfra Where a number of persons were justified in 
resisting the theft of their crops they could not all be considered as members of an 
unlawful assembly with the common object of asserting a right to the land on which 
the crops stood, because some of thdr number exceeded the nght of pnvate defence. 
But, if after some of them had exceeded the right of private defence, others continued 
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in the assembly aiding and abetting them, they could all be considered members of am 
unlawful assembly^. 

4. ' Robbery'.—See S. 390, infra, 

5. ‘Mischief’.—See s. 425, infrA 

6. * Criminal trespass —See s. 441, infra. A rightful owner is enbtled to 
physically turn out a trespasser or one trying to infringe upon his rights. A persorr 
exercising this right should, however, not use more force than is reasonable to defend 
his possession from a trespasser^. A person in possession of lands is, however, not 
justified in confining persons who commit trespass*. 

“A civil trespass will not excuse the firing a pistol at a trespasser m sudden- 
resentment or anger. If a person takes forable possession of another man’s close, so 
as to be guilty of a breach of the peace, jt is more than a trespass. So, if a man with 
force invades and enters into the dwelling of another. But a man is not authorized 
to fire a pistol on every intrusion or invasion of his house. He ought, if he has a' 
reasonable opportunity, to endeavour to remove him without having recourse to the 
last extremity.' But, toe making an attadc upon a dwelling, and especially at night, 
the law regards as equivalent to an assault on a man’s person; for a man’s house is 
his castle, and therefore, in toe eye of the law, it is equivalent to an assault; but no- 
words or singing are equivalent to an assault, nor will they authorize an assault in 
return 

The auction purchaser does not commit any criminal act in gomg to assert his- 
title and to take possession of the property purchased by him by ousting the judgment* 
debtor, who became a trespasser after the date of delivery of possession®. 

Where the common intention of an assembly of more than five persons was to- 
resist by force an unlawful trespass on land it was held that they were not guilty of 
rioting®. 

7. ‘Attempt’.—See s. 511, infra. 

Defence of property.—Pica allowed.—^The villagers belonging to C walked 
in a religious procession, through a part of the village of K, canring with them a vessel 
containing water which purported to be consecrated. The villagers of K objecting, 
obstructed the procession, whereupon .the members of it resisted the obstruction, and 
used some violence, causing grievous hurt to one of the obstructers and hurt to two 
others of them. It was held that they were justifiwl in exercising their right of private 
defence of body and property and the harm inflicted was not more than necessary for 
the purpose of self-defence'^. Where persons, who actually grew the disputed crop 
and who were no parties either to the avil suit for possession which was decreed against 
their landlord, or to the delivery of possession of the land, resisted the action of the 
complainant who went to take possession under the decree of the civil Court, it was. 
held that they were justified in daiming what they had grown and in resisting the com¬ 
plainant®. Where cattle belonging to the cornplainant trespassed on to the land of 
the accused, who seized the cattle and were driving them to the pound when the com¬ 
plainant’s party arrived and attempted to rescue the cattle from the accused and m 
doing so the complainant’s party used violence and succeeded in rescuing some of the 
cattle, and thereupon the accused resisted the action of the complainant’s party and 
in attempting to defend themselves against the violence used by the complainant’s 
party, caused injuries to several members of that party, some of which amounted to 
grievous hurt, it was held that the accused were legally entitled to take the cattle to 
the pound and that the action of the complainant’s party in attempting to rescue the 
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cattle was unlawful and that the accused had, therefore, the right of private defence, 
against the acts of the complainant’s party and where it could not be said under the 
circumstances that the accused had exceeded that right they were not guilty of any 
offence*. 

Cuminal trespass. —A police-officer attempted to carry on a general search for 
stolen property (not authorized by Jaw). One of the accused in resisting such a 
search pu^ed the Sub-Inspector and the latter ordered two constables to climb on his- 
roof and break into the house, whereupon the village assumed a threatening attitude- 
and threatened to cut them to pieces if they entered the house and this empty threat 
was suffiaent to prevent the police from committing the trespass It was held that the 
accused were justified in resisting the search, and they had not exceeded the right of 
private defenc^. 

Plea disallowed.—Accused was out in the jungles with his gun , an alterca¬ 
tion took place between him and the deceased, the former interfering to prevent the- 
latter from committing real or supposed cattle trespass; the deceased thereupon with, 
a large club attacked the accused, who fired without any particular aim, but lowering 
the muzzle of the gun so as not to hit a vital part, and death immediately resulted 
from the wound thus inflicted. It was held that the accused’s act was not a legal 
exerase of the nght of private defence as he had only to stand back and he was 
safe®. 'Where an amin with a party of constables, mukhia and patwari went to a 
village to make an attachment, but the warrant had become mvalid by lapse of the 
time Unuted thereby, and the owner of the property resisted and caused gnevous hurt 
to one of the party, it was held that he could not plead any nght of private defence 
of property and was rightly convicted under s 326* 

Altercation between two parties.—Vfhtie the primary object of both parties is 
to fight and the vindication of their nght to property is merely a pretext, no question 
of self-defence can arise®. Party A sowed a crop in a field to which apparently they 
were entitled. Party B, claiming the field and the crop as theirs, entered upon the- 
land and began to cut the crop. Party A, having watched party B enter upon the 
land, took counsel together and then proceeded to attack party B, and a fight ensued, 
in which gnevous hurt was caused. It was held that it was not open to party A to- 
plead that they were acting m the exercise of their right of private defence of property*. 
This case does not lay down sound law. The finding of possession and sowing of the 
CTops on the part of A brings the case under this section subject to s 99 The taking 
of counsel before action will not by itself deprive the accused of Iiis right of private 
defence. It is not found that there was time to have recourse to the authontics This 
case is not supported by Q -E v. Prag DaV. though it professes to follow that case; 
and is directly in conflict with Q-E w Narsang Pathabhci^, Pachkaun v. Q -E and 
K.-E. v. Ayya Atinasamy Aiycr*® and has not been referred to in Ef/ip. v Hire”. In 
the last case certain persons who were lawfully in posaission, as tenants of agricultural 
land, having reason to suppose that it was possible that they might be attacked and 
ejected from the land by force, made a practice of keeping their clubs in readiness, 
and also persuaded the tenants of some adjacent fields to do likewise The expected 
attack came, and there was a somewhat se\erc fight, in tlie course of which both 
parties were injured. It was held that the defenders w’ere within their nghts in hold¬ 
ing themselves m readiness to repel an attack if and when it should come. 

The accused went with three ploughs on the land to which the complainant had 
the right of possession, and of which he was in possession till such entry, and began 
to plough up the land, to uproot some castor plants and throw them away While 
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they •were thus in actual but tempoiaiy occui^tion, the complainant and his party went 
on the land and tried to unyoke the cattle, whereupon a riot took place. It was 
held that the accused were not justified in entering on the land, ploughing it, uproot¬ 
ing the plants and throwing them away, that they were memters of an unlawful 
assembly, the common object of which was to enforce a right or supposed right for the 
exercise of which they were prepared to use force, and that their action in beating the 
complainant’s party was not justified by the fact of their having obtained temporary 
occupation'. 

PRACTICE. 

Burden of proof.—^The burden of proof is upon the accused to justify his 
plea of right of private defence, and in the case of right of private defence of property, 
he must prove that it was Iris property* 

A mere statement by the accused that the other party wounded them is not • 
the same as to say that they struck the opposite party in the exercise of the right of 
private defence. In order to establish the exercise of the right of private defence it is 
absolutely necessary to detail the exact circumstances which led them to strike the 
blow in question*. 

98. When an act, which would otherwise be a certain offence, 
Right of private offence, by reason of the youth^, the want 

defenw against the of maturity of understanding*, the unsoundness of 
^?sOTnd intoxication* of the person doing that 

act or by reason of any misconception* oh the part 
‘ of that person, every person has the same right of private defence 
against that act which he would have if the act were that offence. 

ILLUSTRATIONS. 


(a) Z, under the influence of madness, attempts to kill A; Z is guilty of no 
offence. But A has the same right of private defence which he would have if Z were 
sane. 

(fi) A enters by night a house which he is legally entitled to enter. Z, in 
good faith, taking A for a house-breaker, attacks A Here Z, by attacking A under 
this misconception, commits no offence. But A has the same nght of private defence 
against Z, which he would have if Z were not acting under that misconception 
COMMENT. 

This section lays down that for the purpose of exercising the right of private 
ricfence physical or mental incapacity of the person against whom the right is exer¬ 
cised is no bar. 


1. 'Youth'.—See ss 82-83, supta, 

2. ' Want of maturity of understanding —See s. 83, supra. 

3. 'Unsoundness of mind'.—See s. 84, supra. 


4. ' Intoxication —See s. 85, supta. 


5. ' Misconception '.—See ss. 76-79, supra. 


99 . There is no right of private defence against an act which 
does not reasonably cause the apprehension of 
there^fnS death OF of grievous hurt, if done, or attempted to 
right of pnvate be done by a public servant acting in good faith 
defence. under colour of his office, though that act may not 

be strictly justifiable by law*. 
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There is no right of private defence against an act which does 
not reasonably cause the apprehension of death or of grievous hurt, 
if done, or attempted to be done, by the direction of a public 
servant acting in good faith under colour of his office though that 
direction may not be strictly justifiable by law*. 

There is no right of private defence in cases in which there is 
time to have recourse to the protection of the public authorities*. 

Extent to irfiidi fight of private defence in no case extends 

the right may be to the inflicting of moFc harm than it is necessary 
‘cxerased inflict for the purpose of defence*. 

Explanation 1 .—A person is not deprived of the right of private 
defence against an act done, or attempted to be done, by a public 
servant, as such, unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 

Explanation 2 .—A person is not deprived of the right of private 
defence against an act done, or attempted to be done, by the direc¬ 
tion of a public servant, unless he knows, or has reason to believe, 
that the person doing the act is acting by such direction, or unless 
such person states the authority under which he acts, or if he has 
authority in writing, unless he produces such authority, if demanded. 

COMMENT. 

This section enumerates the limitations put on the exercise of the right of 
■defence. 

1. First clause.—^This clause applies to those cases in which the public ser¬ 
vant is acting (1) in good faith, and (2) under colour of his olTice, though the parti- 
• cular act being done by him may not be justifiable by law 

Ihis clause protects a public servant against the right of private defence even 
if the authority be defective in minor particulars or even if the officer exceeds his duty 
in a minor particular, and it merely leaves the right of private defence open when the 
alleged authority is no authority at all and is wholly defective in form or the officer 
goes clearly and widely outside the duties imposed on him Even in such cases, where 
■the right of private defence is open, it is not lawful for any person to offer to the pub¬ 
lic servant more violence than is strictly necessary to resist the unlawful act and that 
if the authority has no effect, the section has no operation’ % 

This clause was enacted to meet cases which would not fall within s 332 by 
reason of the public servant not being at the time when the assault was committed 
on him in discharge of a duty imposed on him by law It applies to those cases in 
which the public servant is acting in good faith under colour of his office, though the 
particular act being done by him may not be justifiable by law« 

* An act which does not reasonably cause the apprehension of death or of 
grievous hurt.—^The right of private defence against an injury apprehended to be 
done by a public servant extends only to those cases in which there is a reasonable 
cause of apprehension of death or of grievous hurt being caused by the act of such 
public servant*. An Excise Inspector pursued an armed smuggler, and on coming 
up with hirn ordered him to stop and fired his revolver twice to frighten him, where¬ 
upon the smuggler drew a sword and cut the Inspector on the thigh. It was held that 
the smuggler had reasonable ground for bdievjng that the Inspector intended to cause 
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they were thus in actual but temporary occupation, the complainant and his party went 
■on the land and tried to unyoke the cattle, whereupon a riot took place. It was 
held that the accused were not justified in entering on the land, plou^ng it, uproot¬ 
ing the plants and throwing them away, that they were members of an unlawful 
assembly, the common object of which was to enforce a right or supposed right for the 
exercise of which they were prepared to use force, and that their action in beating the 
complainant’s party was not justified by the fact of their having obtained temporary 
occupation*. 

PRACTICE. 

Burden of proof.—^The burden of proof is upon the accused to justify his 
plea of right of private defence, and in the case of right of private defence of property, 
he must prove that it was his properly*. 

A mere statement by the accused that the other party wounded them is not • 
the same as to say that they struck the opposite party in the exercise of the right of 
private defence In order to establish the exercise of the right of private defence it is 
absolutely necessary to detail the exact drcumstances which led them to strike the 
blow in question*. 

98. When an act, which would otherwise be a certain offence, 
is not that offence, by reason of the youth^ the want 
of maturity of understanding*, the unsoundness of 
mind*, or the intoxication* of the person doing that 
act or by reason of any misconception® oh the part 
of that person, every person has the same right of private defence 
against that act which he would have if the act were that offence. 

ILLUSTRATIONS. 

(<j) Z, under the influence of madness, attempts to kill A ; Z is guilty of no 
offence. But A has the same right of private defence which he would have if Z were 
■sane. 

(6) A enters by night a house which he is legally entitled to enter. Z, in 
good faith, taking A for a house-breaker, attacks A. Here Z, by attacking A under 
tWs misconception, commits no offence. But A has the same right of private defence 
against Z, which he would have if Z were not ading under that misconception. 

COMMENT. 

This section lays down that lot the purpose of exercising the right of private 
defence physical or mental incapacity of the person against whom the right is exer¬ 
cised is no bar. 

1 . ‘Youth’.—See ss. 82-83, supra. 

2. ‘Want of maturity of understanding’.—See s. 83. supra 

3. ’ Unsoundness of mind ’.—See s. 84, supra. 

4. ' Intoxication —See s. 85, supra. 

5. ' Misconception ’.—See ss. 76-TO, supra. 

99. There is no right of private defence against an act which 
does not reasonably cause the apprehension of 
whiS^ thereis“S death or of grievous hurt, if done, or attempted to 
right of private be done by a public servant acting in good faith 
under colour of his office, though that act may not 
be strictly justifiable by latv*. 

* Jairam Mahton. (1907) 3S CaL 13a > Ajgar Shaikh, (1928 ) 32 C. W. N 839, 
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There is no right of private defence against an act which does 
not reasonably cause the apprehension of death or of grievous hurt, 
if done, or attempted to be done, by the direction of a public 
servant acting in good faith under colour of his office though that 
direction may not be strictly justifiable by law*. 

There is no right of private defence in cases in which there is 
time to have recourse to the protection of the public authorities*. 

Extent to which right of private defence in no case extends 

the right may be to the inflicting of more harm than it is necessary 
.exerased. jq inflict for the purpose of defence*. 

Explanation 1 .—A person is not deprived of the right of private 
defence against an act done, or attempted to be done, by a public 
servant, as such, unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 

Explanation 2 .—A person is not deprived of the right of private 
defence against an act done, or attempted to be done, by the direc¬ 
tion of a public servant, unless he knows, or has reason to believe, 
that the person doing the act is acting by such direction, or unless 
such person states the authority under which he acts, or if he has 
authority in writing, unless he produces such authority, if demanded. 

COMMENT. 


This section enumerates the limitations put on the exercise of the right of 
■defence. 

1 . First clause.—This clause applies to those cases in which the public ser¬ 
vant is acting (1) in good faith, and (2) under colour of his ofiicc, though the parti- 
ocular act being done by him may not be justifiable by law. 

This clause protects a public servant against the right of private defence even 
if the authority be defective in minor particulars or even if the officer exceeds his duty 
in a minor particular, and it merely leaves the right of private defence open when the 
alleged authority is no authority at all and is wholly defective in form or the officer 
goes clearly and widely outside the duties imposed on him Even in such cases, where 
'the right of private defence is open, it is not lawful for any person to offer to the pub¬ 
lic servant more violence than is strictly necessary to resist the unlawful act and that 
if the authority has no effect, the section has no operation^ V 

This clause was enacted to meet cases which would not fall within s 332 by 
reason of the public servant not bang at the time when the assault was committed 
on him in discharge of a duty imposed on him by law It applies to those cases in 
which the public servant is acting in good faith under colour of his office, though the 
particular act being done by him may not be justifiable by law« 

* An act which does not reasonably cause the apprehension of death or of 

grievous hurt._^The right of private defence against an injury apprehended to be 

done by a public servant extends only to those cases in which there is a reasonable 
cause of apprehension of death or of grievous hurt being caused by the act of such 
public servant*. An Excise Inspector pursued an armed smuggler, and on coming 
up with him ordered him to stop and fired his revoU-er twice to fnghten him, where¬ 
upon the smuggler drew a sword and cut the Inspector on the thigh It was held that 
the smuggler had reasonable ground for believing that the Inspector intended to cause 
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death or grievous hurt and did not exceed the ri^t of private defence^ 

' Grievous hurt—See s. 320, infra. 

* Public servant —See s 21, supra. 

‘ Good faith —See s. 52, supra*. 

An officer of the Court who acts under a time-expired warrant and attaches 
property cannot be deemed to have acted in good faith*; nor can he be deemed to 
have so acted, where he arrests a woman without informing her that the warrant was- 
a bailable one and deliberately refuses to ^ve her an opportunity of giving bail*. 

'Under colour of his office*.—The pretotion is intended to be given only 
to a public servant acting honestly in the legitimate discharge of powers conferred or 
of duties imposed upon him 

'Not strictly justifiable by law*.—^This section has no application to a case 
where the initial proceeding, and the power under which any public servant purports 
to act are altogether without jurisdiction*, and entirely ultra vires*. But the protec¬ 
tion afforded under it to public servants ts not lo^ to them by reason of any mistake 
on their part m the exercise of their proper functions^. The section thus applies to 
cases where there is an excess of jurisdiction as distinct from a complete absence of 
jurisdiction, to cases where the official has done wrongly what he might have done 
rightly, but not to cases where the act could not possibly have been done rightly*. 
Thus resistance to the execution of an illegal warrant is justifiable in exercise of ffie- 
right of private defence® Resistance to a general search for stolen property is justi¬ 
fiable as the law requires the mention of specific things*®. 

Cases.—^Resistance to an officer aaing without a warrant.—A police-officer 
attempted without a search-warrant to enter into a house m search of property alleged 
to t^ve been stolen and was obstructed and resisted It was held that, even though 
the officer was not strictly justified in searching the house without a warrant, the. 
person obstructing and resisting could not set up the illegality of the officer’s proceed¬ 
ing as a justification of his obstruction, as it was not shown that the officer was acting 
otherwise than in good faith and without malice** 

Resistance to Illegal search.—A riot took place while a police-officer was 
searching the house of one of the accused outside the police-officer’s limits. In the 
course of the riot the police-officer and his party were beaten, the property already 
attached by him was lost, and a person arrested by him disappeared. The object of the 
riot was to prevent the search, and not the taking of the property or the release of 
the prisoner. It was held that the police-officer having made the search m good faith 
and under colour of his office, the aonised could not plead a right of private defence 
and that, if they had any such nght, they had exceeded it and were guilty of offences 
of riot and hurt**. Where the search proposed to be made by a Sub-Inspector of 


* Nga Nan Da. (1919) 3 U. B R. 176. 
21 Cr. L J 97 : Pachai Gounden, (1914) 15 
Cr. L. J. 710 

* Bhaivoo Jtva)i V. Mufii Dayd, (1888) 12 
Bom 377 ; Pukot Kotu. (1896) 19 Mad 349. 

» Shib Lai, (1933) 55 AIL 617. 

* Pamji Lai, [19351 A. L. J. 950, 36 Cr. 
L. J 1501 

* Jogendra Nath Mukerjee, (1897) 24 CaL 
320; Haq Dad. (1925) 6 Lah. 392. 

« Tuhtram. (1838) 13 Bom. 168 : Lekhraj, 
(1891) 11 A. W. N. 195: Ajo, (1913) P. L. 
R. No. 325 of 1913, 14 Cr. L. J. 512; Go|»i 
Mahlo. (1931) 10 Pat. 821. 

* Ttrucliitlambala Pathan, (1896) 21 Mad. 
78. See Bhola Maklo. (1904 ) 9 C. W. N. 
125. 2 Cr. L. J. 13 ; Khhfn Lai. (1924) 22 A. 
L. J. 501, 26 Cr. L. J. 501. 

» Bnu Haldaj. (1907) 11 C W. N. 836, 


6 CL L. J. 127, 6 Cr L J. 38 : Shaikh Moin- 
uddin. (1921) 2 P. L T 455. 22 Cr. L, J. 
442. 

® Afusammot Hofizan Bibi Musatninot 
Suba Btbi. (1922) 27 C W. N. 854; Allah 
Dad. (1923 ) 25 Cr L T 43 ; Thiihisuoa- 
narayana, (1934) 40 L. W. 594, 36 Cr. L. J- 
111. But, see, Tliaba Si/igh, (1925 ) 28 Cr. L- 
J. 972. 

w Prankhang. (1912) 16 C. W. N. 1078. 1? 
Cr. L. J. 764; Government of Assam V. 
Sahebulla. (1923 ) 51 Cal. 1. fb! 

« VyonkaUav Sfirimvos. (1870) 7 B. H. C. 
(Cr. C) 50: Pukot Kotu. (1896) 19 Mnd. 
349 ; Attar Singh. (1917) P. L R. No 57 of 
1918. P. R. No 9 of 1918. 19 Cr L. J 390 
>* UltT Shah Nawaz Khan, (1913) 8 S. L. 
R. 1. 16 Cr. L. J. 15 J Pam Uarakh. (1907) 
15 Cr. L. J. 436 



SEC. 99.1 


n^lVAlE DEFENCE. 


213 


Police was not stncUy in accordance with & 165 of the Criminal Procedure Code, he 
could not be said to have acted in good faith and the accused who pushed him in 
order to prevent the search was held to have committed no oflfence^. 

Resistance to an ofEcec acting on an illegal warrant or order or acting 
illegally.^—^Where, on the complaint of one G that his wife was wrongfully confined 
by his father-in-law, a warrant was issued under s. 96, Criminal Procedure Code, and 
the policenafficer, attempting to execute this warrant at the house of the father-in-law, 
was obstructed by him and seven others who criminal force, it was held that, as 
the warrant issued was wholly illegal, the accuse were not deprived of the right of 
defence*. Where the accused was convicted of having assaulted a peon when execut¬ 
ing a wnt of delivery of possession of a share in a tank by ordenng some fishermen 
to cast their nets in the tank and catch fish for the decree-holder as provided m the 
writ. It was hdd that whatever mistake there might be m the procedure of the Mans' ‘ 
in giving the direction in the wnt, the accused had no right of private defence again: 
the peon who was a public servant acting under colour of liis office m good faith 
Where an income-tax officer having entered the accused's factory for examination c 
their accounts refused to leave it and scot for a police-officer on their lefusal to sho' 
him their accounts and was therefore forcibly ejected by them, it was held that th 
section did not deprive the accused of their right of private defence as the proceeding 
of the officer were wholly illegal and he was not acting in good faith under colon 
of his office*. A police-officer, finding one of the accused at night-time carrying 
long-handled hatchet, and suspecting him to be on his way to kill a certain perso 
with whom he had enmity, demanded the hatchet and on refusal attempted to snatc 
It from the accused. The latter called to others and the police-officer was assaulted b 
three men, grievous hurt being inflicted upon him. It was held that a hatchet nc 
being a weapon the possession of which without a license is forbidden by law, th 
action of the police-officer was wholly without jurisdiction and therefore this sectio 
was not applicable’ Where certain peons forcibly seized for military purposes 
bullock cart not let on hire, and a scuffle ensued and one of the peons was hurt b 
the cartman, it was held that the latter acted in the exercise of his right of pnvat 
defence, because the peons had no legal authority to take the cart m their charge b 
criminal force and without his consent and thus their act being one not done unde 
colour of their office, this section did not apply*. Where an order of the Superui 
tendent of Police for the arrest of the accus^ was illegal and the constables wh' 
sought to arrest them were armed with lathis, it was held that the accused were justi 
fied in resisting their arrest and in causing hurt to the constables m the exercise o 
their right of private defence against unlawful arrest^ 

Illegal attachment.—Where articles protected from attachment were attachec 
it was held that this act did not justify resistance* Where the property of a pcrsoi 
was wrongfully attached as the property of certain absconders, it was held that th 
rightful owner had no right of private defence of his property, as the police-officer a a 
acting in good faith under colour of his office, and that even supposing the order o 
attachment might not have been properly made, that would in itself be no sufficien 
ground for such a defence* This decision seems questionable There is no ngh 
of private defence if the proceedings of a public officer are not " strictly justifiable b' 
law But in this case the action of the police-officer was entirely ultra vires as tli 
property in question did not belong to the absconders, and there is no room left fo 
the operation of the first tvio clauses of this section See Q -£? v Tulsiram^” ; Jagar 
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nath Mandhata V. Q.-E.^; and Q.-E. V. Jogendra Nath Mukerjee^. 

Illegal arrest.—^Where a constable effected an arrest under colour of his- 
office, it was held that there was no right of private defence against him even though 
the arrest was not strictly justified by law*. 

Act done without jurisdiction.— A. Magistrate has no jurisdiction to issue 
an order under s. 144, Criminal Procedure Code, in favour of any person and ask the 
police to allow him to cut the crops, without making any inquiry as to who was in 
possession of the lands, and the third party, whose possession is found, has a right of 
private defence of property and that party is not deprived of that right simply 
because the police were there armed with an illegal and unjustifiable order of the 
Magistrate^ Where moveable property was attached m execution of a civil Court 
decree and removed by a peon of the Court from the house of the accused contrary 
to certain High Court Circulars, and subsequently it was taken away by the accused, 
it was held that this section was not a bar to the exercise of the right of private defence 
of property as the removal was illegal® 

2. Second clause.—The first clause speaks of acts done by a public ser* 
vant, this clause, of acts done under the direction of a public servant Under this 
clause it is not necessary that the doer should be a public servant. He must only act 
under the directions of a public servant Explanation 2 must be read conjointly with 
this clause. Notwithstanding this clause, a person can resist a public servant if the 
latter's conduct is altogether illegal. Thus, where a licensed vaccinator unlawfully 
attempted to take lymph from the arm of a person who objected to it, it was held that 
the resistance was justifiable® 

Cases.—Resisrance to the execution of a warranr.—Where a police-officer 
attempted to execute a warrant, the issue of which was illegal, it was held that the 
accused were justified in their resistance®. It was held similarly where a constable 
conducted a search without any authority*. Where the warrant issued for the anest 
of a debtor was initialled though not fully signed, it was held that he had no right of 
private defence®. 

Resistance to the execution of a not strictly legal order.—An order to the 
police purporting to be made under s. 14S, Criminal Procedure Code, directing them 
to take charge of some crops in dispute, was not stnctly legal, and in execution of 
such order the police went to the spot where the crop was stored and after announcing 
the order proposed to guard it It was held that the accused in seizing several men 
of the police party and carrying them off into confinement had exceeded their right 
of private defence*®. 

3. Third clause.—This clause must be read with the first clause of s. 105”. 
It places an important restriction on the exercise of the right of private defence 

•Time to have recourse to the piotealon of tlie public authorities'.— 
No man has the right to take the iaw into his own hands for the protection of his 
person or property, if there is reasonable opportunity of redress by recourse to the 
public authorities. The right of self-help, when it causes or is likely to cause damage 
to the person or property of another person, must be restricted and recourse to the 
public authorities must ^ insisted on. If a persori prefers to use force in order to 
protect his property when he could, for the protection of such property, easily have 
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recourse to the public authorities, his use of force is made punishable*. 

There is no right of private defence svhere two parties arm themselves for a 
fight to enforce their right or supposed ri^t, and deliberately engage in large numbers 
in a fight. In such a case, if it is not shown that the accused were acting within the 
legal limits of the right of private defence, it does not matter which party was the 
first to attack*. The right of private defence being granted for defence only, it must 
not and cannot legally be exercised when there is ‘ time to have recourse to the protec¬ 
tion of the public authorities'. This does not mean that a person in actual possession 
is, when attacked, to abandon his property to tlie mercy of the marauders, with a view 
of making an application to the police for assistance*. The law must not be invoked 
to oppress persons who. when there is no time to have recourse to the public autho- 
nties, find themselves m a position in which they must either exercise the privilege 
of private defence as provided.and restricted by the law or submit to a forcible 
invasion of the right of person or property in cases where, under s. 97, the law does 
not require any such submission*. At the same time the right of private defence 
does not take the place of the functions of those public servants who are especially 
charged with the protection of life an?i property and the apprehension of offenders, 
and where the assistance of the public authorities can be procured, the right cannot 
be lawfully exercised 

The right of private defence of property commences when a reasonable appre¬ 
hension of danger to the property commences. Before such apprehension commences, 
the owner of the property is not called upon to apply for protection to the public 
authorities. The apprehension which justifies a rewurse to the authorities ought to 
be based on some infonnation of a defimte kind as to the time and place of the danger 
actually threatened*. 

When a person is attacked while doing a lawful act, he is entitled to stand his 
ground and defend himself, and the law does not intend that he must run away to 
have recourse to the protection of the public authonties*. There is no obligation upon 
a person entitled to exercise the right of private defence and to defend his person or 
property, to retire merely because his assailant threatens him with violence* He 
has the right to defend himself* But where the accused is not doing a lawful act and 
is himself the aggressor and commences the beating of his assailants he is not entitled 
to claim the right of private defence*. 

It has been nghily said by the Madras High Court that the view that a person 
should not exercise his right of self-defence if by running away he can avoid injury 
from his assailant, places a greater restriction on the right of private defence of the 
body than the law requires The extent to which the exerase of the right will be 
justified will depend not on the actual danger but on whether there was reasonable 
apprehension of such danger*® It never was intended that a man should submit to 
the deprivation of property m his possession without exercising any nght of self- 
defence, and trust to recover it by the tedious operation of a case m the civil Court 


with all the weight of possession, onus of proof, etc, against him** A rightful owTier 
has a right to eject a trespasser from his land by avil process, but it is not within 
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his right to take a mob of men and forably clear the person in possession of the land 
in respect of which he had only title without possession. The right of private defence 
does not cover a case of taking ’or re-taking possession by means of criminal force or 
show of crirmnal forc^. 

Cases.—^Time to obtain protection of public authorities.—^Where the ser¬ 
vants of an indigo factory having been interfered with by the villagers to sow land, 
went out in force to effect their purpose and the villagers also went out armed to 
meet them, it was held that in the affray which followed neither party could plead 
the right of private defence of property as there was a police-station near at hand*. 
The accused numbering from forty to sixty, armed with clubs, spears and heavy billets 
of wood, proceeded to the disputed land, attacked the complainant and his father, 
and destroyed the crops growing thereon. Both parties claimed the land as having 
fallen to their shares on partition. The Magistrate found that the complainant was 
in possession and had grown the crops It was held that the right of private defence 
did not arise, as there was no invasion of the accused's rights on the day of occur¬ 
rence, and, in any case, that they had ample pme to have recourse to the authorities 
for the protection of their rights*. The complainant’s party, consisting of twelve or 
thirteen persons, went with pickaxes to a bund (embankment) erected on the land of 
the master of the accused in order to cut it. as it obstructed the flow of water from 
their lands and destroyed their crops. The accused hearing of this at once assem¬ 
bled to the number of fifty or sixty, armed themselves with clubs and proceeded to 
the bund. At this time the complainant's party had either finished the cutbng or 
<ceased to do so. when he saw the accused approaching The latter attacked the com¬ 
plainant’s party and drove them to their villa^. One or more of the assailants also 
beat a man, who was present there, but was not connected with the cutting of the 
bund, both in the first attack and when they returned from the chase, and fractured 
"his skull, in consequence of which he died shortly after. It was held that the accused 
■were members of an unlawful assembly from the beginning, as they went armed with 
•clubs and in large numbers to enforce their right at all hazards, that, if not so at the 
beginning, they became an unlawful assembly, and had no right of private defence, 
when the opposite party had ceased cutting the bund, and that even if they had, they 
exceeded their right by attacking their opponents and chasing them and by beating 
the deceased*. The accused made a t»mbmed attack upon M and R as they were 
throwing earth upon a narrow path of the shamilat and m so doing threw earth upon 
the fences with which the accu^ had fonned enclosures upon the shamilat. The 
injury caused to R was not serious but M died of the blow caused by one of the 
accused. It was held that as the matter was not urgent and no serious loss of pro¬ 
perty was threatened and there was ample time to have recourse to the authorities the 
accused who made a combined attack were guilty under ss 323. 325 and 149*. 


No time to obtain protection of public authorities.—The accused received • 
information, one evening, that the complainants intended to-go on his land on the 
following day, and uproot the juuiari sown in it. At about three o’clock next 
morning he was informed that the complainants had entered on his land, and were 
plouglung up the seed. Thereupon he at once proceeded to the spot, followed by the 
remaining accused, and remonstrated with the complainants, who commenced an attack 
on the accused. In tire fight which ensued, both sides received serious injuries, and the 
leader of the complainant’s party was killed. It was held that the complainants being 
the aggressors, the accused had the ri^t of private defence. and that they were not 
bound to act on the information received on the previous evening, and seek the pro¬ 
tection of the public authonties. as they had no reason to apprehend a night attack 
on their property*. Where the opponents of the accused erected some huts stealthily 
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at night on a plot of land of which the accused were m peaceful possession and it 
was alleged that the opponents were m possession of the land for about fourteen 
hours and the accused at break of day on coming to know of this took the earhrst 
opportunity to exercise their own right of pnvate defence and came to the spot armed 
to turn out the opponents who were found by them still engaged in erecting more 
huts and there w’as a free fight between the parties and the accused did not inflict 
more hurt than was necessary for defending themselves, it was held that the accused 
were not guilty of rioting as they were entitled to their right of private defence'. 
Where a person who had seized cattle which had been trespassing on his lands, 
gathered together a number of men to assist him in resisting an anticipated attempt 
to rescue the cattle, and a fight between the parties t(x>k place, in which several 
men on each side were killed and injured, it was held that the person who had 
seized the cattle and his party had not exceeded the right of private defence*. 
Accused received information that they were about to be attacked by a hostile 
section in the village. They believed that if they separated they would be pursued 
and attacked individually and under this belief they collected together and awaited 
the attack. Their enemies then app)eared on the scene and one of them fired a pistol 
and hit one of the accused One of the accused then fired a pistol and hit the man 
who had first fired, and then a fight with lalhn commenced during the course of which 
one member of each party was killed It was held that the accused were entitled to 
exercise the right of private defence and it could not be said that they had exceeded 
that right®. Where in a faction fight, a large crowd, belonging to’one faction, attacked 
the accused's house at dead of night with hired rowdies armed with sticljs and knives 
m order to wreak vengeance on the accused, destroyed his valuable properties, and 
made his wife and sons fly away from the house by the back door and the accused 
bolted himself into the house which was attacked and having a gun and a large supply 
of ammunition fired at the crowd through a small window and killed three persons 
therein, it was held that the accused did not exceed his right of self-defence and was 
not guilty of any offence*. 

4. Founh clause.—The nght of pnvate defence is restricted to not inflicting 
more harm than it is necessary to inflict for the purpose of defence* The amount of 
force necessary depends on the circumstances of the case, and there is no protection 
if the harm is caused by excessive violence quite unnecessary to the case* For 
example, a person set by his master to watch a garden or yard is not at all justified 
m shooting at, or injuring, in any way, piersons who may come into those premises, 
even in the night. He ought first to see whether he could not take measures for their 
apprehension’. A kick is not a justifiable mode of turning a man out of your house, 
though he be a trespasser If a person becomes exated and give another a kick, it is 
an unjustifiable act*. At the same time when exercising the nght of pnvate defence, 
it IS difficult to expect a person to weigh “with golden scales” what maximum 
amount of force is necessary to keep within that right® 

If the accused are justified in resisting the theft of their crops, they cannot be 
considered as members of an unlawful assembly, with the common object to assert a 
nght to the disputed land and crops, because some members thereof may have exceed¬ 
ed the right of private defaice ; but if some of the members continue in it. after the 
others have exceeded the right by the infliction of unnecessary’ violence, and 
aid and abet the latter, they also must be considered as having exceeded the 
right'®. In deciding whether or not an accused has e.xceeded his right of pnvate 
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his right to take a mob of men and forcibly clear the person in possession of the land 
in respect of which he had only title without possession. The nght of private defence 
does not cover a case of taking or re^taking possession by means of criminal force or 
show of criminal forced. 

Cases.—^Time to obtain protection of public authorities.—^Where the ser¬ 
vants of an indigo factory having been interfered with by the villagers to sow land, 
went out in force to effect their purpose and the villagers also went out armed to 
meet them, it was held that m the ^ray which followed neither party could plead 
the right of private defence of property as there was a police-station near at hand*. 
The accused numbering from forty to sixty, armed with clubs, spears and heavy billets 
of wood, proceeded to the disputed land, attacked the complainant and his father, 
and destroyed the crops growing thereon. Both parties claimed the land as havuig 
fallen to their shares on partition. The Magistrate found that the complainant was 
in possession and had grown the crops. It was held that the right of private defence 
did not arise, as there was no invasioi of the accused’s rights on the day of occur¬ 
rence, and, in any case, that they had ample Jime to have recourse to the authorities 
for the protection of their rights*. The complainant’s party, consisting of twelve or 
thirteen persons, went with pickaxes to a bund (embankment) erected on the land of 
the master of tlie accused in order to cut it, as it obstructed the flow of water from 
their lands and destroyed their crops The accused hearing of this at once assem¬ 
bled to the number of fifty or sixty, armed themselves with clubs and proceeded to 
the bund. At this time the complainant's party had either finished the cutting or 
,ceased to do so, when he saw the accused approaching. The latter attacked the com¬ 
plainant’s party and drove them to their village One or more of the assailants also 
beat a man, who was present there, but was not connected with the cutting of the 
bund, both m the first attack and when they returned from the chase, and fractured 
his skull, in consequence of which he died shortly after. It was held that the accused 
■were members of an unlawful assembly from the beginning, as they went armed with 
.dubs and m large numbers to enforce their right at all hazards, that, if not so at the 
beginning, they became an unlawful assembly, and had no nght of private defence, 
•when the opposite party had ceased cutting the bund, and that even if they had, they 
exceeded their right by attacking their opponents and chasing them and by beating 
the deceased*. The accused made a combined attack upon M and R as they were 
throwing earth upon a narrow path of the skamilat and m so doing threw earth upon 
the fences with which the accused had formed enclosures upon the shamitat. The 
injury caused to R was not serious but M died of the blow caused by one of the 
accused. It was held that as the matter was not urgent and no serious loss of pro¬ 
perty was threatened and there was ample time to have recourse to the authonties the 
accused who made a combined attack were guilty under ss 323, 325 and 149*. 

No time to obtain protection of public authorities.—The accused received 
information, one evening, that the complainants intended to-go on his land on the 
following day, and uproot the juwaii seed sown in it At about three o’clock next 
mo'mmg he was informed that the complamants had entered on his land, and were 
ploughing up the seed. Thereupon he at once proceeded to the spot, followed by the 
remaining accused, and remonstrated with the complainants, who commenced an attack 
on the accused. In the fight which ensued, both sides received serious injuries, and the 
leader of the complainant’s party was killoL It was held that the complainants being 
the aggressors, the accused had the right of private defence; and that they were not 
bound to act on the information received on the previous evening, and seek the pro¬ 
tection of the public authorities, as they had no reason to apprehend a night attack 
on their property® Where the opponents of the accused erected some huts stealthily 
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at njght on a plot of land of whicli the araised were m peaceful possession and it 
was alleged that the opponents were in possession of the land for about fourteen 
hours and tlie accused at break of day on coming to know of this took the earliest 
opporturuty to e.’^ercise their owTi right of pnvate defence and came to the spot armed 
to turn out the opponents who were found by them still engaged in erecting more 
huts and there was a free fight between the parties and the accused did not inflict 
more hurt than was necessary for defending themselves, it was held that the accused 
were not guilty of rioting as they were entitled to their right of private defence*. 
Where a person who had seized cattle which had been trespassing on his lands, 
gatliered together a number of men to assist him in resisting an anticipated attempt 
to rescue the cattle, and a fight between the parties took place, m which several 
men on each side were killed and injured, it was held that the person who had 
seized the cattle and his jiarty had not exceeded the right of private defence® 
Accused received information that they were about to be attacked by a hostile 
section in the village. They believed that if they separated they would be pursued 
and attacked individually and under this belief they collected together and awaited 
the attack. Their enemies then appeared on the scene and one of them fired a pistol 
and hit one of the accused. One of the accused then fired a pistol and hit the man 
who had first fired, and then a fight with lathis commenced during the course of which 
one member of each party was killed It was held that the accused were entitled to 
exercise the right of private defence and it could not be said that they had exceeded 
that right*. Where in a faction fight, a large crowd, belonging to'one faction, attacked 
the accused’s house at dead of night with hired rowdies armed with sticks and knives 
m order to wreak vengeance on the accused. destroy«l his valuable properties, and 
made his wife and sons fly away from the house by the back door and the accused 
bolted himself into the house which was attacked and having a gun and a large supply 
of ammunition fired at the crowd through a small window and killed three persons 
therein, it was held that the accused did not exceed his right of self-defence and was 
not guilty of any offence* 

4. Founh clause.—The right of pnvate defence is restricted to not inflicting 
more harm than it is necessary to inflict for the purpose of defence* The amount of 
force necessary depends on the circumstances of the case, and there is no protection 
if the harm is caused by excessive violence quite unnecessary to the case* For 
example, a person set by his master to watch a garden or yard is not at all justified 
m shooting at, or inj'unng, in any way, persons who may come into those premises, 
even in the night He ou^t first to see whether he could not take measures for their 
apprehension^. A kick is not a justifiable mode of turning a man out of your house, 
though he be a trespasser If a person becomes exated and give another a kick, it is 
an unjustifiable act*. At the same time when exercising the right of private defence. 

It IS difficult to expect a person to weigh “ with golden scales ” what maximum 
amount of force is necessary to keep within that right* 


If the accused are justified in resisting the theft of their crops, they cannot be 
considered as members of an unlawful assembly, with the common obj'ect to assert a 
nght to the disputed land and crops, because some members thereof may have exceed¬ 
ed the right of private defence: but if some of the members continue in it, after the 
others have exceeded the nght by the infliction of unncccssar>’ violence, and 
aid and abet the latter, they also must be considered as having exceeded the 
right*'' In deciding whrthcr or not an accused has exceeded his right of private 
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defence, regard must be had to the comparative physical strength of the accused and 
the deceased respectively and also to the antecedents of the deceased and his conduct 
on the occasion' 


Cases.—^Justifiable harm.—^Where the accused finding a thief entering into his 
house at night, tinough an entrance made in the side-wall, seized him while intruding 
his body and held him with his face down to the ground to prevent his further 
entrance and thereby caused his death by suflfocation*; where a person attacked by 
another with a spear struck a blow with a club which resulted in the death of the party 
attacking*; where a boy whose crop was frequently stolen found a person string 
and gave him some blows with a dub which resulted in his death*; and where a 
number of armed men attacked a court-house, and one of the inmates diot an assail¬ 
ant*, the right of private defence was held to be a good justification. 

Where the tenants were found to have held their lands under a system, under 
which iiarvested crops were to be taken to the village khalihan (thre^ing place), 
but it appeared that they went in a large body armed with clubs with the avowed 
intention of removing them to their own house, and were making up the crops already 
cut into bundles, whereupon the zemindar’s watchmen remonstrated and a number of 
their men went to the spot armed with dubs and swords and a fight took place, owing 
to the interference of the leader of the tenants, in the course of which some of the 
tenants received shght incised wounds and one of them a severe one inflicted by one of 

our days 

; ■ n against 

. . dias the 

common object of the accused was to protect the zemindar’s rights over the aops, and 
there w’as no specific finding by the Sevens Judge that their intention was to use more 
force than was necessary or that they had in fact used coccessive force, they acted m the 
eitcrcise of the right of pnvate defence and were not guilty of rioting*. In the course of a 
family quarrel between a brother and sister, as to possession of a store room, the sister 
was roughly handled and on heanng her cry out for help, the husband who was working 
dose by turned up and todmg the wife being assaulted by her brother and another 
and her hands cut and bruised. s|ggJ’f’"Qhe brother one deadly blow with an instru¬ 
ment and on himsdf being attack\ combinei^**^®^ fatal blow to 

him al«j It was hdd that the aco^ to suppose that his wife might 

be severely injured and the blows st\j forced* ^ ^ 

dse of the right of defence of his wifeX f* 

hlore harm caused than necessaA was not. a person killed a weak old woman 
found stealing at night*; where a personto thief m his^house at night and deli¬ 
berately killed him mth a pickle to Agtnlty his escaping*; where the deceased 
attempted to take a pickaxe from the accu^bllcJ the latter resisting struck him with 
It and killed him'® ; where a number ol personstts jprdiending a thief committing house¬ 
breaking strangled him and subj’ected him to grbss maltreatment when he was fully in 
their power and helpless"; where the accused fired a gun at persons at a distance of 
twenty-five yards, without a reasonable apprehension of danger, and injured them"; 
and where the accused armed with spears attacked and loUcd two persons unarmed 
who were ploughing a field believed by the accused to be their field**, the right of 
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pnvate defence was negatived' Where a body of about ten men, belonging to the 
decree-holder’s party, went with Court officers upon a plot of land in the joint pos¬ 
session of the judgment-debtors to take symbolical possession thereof, and Uie drum¬ 
mer was assaulted by one of the latter, wheroipon the accused and their party replied 
by an attack upon the opponents, during the axirse of which one of the accused’s 
party fractured tlie skull of the drummer’s assailant by an isolated act, but the accused 
continued to beat him after he had fallen helpless on the ground, it was held that the 
accused had a nght of pnvate defence under the circumstances, but having exceeded 
such right by beating the wounded man after he had fallen, they were guilty of hurt®. 
Where A trespassed on the lands of B. whose servants seized and confined A till the 
following day, when B gave information to the police, it was held that the conduct 
of B and his servants in confining A could not be supported on the ground that they 
were exercising the right of pnvate defence of property® The accused who was 
watching his field (some of the gram of which had on previous occasions been stolen) 
saw the deceased cutting his com On being pursued the deceased ran his head 
against a tree and fell The accused then hit him recklessly with a stick while on the 
ground, and fractured his skull in two places, causing death. It was held that the 
right of private defence of property had been exceeded and the accused was guilty of 
culpable homicide* The acaised, five in number, went on a moonlight night, armed with 
•dubs and assaulted two men who were cutting their nee crop, one of whom received 
six distinct fractures of the bones of the skull besides a number of other wounds and 
was killed on the spot It was hdd that they were guilty of murder as they had 
inflicted more harm than was necessary for the purpose of defending their property*. 
Where the accused, three of whom were aimed with a sword, a ^arasa (scythe) and a 
lobanda (ironshod stick) respectively, and the rest with dubs, went m a large body 
to a certain disputed land, where the labourers of the opposite party were reaping 
some lentil crops, and attacked them, fatally wounding one and severely injuring 
another, it was held that the accused who ordered the attack, and those who used the 
sword, larasa and lobanda, had exceeded the right of private deface, and so also the 
others, who continued in the unlawful assembly thereafter and aided and abetted the 
former* Where the deceased assaulted the accused and was about to hit him with 
a clod of earth when the accused struck him two violent blows with a hatchet whidi 
he held m his hand and thereby caused his death, it was held that the accused had 
•exceeded his right of pnvate defence® 

English case —A parker finding a boy stealmg wood in his master’s ground bound 
him to his horse’s tail and beat him The horse took fnght and away and dragged 
the boy on the ground till his shoulder was broken, whereof he died. This was ruled 
to be murder*. 

Arrest.—The English and Indian law differ somewhat on the point of arrest 
hy, or by the direction of, public servants. Under the English law a person offering 
resistance to a public servant making an arrest is extenuated if the document of war- 
jant or writ is defective m the frame of it, or if the manner of makmg the arrest is 
illegal, or if the name of the officer or party is entered without due authonty; but 
the law of India allows no extenuatiim on any of these accounts as long as the act is 
bona fide. 


• Explanation.—Actual knowledge that a person is a public servant or’acting 
by the direction of a public servant, or reasonable ground of knowledge as from his 
dress, words, weapons, etc., will depnve those agdnst whom he acts of the right of self- 
defence®. 
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defence, regard must be had to the comparative physical strength of the accused and 
the deceased respectively and also to the antecalents of the deceased and his conduct 
on the occasion'. 

Cases.—Justifiable harm.—^Where the accus«l finding a thief entering into his 
house at night, tlirough an entrance made in the side-wall, seized him while intruding 
his body and held him with his face down to the ground to prevent his further 
entrance and thereby caused his death by suffocation*; where a person attacked by 
another with a spear struck a blow with a club which resulted lin the death of the party 
attacking®, where a boy whose crop was frequently stolen found a person stealing 
and gave him some blows with a dub which resulted in his death*; and where a 
number of armed men attacked a court-house, and one of the inmates shot an assail¬ 
ant®, the nght of private defence was held to be a good justification. 

Where the tenants were found to have held their lands under a system, under 
which harvested crops were to be taken to the village khahhan (threshing place), 
but it appeared that they went m a large body armed with clubs with the avowed 
intention of removing them to their own house, and were making up the crops already 
cut into bundles, whereupon the zemindar's watchmen remonstrated and a number of 
their men went to the spot armed with dubs and swords and a fight took place, owing 
to the interference of the leader of the tenants, in the course of which some of the 
tenants received slight incised wounds and one of them a severe one inflicted by one of 


common object of the accused was to protect the zemindar’s rights over the crops, and 
there was no specific finding by the Sessions Judge that their intention was to use more 
force than was necessary or that they had in fact used excessive force, they acted in the 
exercise of the right of private defence and were not guilty of noting*. In the course of a 
family quarrel between a brother and sister, as to possession of a store room, the sister 
was roughly handled and on hearing her cry out for help, the husband who was working 
dose by turned up and finding the wife being assaulted by her brother and another 
and her hands cut and bruised, slr^f''j5be brother one deadly blow with an instru¬ 
ment and on himsdf being attack* combinc?^^'®'^ another fatal blow to 

him also It was hdd that the accW jj^^^'Mson to suppose that his wife might 
be severdy mjured and the blows st\j /ormed* 1 
CISC of the right of defence of his wife\ f' 

More harm caused than necessaA was not. a person killed a weak old woman 
found stealing at night*; where a person V>me to thief in his house at night and deli- 
bcratdy killed him with a pickaxe to p^^illy his escaping*; where the deceased 
attempted to take a pickle from the accu^blicj the latter resisting struck him with 
It and killed him'®; where a number of persoira^ ^prchending a thief committing house¬ 
breaking strangled Vum and subjected 1^ to gi^ maltreatment when he was fully in 
Uiar power and hdpless" ; where the accused fired a gun at persons at a distance of 
twenty-five yards, without a reasonable apprehension of danger, and injured them'*; 
and where the accused armed with spears attacked and killed two persons unarmed 
who were ploughing a field believed by the accused to be their field'*, the right of 


Kunja Dhuiya, (1912) 39 Cal. 896; Penu- 
metsa Thirumahaju, (1917) 19 Cr. U J. 248; 
Mtnad. (1919) 23 Cr. L. J. 249. 

‘ Kala Singh. (1933) 34 P. L. R. 259, 34 
Cr, L J. 1175(2). 

2 Kurnm Bux. (1865 ) 3 W. R. (Cr.) 12. 

• MoUudtn. (1869) 11 W. R, (Cr) 41. 

• Mokee. (1869) 12 \V. R. (Cr.) 15. 
Pam Loll SinjA, (1874 ) 22 W. It (Cr ) 

• Pam Khclauan Singh, (1909 ) 36 CaL 


' Bermu Chclly, (1925 ) 27 Cr. L J. 617. 

* Cokool Bourne. (1866) 5 W. R. (Cr.) 
33. 

• DuTwan Geer, (1866) 5 W. R (Cr ) 73 ; 
Fakceia Chamar, (1866) 6 W. R. (Cr.) 50. 

2® Fuzza Meeah, (1866 ) 6 W. R, (&.) 89. 
»• Dhununjai Poly. (1870) 14 W. R (Cr.) 
68. 

** Huisainuddy. (1872) 17 \V. R. (O.) 40. 
*» Gout Chand Chung. (1872) 18 W- R. 
(Cr) 29; .\alha Stngh. (1927) 23 Cr. U J. 
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prirate defence was negatived*. Where a body of about ten men, belonging to the 
decree-holder's party, went with Court officers upon a plot of land m the joint pos¬ 
session of Uic judgment-debtors to take symbobt^ possession thereof, and the drum¬ 
mer was assaulted by one of the latter, whereupon the accused and their party replied 
by an attack upon the opponents, during the course of which one of the accused’s 
party fractured the skull of the drummer's assailant by an isolated act, but the accused 
continued to beat him after he had fallen helpless on the ground, it was held that the 
accused had a right of pnvate defence under the circumstances, but having exceeded 
such right by beating tlie wounded man after he had fallen, they were guilty of hurt* 
Where A trespassed on the lands of B, whose servants seized and confined A till the 
foUowmg day, when B gave information to the police, it was held that the conduct 
of B and his seiwants in confining A could not be supported on the ground that they 
were exercising the right of private defence of property® The accused w’ho was 
watching his field (some of the gram of which had on previous occasions been stolen) 
saw the deceased cutting his com On being pursu^ the deceased ran his head 
against a tree and fell The accused then hit him recklessly with a stick while on the 
pound, and fractured his skull in two places, causing death It was held that the 
ri^t of private defence of property had been exceeded and the accused was guilty of 
•culpable homicide*. The accused, five in number, went on a moonlight night, armed with 
•clubs and assaulted two men who were cutting their nee crop, one of whom received 
six distinct fractures of the bones of the skull besides a number of other wounds and 
■was killed on the spot. It was held that they were guilty of murder as they had 
inflicted more harm than was necessary for the purpose of defending their property® 
Where the accused, three of whom were armed with a sword, a garasa (scythe) and a 
Jobmda (ironshod stick) respectively, and tlie rest with clubs, went in a large body 
to a certain disputed land, where the labourers of the opposite party were reaping 
some lentil crops, and attacked them, fatally wounding one and severely injuring 
another, it was held that the accused who ordered the attack, and those who used the 
sword, garasa and lobanda, had exceeded the nght of private defence, and so also the 
others, who continued in the unlawful assembly thereafter and aided and abetted the 
former*. Where the deceased assaulted the accused and was about to hit him with 
a clod of earth when the accused struck him two violent blows with a hatchet which 
he held m his hand and thereby caused his death, it was held that the accused had 
•exceeded his nght of private defence*. 

English case.—A parker finding a boy stealing wood in his master’s ground bound 
him to his horse's tail and beat him. The horse took fright and ran away and dragged 
the boy on the ground till his shoulder was broken, whereof he died This was ruled 
to be murder*. 

Arrest.—^The English and Indian law differ somewhat on the point of arrest 
hy, or by the direction of, public servants. Under the English law a person offering 
resistance to a public servant making an arrest is extenuated if the document of war¬ 
rant or writ is defective in the frame of it, or if the manner of making the arrest is 
illegal, or if the name of the officer or party is entered without due authority; but 
the law of India allows no extenuation on any of these accounts as long as the act is 
bona fide. 


• Explanation.—Actual knowledge that a person Is a public servant ©reactin' 
by the direction of a public servant, or reasonable ground of knowledge as from hij 
dress, words, weapons, etc., will deprive those against whom he acts of the right of hdf- 


„* ^ also Abdul Hakwi. (1880) 3 AIL 
: Subba Naik, (1893) 21 Mad 249 
* Kunja Dhuiya, (1912) 39 Cal. 896. 
Shutufooddtn V. Kassinalh, (1870) 13 
W. R. (Cr.) 64. 

Bag. (1902) P. R. Na 29 of 1902 ; Xta 
Tun ^yan. (1917) 18 Cr. L J. 284. 

•' Mammun. (1916) P R. Na 35 of 1916, 
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100. The right of private defence of the body extends, under 
WTien the right the restrictions mentioned in the last preceding 
'’f section, to the voluntary causing of death' or of any 

tends '^to ausSg Other harm to the assailant, if the offence which 
occasions -the exercise of the right be of any of the 
descriptions' hereinafter enumerated, namely ;— 

■ First .—Such an assault as may reasonably cause the apprehen¬ 
sion that death will otherwise be the consequence® of such assault; 

Secondly. —Such an assault as may reasonably cause the appre¬ 
hension that grievous hurt^ will otherwise be the consequence of such 
assault; 

Thirdly. —An a'ssault with the intention of committing rape®; 

Fourthly —An assault with the intention of gratifying un¬ 
natural lust® ; 

Fifthly —An assault with the intention of kidnapping' or 
abducting®; 

Sixthly —An assault with the intention of wrongfully con¬ 
fining* a person, under circumstances which may reasonably cause- 
him to apprehend that he will be unable to have recourse to the 
public authorities for his release. 

COMMENT. 

This section justihes the kiiling of an assailant when apprehension of atrocious 
crimes enumerated in the several clauses is caused It should be read subject to the* 
provision of s 99. 

The section gives the right of private defence against actual assailants. It does 
not authonre the killing or causing of hurt to persons who may m future when rein¬ 
forced by others become assailants. 

1. ' Voluntary causing of death ’.—As to the meaning of the word * volun¬ 
tary see s 39, supra Tlie Yaw most undoubtedfy authorizes a rnan who is under 
a reasonable apprehension that his life is in danger or his body in iisk of grievous hurt 
to inflict death upon his assailant either when the assault is attempted or directly 
threatened, but the apprehension roust be reasonable and the violence inflicted must 
not be greater than is reasonably necessary for the purpose of self-defence. It rnust 
be proportionate to and commensurate with the quality and character of the act it is 
intended to meet and what is done in excess is not protected^ 

Homicide in self-defence is justifiable, although the party killing is guilty of an 
assault, or engages in an unJaw/ul conflict; provided fj) that the party killing docs 
not either commence or provoke the attack with intent to kill or do grievous bodily 
harm ; (2) that he declines further conflict, and quits and retreats from it. so- 
far as is practicable with safety; (3) that he kills the assailant because he has- 
reasonable cause for believing it to be necessary so to do, m order to avoid immediate 
death*. 

2. ‘ Any of the descriptions— A man is not justified in shooting another, 
who IS about to arrest him, where there is nothing to show that he has reason to- 
apprehend that any of the acts mentioned in this section would ensue’. 

3. ‘Reasonably cause the apprehension that death will othcnvisc be the- 
conscqucncc ’.—A man acting under an apprehension of death cannot be expected. 


> n hiliaktt. (1882) 2 iV. W. .V. 172; Jai- 
pal Kunbi. (1922) 23 Cr L J. 313 . AJuham- 
•rnd Akbat. (1922 ) 2^ Cr. L J. 40R. 


* lOth ParJ Rep., 35. 

* SAcr Baz. (1879) P. It .Vo. 1 oi 1830- 
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to judge too nicely the force of his own blow. He is not bound to modulate his 
defence step by step according to the attM^ before there is reason to believe that the 
attack is over; he is not obliged to retreat but may pursue his adversary till he finds 
himself out of danger, and if in a conflict brtween them, he happens to kill, such 
killing is justifiable*. Where the assault has once assumed a dangerous form, every 
allowance should be made for one, who, with the instinct of self-preservation strong 
upon him, pursues his defence a little further than to a perfectly cool bystander would 
seem absolutely necessary. The question m such cases will be, not whether 
there was an actually continuing danger but whether there was a reasonable 
apprehension of such danger* Every attempt or threat to commit an offence 
would not, howe\’er, entitle a man to take up arms He must pause and 
reflect whether the threat is intended to be put into execution immediately, because 
there are many threats which people use as a form of abuse, but which are never 
intended to be taken seriously, and, still others, which the persons saying them have 
not the capacity to put into immediate execution, for it is only against a danger 
present and imminent that the right of pnvate defence avails. The law will always 
make just allowance for the sentiments of a person placed in a situation of peril who 
has no time to think His blood is then hot and his sole object is to strike a decisive 
blow so as to ward off the danger*. In the excitement and confusion of the moment 
it is not to be expected that an average man would weigh the means that he intends 
to adopt on the spur of the moment for self-defence in golden scales, though the 
counter-attack should not be out of all proportion to the force employed in the original 
attack*. 

4. 'Grievous hurt'.—See s 320, mfra 

5. ' Rape',—See s 375, mfra. 

The right of pnvate defence of the body of a person's wife extends to the volun¬ 
tary causing of death if the offence which occasioned tlie exercise of the right was an 
assault with the intention of committing rape*. 

6. 'Unnatural lust‘.“See $. 377, m/w 

7. ‘ Kidnapping —See s. 359, mfra. 

8. ' Abducting —See s 362, infra. 

9. ' Wrongfully confining —See s 340, m/r<7 


CASES. 

First clause.—Apprehension of death.—The accused who were two in number 
were being searched by an armed gang who announced their intention to kill them. 
The accused took refuge in a dark kitchen of a house The mob broke into the house 
ond two of them made their way with torches to the kitchen and attacked the accused. 
One of the attacking party was hacked to death by the accused. It was held that 
the accused had committed no offence rince they were fighting for life with a mur¬ 
derous mob m front and an enemy who made his way into the room where they had 
taken refuge and it was not surprising that they did their best to make sure that their 
OTemy was dead*. The deceas^ B was on a cart when the accused K came up near 
»t- . He said to K “ Is that you ’’ ? and «i K replying " Yes ”, he began using abuse 
and kicked K. The latter then called out to the accused P, who came running up 
with a bottle in his hand and evidently with the intention to strike the deceased with 
it and he admitted that he did strike him Then B slashed at K with his dah first 
and then turned on P and slashed at him with it He hit K on the forearm and the 


* Bkut f/alh Dome. (1909) 13 C. W. N. 
1180. 10 Cr. L. J. 391; Laljt Stngh. (1923) 25 
Cr. L. J 1228. 

* OoJi/» (1922) 25 Cr. L. J. 676; 

Foid Husain, (1932) 34 Cr. L. J. 584. 

* Sifaram, (1924) 26 Cr. L. J. 587. 


* Ahmad Din, (1926 ) 28 Cr. L. J. 252. 

* Mohammed Ska/i, (19341 3?; p p 

«9. 36 Cr. L. J. 281. ^ t. R. 

* GurUngalipa SkSdramabba ^ 

Bom. L. R. 817. 22 Cr. L. J. 6ia 
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assailant was necessary for tlie purpose of defence he could not plead the right of de- 
fence‘ Where the accused were in possession of disputed land and the affray origi¬ 
nated from the prosecution party trespassing upon it and obstructing the accused’s party 
from ploughing it, it was held that the accused's party was entitled to defend their land 
and their bodies against any violence used by the prosecution party, but it extended to 
the right of causing death only when exercised against such an assault as might reason¬ 
ably cause the apprehension that death or grievous hurt would otherwise be the result*. 

Third clause.—^Rape—Where the husband and other relations of a girl 
assaulted a man while he was in the very act of violating her, it was held that they 
were justified under this clause® 

Fifth clause.—Abducting.—The accused owed some money to a money¬ 
lender. The latter sent two peons armed with lathts and kirpa'is to collect the dues. 
They met the accused and insisted wi his accompanying them to their master and on 
his refusal to do so, dragged him along On the way the accused stabbed one of the 
peons in the abdomen and the peon died on the next day. It was held that the act 
•of the peons constituted abduction, but m stabbing the peon the accused exceeded the 
right of private defence and was guilty of culpable homicide not amounting to 
murder*. 


PRACTICE 

Evidence.—Where the defence is that the party was about to commit such a 
•crime as would justify his death, this must be proved, not indeed so as to establish 
the fact conclusively, but so as to prove that the accused had such grounds for sup¬ 
posing violence was intended as would warrant a rational man m so acting, and he 
must prove' that the offence about to be committed could not have been prevented by 
milder means® 

101. If the offence be not of any of the descriptions enum- 
ma,.u=hri8h. section, the right of 

extends to causing private defence of the body does not extend to the 
S death Voluntary causing of death to the assailant, but does 

e.vtend, under the restrictions mentioned in section 
99, to the voluntary causing to the assailant of any harm other than 
death 

COMMENT 

Under this section any harm short of death can be inflicted in exercising the 
right of private defence in any case which docs not fall withm the provisions of (he 
preceding section which deals with offences in which the harm is likely to be very 
serious, and hence justifles the killing of the assailant. 


CASES 


A dispute arose between two parties. Mollahs and Shikdars. Shikdars attack¬ 
ed and killed one of the Mollahs who were exercising the right of retaking their own 
property. Three of the Shikdars were also wounded The Shikdars were convicted 
-of culpable homicide not amounting to murder and rioting The Mollahs were held 
entitled to the protection conferred by this section*. A public servant while acting in 
the execution of his duties had his conveyance stopped by a number of camel-drivers 
whose camels were trespassing on the banks of a canal belonging to Government. A 
pnsoncr who had been legally arrested was forcibly rescued from his possession. He 


> //ahm. (1884) P R- Na 4l ol 1M4 ^ 
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thereupon apprehending personal vioIen(£ fired his gun without taking a careful aim 
-at his assailants and wounded one of them It was held that he was protected under 
this section^. 

102. The right of private defence of the body commences as 
Commencement soon as a reasonable apprehension^ of danger to the 
fte arises from an attempt or threat to commit 

vale de^fence°of the the offencc though the offence may not have been 
committed; and it continues as long as such appre¬ 
hension of danger to the body continues. 

COMMENT 


This section indicates when the right of private defence of the body com- 
Tnenccs and till what time it continues. It commences and continues as long as 
danger to body lasts. 

1. 'Reasonable apprehension'.—The right commences only on a reasonable 
-apprehension of danger to the body caused by an attempt or threat to commit an 
offence^. There must be an attempt or threat, and consequent thereon an apprehen¬ 
sion of danger: but it is not a mere idle threat, or every apprehension of a lash or 
timid mmd, that will jusUfy the exerase of the right Reasonable’ground for the 
apprehension is requisite. Suppose the threat to proceed from a woman or a child 
and to be addressed to a strong man : in such a case theie would hardly be a reason- 
•able apprehension. Present and imminent danger seems to be meant. But if a man 
is preparing himself, as by seizing a dangerous weapon in such a way that he mani¬ 
festly intends immediate violence, this seems sufficient justification of the exercise of 
the right; for his condua amounts to a threat and the other has reason to consider the 
danger to be imminent*. 

When danger is not present but may be avoided, can a man who voluntanly 
seeks it be said to have a reasonable apprcliension of such danger * As if A knowing 
that B is waiting to attack and rob him, proceeds on his road with the deh^ratc 
purpose of resisting the attack with all necessary force, and does so, and thereby 
■causes B’s death A appears to be entitled to the benefit of the exception, for he had 
a reasonable apprehension of danger when B attacked him, notwithstanding the attack 
was not unforeseen*. The view that a person should not exercise his right of self- 
defence, if by running away he can avxiid injury from his assailant, places a greater 
restriction on the right of private defence of the body than the law requires The 
extent to which the exercise of the nght will be justified will depend not on the actual 
danger but on whether tliere was reasonable apprehension of such danger*. The law 
does not require that a person placed in such circumstances should weigh the arguments 
for and against ‘ m golden scalesIt would be unnatural to expect him to do so, 
and the law in fact does not require any sucli thing from such person. Tlie question 
to be asked is not, what a perfectly awl by-standcr would think absolutely necessary, 
but whether there was reasonable apprehension of danger to life or property on the 
part of tfie accused having regard to all the arcumstances; and allowance should be 
made for one who with the instinct of self-preservation strong upon him pursues his 
defence a little further than might appe^ to be absolutely necessary to a cool by¬ 
stander*. A man may justify a battery if he proves merely an assault on the part 
- of the prosecutor, and he need not stay until the prosecutor has actually struck him 
but the battery must be such only as was necessary for his defence^. 


^ * Muter/i. (1900) P. R No. 5 of 1901 ; 
Sanlaja, (1929) 30 Cr. L. J 863. 

* Cobardlian Dhuyon. (1870) 4 Benx. I- 
R Appx. 101 ; Naroirt Das. (1923) 3 Lah. 
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The law does not require a person labouring under a reasonable apprehension 
of death or grievous hurt to his companitxi to postpone his right of defending the- 
body of his companion till it is seen that the latter, unaided, fails to eradicate the 
source of danger^. 

A bare fear of any offence, however well grounded, as that another lies in wait 
to take away the party’s life, unaccomf^ed by any overt act, indicative of such an 
intention, will not warrant him in killing that other by way of prevention. There* 
must be an actual danger at the time* But, if the party killing had reasonable 
grounds for believing that the person slain had a felonious design against him, and 
under that supposition kill him, although it should afterwards appear that there was 
no such design, the act would amount to culpable homicide or even accident, accord¬ 
ing to the degree of the caution used and the probable grounds for such belief^ 

CASES. 


Reasonable apprehension.—^Where the accused apprehending opposition went 
armed to appraise crops and on the arrival of the opposite party similarly armed did 
not wait till that party had attacked but proceeded to meet them and a fight took 
place, it was held that the accused had acted within the right of private defence which 
commenced as soon as the opposite party appeared with arms and began to move 
towards them which was a distinct threat to attack them* Deceased, a strong man 
of a dangerous character and brutal nature and reputed to have killed a man pre¬ 
viously, had some quarrel with the accused but was taken back to his house. Later 
he returned armed with a stick, entered the shop of the accused who was comparatively 
a weakling, threw him on the ground, pressed his neck and bit on his hand and chest 
When the accused was extricated from the assailant’s grip he took up a light hatchet 
and struck three blows on the head of the deceased as a result of which he after 
three days. It was held that the whole conduct of the deceased was aggressive and 
that even though no grievous hurt was actually caused to the accused, the arcum- 
stances were sufficient to raise a strong apprehension m his mind that he was under 
a reasonable apprehension of receiving such injury at the hand of his assailant unless- 
he succeeded in disabling him and that he did not exceed the right ot private defence’. 

No reasonable apprehension.—A and B met at a drinking shop and drank 
together On their departure A and B quarrelled about B having, as A declared, caused 
the death of the latter’s four children by incantation B admitted it, and said he 
would cause A to be taken by a tiger at once, at which A killed him with a club. It 
was held that A had no reasonable apprehension of danger* Where the accused fired' 
a gun at a person at a distance of Iwenty-five yards, without a reasonable apprehen¬ 
sion of danger, and without any necessity for so doing, it was held that his act was 
not justifiable^. 


103. The right of private defence of property extends, under 
^vhen the right the restrictions mentioned tn section 99, to the 
of voluntary causing of death or of any other harm to- 

tends to causing the wrong-docr, if the offence, the committing of 
which, or the attempting to commit which, occa¬ 
sions the exercise of the right, be an offence of any of the dcscrip-^ 
tions hereinafter enumerated, namely ;— 

First. —Robbery'; 

Secondly. —House-breaking* by night; 

Thirdly. —Mischief* by fire committed on any building, tent 


» Sta Than. (1933 ) 34 Cr. L. J. 1248. 

* 1 East P C. 272. 
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or vessel, which building, tent or vessel is used as a human dwelling, 
or as a place for the custody of property; 

Fourthly. —Theft*, mischief or house-trespass®, under such cir¬ 
cumstances as may reasonably cause apprehension that death 
or grievous hurt will be the consequence, if such right of private 
defence is not exercised. 

COMMENT. 


This section indicates when a person can be killed in defence of one’s own pro¬ 
perty ; s 100 indicates when a person can be killed in defence of one’s body. But 
both die sections are subject to the proviaons of s. 99 

A distinction is ob^rved between such offences as are attended with force, or any 
extraordinary degree of atrocity, which in their nature betoken such urgent necessity 
as will not ilow of any delay, and others of a different sort, if no resistance be made 
by the offender; and, therefore, a party would not be justified in killing another 
who was attempUng to pick his pocket* 

Scope.—^The right extends not only when the offences enumerated in the 
section are committed, but also when an attempt to commit any such offences is made*. 

1. ' Robbery —See s. 390, infra. Robbery by violence may be resisted by 
violence sufBcieitt to overcome the force employed by the attacker, and if, in the 
course of such resistance, death is caused, it may be justified if the right of self-defence 
was exercised reasonably and properly, but the measure of self-defence must always 
be proportionate to the quantum of force used by the attacker and which it is neces¬ 
sary to repel*. 

2. * House-breaking ’.-^e s. 445, infra. The right of private defence of 
property to the extent of causing death arises not only when the house is broken into 
but when an attempt is made to break into the house. It is not the intention of the 
law that the right to defend property is available only when the thief has already 
effected entry, for property may be protected by attaeWng the thief inside the house 
as much as by preventing his entry into it. Where the accused was led honestly to 
believe that a burglar was attempting to enter his house and thus caused the death of 
that person, who was his own nephew, it was held that he did Hot exceed the right of 
private defence of property and had not committed any offence*. 

The inmates of a house have the right, in the exercise of the right of private 
defence of property, of causing even the death of an offender who commits burglary 
or house-breaking in their house, but this right of killing an offender who commits 
burglary is subject to the provisions of this section which lays down very clearly that 
the right of private defence in no case extends to the inflicting of more harm than it' 
IS necessary to inflict for the purpose of defence. Where the owners of a house have 
the thief at their mercy as he is coming out of a hole in the v\all, it is not necessary 
for them to beat him to death with latht blows and if they cause his death by fracture 
of his skull, they exceed the right of private defence of property and exception (2) to 
s. 300 applies to their case*. , 

3. ’ Mischief —See s. 425, infra. 

4. * Theft ’.—See s. 378, mfra. 

5. * House-trespass —See s. 442, infra. 


CASES, 

Robbery.—^The accused, in resisting a sudden attack made upon them by other 
* 1 P. C 273. * Ati .\fra, (1926 ) 43 C L. J 532. 27 Cr 

L. J. -13 C. L. J. 532. 27 Cr. Ram. 11929) A L, 

„ * ttam Prasad Mahton, (1919) 4 P. L, J. » Makabir, (1930) 7 O W N 797 32 Cr 
L. J. 44 ; Barhehu LaJ. (19351 a W. N. 9^’ 
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persons for the purpose of cutting their crop, and when they had no time to com¬ 
plain to the police, inflicted a wound on one of them with a bamboo from the effects 
of which the man died. It was held that the forts used, or the injuries inflicted, by the 
accused were not such as to exceed the ri^t of private defence of property^. 

House-breaking.—The accused found two nien close to an aperture made in 
his house for committing burglary. One of them made off but the other advanced 
to attack the accused, when the latter gave him a blow in the dark with a club, which 
killed him. It was held that the accused was justified in his act*. 

The accused, on being awakened m the middle of the night discovered the 
deceased in his courtyard, the latter having effected his entrance by scaling the wall, 
which Surrounded it on all four sides The courtyard, of which the small gate was 
locked, adjoined the room in whidi the accused had been sleeping, and was for practi¬ 
cal purposes one of the rooms of the house, and an integral part of the building. In 
the sculfle the accused killed the deceased by striking him on the head vdtb a club 
It was held that the accused, not knowing in the dark whether the burglar was armed 
or not, did not exceed his right of self-defence under clause 4 of this section, by stnk- 
ing him three times and causing his death* 

Theft.—A thief entered the sugar plantation of the accused and began to cut 
sugar canes with a dali (edged instrument). The accused on hearing the sound aimed 
with a cross-blow m the direction of the sound and shot The bolt hit the thief in 
the side and caused his death It was held that as the thief had the dah with him 
the accused was justified in defending his property by shooting an arrow at the thief, 
and with a deadly weapon not actually intending to kill him, but knowing it to be 
likely that he would kill him, and that the accused had acted in good faith for the 
protection of his person and property* 

104. If the offence, the committing of which, or the attempt- 
tvhen such neht Commit which, occasions the exercise of the 

extends to causing right of private defence, be theft, mischief, or cri- 
& dSth minal trespass, not of any of the descriptions enu¬ 

merated in the last preceding section, that right 
docs not c.xtend to the voluntary causing of death, but docs c.\tend, 
subject to the restrictions mentioned in section 99, to the voluntary 
causing to the wrong-doer of any harm other than death. 

COMMENT. 

Section 101 and this section rcslnct the right of private defence in certain cases 
’to \oIuntarily causing hurt or grievous hurt. This section is connected with s. 103 
just as s. 101 is with s. 100 Thus, where the offence which occasions the right of 
private defence of property is criminal trespass, the right of defence under ffiis sec¬ 
tion only extends to the voluntarily causing to the wrong-doers some harm other than 
death* 

This section has no application by way of defence to a charge under s. 501 
(insult to provoke breach of the peace). The accused was taking earth from a tank 
whereupon the complainant having objected, the accused filthily abused him. The 
accused %vas thereupon tried for an offence under s 504 and his defence was that the 
tank was in his possession and belonged to him The Magistrate held that, as the 
complainant had failed to prove his possession of the disputed tank, the accused was 
justified under this section in voluntarily using abusive language. lie therefore acquit- 
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ted the accused. On appeal, a retrial was ordered on the ground that this section 
could have no application by way of defence to a charge under s. 504‘. 


CASES. 


In an affray respecting land, caie of the a^ressive party was killed. The accused, 
who were exercising the right of private defence of property, were not found guilty of 
culpable homicide, but were convicted of noting. It was held that the accused, not 
being legally guilty of culpable homiade, were not legally guilty of any other offence 
coupled with rioting, and not being rioters, or members of an unlawful assembly, 
could claim the benefit of this section*. Where a person assisted by a fnend retaliated 
severely on another, who trespassed into his bouse with the object of having inter¬ 
course with his wife, they were held to have committed no offence* Where A tres¬ 
passed on the land of B, whose servant seized and confined A till the following day, 
when B gave information to the police, it was held that the conduct of B and his 
servants in confining A could not be supported on the ground that they were exercising 
the right of private defence of property*. Where a police-officer entered into the house 
of a person of suspicious character at midnight to see whether he was in the house 
and he was pushed out of the house by that person, it was held that the act of the 
police-officer in entering into the house was house-trespass and that that person was 
justified in pushing him out® 

Commencement 105. The right of private defence of property 
and continuance of t® 

the nght of private commences when a reasonable apprehension of 
defence of proper- danger to the property commences'‘. 

The right of private defence of property against theft conti¬ 
nues tin the offender has effected his retreat with the property or 
either the assistance of the public authorities is obtained, or the pro 
perty has been recovered*. 

The right of private defence of properly against robbery con¬ 
tinues as long as the offender causes or attempts to cause to any per¬ 
son death or hurt or wrongful restraint or as long as the fear of 
instant death or of instant hurt or of instant personal restraint con¬ 
tinues. 

The right of private defence of property against crimir.r.1 
trespass or mischief continues as long as the offender continue; in 
the commission of criminal trespass or mischief*. 

The right of private defence of property against housf-b-»x.c- 
ing by night continues as long as the house-trespass uhita hr; 
begun by such house-breaking continues* 

COMMENT. 


This section defines the commencement and continuance cf 
defence of property just as s 99 does’ in the case of defence of 
cases the light commences with the reasonable apprehension of ^ 

1. First clause.—The right of private defence of prcpttj 
a reasonable apprehension of danger to the property i-~ 

hension commences the owTier of the property is not called f 

tcction to the public authorities. ^Vhere the accused 


* Rakhal Das Roy v. Kadash Banu, 
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recovers his watch, he cannot then proceed to use violence to the thief”*. When 
after a tiuef has effected his retreat with stolen property the property is subsequently- 
found in his possession the owner’s right of private defence does not revive for the- 
purpose of its recovery*. 

Certain persons without any bona fide right removed paddy sheaves belongmg: 
to the accused who attacked the cartmen in whose carts the sheaves were being car¬ 
ried. The cartmen jumped out and ran off, the accused chasing them and the persons 
at whose instance the sheaves were carted. Injuries were inflicted and the death of 
one of them was caused by one qf the accused. It was held that the accused had 
undoubtedly a right of private defence to their property and were entitled to prevent 
the paddy sheaves being taken away, but their right of private defence ceased from 
the moment the cartmen jumped down to make their escape leaving the paddy sheaves 
in the possession of the accused ; that tliey had no right to chase the cartmen and in 
so doing their actions were not cov'cred by any right of private defence at all. It was 
also held that the accused were guilty of offences under cl. (I) of s. 304 read with 
s. 34 in connection with the causing of the death of the deceased, even tliough the- 
author of the mjuncs be not known*. 

3 Fourth clause.—Against cnminal trespass the person in possession of the 
property has the right of private defence of property so long as the trespass continues- 
and this nght extends to causing to the trespassers any harm other than death subject 
to the restrictions mentioned in s 99, namely, that no more harm should be inflicted 
than is necessary for the purpose of defence and that there is no time to have recourse 
to the protection of the authonties If. in the exercise of this right, such resistance is 
offered by the trespassers that a reasonable apprehoision is caused to the owners that 
death or grievous hurt would be the result, the right of private defence of person then 
arises and extends to the causing of death*. 

Where land in possession of A was encroached on by the servants of B, wlio- 
committed mischief on the land, and the servants of A assembled after the alleged 
mischief had been completed, there being no suggesUon that the mischief was likely to 
be renewed, it was held that the servants of A could not claim the right of private- 
defence of property which had ceased under tins clause*. 

The complainant’s party, consisting of twelve or thirteen persons, went with 
pickaxes to a bund (embankment) erected on the land of the master of the accused 
in order to cut it, as it obstructed the flow of water from their lands and destrojed 
their crops. The accused hearing of this at once assembled to the number of 50 or 
60, armed tlicmselves with clubs and proceeded to the bund. At this time the com¬ 
plainant’s party had either finished the cutting or ceased to do so, when they saw the 
accused approaching. The latter attacked the complainant’s party and drove them 
to their village. One or more of the assailants also beat a man, who was present there, 
but was not connected with the cutting of the bund, both in the first attack and when 
they returned from the chase, and fractured his skull, in consequence of which he 
died shortly after. It was held that the accused were members of an unlawful 
assembly from the beginning, as they went anned with clubs and in large numbers to 
enforce their right at all hazards, that, if not so at the beginning, they became an 
unlawful assembly, and had no riglit of private defence, when the opposite party had 
ceased cutting the bund, and that, even if they had, they cx-ccedod tliar right by 
attacking their opponents and chasing them and by beating the deceased*. Certain 
cattle belonging to tlie accused trespassed on the complainant's field and grazed there. 
An attempt was made by the complainant to seize than with a view to take them to 
the cattle-pound. The cattle ran away towards the field of the accused and were 
chased by the complainant and his friends. Tiic chasers were joined by the deceased 
who lagged behind. The accused inflicted fatal injuries on him. It was held that 

‘ Mir Dad. (1925) 7 Lah. 2l’. 28. * Dukhil Sha. (1920) 22 Cr. L. J 177. 

» Karam Mi. 11927) 9 L. L. J. 260. 28 » i?o; Kiilo Don. (1869) 12 W. IL (Cr.) 

Cr. L. J. 750. 4J. 

» .Vjj Pu Kt. (1933) 35 Cr. L. J. 267 ; • Ambtka LaJ, (1903 ) 35 Cal -US. 

Pakhta. (1931) 36 Cr. L. J. 292. 



SECS. 105-106.] 


PRIVATE DEFENCE. 


233 


the accused had no right of private defence as the deceased had not seized any cattle 
and was a mere straggler*. 

4. Fifth clause.—The right of private defence against house-breaking con¬ 
tinues only so long as the house-trespass continues, hence where a person followed a 
thief and killed him in the open, after the house-trespass had ceased, it was held that 
he could not plead the nght of private defence* 


106. If in the exercise of the right of private defence against 
Right of pnvate assault which reasonably causes the apprehen- 


defence against 
deadly assault 
when there is nsk 
of harm to inno¬ 
cent person. 


sion of death, the defender be so situated that he 
cannot effectually exercise that right without risk of 
harm to an innocent person, his right of private de¬ 
fence extends to the running of that risk. 


ILLUSTRATION. 


A is attacked by a mob who attempt to murder him. He cannot effectually 
exercise his right of private defence without firing on the mob, and he cannot fire 
without risk of harming young children who are mingled with the mob A commits 
no offence if by so firing he harms any of the children. 


COMMENT. 

, This section should be read m the light of s 100. It provides for the risk 
which a person may have to run to defend himself against an assault reasonably 
causing the apprehension of his death. 


* iVar^amt. (1928 ) 30 Cr. L J 627. 

* Balakee Jolahed, (1868) 10 W. R. (Cr.) 
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CHA.PTER V. 

Of Abetment. 


This Chapter applies to offences punishable under ss 121A, 124A, 225A. 225B. 
294A and 304A». 

^ 107. A person abets the doing a thing, who— 

Pint .—Instigates any person to do that thing; or, 

Secondly .—Engages with one or more other person or persons- 
in any conspiracy for the doing of that thing, if an act or illegal 
omission takes place in pursuance of that conspiracy, and in order to 
the doing of that thing ; or, 

Thirdly .—Intentionally aids, by any act or illegal omission, the 
doing of that thing. 

Explanation 1 —A person who, by wilful misrepresentation, 
or by wilful concealment of a material fact which he is bound to- 
disclose, voluntarily causes or procures, or attempts to cause or pro¬ 
cure, a thing to be done, is said to instigate the doing of that thing. 

ILLUSTRATION , 

A, a public officer, is authonred by a varrant from a Court of Justice to appie* 
hend 2. B. taotv-ing that fact and also that C is not Z, wilfully represents to A thar 
C is Z, and thereby intentionally causes A to apprehend C. Here B abets by instiga¬ 
tion the apprehension of C, 

Explanation 2. —^M^hoever, either prior to or at the time of the- 
commission of an act, docs anything in order to facilitate the com¬ 
mission of that act, and thereby facilitates the commission thereof, 
is said to aid the doing of that act. 

COMMENT. 

^Vhen an offence is committed and several persons take part in the commis¬ 
sion of It, each person may contribute in a manner and degree different from the others 
to the doing of the criminal act. 

The act may be done by the hands of one person while another is present, or is 
close at ham’ ready to afford help, or the actual doer may be a guilty agent acting 
under the oroers of an absent person; and berides these participators, there way be 
other persons who contribute less directly to the commission of the offence by advice 
persuasion, incitement or aid. It is proper to mark the nature and degree of parti¬ 
cipation which is essential to criminal li<ibility. but it will be seen that the several’ 
gradations of action above referred to are not always treated as denoting necessarily 
different measures of guilt with a wew to disdnction in respect of punishment. 

We have seen that if several persons, combining both in intent and act, com* 
mit an offence Jointly, each is guilty, as if he had done the whole alone,- and that so it 
is, if each has his several part to do, all contributing to one result. When all com¬ 
bine, each does the act so far as his own part extends, and as to the residue may be 
regarded as procuring it to be done by means of guilty agents : all the parties, so con¬ 
cerned. stand in the mutual relation of prindpals and agents. The present Chapter treats 
of co-agency of a less direct and inundate kind : the agent being urged forward by a- 
person who will not himself act, but who procures or instigates another to put in exe- 

* Act XXVII of 187ft s. 13 as amended by Act Xl of 1891. 

I 



SEC. 107.] 


PRIVATE DEFENCE. 


235 


cution his criminal intention*. Under this Chapter persons rendering any kind of assis¬ 
tance to the criminal are punishable. Jeremy Bentham* says . “ The more these pre¬ 
paratory acts are distinguished, for the purp(»e of prohibiting them, the greater the 
chance of preventing the execution of the pnnapal crime itself. If the criminal be not 
stopped at the first step of his career, he may at the second, or the third It is thus 
that a prudent legislator, like a skilful general, reconnoitres all the external posts of the 
enemy with the intention of stopping his enterprises. He places, in all the defiles, in 
all the winding of his route, a chain of works, diversified according to circumstances, 
but connected among themselves, in such manner that the enemy finds in each, new 
dangers and new obstacles”. 

Abetment under the Penal Code involves active complicity on the part of the 
abettor at a point of time pnor to the actual commission of the offence, and it is of the 
essence of the crime of abetment that the abettor should substantially assist the prin¬ 
cipal culprit towards the commission of the offence. Nowhere concurrence in the cri¬ 
minal acts of another without such participation therein as helps to effect the criminal 
act or purpose is punishable under the Code. 

Abetment is a separate and distinct offence provided the thing abetted is an 
offence®. Abetment does not in itself involve the actual commission of the crime abet¬ 
ted. It is a crime apart*. If no one commits an offence nobody else can be said to abet 
that offence®. 

As a general rule a charge of abetment fails if the substantive offence is not 
establishwJ against the principal But there may be an exception where the substantive 
offence was undoubtedly committed, and there is evidence, such as a retracted confes¬ 
sion by the abettor, on which the jury might have found, as against him, that the 
offence was committed by the principal, though, as against the latter, the confession 
wc«ld be insufficient for a conviction of murder*. 

Scope.—The definition of ' abetment ’ given here applies to all Acts passed by 
the Government of India*. 

Ingredients.—Abetment is constituted (1) by instigating a person to commit an 
offence; or (2) by engaging in a amspiracy to commit it; or (3) by intentionally 
aiding a person to commit it*. 

( 1 ) Abetment by iostigadon.—First clause.—A person is said to 'instigate” 
another to an act, when he actively suggests or stimulates him to the act by any means 
or language, direct or indirect, whether it take the form of express solicitation, or of 
hints, insinuation or encouragement*. The word * instigate ’ means to goad or urge 
forward or to provoke, incite, urge or encourage to do an act**. Advice can become ‘ in¬ 
stigation ’ if It is meant actively to suggest or stimulate the commission of an offence. 
Advice per se cannot necessarily be instigation**. A mere acquiescence, or permission, 
docs not amount to an instigation. Nor can deliberate absence from the scene of offence 
amount to instigation**. Instigation implies knowledge of the criminality of an act. 
Words which amount merely to a permission may perhaps amount to an instigation. 


* M. & M. 83. 
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cant's remarks stimulated the commission of an offence and, therefore, his conviction 
under s. 330 and this section was proper*. A mere intention or preparation to insti¬ 
gate is neither instigation nor abetment*. 

The word ‘ instigation as used in this section, may be a’n instigation of an 
unknown person*. 

Explanation 1 to this section says that a person who (1) by wilful misrepresen¬ 
tation, or (2) by wilful concealment of a material fact which he is bound to disclose, 
voluntarily causes or procures', or attempts to cause or procure, a thing to be done, is 
said to instigate the doing of that thing. The illustration is an example of instigation 
by ‘ wilful misrepresentation ’. Instigation by ‘ wilful concealment ’ is where some duty 
exists which obliges a peison to disclose a fact. 

The offence is complete as soon as the abettor has incited another to commit a 
crime, whether the latter consents or not, or whether, having consented he commits the 
crime or not. This form of abetment depends upon the intention of the person who 
abets, and not upon the act, which is actually done by the person whom he abets*. 

Instigation through a third party.—It is immaterial whether the instigation be 
personal, or through the intervention of a third person*. 

Cases.—Master’s liability.—Where, of several poisons constituting an unlawful 
assembly, some only were armed with sticks, and A. one of them, was not so armed, 
but picked up a stick, and used it, B (the master of A), who gave a general order to 
beat was held guilty of abetting the assault by A« The carrying off of certain buffaloes, 
belonging to the complainant, by order of the accused, and the retention of them in the 
custody of the latter’s servant were hdd to amount to an abetment of theft*. 

Suppression of evidence.—^Vhere the accused asked a witness to suppress cer¬ 
tain facts in giving his evidence, it was held that this was an abetment of giving false 
evidence* 


Deliberate absence is no instigation.—Where persons of influence being aware 
of the objects of the members of an unlawful assembly deliberately absented themselves 
from the locality where such assembly was formed, it was held that that was not such 
sympathy as amounted to instigation*. 

Instigation to commit an'offence by letter or telephone.—Where one person 
instigates another to the commission of an offence by means of a letter sent through 
the post, the offence of abetment by instigation is completed as soon as the contents of 
such letter become known to the addressee*®. If the letter never reaches him the act is 
only an attempt to abet“ The accused tdephoned to W asking if he could have two 
boys for immoral purposes No particular boys were named or indicated. The accused 
was charged with inciting W “ to procure the commission by certain male unknown per¬ 
sons of acts of gross indecency with him ”, the accused It was held that as the accused 
was inciting W to commit what, if he had done the acts, would have been a criminal 
offence, it was immaterial that the male persons whom he was to procure weie not at the 
time ascertained or that the accused was inciting W to incite another to commit an 
offence, and that the accused was rightly convicted**. 


Consent to hold a stake.—^Two men, having quarrelled, agreed to light with 
their fists, and to bind themselves to fight, each put down £ 1 , so that £2 might be 
paid to the wimier. The accused consented to hold the £2, and pay it over to the 
winner. Otherwise, he had nothing to do with the fight, and he was not present at it 
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There was> no reason to suppose that the life of either man would be endangered. The 
men fought, and one of them received injunes of which he afterwards died. The accu¬ 
sed having been informed who was the winner, but not knowing of the other man’s 
danger, paid over the £2 to the winner. It was held that the mere consent to hold the 
stakes could not be said to amount to a partiapation in the fight^. 

( 2 ) Abetment by conspiracy.—Second clause.—“Conspiracy” consists m a 
combination and agreement by persons to do some illegal act or to effect a legal pur¬ 
pose by illegal means “ So long as such a design rests in intention only, it is not indict¬ 
able. When two agree to carry it into effect, the very plot is an act in itself, and the 
act of each of the parties, promise against promise, actus contra actum, capable of be¬ 
ing enforced, if lawful, punishable if for a criminal object or for the use of criminal 
means. And so far as proof goes, con^iracy, as Grose, /., said in Rex v. Brisac^, is 
generally ‘ matter of inference deduced from certain criminal acts of the parties accused, 
done in pursuance of an apparent criminal purpose in common between them The 
number and the compact give weight and cause danger”® 

Conspiracy is now made a substantive offence in India. In order to constitute 
the offence of abetment by conspiracy, there must be a combining together of two or more 
persons m the conspiracy, and an act, or illegal omission, must take place in pursuance 
of that conspiracy and in order to the doing of that thing. It is not necessary that the 
abettor should concert the offence with the person who commits it. It is sufficient if 
he engages in the conspiracy m pursuance of which the offence is committed*. Where 
parties concert together, and have a common object, the act of one of the parties done 
in furtherance of the common obj'ect and m pursuance of the concerted plan is the act 
of the whole’. 

A mere conspiracy would not amount to abetment, and it would appear that if 
conspirators were detected before they had done more than discussed plans, with a 
general intention to commit an offence, they would not be liable as abettors 

Before the introduction of Chapter VA, conspiracy, except m cases provided’ 
for by ss i21A, 311, 400,401 and 402 of the Code, was a mere species of abetment where 
an act or an illegal omission took place m pursuance of that conspiracy, and amounted 
to a distinct offence for each distinct offence abetted by conspiracy’. 

A conviction for conspiracy cannot stand when the charge against the other 
alleged conspirators has failed*. When a conspiracy between several persons is alleged. 
It is not necessary for the prosecution to prove, before it can be held established, that 
each conspirator knew and had personal communication with all the rest, because some 
of them might be intermediaries*. 

Conspiracy to coinmic various acts amounting to distinct offences.—On 
this point the Madras High Court is equally divided in its opinion. Three Judges 
hold that a conspiracy to commit various acts which are in themsel\’es distinct offences 
is Itself one offence under the Penal Code and not several abetments of those distinct 
offences’®. Three others hold that conspiracy is a mere species of abetment when an 
act or illegal omission takes place in pursuance of the conspiracy and amounts to a 
distinct offence for' each distinct offence abetted fay conspiracy”. 

Cases.—Suicide.—Sati.—Evidence that a woman prepared herself to commit 
suicide in the presence of the accused, that they followed her to the pyre and stood by 
her, her steji-sons crying *' Ram, Ram ”, and one of the accused admitted that he told 
the woman to say “ Ram, Ram ”, and die would become suttee, was held to prove active 
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connivance and unequivocal countenance of the suicide by the accused, and to justify 
the inference that they had engaged with her in a conspiracy for the commission of the 
suttee\ It IS no defence that the abettors were expecting a miracle and did not anti¬ 
cipate that the pyre would be ignited by human agency*. 

Forgery.—To prepare, in conjunction with others, a copy of an intended false 
document, and to buy a stamped paper for the purpose of writing such false document, 
and to ask for information as to a fact to be inserted in such document, are facts which 
would support a conviction for abetment of forgery as being acts done to facilitate the 
commission of the offence*. 

Abortion.—A woman who, believing hersdf to be with child, but not being 
with child, conspires with other persons to administer drugs to herself, or to use instru¬ 
ments on herself, with intent to procure abortion, is liable to be convicted of conspiracy 
to procure abortion*. 

Giving false information.—When, as a result of a conspiracy to make a false 
report, one person makes a false report in pursuance of the conspiracy and another 
accompanies him and says nothing, the person who tells the story is guilty under the 
provisions of s 182 and the other of abetment® 

(3) Abetment by aid.—^Third clause.— (a) By an act.—A person abets by 
aiding, when by any act done either prior to. or at the time of, the commission of an 
act, he intends to facilitate, and does in fact facilitate, the commission thereof {vide 
expln. 2). For instance, the supplying of necessary food to a person known to be en¬ 
gaged m crime is not per se criminal; but if food were supplied in order that the 
criminal might go on a journey to the intended scene of the crime or conceal himself 
while waiting for an opportunity to commit the crime, the supplying of food would 
be in order to facilitate the commission of the crime and might facilitate it«. “ The in¬ 
tention should be to aid the commission of a cnme A mere giving of an aid will not 
make the act an abetment of an offence, if the person who gave the aid dd not know 
that an offence was being committed or contemplated. The intention should be to aid 
an offence or to facilitate the commisdon of an offence. But if the person who lends 
I to believe that the act which he was aiding 
• • it cannot be said that he intentionally aids 

' ^ • II pve an example A. B and C are fnends 

A and B have fallen out, so much so that A is determined to shoot B. A goes to the 
house of C, and on some pretext or other induces C to call B to his house. C has not 
the least idea that A would shoot B on his arrival. B arrives and is murdered by A 
A committed murder. Can it be said that C is guilty of abetment, because he ‘ inten¬ 
tionally aided' A ? C did give his aid m calling B to his place. But he never knew 
why A wanted him to send for B. Whatever C did, he did intentionally, for his inten¬ 
tion it certainly was that B should come. But it was not C's intentira that a crime 
should be comrmtted. C cannot be held guilty of abetment of murder 

A person who knowingly aids in the disposal of stolen property is an accomplice 
within the meaning of this clause*. 

Presence does not amount to aiding.—^Mere presence at the commission of a 
crime cannot amount to intentional aid, unless it was intended to have that effect. To 
be present and aware that an offence is about to be committed does not constitute abet¬ 
ment unless the person thus present holds sonw position of rank or influence such that 
his countenancing what takes place may, under the circumstances, be held a direct en¬ 
couragement, or unless some specific duty of prevention rests on him, which he leaves 
unfulfilled in such wise that he may be safely takm as having joined in conspiracy for 
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the perpetration of the offence^. An offence of abetment by presence falls through, if 
the pnncipal offence is not substantiated*. A priest who officiates at a bigamous mar¬ 
riage was held to have intentionally aided it, but not the persons who were merely 
present at the celebration or who permitted its celebration in their house, when such 
permission afforded no particular facility for the act*. 

Cises.—Lending a house to extort confession .—zemindar who bad lodged 
a complaint of theft lent a house belonpng to him to the police-officer who was con¬ 
ducting the investigation in the theft case for the purposes of such investigation. It 
was found that at the time of lending the house the zemindar knew that it was likely 
to be used for the purpose of putting illegal pressure upon persons suspected of com¬ 
plicity in or knowledge of the theft, and also that the zemindar was at times present 
while the police-officer was engaged in that house m torturing certain persons summoned 
there by him, though he did not actually take part in the torturing. It was held that 
the zemindar was, by virtue of explanation 2, guilty of doing an act in order to facilitate 
the commission of an offence under s 330* 

who di 

guilty I— -*. 

nite orders were giv'cn there would be no abetment* 

Giving a weapon to hurt another.—\Vhere A gave a dao to B, who had given 
out his intention to coerce the party against whom he was acting, and who inflicted 
grievous hurt on such party with the dao (an edged weapon), A was held guilty of 
abetment in the commission of that act^. 

Accepwace of an urwumped receipt.—Where a debtor paid a sum of money 
to his creditor, and asked for a stamped receipt from him, who had not at hand a 
stamp, and then accepted an unstamped receipt, saying he would affix a stamp thereto, 
which he did not do, it was held that this did not constitute abetment of the offence of 
giving an unstamped receipt because he had done or omitted nothing which it was in 
his power to effert*. 

Attestariofl or wciciag of a doaimem. —C. a prostitute, purchased a child for 
purposes of prostitution ■ at her request the first accused wrote a document evidencing 
the transaction ; the other three accused attested the document, and all the four accused 
were present when the child was handed over to G G also put into the hands of the 
first accused the pnee of the child, which money he handed over to the child’s mother. 
It was held that the accused could not be convicted for abetment by intentionally aid¬ 
ing the illegal disposal of the child under s 372*. 

Aa abetted is illegal but not an offence.—A guardian of a Mahomedan mar- 
ned female infant aged six years who caused a marriage ceremony to be gone through 
in her name with another man, during the lifetime of her husband, but in her absence 
and without her consent, was held not to have committed the offence of abetting biga- 
my>». Because to constitute ab^ment the accused must be pro%-ed either to have insti¬ 
gated or aided some p<=rcnn to rommit an offence This case has been distinguished in 
a subsequent case in 
•old, in marriage toai 
•of her first husband. , 


articular person, 
orders was held 
But if no defi- 
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s. 494, although his daughter had not the knowlalge and intelligence necessary to enable 
her to commit an offence under s. 494*. 

(b) By illegal omission.—^To prove abetment by ‘ illegal omission it is 
necessary to show that the accused intentionally aided the commission of the offence 
by his non-interference*; and the omission involved a breach of a legal obligation*. 
Thus every police-officer is bound to shelter a person m custody and to arrest persons 
. . 'USe grievous b^ily injury and if he omit to perform 

. ent*. Where at a public meeting an unknown person 

... . Calcutta Police Act. 1866, by the blowing of a bu^e and 

the evidence showed tliat the accused, who was the president of the meeting, had not 
arranged for the blowing of the bugle and that he had no knowledge that the bugle 
would be blown at intervals, it was held that the accused could not be convicted on a 
charge of abetment under s It® Failure to request the blower of the bugle to desist 
would not amount to an intentional aiding of the blowing of the bugle after it had been 
prohibited by the police* 

Cases.—^Non-interference where there is duty to interfere.—A village Magis¬ 
trate, who was present while certain police constables were wrongfully confmmg and 
causing hurt to a resident of the village to extort a confession and who did not interfere 
with nor stop the criminal act commuted m his presence nor report them to a Magis¬ 
trate, was held guilty of abetment of offences under ss 330 and 348 of the Penal Code*. 
But the mere fact that the offence of extortion was committed m the presence of a village- 
chowkidar without eliciting any disapproval on his part was held not to render him 
liable as an abettor’ Where a head unstable, who knew that certain persons were 
likely to be tortured for the purpose of extorting confession, purposely kept out of 
the way, it was held that he was guilty of abetment* 

Omission must be of legal obligation.—A motor car was driven by the chauf¬ 
feur of the accused, on a road in Mahableshwar. driving over which was forbidden under 
s 9 of the Motor Vehicles Act (Bom II of 1904) The accused was at Poona then 
but was convicted of abetment of the offence under s 13 of the Act on the ground 
that It was his duty to inform the driver of the existence of the prohibition It was held 
on revision by the High Court that as no legal obligation was imposed on the accused 
to instruct his servant he was not liable* Where it was not proved that accused’s 
intention in omitting to report a plot, under s 44 of the Criminal Procedure Code, was 
with a view to aiding the waging of war, it was held that the accused could not be 
convicted of the offence of abetment of waging war*° A and B entered into a con¬ 
spiracy that B should falsely personate X, and withdraw money held in deposit at the 
' CoIIectorate A wrote a letter to C saying that B was X, and C on the faith of this 
assurance and m good faith identified B as X at the treasury and B withdrew the 
amount It was held that the failure on the part of C to inform the treasury officer 
that he was identifying X only on the assurance of A did not amount to an illegal 
omission within the meaning of this section, and C could not be convicted of abetment 
of cheating by personation unless he knew that the man whom he identified 
was not X^>. 

Attempt.—The abetment of an offence within the meaning of s. 40 being itself 
an offence punishable under this Chapter, an attempt to commit the offence of abet- 
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ment is provided for in s. 511, and there is therefore no legal obstacle to punishing, 
such offence^. 

English law.—According to English law, criminals are divided into four classes. 
The distinction is based on the consideration whether a party was present or absent at 
the commission of the offence. 

(1) Pnncipal in the first degree. —One who is the actual perpetrator of the 
crime. It is not necessary that he should be actually present when the offence is con¬ 
summated ; thus one who lays poison or a trap for another is a principal in the first 
degree. Nor need the deed be done by the principal’s own hands: for it will suffice 
if it is done tlrrough an innocent a^t, as for instance, if one incites a child or a mad¬ 
man to murder. Even an animal may be employed as an innocent agent For 
example, a person who sets a dog upc« peo Je is himself guilty of assaulting them 

(2) Principal in the second degree —One by whom the actual perpetrator of 
tlie crime is aided and abetted at the very tune when it is committed He may or may 
not be actually present at the scene of the crime It will suffice, if he has the inten¬ 
tion of giving assistance, and is sufficiently near to give the assistance : as when one is 
watching outside, while others are committing a felony inside the house ; or seconds in 
a prize-fight which ends fatally. An aider or abettor is only liable for such crimes 
committed by the principal in the first degree as were done in execution of their com¬ 
mon purpose. 

Both tile above classes of principals are liable to the same punishment 

(3) Accessory before the fact—One who being absent at the time when the 
felony is committed, yet procures, counsels, commands, or abets another to commit a 
felony. He is punishable in all respects as the pnncipal felon If present at the com¬ 
mission he would be a principal. 

(4) Accessory <z/(er the fact—One who, knowing a felony to have been com¬ 
mitted by another, receives, relieves, comforts, assists, harbours or maintains the felon. 

A felony must be actually committed, or there cannot be any accessories 

Principals are dealt with m the Penal Code under ss 34 to 38 There is no 
distinction between ‘ principals in the first degree’ and ‘ principals in the second degree’, 
in the Code Under English law this distincl'on is confined to felonies only It does 
not exist in cases of misdemeanour or serious offences as high treason or forgery 

TTie offence of abetment corresponds as nearly as one word can be said to cor¬ 
respond to another to the offence which is known in England of being an ‘ accessory 
before the fact’. But mere concurrence—that kind of passive concurrence which is 
known in England as being an ' accessory after the fact ’—is not abetment and is not 
to be treated as abetment 

‘ Accessory after the fact ’ is treated in scattered sections See provisions relat- 
_ ing to harbouring, ss 212, 216 , and, also ss 130, 136, 137, 410-414 

PRACTICE. 

Evidence.—Where there is reasonable ground to believe that two or more per¬ 
sons have conspired together to commit an offaice. or actionable wrong, anjlhing said, 
done, or written by any one of such persons in reference to their common intention, 
after the time when such intention was first entertained by any one of them, is a 
relevant fact as against each of the persons believed to be so conspiring, as well for the 
purpose of proving the existence of the conspiracy as for the purpose of showing that 
any such person was a party to it* 'Conspiracy ’ is a fact which e\en in a criminal 
case can be inferred from circumstantial or oral evidence* A conspiracy may be proved 
by other than oral evidence it may be proved by the evidence of surrounding circum¬ 
stances and the conduct of the accused both before and after the alleged commission of 
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s. 494, although his daughter had not the kiuwJedge and intelligence necessary to enable 
her to commit an offence under s. 494*. 

(b) By illegal omission.—To prove abetpient by ‘illegal omission', it is 
necessary to show that the accused intentionally aided the commission of the offence 
by his non-interference*; and the omisaon involved a breach of a legal obligation*. 
Thus every police-officer is bound to shdter a person in custody and to arrest persons 
committing assaults likely to cause grievous b^ily injury and if he omit to perform 
his duty, he is guilty of abetment*. Where at a public meeting an unknown person 
committed an offence under the Calcutta Police Act, 1866, by the blowing of a bugle and 
the evidence showed that the accused, who was the president of the meeting, had not 
arranged for the blowing of the bugle and that he had no knowledge that the bugle 
would be blown at intervals, it was held that the accused could not be convicted on a 
charge of abetment under s 109 Failure to request the blower of the bugle to desist 
would not amount to an intentional aiding of the blowing of the bugle after it had been 
prohibhed by the police*. 

Cases.—Non-interference where there is duty to interfere .—A village Magis- 
trate, who was present while certain police constables were wrongfully confining and 
causing hurt to a resident of the village to extort a confession and who did not interfere 
with nor stop the criminal act committed in his presence nor report them to a Magis¬ 
trate, was held guilty of abetment of offences under ss 330 and 348 of the Penal Code*. 
But the mere fact that the offence of extortion was a?mmitted in the presence of a village 
chou'kidar without eliciting any disapproval on bis part was held not to render him 
liable as an abettor^ Where a head constable, who knew that certain persons were 
likely to be tortured for the purpo^ of extorting confession, purposely kept out of 
the way. it was held that he was guilty of abetment®. 

Omission must be of legal obligation.—A motoi car was driven by the chauf¬ 
feur of the accused, on a road in Mahableshwar, driving over which was forbidden under 
s, 9 of the Motor Vehicles Act fBom II of 1904). The accused was at Poona then 
but was convicted of abetment of the offence under s 13 of the Act on the ground 
that It was his duty to inform the driver of the existence of the piohibition It was held 
on revision by the High Court that as no legal obligation was imposed on the accused 
to instruct his servant he was not Ijable*. Where it was not proved that accused’s 
intention m omitting to report a plot, under s. 44 of the Criminal Procedure Code, was 
with a view to aiding the waging of war. it was held that the accused could not be 
convicted of the offence of abetment of waging war*®. A and B entered into a con¬ 
spiracy that B should falsely personate X, and withdraw money held in deposit at the 
Collectorate A wrote a letter to C saying that B was X, and C on the faith of this 
assurance and in good faith identified B as X at the treasury and B withdrew the 
amount, It was held that the failure on the part of C to inform the treasury officer 
that he was identifying X only on the assurance of A did not amount to an illegal 
omission within the meaning of this section, and C could not be convicted of abetment 
of cheating by personation unless he knew that the man whom he identified 
was not X” 

Attempt.—^The abetment of an offence within the meaning of s. 40 being itself 
an offence punishable under this Chapter, an attempt to commit the offence of abet- 
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» Khajak NootuI Hoosein v. fabre-Ton- ^ Kalt Churn Gansooly, (1873) 21 W. R. 
n«Tj€, (1875) 24 W R (Cr.> 26 (O) 11. 

s Khadim Sheikh. (1869) 4 Beng. UR * Copal Chunder Sirdar. (1882) 8 Cat 
(A. Cr. J ) 7 , Cooverji, (1906 ) 9 Bom. L R- 728, but, see, Lakshmi, (18M) Unrep Cr. C~ 
159, 161, 5 Cr. L J 173, 176; Shevatflt, 303 
(1928) 29 Cr L J. 561 • Coovejji. sup 

* Latifkhan, (1895) 20 Bom. 394. ** Coman Sava. (1913) 14 Cr. L. J. 610. 

1 Jagadish Narain Tewary, (1^) 55 C ** Radhe Krishun, (1929) 10 P. L. T. 657, 

L. J. 231, 34 Cr. L. J. 36. 30 O. L, J. 642. 

« APPanna Heeade. 11899) 1 Weir S3. 



SFC. 107.) 


OF .ABETMENT. 


241 


ment is provided for in s. 511, and there is therefore no legal obstacle to punishing 
such offence^. 

English law.—According to English law, criminals are divided into four classes. 
The distinction is based on the consideration whetlier a party was present or absent at 
the commission of the olTenc*' 

(1) Principal itt the first degree —One who is the actual perpetrator of the 
crime. It is not necessary that he should be actually present when the offence is con¬ 
summated ; thus one who lays poison or a trap for another is a principal in the first 
degree. Nor need the deed be done by the principal’s own hands; for it will suffice 
if it is done tlirough an innocxnt agent, as for instance, if one incites a child or a mad¬ 
man to murder. Even an animal may be employed as an innocent agent. For 
example, a person who sets a dog upon people is himself guilty of assaulting them. 

(2) Principal in Ike second degree —One by whom the actual perpetrator of 
the crime is aided and abetted at the very time when it is committed. He may or may 
not be actually present at the scene of the crime It will suffice, if he has the inten¬ 
tion of giving assistance, and is sufficiently near to give the assistance as wiien one is 
watching outside, while others are committing a felony inside the house , or seconds in 
a prize-fight which ends fatally. An aider or abettor is only liable for such crimes 
committed by the pnncipal in the first degree as were done in execution of their com¬ 
mon purpose. 

Both the above classes of principals are liable to the same punishment 

(3) Accessory before Ike fact—One who being absent at the time when the 
felony is committ^, yet procures, counsels, commands, or abets another to commit a 
felony. He is punisiiable in all respects as the principal felon If present at the com¬ 
mission he would be a principal. 

f4) Accessory after the fact. —One who. knowing a felony to have been com¬ 
mitted by another, receives, relieves, comforts, assists, harbours or maintains the felon. 

A felony must be actually committed, or there cannot be any accessories 

Principals are dealt with in the Penal Code under ss 34 to 38 There is no 
distinction betw een ‘ principals in the first degree ’ and ' principals m the second degree ’, 
in the Code. Under English law this distinction is confined to felonies only It does 
not exist in cases of misdemeanour or serious offences as high treason or forgery 

The offence of abetment corresponds as nearly as one word can be said to cor¬ 
respond to another to the offence which is known m England of being an ‘ accessory 
before the fact’ But mere concurrence—that kind of passive concurrence which is 
known in England as bdng an ‘ accessory after the fact ’—is not abetment and is not 
to be treated as abetment 

* Accessory after the fact ’ is treated in scattered sections See provisions relat- 
mg to harbouring, ss 212, 216 , and. also ss 130. 136. 137, 410 414 

PRACTICE 

Evidence,—Where there is reasonable ground to believe that two or more per¬ 
sons have conspired together to commit an offence, or actionable wrong, anything said, 
done, or written by any one of such persons in reference to their common intention, 
after the time when such intention was first entertained by any one of them, is a 
relevant fact as against each of the persons believed to be so conspiring, as well for the 
purpose of proving the existence of the conspiracy as for the purpose of showing that 
any such person was a party to it* ‘ Conspiracy * is a fact whidi even in a cnminal 
wse can be inferred from circumstantial or oral evidence* A conspiracy may be proved 
by other than oial evidence it may be proved by the evidence of surrounding circum- 
stapccs and the conduct of the accused both before and after the alleged commission of 
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the crime^. Direct evidence of con^iracy is hardly ever adduced but unlawful con¬ 
spiracy is to be inferred from the conduct of the parties*. 

In order to convict a person of abetting the commission of a crime, it is not only 
necessary to prove that he has taken part m those steps of the transaction which are 
innocent, but in some way or other it is absolutely necessary to connect him with those 
steps of the transaction which are criminal*. It is necessary to prove criminal inten¬ 
tion against the accused. The finding that accused No, 1 could not have acted in the 
illegal way without the approval and connivance of accused No. 2 is not sufficient to 
prove abetment*. 

Procedure.—It cannot be definitdy laid down that a person, having been 
charged with a substantive offence cannot be convicted for abetment thereof. If the 
facts justify the conviction for abetment t. ere is no bar in law to such conviction. The 
principle is that, if evidence adduced m support of the charge for the substantive offence 
does not give notice to the accused of all the facts which constitute abetment, he can¬ 
not be convicted of abetment. A person can be convicted of abetment without a sepa¬ 
rate charge, where the circumstances bring the case under s. 237 of the Criminal Pro¬ 
cedure Code® But if on facts the accused may be charged with the principal olTen(» 
and abetment, he may be convicted of abetment though only charged with the princi¬ 
pal offence*. 

In the light of the decision of the Privy Council in Begu v. EmperoT'’ the cases 
which laid down that on a charge of a substantive offence the accused cannot be con¬ 
victed of the abetment of that offence are no lon^r of any authority*. 

108. A person abets* an offence, who abets either the commis¬ 
sion of an offence, or the commission of an act* 
® which would be an offence, if committed by a per¬ 

son capable by law of committing an offence with the same inten¬ 
tion or knowledge as that of the abettor. 

Explanation V .—The abetment of the illegal omission of an 
act may amount to an offence although the abettor may not himself 
be bound to do that act. 

Explanation 2 *.—To constitute the offence of abetment it is 
not necessary that the act abetted should be committed, or that the 
effect requisite to constitute the offence should be caused. 

ILLUSTRATIONS 


(а) A instigates B to murder C. B refuses to do so. A is guilty of abetting 

B to commit murder. « i 

(б) A instigates B to murder D. P m pursuance of the instigation stabs D.' 
D recovers from the wound. A is guilty o* instigating B to commit murder. 

Explanation J®.—It is not necessary that the person abetted 
should be capable by law of committing an offence, or that he 
should have the same guilty intention or knowledge as that of the 
abettor, or any guilty intention or knowledge. 

ILLUSTRATIONS. 


(a) A, with a guilty intention, al 
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which would be an offence, if committed by a person capable by law of committing 
an offence, and having the same intention as A. Here A, whether the act be committed 
or not, is guilty of abetting an offence 

{b) A, with the intention of murdering Z, instigates B, a child under seven 
years of age, to do an act which causes Z’s death. B, in consequence of the abetment, 
does the act in the absence of A and thereby causes Z’s death. Here, though B was 
not capable by law of committing an offence, A is liable to be punished in the same 
manner as if B had been capable by law of committing an offence, and had committed 
murder, and he is therefore subject to the pumshment of death. 

(c) A instigates B to set fire to a dwelling-house. B, in consequence of the 
nnsoundness of his mind, being incapable of knorring the nature of the act, or that he 
IS doing what is wrong or contrary to law. sets fire to the house in consequence of A’s 
instigation. B has committed no offence, but A is guilty of 'betting the offence of 
setting fire to a dwelling-house, and is liable to the punishment provided for that offence. 

id) A, intending to cause a theft to be committed, instigates B to take pro¬ 
perty bdonging to Z out of Z’s possession. A induces B to believe that the property 
Tjelongs to A. B takes the property out of Z’s possession, in good faith, believing it to 
be A’s property. B, acting under this misconception, does not take dishonestly, and 
therefore does not commit theft. But A is guilty of abetting theft, and is liable to 
the same pumshment as if B had committed theft 

Explanation —The abetment of an ofifence being an offence, 

the abetment of such an abetment is also an offence. 

ILLUSTRATION 

A instigates B to instigate C to murder Z B accordingly instigates C to mur¬ 
der Z, and C comxmts that offence in consequence of B’s instigation. B is habli to be 
■pumshed for his offence with the punishment for murder; and, as A instigated B to 
•commit the offence, A is also liable to the same punishment. 

Explanation 5 \—It is not necessary to the commission of the 
•offence of abetment by conspiracy that the abettor should concert 
the offence with the person who commits it It is sufficient if he 
engage in the conspiracy in pursuance of which the offence is com¬ 
mitted. 

ILLUSTRATION 

A concerts with B a plan for poisoning Z It is agreed that A shall administer 
the poison. B then explains the plan to C. mentioning that a third person is to 
administer the poison, but without mentioning A’s name C agrees to procure the 
poison, and procures and delivers it to B for the purpose of its being used in the 
manner explained. A administers the poison, Z dies in consequence Here, though 
A and C have not conspired together, yet C has been engaged in the conspiracy in 
pursuance of which Z has been murdered C has therefore commuted the offence 
defined in this section, and is liable to the punishment for murder 
COM MENT 

‘ Abettor ’ under this secuon means the person who abets (1) the commission 
of an offence, or (2) the commisritHi of an act which would be an offence if com¬ 
muted by a person not suffering from any physical or mental incapaaty In the 
light of the preceding section he must be an m^gator or a conspirator or an inten¬ 
tional helper This section is in confonmty with the English law except on one poinL 
Under English law a person using an innocent agent as his tool is deemed to be a 
pnnapal whereas under this section he is treated as an abettor So far as the actual 
result IS concerned this distinctirai has not much meaning 

1. ' Abets —See s 107, ntpra In order to con\ict a person of abetting the 
•rximmission of a crime, U is not only necessary to pro\e that he has taken part in 
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those steps of the transaction which are innocent, but it is absolutely necessary to 
connect him in some way or other with those steps of the transaction which are 
criminal^. 

2. ' Commission of an act —There must be abetment of the commission 
of an act. The section does not contemplate any acts of subsequent abetment. Thus, 
a person cannot be convicted of abetment of a false charge solely on the ground of 
his having given evidence in support of such chaise*. 

An act done after an offence is complete which might help the offender does- 
not amount to abetment® 

3. Explanation 1.—If a public servant is guilty of an illegal omission of 
duty made punishable by the Code, and a private person instigates him he abets the 
offence of which such public servant is guilty, although the abettor, being a private 
person, could not himsdf have been guilty of that offence 

4. Explanation 2.—The offence of abetment is complete notwithstanding that 
the person abetted refuses to do the thing, or fails involuntarily in doing it, or does it 
and the expected result does not follow. The offence of abetment by instigation 
depends upon the intention of the person who abets, and not upon the act which is 
actually done by the person whom he abets«. If it was impossible to accomplish the 
commission of an offence in a way suggested by the abettor and no offence is com¬ 
mitted then the abettor would not be liable 

’Effect requisite to constitute the offence, etc.’—An offence can be abetted 
though the means which are intended to be employed are such that it is physically 
impossible that the effect requisite to constitute the offence should be caused by them*. 
Where, therefore, the accused offered money for the killing or disabling of the deceased 
by m&ns of charms and it was left to the persons who were to earn the money to 
decide whether their victim was to be killed or disabled, it was held that he was guilty 
of abetment of murder*. In a Bombay case a doubt has been expressed whether 
abetment of murder by sorcery or other impossible means is an offence under the Code' 

5. Explanation 3.—This explanation makes it clear that the person abettqd 
need not have any guilty intention m committing the act It applies to abetment 
generally and there is nothing to indicate that it applies only to abetment by instiga¬ 
tion and not to other kinds of abetment The illustrations are not intended to be exhaus¬ 
tive*. If a man does, by means of an innocent agent, an act which amounts to a crime, 
the employer, and not the agent, is accountable for the act* Illustrations (b), (c) 
and (d) exemplify this explanation R sold to D certain trees which in fact and to- 
the knowledge of K, though not to the knowledge of D, belonged to a third person. 
The trees were sold to D with the intention that they should be cut down and taken 
away. It was held that R committed the offence of abetment of theft’®. 

' Guilty iniention or knowledge—^The offence of abetment depends upon 
the intention of the person who abets and not upon the knowledge or intention of the 
person he employs to act for him. 

English law .—If the person abetted does not know that the act is illegal he is 
considered as an innocent agent only, and the abettor is held liable as a pnncipal. 

6. Explanation 4 —According to this explanation a person may make him¬ 
self an abettor by the intervention of a third person, without any direct communica¬ 
tion between himself and the person employed to do the thing. 


’ Ntm Chand Mookerjee, (1873 ) 20 W. 
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App-c, 16; Paun Pundah, (1872) 18 W. R. 
(Cr) 28; Jugut Moktni Dassee, (1881) 10 
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3 Hazau Lai. (1920) 22 Cr L. J 452. 
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'Abetment of an offence being an offence’.—These N^ords do not mean 
“tvhen an abetment of an offence is actually aimmitted”, but tliat, when the abet¬ 
ment of an offence is by definition or description an offence under the Penal Code, 
that IS. when an abetment of an offence is punishable under s. 109 or s. 116 or other 
pronsion of tlie Code, then the abetment of such abetment is also an offence. Where 
S instigated K, a bench clerk, in the Court of M, a Presidency Magistrate, to instigate 
the latter to accept an illegal gratification for acquitting an accused m a case and 
granting sanction against the complainant in the case, and K received such gratifica¬ 
tion as a police spy, and intending to get S arrested, and did not in fact instigate to 
accept the same, it was held that S was guilty of the abetment of bribery under s 161 
read with s. 116*. 

Abetment of such an abetment.—It is not necessary to an indictment for the 
offence of abetment of an offence to show that such offence was actually committed-. 

A sought the aid of B with the intention of committing a theft of the property 
of B's master B, with the knowledge and consent of his master, and for the purpose 
of procuring A’s punishment, aided A in carrying out his object It was held that 
though the offence of theft had not been committed yet A was liable for abetment 
of theft*. Where the accused asked a native doctor to supply her with medicine for 
the purpose of poisoning her son-m-law, it was held that the offence committed might 
be treated as an instigating of the doctor to abet the accused in the commission of the 
murder, and, with reference to this explanation, might have been punished under ss 116 
and 302*. 

7. Explanation 5.—This section applies to abetment by conspiracy* It is 
not necessary that all persons joining in any conspiracy must be aware of every secret 
or every minute detail. When the number of persons conspiring to do a particular 
act is very large there will be a few amongst them who will plot and plan, and though 
the others are not fully cognizant of all facts yet tneir liability is not at all lessened. 
Where two persons were indirted for making and engraving a plate for the purposes 
of forgery, and it was proved that one of them gave the order for the manufacture of 
the plate to an innocent agent, who never saw the other until it was completed, it was 
held that they were both correctly charged as principals* 

Mere knowledge.—Mere subsequent knowledge of the offence is insufficient 
to constitute abetment*. And mere knowledge of a design on the part of another to 
commit an offence and speaking to that other about it without evidence that the person 
aware of the design instigated the other by word or deed to commit the offence, does 
not constitute abetment*. 

Principal cannot be abettor.—A person who has been convicted of an offence 
as principal cannot also be punished for abetting it* 

PRACTICE. 

The offence of abetment is a substantive one. and the conviction of an abettor 
is, therefore, in no way dependent on the conviction of the principal'® 

108A. A person abets an offence within the meaning of this 
Code who, in British India, abets the commission of 
ush'Srif'oifj;; without and beyond British India which 

ces outside iL would constitute an offence if committed in British 
India. 
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those Steps of the transaction which are innocent, but it is absolutely necessary to 
connect him in some way or other with those steps of the transaction which are 
cnminal^ 

2. * Commission of an act —There must be abetment of the commission 
of an act. The section does not contemplate any acts of subsequent abetment. Thus, 
a person cannot be convicted of abetment of a false charge solely on the ground of 
his having given evidence in support of such charge*. 

An act done after an offence is complete which might help the offender does 
not amount to abetment*. 

3. Explanation 1.—If a public servant is guilty of an illegal omission of 
duty made punishable by the Code, and a pnvate person instigates him he abets the 
offence of which such public servant is guilty, although the abettor, being a private 
person, could not himself have been guilty of that offence. 

4. Explanation 2.—The offence of abetment is complete notwithstanding that 
the person abetted refuses to do the thing, or fails involuntarily in doing it, or does it 
and the expected result does not follow The offence of abetment by instigation 
depends upon the intention of the person who abets, and not upon the act which is 
actually done by the person whom he abets*. If it was impossible to accomplish the 
commission of an offence m a way suggested by the abettor and no offence is com¬ 
mitted then the abettor would not be liable 

' Effect requisite to constitute the offence, etc.’—An offence can be abetted 
though the means which are intended to be employed are such that it is physically 
impossible that the effect requisite to constitute the offence should be caused by them*. 
Where, therefore, the accused offered money for the lulling or disabling of the deceased 
by mfans of charms and it was left to the persons who were to earn the money to 
decide whether their victim was to be killed or disabled, it was held that he was guilty 
of abetment of murder*. In a Bombay case a doubt has been expressed whether 
abetment of murder by sorcery or other imposs’ble means is an offence under the Code^ 

5. Explanation 3.—This explanation makes it clear that the person abetted 
need not have any guilty intention in committing the act It applies to abetment 
generally and there is nothing to indicate that it applies only to abetment by instiga¬ 
tion and not to other kmds of abetment. The illustrations are not intended to be exhaus¬ 
tive*. If a man does, by means of an innocent agent, an act which amounts to a crime, 
the employer, and not the agent, is accountable for the act*. Illustrations (6). (f) 
and (d) exemplify this explanation R sold to D certain trees which in fact and to- 
the knowledge of R, though not to the knowledge of D, belonged to a third person. 
The trees were sold to D with the intention that they should be cut down and taken 
away. It was held that R committed the offence of abetment of theft**. 

' Guilty intention or knowledge —^The offence of abetment depends upon 
the intention of the person who abets and not upon the knowledge or intention of the 
person he employs to act for him. 

English law. —If the person abetted does not know that the act is illegal he is 
considered as an innocent agent only, and the abettor is held liable as a principal 

6. Explanation 4.—According to this explanation a person may make him¬ 
self an abettor by the intervention of a third person, without any direct communica¬ 
tion between himself and the person employed to do the thing. 
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.. u * of,an offence being an offence’.—These words do not mean 

when an abetment of an offence is actually committed”, but that, when the abet¬ 
ment of an offence is by definition or description an offence under the Penal Code, 
that when an abetment of an offence is punishable under s. 109 or s. 116 or other 
proMsion of die Code, then the abetment of such abetment is also an offence. Where 
S instigated K, a bench clerk, in the Court of M, a Presidency Magistrate, to instigate 
the latter to accept an illegal gratification for acquitting an accused in a case and 
^Ung sanction against the complainant in the case, and K received such gratifica¬ 
tion as a police spy, and intending to get S arrested, and did not in fact instigate M to 
accept the same, it was held that S was guilty of the abetment of bribery under s Ifil 
read with s. 116‘. 


Abetment of such an abetment.—It js not necessary to an indictment for the 
offence of abetment of an offence to show that such offence was actually committed^ 
A sought tlie aid of B with the intention of committing a theft of the property 
of Bs master. B, with the knowledge and consent of his master, and for the purpose 
of procuring A's punishment, aided A m carrying out his object It was held that 
though the offence of theft had not been committed yet A was liable for abetment 
of thefts. ^Vhere the accused asked a native doctor cimr.!.. ... i r 

the purpose of poisoning her son-in-law, it was held 
be treated as an instigating of the doctor to abet the 

murder, and, with reference to this explanation, might have been punished under ss U6 
and 302*. 


7. Explanation 5.—This section applies to abetment by conspiracy*. It is 
not necessaiy that all persons joining in any conspiracy must be aware of every secret 
or every minute detail. When the number of persons conspiring to do a particular 
art IS \ery large there will be a few amongst them who will plot and plan, and though 
w others are not fully cognizant of all facts yet their liability is not at all lessened 
^ere two persons were indicted for making and engraving a plate for the purposes 
of forgery, and it was proved that one of them gave the order for the manufacture of 
we plate to an innocent agent, who never saw the other until it was completed, it was 
held that they were both correctly charged as prinapals* 

Mere knowledge.—Mere subsequent knowledge of the offence is insufficient 
to constitute abetment' And mere knowledge of a design on the part of another to 
commit an offence and speaking to that other about it without evidence that the person 
aware of the design instigated the other by word or deed to commit the offence. do« 
not constitute abetment*. 

Principal cannot be abettor.—A person wrho has been convicted of an offence 
as pnncipal cannot also be punished for abetting it*. 


PRACTICE 

. *^0 offence of abetment is a substantive one. and the conviction of an abettor 
' therefore, in no way dependent on the conviction of the principal'® 

108A. A person abets an offence within the meaning of this 
Code who, in British India, abets the commission of 
ti* inS™/oiS;.' “"y without and beyond British India which 
ces outside it would constitute an offence if committed in British 

India. 
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ILLUSTRATION. 

A, in British India, instigates B, a foreigner in Goa, to commit a murder in 
Goa A IS guilty of abetting murder 

COMMENT. 

Objecr.—^This sectjon was added by Act 3V of 1898, s. 3. It provides for the 
punishment of abetment of the commission of an offence outside British India. The 
Select Committee in their Report observed : “ We have made it an offence for a person 
in Bntish India to abet any act which would be an offence if committed in British 
India, but, as a fact, is committed outside In short, to put it in popular language, 
we have extended the law of abetment of offences committed .outside British India. 
It has been held by the Bombay High Court that if a person in British India abetted 
or incited a murder m Goa, he would not be guilty of any offence. We have come to 
the conclusion that he ought to be deemed guilty of an offence, and that India is not 
to be made an alsatia for instigators of crime 

The section provides for the difficulty discussed in Gunpatrao's case^ in which 
it was held that an abetment m British India by a British subject of an offence com¬ 
mitted in a foreign territory was not an offence punishable under the Penal Code, and 
could not, therefore, be tried by a Court m British India. Under the section it is 
essential that the offence abetted shall be an offence recognized in British India and 
that its abetment shall be complete in Bntish India. 

The section contemplates that the abetment shall be completed in British India. 
If the act committed in British India amounts to preparation only it will not be 
punishable. The illustration is, however, not very dear. If A is in British India 
and B in Pondicherry, A can only abet an offence by him either by a letter or some 
oUier mode of communication. Even if the letter be written m Bntish India yet 
until it reaches B it can hardly be said that B has been instigated. If the instigation, 
in fact, takes place when the letter reaches B, then the instigation has taken place in 
Pondicherry and not in British India. 

PRACTICE. 


Procedure.—No Court shall take cogmzance of any offence punishable under 
this section unless upon complaint made by order of Government*. 

Punishment of 109. Whoever abets any offence^ shall, if the 

abetoent if the art ^ct abetted is committed* in consequence of the 
led in consequence abetment, and no express provision* is made by this 
and where no ex- Code for the* punishment of such abetment, be 
made Fo™'iS°pun! punished with the punishment provided for. the 
ishmenL offcnce. 

Explanation .—An act or offence is said to be committed in con¬ 
sequence of abetment, when it is committed in consequence of the 
instigation, or in pursuance of the conspiracy, or with the aid which 
constitutes the abetment. 

ILLUSTRATIONS. 

(fl) A offers a bribe to B, a public servant, as a reward for showing A some 
favour in the exercise of B’s official functions. B accepts the bribe. A has abetted 
the offence defined in section 161. 

(b) A instigates B to give false evidence. B, in consequence of the instiga¬ 
tion, commits that offence. A is guilty of abetting that offence, and is liable to the 
same punishment as B. 


noth BuTooa, (1872) 18 W. R.* (Cr.) 32; 
Sflftib Dttta a8«5) P R Nn 20 of 1885 
* C. J. 1897, Part VI, p. 238. See Baku, 


(ira9) 1 Bom. L. R. 678. 24 Bom. 287. 
* (1894) 19 Bom. 105. 

» Crirmnal Procedure Code, s. 196. 
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(c) A and B conspire to poison Z. A, m pursuance of the conspiracy, pro¬ 
cures the poison and delivers it to B in order that he may administer it to Z. B, in 
pursuance of tlie amspiracy, administers the poison to Z in A’s absence and thereby 
causes Z’s deatli. Here B is guilty of murder. A is guilty of abetting that offence by 
conspiracy, and is liable to the punishment for murder. 

COMMENT. 

Under this section the abettor is liable to any punishment which may be in¬ 
flicted on the principal offender, (1) if the act of the latter is committed in consequence 
of the abetment, and (2) no express proviaon is made m the Code for the punishment 
of such an abetment. This section lays down nothing more than that if the Code has^ 
not separately provided for the pumshment of an abetment as such then it is punish¬ 
able with the punishment provided for the onginal offence*. 

1. ‘Offence’.—See s. 40, supra. Abetmait of an offence under a local law 
(eg, Madras Act V of 1920) is an offence falling witliin the purview of this section*. 
But abetment of a breach of the bye-law framed under a local Act is not an abetment 
of an offence within the meaning of this section unless the breach of the bye-law is 
made punishable under the local Act*. 

2. * Is committed —Under this section the act abetted should be commit¬ 
ted in conscxjuence of the abetment*, or in pursuance of the conspiracy (see explana¬ 
tion). Assisting in the preparation of an offence which leads to nothing does not 
amount to an abetment under this section*. Offering gratification as a reward or 
motive to withdraw a case against the accused under the Motor Car Act, which had 
already been dismissed, was held not to amount to an abetment of an offence under 
8. 16U. 

3. ‘No express proyislonThis section only applies to those cases of 
abetment about which ‘no express provision is made by this Code' Hence it does 
not apply to abetting the waging of war, ss 121, 122, 123 ; to al^tting the escape of 
State pnsoners, s. 130 ; to abetting mutiny, s 132, to abetting an assault of a soldier, 
sailor or airman on his supenor officer, s 134; and to abetting insubordination by- 
the same, s. 136. 


CASES 

Homicide.—In a case of suttee, A ordered the pile to be lighted, B did not 
then assist but afterwards when the woman fled from the pile induced her to return 
A was held guilty of abetment of culpable homiade. but B of abetment of suicide 
only*. The accused accompanied his brother who was taking a child to murder it; 
after accompanying him for a while he refused further to go along with his brother, 
but at the same time, though knowing full well that the child was being taken to be 
murdered, he made no attempt to take tlw child back with him and the child was 
subsequently murdered It was held that the accused was guilty of murder* G and 
two others were charged under s. 304 of the Penal Code The evidence showed that 
one of G’s companions was armed with a spear and the other with a lathi; that G 
gave the order to “ beat ” P. and that the two others thereupon assaulted P so that 
he died of his injuries It was contended that the order gi\en by G did not include 
an order to assault P with a spear, and. therefore, that he could be convicted only of 
abetting the offence of causing hurt and not of abetting, the offence under s. 3(M It 
was held that G was rightly convicted under ss 304/109 of the Penal Code*. It was 


* Seska Ayyar v. Venkatasubba Chetty. 
(1923) .33 M. L T. 263. 25 Cr L J. 442 
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found that the two accused and the approver conspired to commit theft and in 
pursuance of that conspiracy to kill H m order to enable them to commit theft but. 
there was no direct evidence as to who dealt the fatal blow. It was held that the 
accused were guilty of abetment of murder under s. 302 read with s. 109^. 

Assault.—Where a person merely said ** beat ” but did not take any part him¬ 
self in beating, it was held that he was guilty of abetting the offence under s. 252®. 

Forgery.—A person taking an active part in the preparation of a document, 
but no part m the forgery of the name of the executant, is not guilty of forgery, but 
simply of abetment of that offence®. 

Marrying a married girl.—Where a Hindu having given his daughter, eight 
years old, in mamage to a certam person, again gave her in marriage to another in 
the lifetime of her first husband, it was held that he was guilty of an offence under 
this section read with s. 494, although his daughter had not the knowledge and intel¬ 
ligence necessary to enable her to commit an offence under s. 394*. 

Abetment of kidnapping.—^Where a Hindu woman left her husband’s house, 
taking with her her infant daughter, and went to the house of A. and on the same day 
the daughter was married to B, the brother of A, without her father’s consent, it was 
held that A was rightly convicted under this section and 8. 263 of abetting the offence 
•of kidnapping which was committed by the mother of the girl*. The Allahabad Higli 
Court has not accepted this view. One C, by making certain false representations to 
the mother of J, a married girl of deven years of age, induced her to part with the 
custody of her daughter C took the girl away from her own village to a neighbour¬ 
ing village where she was joined by T Thence C and T took the girl about with them 
from place to place making unsuccessful attempts to dispose of her in marriage, until 
they were arrested by a chowktdor of Tiabpur, on his being informed that an attempt 
was made to sell the girl in that village Upon these findings C was convicted of the 
offence punishable under s. 366 and T of abetment of that offence, following the rule 
in Samia KaundanK On appeal to the High Court the appeal of C was summarily 
rejected. As to T it was held, disputing from Samio Koundan and agreeing with the 
view taken in Ram Sundar^ and Rakhal Natkan'*, that the offence of kidnapping 
having been completed as soon as the minor was actually taken out of the custody 
of her guardian, T could not properly be «)nvicted of abetment on the hypothesis that 
the offence was a continuing one. But, inasmuch as there was evidence on the record 
that the assistance given by T m attempting to dispose of J was the result of a conspi¬ 
racy entered into before the kidnapping took place, the conviction ofT for abetment 
of kidnapping was sustainable®. The former Chief Court of the Punjab held that 
there could be no abetment of the offenre of kidnapping after the person had once 
been taken out of the keeping of the lawful guardian*® A married woman cannot 
abet her own abduction under s 498**. 

PRACTICE 


Evidence.—^To substantiate a char^ under this section it is necessary to show 
intentional aid by some act or illegal onussion**. It is necessary to prove abetment, 
and that the act abetted was committed in consequence of the abetment. 


* Sheo Barhi, 11930] Cr. C. 260. 32 Cr. L. 

* MtT HydcT Saheb, (1915) '16 Cr. L J. 


456. 

* Kashi Nath Naek. (1897) 25 CaL 207. 
See Chhotalal Babar {No. 2), (1912) 14 Boro. 
L. R. 357, 36 Bom. 524. 

« Nand Lai Singh. (1902) 6 C. W. N. 
343. Sec Thandavarayudu, (1891) 14 Mad. 
364 ; Balambal. (1902 ) 26 Mad. 4© ; Moss. 
(1893) 16 AH 88 

s PiankTtshna Surma. (1882 ) 8 CaL 969; 
.Sarnia Koundan, (1876) 1 Mad. 173. 


« (1876) 1 Mad 173. 
r (1896) 19 All 109 
* (1897 ) 2 C W N. 81. 

» Tika. (1903) 23 A. W N. 233 
*“ Muhammad Bakhsh. (1893) P. R. No. 
8 of 1894 , Chanda. (1892) P. R. No. 13 of 
1893. 


** Phalla V. Jiuian Stngh, (1871) P. R. No. 
6 of 1871 ; NaDia Singh. (1883) P. R No. H 
of 1883; contra, Syud Ahmud, (18^) P. R- 
Na 17 of 1868 


*» Khandu Vtslinu Sathe, (1899) 1 Bom. 
L. R 351. 
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Procedure.—^The general procedure for cases of abetment is in accordance with 
that for tlie offence abetted. Abetments therefore are cognizable or non-cognizable, 
"bailable or non*bailable, compoundable or nwi-compoundable, according to the pro¬ 
cedure for the offence abetted. IVhere the Court is dealing with a charge of abetment 
of a specific offence which offence is a summons case, then the abetment is also a 
summons case. An offence under s 117 of the Penal Code and s 17(2), Cnmmal 
Law Amendment Act, can, therefore, be tried as a summons case^ 

Jurisdiction.—A charge of abetment may be inquired into or tried ^her by 
the Court within the local limits of whose jurisdiction the abetment was committed or 
by the Court within the local limits of whose jurisdiction the offence abetted was 
committed^. The Court competent to try the offence of abetment is the Court de¬ 
clared competent to try the offence abettecL 

Summary trial.—Whether an abetment is triable summanly or not, depends 
upon whether the offence abetted is tnable summarily or not-. 

Joint trial.—An abettor may be tried either jointly with, or separately from 
the principal offender*. 

Complaint.—Under sub-scction (4) of s 195, Criminal Procedure Code, a 
complaint in writing is necessary for the prosecution of a person who abets any of 
the offences referred to in sub-section (1). 

Section 196A of the Criminal Procedure Code applies only to a prosecution 
' for conspiracy punishable under s 120B and not for abetment of conspiracy pum^- 
able under this section®. 

Sentence.—A sentence of less than transpottation for life is not a legal sentence 
for abetment of murder under s. 302 and this section when the offence of murder is 
actually committed in.consequence of the abetment The legal punishment for such 
abetment is the punishment provided for murder®. 

It is irregular to convict and punish a person for abetment of theft, and at 
the same time to convict and punish him for receiving the stolen property' 

Charge.—In a charge of abetment, the section of the principal offence, and 
the particular section of this Chapter under which the case falls should be mentioned 
with the circumstances which brings it under the said section* 

The charge should run thus — 

I (name and office of A/ogistrafc, «fc,) hereby charge you-as follows 

That XY (j'/ the person ts not known say that an unknown person) on the 

-day of-, at-, committed the offence of-, and that you at-, 

abetted the said XY (or person unknown) in the commission of the said offence of 
-which was committed in consequence of your abetment, and you have there¬ 
by committed an offence punishable under ss 109 and-of the Indian Penal 

Code, and within my cognizance (or within Uie cognizance of the Court of Session). 

And I hereby direct that you be tried [by the said Court (.onitl the words 
“by the said Court” in cases tried by Magistrate)] on the said charge. 

When the abettor is charged with the person committmg the offence the charge 
should run thus •— 

That you-, on or about the-day of-, at-, abetted the com¬ 
mission of the offence of-by-which was committed in consequence of your 

abetment, and that you have thereby committed an offence punishable under ss. 109 

and-of the Indian Penal Code, and within the cogmzance of my Court [or the 

Court of Session). 


^ Naninha Chandur, (1931) 33 Dorr U 
It. 353. 

“ Criminal Procedure Code, s. 180. ill (a). 

* Ibid. ss. 260, 261 

* Ibid., s. 239. 

* Abdul Salim. (1921) 49 Cal 573 , Abdu> 


Rahman (1924) 3 Ran. 95 
♦ A'£a Kyaio Din. (1896) P J L. B 269. 
Sita Ram Rat. (1880) 3 All. 181 
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found that the two accused and the approver conspired to commit theft and in 
pursuance of that conspiracy to kill H in order to enable them to commit theft but. 
there was no direct evidence as to who dealt the fatal blow. It was held that the 
accused were guilty of abetment of murder under s. 302 read with s. 109>. 

Assault.—Where a person merely said “ beat ’’ but did not take any part him¬ 
self in beating, it was held that he was guilty of abetting the offence under s. 2522. 

Forgery.—person taking an active part in the preparation of a document, 
but no part in the forgery of the name of the executant, is not guilty of forgery, but 
simply of abetment of that offence®. 

Marrying a married girl.—^Where a Hindu having given his daughter, eight 
years old, in marriage to a certain iierson, again gave her m marriage to another in 
the lifetime of her first husband, it was held that he was guilty of an offence under 
tlus section read with s. 494, although his daughter had not the knowledge and intel¬ 
ligence necessary to enable her to commit an offence under s. 394*. 

Abetment of kidnapping.—Where a Hindu woman left her husband’s house, 
taking with her her infant daughter, and went to the house of A, and on the same day 
the daughter was married to B, the broUier of A, without her father’s consent, it was 
held that A was rightly convicted under this section and s. 263 of abetting the offence 
of kidnapping which was committed by the mother of the girl®. The Allahabad High 
Court has not accepted this view. One C, by making certain false representations to 
the mother of J, a married girl of eleven years of age. induced her to part with the 
custody of her daughter. C took the girl away from her own village to a neighbour¬ 
ing village where she was joined by T. Thence C and T took the girl about with them 
from place to place making unsuccessful attempts to dispose of her in marriage, until 
they were arrested by a chowkidar of Tiabpur, on his being informed that an attempt 
was made to sell the girl in that village. Upon these findings C was convicted of the 
offence punishable under s. 366 and T of abetment of that offence, following the rule 
in Sarnia Kaundeen^s On appeal to the High Court the appeal of C was summarily 
rejected As to T it was hdd, dissenting from Samta Koundan and agreeing with the 
view taken in Ram Sundat' and Rakkal Natkan*. that the offence of kidnapping 
having been completed as soon as the minor was actually taken out of the custody 
of her guardian, T could not properly be convicted of abetment on the hypothesis that 
the offence was a continuing one. But, inasmuch as there was evidence on the record 
that the assistance given by T m attempting to disfxjse of J was the result of a conspi¬ 
racy entered into before the kidnapping took place, the conviction ofT for abetment 
of kidnapping was sustainable®. The former Chief Court of the Punjab held that 
there could be no abetment of the offence of kidnapping after the person l^d once 
been taken out of the keeping of the lawful guardian*®. A married woman cannot 
abet her own abduction under s. 498**. 


PRACTICE 

Evidence.—^To substantiate a charge under this section it is necessary to show 
intentional aid by some act or omission**. It is necessary to prove abetment, 
and that the act abetted was committed in consequence of the abetment. 

* (1876) 1 Mad. 173. 

* (1896) 19 All. 109. 
a (1897 ) 2 C W. N. 81. 

» Tika, (1903 ) 23 A W. N 233. 

Rfukammad Bakksk, (1893) P. R No. 
8 of 1894 ; Chanda. (1892) P. R. No 13 Of 
1893. 

** Phalla V. Jwart Singh, (1871) P. R. No. 
6 of 1871; Ralha Singh. (1883) P. R. No. U 
of 1883; contra, Syud Ahmud, (1868) P. R* 
Ko 17 ot 1868. 

** Khandu Vishnu Sathe, (1899) 1 Bonv 

L. R. 351. 


J.5. 

456. 


Shto Baihi. 11930] Cr. C. 260, 32 Cr. L. 
.Mir Ryder Saheh. (1915) '16 Cr. L. J. 


Kasht Salh Saek. (1897) 25 Cal. 207. 
See ChhotaM Babar {No. 2). (1912) 14 Bom. 
L. R. 357, 36 Bom 524. 

« Nand Lai Singh, (1902 ) 6 C. W. N. 
343. See Thandavarayudu, (1891) 14 ]Mad 
364 : Balambal. (1902) 26 Mad. 463; Moss. 
(1893) 16 All. 88 

9 Prankiishna Surma, (1882 ) 8 Cal 969; 
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Pxocedure.—The general procedure for cases of abetment is in accordance with 
that for the offence abetted. Abetments therefore are cognizable or non-cognizable, 
'bailable or non-bailable, compoundable or non-compoundable, according to the pro¬ 
cedure for the offence abetted. ^Vhere the Court is dealing with a charge of abetment 
of a specific offence which offence is a summons case, then the abetment is also a 
summons case. An offence under s. 117 of the Penal Code and s. 17(1), Criminal 
I.^w Amendment Act, can. therefore, be tried as a summons case*. 

Jurisdiction.—A charge of abetment may be inquired into or tried ^her by 
the Court within the local limits of whose jurisdiction the abetment was committed or 
by the Court within the local limits of whose jurisdiction the offence abetted was 
committed^. The Court competent to try the offence of abetment is the Court de¬ 
clared competent to try the offence abetted. 

Summary trial.—^Whether an abetment is triable summarily or not. depends 
upon v^hether the offence abetted is triable summarily or not^ 

Joint trial.—An abettor may be tried either jointly with, or separately from 
the pnncipal offender*. 

Complaint.—Under sub-section (4) of s 195, Criminal Procedure Code, a 
ccrapltunt in wTitmg is necessary for the prosecution of a person who abets any of 
the offences referred to in sub-section (1). 

Section 196A of the Criminal Procedure Code applies only to a prosecution 
' for conspiracy punishable under s. 120B and not for abetment of conspiracy punish¬ 
able under this section’ 

Sentence.—A sentence of le» than transportation for life is not a legal sentence 
for abetment of murder under s 302 and this section when the offence of murder is 
actually committed in.consequence of the abetment The legal punishment for such 
abetment is the punishment provided tor murder* 

It is irregular to convict and punish a person for abetment of theft, and at 
the same lime to convict and punish him for receiving the stolen property' 

Charge.—In a charge of abetment, the section of the principal offence, and 
the particular section of this Chapter under which the case falls should be mentioned 
with the circumstances which brings it under the said section* 

The charge should mn thus.— 

I (narne and office of Magistrate, etc,) hereby charge you-as follows 

That XY (i/ the person ts not knoim say that an unknoun person) on the 

-day of-, at-, committed the offence of-. and that you at-, 

abetted the said XY (or person unknown) in the commission of the said offence of 
-, which was committed in consequence of j^our abetment, and you have there¬ 
by committed an offence punishable under ss 109 and-of the Indian Penal 

Oide, and within my cognizance (or within the cognizance of the Court of Session). 

And I hereby direct that you be Incd (by the said Court (omit the words 
“ by the said Court" in cases tried by Magistrate) J on the said charge. 

When the abettor is charged with the person committing the offence the charge 
should run thus :— 

That you-, on or about the-day of-, at-, abetted the com¬ 
mission of the offence of-by-whidi was committed m consequence of your 

abetment, and that you have thereby committed an offence punishable under ss. 109 

and^-of the Indian Penal Code, and witliin the cognizance of my Court [or the 

Court of Session] 


* Narsinha Chandur. (1931) 33 Botp L 
U. 333. 

* Cnmmal Procedure Code, s. 180. ill (a) 

* Ibid, ss. 260 , 261 

* Ibid. s. 239 

' a&diil Sahm. {1921) 49 Cal 573 . Abdu! 


Rahman (1924) 3 Ran. 95 

• .Yga Kyoto Din. (1896) P. J. L. B 269. 

* Sita Ram Rat, (1880) 3 181 
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110. Whoever abets the commission of an offence* shall, if the 
person abetted does the act with a different intention 
or knowledge from that of the abettor, be punished 
with the punishment provided for the offence which 
would have been committed if the act had been done 
with the intention or knowledge of the abettor and 

COMMENT. 

This section says that though the person abetted commits the offence with a 
different intention or knowledge yet the abettor will be punished with the punishment 
provided for the offence abetted. The liability of the person abetted is not affected by 
this section 

Explanation 3 to s. 108 l^rs relation to this section See ill id). 

1. ' Offence ’.—Offence under this section denotes a thing punishable under 
this Code, or under any special or local law (s. 40) 

PRACTICE. 

Procedure.—Same as that for the offence abetted. 

111. When an act is abetted* and a different act is done, the 
Liability of abet- abettor is liable for the act done, in the same man- 

abettS'and'diffS same extent as if he had directly abet- 

ent act deme. ted it .* 

Provided the act done was a probable consequence* of the abet- 
Proviso ment, and was committed under the influence of the 

instigation, or with the aid or in pursuance of the 
conspiracy which constituted the abetment. 

ILLUSTRATIONS 

(a) A instigates a child to put poison into the food of Z, and gives him poison 
for that purpose. The child, in consequence of the instigation, by mistake puts the 
poison into the food of Y, which is by the side of that of Z Here if the child was 
acting under the influence of A’s instigation, and the act done was under the circum¬ 
stances a probable consequence of the ab^ment. A is liable in the same manner and 
to the same extent as if he had instigated the child to put the poison into the food 
of Y. 

(6) A instigates B to bum Z’s house B sets fire to the house and at the 
same time commits theft of property there. A, though guilty of abetting the burning 
of the house, is not guilty of a^tting the theft; for the theft was a distinct act, and 
not a probable consequence of the burning. 

(c) A instigates B and C to break into an inhabited house at midnight for 
the purpose of robbery, and provides them with arms for that purpose B and C 
break into the house, and being resisted by Z, one of the inmates, murder Z. Here, 
if that murder was the probable consequence of the abetment, A is liable to the 
punishment provided for murder. 

COMMENT. 

Principle.—This section proceeds on the maxim “ every man is presumed to 
intend the natural consequences of his act*'. The main provision of the section is 
applicable only when the act done is the probable consequence of the abetment*. 


Punishment of 
abetment if person 
abetted does act 
with different in¬ 
tention from that 
of abettor. 

with no other. 


Mumlai AU. U9351 O. W. N. 909. 36 Cr. L J. 1201. 
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“ 1/ one man instigates another to perpetrate a partlcuiar crime, and that other, • 
in pursuance of such instigation, not only perpetrates that crime, but, in the course 
of doing so, commits another crime in furtherance of it, the former is criminally res-' 
ponsible as an abettor in respect of such last-mentioned crime, if it is one which, as a 
reasonable man, he must, at the time of the instigation, have known would, in the 
ordinary course of things, probably have to be committed in order to carry out the v 
anginal crime. For e.xample, if A says to B ;— ' You waylay C on such and such a 
road and rob him, and if he resists, us^ this sword, but not more than is absolutely 
necessary ’; and B kills C, A is responsiMe as an abettor of the killing, for it was a 
probable consequence of the instigation. To put it in plain terms, the law virtually 
says "to a man :—‘ If you choose to run the nsk of putting another in motion to do an 
unlawful act, he, for the time being, represents you as much as he does himself; and 
if, in order to effect the accomplishment of that act, he does another which you may 
fairly from the circumstances be presumed to have foreseen would be a probable conse¬ 
quence of your instigation, you are as much responsible for abetting the latter act as 
the former ’ 

Foster* says : '* If the principal totally and substantially vanes, if being soli¬ 
cited to commit a felony of one kind he wilfully and knowingly commits a felony of 
another, he will stand single in that offence, and the person solicitmg will not be involved 
in his guilt.. .But if the principal in substance complies with the temptation, varying 
only in circumstance of time or place, or in the manner of execution, in these cases- 
the person soliciting to the offence will, if absent, be an accessary before the fact, if 
present a principal.. .A commands B to murder C by poison, B does it by a sword, 
or other weapon, or by any other means. A is accessary to this murder • for the murder 
of C was the object pnncipally in his contemplation, and that is effected So where the 
pnncipal goes beyond the terms of the solicitation, tf m the event the felony committed 
was a probable consequence of what was ordered or advised, the person giving such 
orders or advice will be an accessary to that felony. A. upon some affront given by B, 
orders his servant to waylay him and give him a sound beating , the servant does so, 
and B dies of this beating. A is accessary to this murder A solicits B to bum the 
house of C; he does it; and the 
Ijumt. A is accessary to the burr . 
ed by one and the same principle _ 

pursued, and were extremely flagitious on the part of A The events, though possibly 
falling out beyond his original intention, were m the ordinary course of things the pro¬ 
bable consequences of what B did under the influence, and at the insligahon of A And 
therefore, m the justice of the law, he is answerable for them” 

1. ‘When an act is abetted —When the section speaks of an act which is 
abetted, it means the instigation of a criminal act* 

.2 ' Probable consequence —When the act done is different from the act insti¬ 

gated, an abettor is only liable for such a different act if it was a likely consequence of 
the instigation or if it was an act which the instigator could reasonably have been ex¬ 
pected to foresee be committed as a result of his instigation* The expression 
probable consequence ’ means a consequence with could ha\’e been within the con¬ 
templation of a reasonable man* An unusual or unexpected consequence cannot be 
described as a probable one The test of guilt m charges of abetment must always be 
whether, having regard to tlie immediate obj'cct of the instigation or conspiracj-. the act 
done by the principal is one which, according to ordinary experience and common sense, 
the abettor must have foreseen as probable But it is sufficient for a conviction if the 
act done was a probable consequence of the abetment It is not necessary that the 
■abettor should know it to be a probable consequenoi* 


‘ Per Straight, J, in Mathura Das. (I8S4) 
6 AIL 491, 494 

* Crown Cases, pp 369, 370 
^ Ganesh Ptosad. 11931) Cr C 14S. 32 
•Cr L. J. 47a 


* Cir;a Piasad. (1934 ) 57 .\]1 717 724 
» Per Cnimp, J.. in Shaft Ahmed. (1925) 
Case No 22. Second Cnnunal Sessions, 1925 
deod^^on 1925 (Unrep. B^), 
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See illustrations to this section/but the act done must have been committed ia 
pursuance of the conspiracy^. 


CASES. 

Where several persons turned out to beat a man, but one of them killed him, 
it was held that as the intention of all of them was to beat him only they would be 
liable for grievous hurt, but the killing of the deceased went so far beyond the com¬ 
mon purpose that it could not be said to have been a probable consequence of the 
abetment®. Where A ordered B and C to sdzc and forcibly take D m the contemplation 
of an assault upon D, and D was so beaten and tortured as to have died in consequence, 
it was held that A was guilty at least of abetting the commission of voluntarily causing 
grievous hurt®. B and C instigated A to rob the deceased on his return home after 

receiving a sum of money : whereupon A killed the deceased A was convicted of mur¬ 

der and B and C of abetment of murder under this section and s. 302. But the High 
Court altered the conviction of B and C to those under ss 109 and 392*. Where A 
instigated B, who held a lathi in his hand, to chastise or thrash C, but B stabbed C 

with a spear-head of the existence of which A was unaware, and C died, it was held 

that the act of stabbing, which was different from the act of thrashing which was the 
act instigated, was not a probable consequence of the instigation to thrash, and A was 
guilty of abetment of assault only and not of abetment of murder®. 

PRACTICE. 

Evidence.—Prove (1) that the accused abetted the commission of a particular 
act. 

(2) That the act actually committed was done under the influence of such 
abetment. 

(3) That the act done was a probable consequence of the abetment. 

Procedure.—Same as that for the offence abetted®. 

112. If the act for which the abettor is liable under the last 
Abettor when preceding Section is committed in addition to the act 
uve'^ ^pun^ment abetted, and constitutes a distinct offence^, the abet¬ 
tor act abated and tor is liable to punishment for each of the offences, 
for act done. 

ILLUSTRATION 

A instigates B to resist by force a distress made by a public servant. B, in con¬ 
sequence, resists that distress In offering the resistance. B voluntarily causes grievous 
hurt to the officer executing the distress. As B has committed both the offence of re¬ 
sisting the distress, and the offence of voluntarily causing gnevous hurt, B is liable to 
punishment for both these offences; and, if A knew that B was likely voluntarily to- 
cause grievous hurt in resisting the distress A will also be liable to punishment for each 
of the offences. 


COMMENT. 

This section is a further extension of the principle enunciated in the preceding 
section : it is much wider than the En^ish law on the point Under it the abettor is- 
punished for the offence abetted as well as the offence committed. 

1. ' Offence ’.—See s. 40, $upTa. 


‘ Stlkanta, tl912) 35 Mad. 247. 

2 Co/«cfe CAii«g. (1866) 5 W. R. (Cr.) 75. 
* DooTgessur Sutmah,{lSQ7)7 W. R.(Cr.) 
61 1971. 


* Mathura Das, (1884 ) 6 All. 491 

5 Gif;a Prasad. (1934) 57 All. 717. 

* Sm Harnam Singh, (1919) P- R. ^ 
of 1919, 20 Cr. L. J. 635 
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113 . When an act is abetted with the intention on the part of 
Liability ofabet- abettor of Causing a particular effect, and an act 


tor for an effect 
caused by the act 
abetted different 
from that intended 
by the abettor. 


for which the abettor is liable in consequence of the 
abetment, causes a different effect from that intend¬ 
ed by the abettor, the abettor is liable for the effect 
caused, in the same manner and to the same extent 


as if he had abetted the act with the intention of causing that effect, 
provided he knew that the act abetted was likely to cause that effect. 


ILLUSTRATION. 

A instigates B to cause grievous hurt to Z. B, in consequence of the instigation, 
causes grievous hurt to Z. Z dies in consequence. Here, if A knew that the grievous 
hurt abetted was likely to cause death. A is liable to be punished with the punishment 
provided for murder. 


COMMENT 

This section should be read in conjunction with s 111 Section 111 provides 
for the doing of an act different from the one abetted, whereas this section deals with 
the case where the act done is the same as the act abetted but its effect is different 
To make the abettor liable it must be shown that he knew that the act abetted was likely 
to cause that effect This can be done by showing that a reasonable man would draw 
an inference that a particular effect was likely to ensue from a particular act 

Abetment of attempt to murder.—It is somewhat difficult to conceive circum¬ 
stances which would constitute instigation to another to make merely an attempt to 
murder. Puma Facie any incitement to use violence to another would fall tinder one 
of the two categories, viz., to cause death, or to cause hurt, grievous or simple* 


PRACTICE 

Procedure.—Same as that for the offence abetted 

Il4. Whenever any person, who if absent would be liable to be 
' Abettor present punished as an abettor\ is present when the act or 
■when offence is offence for which he would be punishable in con- 
cormmtted. Sequence of the abetment is committed*, he shall be 

deemed to have committed such act or offence*. 

COMMENT 

Principle.—The meaning of tins section is that if the nature of the act done 
constitutes abetment, then, if present, the abettor is to be deemed to have committed the 
offence, though in point of fact another man actually committed it The section says 
that the person present is deemed to have committed the offence, not that he has com¬ 
mitted it It simply provides for the purushment of what the English law calls ‘prin¬ 
cipals in the second degree' A person present abetting an offence is to be deemed to 
have committed the offence though he does not. m fact, do so any more than a 'prin¬ 
cipal m the second degree ’ docs^ ^Vhe^e. for instance, a blow is struck by A. m the 
presence of and by the order of B, both are pnncipals in the transaction If two per¬ 
sons join in beating a man and lie dies, it is not necessary to ascertain aractly what the 
effect of each blow was* If A instigates B to murder Z. he commits abetment; if 
absent, he is punishable as an abettor, and if die offence is committed, then under 
s. 109: if present, he is by this section deemed to have committed the offence and is 
punishable as a pnncipal 


* Po K>a. (1903 ) 9 Burma L. R. Peer Mahomed. (1872) 17 W R. (Cr) 52- 

190. Ck,ma. (1871) 8 B H. C (Cr. C) 164 

• (1869) 4 M H C Appv. 37 , 1 WarSO, * .-li£fr.(lS74)23 W R.(Cr.)il 
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LAW OF CRIMES. [CHAP. V. 

See illustrations to this section,'but the act done must have beeri committed ia 
pursuance of the conspiracy^. 


CASES. 

Where several persons turned out to beat a man, but one of them killed him, 
it was held that as the intention of all of them was to beat him only they would be 
liable for grievous hurt, but the killing of the deceased went so far beyond the com¬ 
mon purpose that it could not be said to have been a probable consequence of the 
abetment* Where A ordered B and C to seize and forcibly take D in the contemplation 
of an assault upon D, and D was so beaten and tortured as to have died in consequ^ice, 
it was held that A was guilty at least of abetting the commission of voluntanly causing 
grievous hurt*. B and C instigated A to rob the deceased on his return home after 
receiving a sum of money : whereuprai A killed the deceased A was convicted of mur¬ 
der and B and C of abetment of murder under this section and s, 302. But the High 
Court altered the conviction of B and C to those under ss. 109 and 392*. Where A 
instigated B, who held a lathi in his hand, to chastise or thrash C. but B stabbed C 
with a spear-head of the existence of which A was unaware, and C died, it was held 
that the act of stabbing, which was different from the act of thrashing which was the 
act instigated, was not a probable consequence of the instigation to thrash, and A was 
guilty of abetment of assault only and not of abetment of murder®. 

PRACTICE. 

Evidence.—Prove (1) that the accused abetted the commission of a particular 
act. 

(2) That the act actually committed was done under the influence of such 
abetment 

(3) That the act done was a probable consequence of lire abetment. 

Procedure.—Same as that for the offence abetted* 

112. If the act for which the abettor is liable under the last 
Abettor when preceding section is committed in addition to the act 
Uve^ ^puni^mrat abetted, and constitutes a distinct offence', the abet- 
for act abetted and tor is liable to punishment for each of the offences, 
for act done 

ILLUSTRATION. 

A instigates B to resist by force a distress made by a public servant. B, in con¬ 
sequence, resists that distress. In offering the resistance, B voluntarily causes grievous 
hurt to the officer executing the distress As B has committed both the offence of re¬ 
sisting the distress, and the offence of voluntanly causing grievous hurt, B is liable to 
punishment for both these offences; and, if A knew that B was likely voluntarily to- 
causc grievous hurt in resisting the distress A will Jdso be liable to punishment for each 
of the offences. 


COMMENT 

This section is a further extension of the principle enunciated in the preceding, 
section : it is much wider than the English law on the point. Under it the abettor is- 
punished for the offence abetted as well as the offence committed 

1. ' Offence ’.—See s. 40, supra. 


i ^’,lkanla. (1912) 35 Mad. 247. 
a Goluck Chuns. (1866) 5 W. R. (Cr.) 75. 
* Dooigcssur (1867)7 W. R.{Cr.) 

61 (971. 


* Mathura Das, (1884 ) 6 All. 491. 

* Giija Prasad. (1M4) 57 All. 717.^ 

* See liarnam Si/ifiA, (1919) P. R. ISO. 
of 1919, 20 Cr. L. J. 635. 
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113. When an act is abetted with the intention on the part of 
the abettor of causing a particular effect, and an act 
for which the abettor is liable in consequence of the 
abetment, causes a different effect from that intend¬ 
ed by the abettor, the abettor is liable for the effect 
caused, in the same manner and to the same extent 
as if he had abetted the act with the intention of causing that effect, 
provided he knew that the act abetted was likely to cause that effect. 


Liability of abet¬ 
tor for an effect 
caused by the act 
abetted different 
from that intended 
by the abettor. 


ILLUSTRATION. 

A instigates B to cause gnevous hurt to Z. B, in consequence of the instigation, 
causes gnevous hurt to Z. Z dies in consequence Here, if A knew that the grievous 
hurt abetted was likely to cause death, A is liable to be punished with the punishment 
provided for murder. 

COMMENT. 

This section should be read in conjun<aion with s 111. Section 111 provides 
for the doing of an act different from the one abetted, whereas this section deals with 
the case r\here the act done is the same as the act abetted but its effect is different. 
To make the abettor liable it must be shown that he knew that the act abetted was likely 
to cause that effect. This can be done by showing that a reasonable man would draw 
an inference that a particular effect was likely to ensue from a particular act. 

Abetment of attempt to murder.—It is somewhat difficult to conceive circum¬ 
stances which would constitute instigation to another to make merely an attempt to 
murder. Prwia Facie any incitement to use violence to another would fall under one 
of the two categories, viz., to cause death, or to cause hurt, gnevous or simple* 


PRACTICE 

Procedure.—Same as that for the offence abetted 

114. Whenever any person, who if absent would be liable to be 
‘ Abettor present punished as an abettor*, is present when the act or 
•when offence is offence for which he would be punishable in con- 
•committed. sequence of the abetment is committed*, he shall be 

deemed to have committed such act or offence*. 

COMMENT 

Principle.—The meaning of this section is that if the nature of the act done 
constitutes abetment, then, if present, the abettor is to be deemed to ha\e committed the 
offence, though in point of fact another man actually committed it The section says 
that the person present is deemed to have committed the offence, not that he has com¬ 
mitted it It simply provides for the punishment of what the English law calls ‘prin¬ 
cipals in the second degree ’ A person present abetting an offence is to be deemed to 
have committed the offence though he does not, in fact, do so any more than a 'prin¬ 
cipal in the second degree ’ docs^ ^Vhe^e, for instance, a blow is struck by A, in the 
presence of and by the order of B, both are pnnapals in the transaction If two per¬ 
sons join in beating a man and he dies, it is not necessary to ascertain exactly what the 
effect of each blow was* If A instigates B to murder Z. he commits abetment; if 
absent, he is punishable as an abettor, and if the offence is committed, then under 
■s. 109 : if present, he is by this section deemed to have committed the offence and is 
punishable as a principal 


* Nga Po K)a. (1903 ) 9 Burma L. R. Peer Mahomed. (1872) 17 lY R. iCr) 52 

190. Chima. (1871) 8 B H C ((> C ) 164 

* (1869) 4 M H C .App.x 37,llVcir50; * Mahomed .-tiftr,(1874)23 WR.(Cr.)ll. 
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LAW OF CRIMES. {CHAP. V. 

See illustrations to this &ection,*but the act done must have beer! committed ia 
pursuance of the conspiracy^. 


CASES. 

Where several persons turned out to beat a man, but one of them killed him, 
it was held that as the intention of all of them was to beat him only they would be 
liable for grievous hurt, but the kilbng of the deceased went so far beyond the com¬ 
mon purpose that it could not be said to have been a probable consequence of the 
abetment*. ^Vhere A ordered B and C to seize and forcibly take D in the contemplation 
of an assault upon D, and D was so beaten and tortured as to have died in consequence, 
it was held that A was guilty at least of abetting the commission of voluntanly catismg 
grievous hurt®. B and C instigated A to rob the deceased on his return home after 
receiving a sum of money : whereupon A killed the deceased. A was convicted of mur¬ 
der and B and C of abetment of murder under this section and s. 302. But the High 
Court altered the conviction of B and C to those under ss 109 and 392*. Where A 
instigated B, who held a lathi m his hand, to chastise or thrash C, but B stabbed C 
with a spear-head of the existence of which A was unaware, and C died, it was held 
that the act of stabbing, which was different from the act of thrashing which was the 
act instigated, was not a probable consequence of the instigation to thrash, and A was 
guilty of abetment of assault only and not of abetment of murder®. 

PRACTICE. 

Evidence.—Prove (1) that the accused abetted the commission of a particular 
act. 

(2) That the act actually ajmmitted was done under the influence of such 
abetment. 

(3) That the act done was a probable consequence of Uie abetment. 

Procedure.—Same as that for the offence abetted*. 

112 . If the act for which the abettor is liable under the lasr 
Abettor ^hen preceding Section is committed in addition to the act 
live puflSiment abetted, and constitutes a distinct offenceS the abet- 
for act abetted and (or is liable to punishment for each of the offences, 
for act done 

ILLUSTRATION. 

A instigates B to resist by force a distress made by a public servant. B, m con¬ 
sequence, resists that distress. In offenng the resistance, B voluntarily causes grievous 
hurt to the officer executing the distress. As B has committed both the offence .of re¬ 
sisting the distress, and the offence of voluntanly causing grievous hurt, B is liable to 
punishment for both these offenres; and, if A knew that B was likely voluntarily to- 
causc grievous hurt m resisting the distress A will also be liable to punishment for each 
of the offences. 


COMMENT. 

This section is a further extension of the principle enunciated in the precedin?. 
section : it is much wider than the English law on the point Under it the abettor is- 
punished for the offence abetted as well as the offence committed. 

1 , ' Offence ’.—See s. 40, supra. 


» Stlkanta. (1912) 35 Mad. 247. 

2 Goluck Chuns. (1866) 5 W. R. (Cr.) 75. 
» Doojgtssur SitTmah,{lS67)7 W. R.(Cr.) 
61 197]. 


* Malhura Das. (1884 ) 6 All. 491- 

* Ciria Prasad. (1934) 57 All. 717. 

* See Harnam Stngh. (1919) P. R. No- 
of 1919, 20 Cr. L. J. 635. 
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113. When an act is abetted with the intention on the part of 


Liability of abet¬ 
tor for an effect 
caused by the act 
abetted different 
from that intended 
by the abettor. 


the abettor of causing a particular effect, and an act 
for which the abettor is liable in consequence of the 
abetment, causes a different effect from that intend¬ 
ed by the abettor, the abettor is liable for the effect 
caused, in the same manner and to the same extent 


as if he had abetted the act with the intention of causing that effect, 
provided he knew that the act abetted was likely to cause that effect 


ILLUSTRATION. 

A instigates B to cause gnevous hurt to Z B, in consequence of the instigation, 
causes grievous hurt to Z Z dies in consequence. Here, if A loiew that the grievous 
hurt abetted was likely to cause death, A is liable to be punished with the punishment 
provided for murder. 

COMMENT. 

This section should be read in conjunction with s. 111. Section 111 provides 
for the doing of an act different from the one abetted, whereas this section deals with 
the case t\here the act done is the same as the act abetted but its effect is different. 
To make the abettor liable it must be shown that he knew that the act abetted was likely 
to cause that effect. This can be done by showing that a reasonable man would draw 
an inference that a particular effect was likely to ensue from a particular act. 

Abetment of attempt to mutder.—It is somewhat difficult to conceive circum¬ 
stances which would constitute instigation to another to make merely an attempt to 
murder. Prfi/ia Faae any incitement to use violence to another would fall under one 
of the two categories, viz., to cause death, or to cause hurt, grievous or simple^ 


PRACTICE. 

Procedure.—Same as that for the offence abetted 

114. Whenever any person, who if absent would be liable to be 
‘ Abettor present punished as an abettor', is present when the act or 
when offence is offence for which he would be punishable in con- 
•committed. sequence of the abetment is committed*, he shall be 

deemed to have committed such act or offence*. 

COMMENT 

Principle.—TJie meaning of this stction is that if the nature of the act done 
constitutes abetment, then, if present, the abettor is to be deemed to have commuted the 
offence, though in point of fact another man actually committed it The section says 
that the person present is deemed to have committed the offence, not that he has com¬ 
mitted it. It simply provides for the punishment of what tJie English law calls ‘ prin¬ 
cipals in the second degree ’ A person present abetting an offence is to be deemed to 
have committed the offence though he docs not, in fact, do so any more Uian a 'prin¬ 
cipal in the second degree' does^ Where, for instance, a blow is struck by A, in the 
presence of and by the order of B, both are pnncipals in the transaction If two per¬ 
sons join in beating a man and he dies, it is not necessary to ascertain exactly what the 
effect of each blow was* If A instigates B to murder Z, he commits abkment: if 
absent, he is punishable as an abettor, and if the offence is committed, then under 
■s. 109: if present, he is by this section deemed to have committed the offaice and is 
punishable as a principal. 


‘ .Vga Po Kya (1903 ) 9 Burma L. R. 
190 

* (1869) 4 M H C Appx 37.1 WdriM ? 


Pt€T ^^ahotTtcd. (1872) 17 \V R. (Cr ) 52- 
Chima. (1871) 8 B IL C (Cr. C ) 164 
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LAW OF CRIJklES. 


ICHAP. V. 


A conviction under this section cannot stand where the abetment charged neces¬ 
sarily requires the presence of the abettor. To come within the section, the abetment 
must be complete apart from the presence of the abettor^. One R was charged with 
having committed the murder of one B by being present and abetting one M in striking 
and thereby killing him The allegation was that R gave orders to M to strike B who 
was thereupon hit on the head with a heavy stick. Two persons who were admittedly 
eye-witnesses to the occurrence were not called as witnesses by the prosecuticwi It 
was held that the conviction of R under s. 302 and this section could not stand as 
the only abetment charged necessanly required the presence of R, while to came within 
t his section the abetment must be complete apart from the presence of the abettor*. 

Gises.—^Where the accused came with a number of armed men and forcibly 
carried off a crop without the consent of the owner, it was held that even if they took 
no part in the actual carrymg off, they must be oinsidered as principals*. 

Where A urged B to attack C. B slabbed with a knife, but there was no proof 
that B had the knife m his hand at the time of A’s urgmg him on, or that A knew 
in any other way that B would be likely to use a kmfc. It was hdd that A could not 
be convicted of abetting an offence under s 326. but only of abetting an assault*. 

Persons who incite others to commit cnminal trespass under s. 447 and are 
present when that trespass is comrmtted. though they do not themselves commit it 
are guilty of criminal trespass m virtue of the prorisions of this section*. One S was 
charged with having abetted the murder of one M by being present and instigating 
the other accused in striking and tlierchy killing him It was held that the act of S 
amounted to an abetment of the offence of murder* 

Person watching outside a house while an offence is being commlned inside. 
—Where a person watched the door of a house while a murder was being committed 
inside, he was held guilty of murder A ctmspirator. who stood outside of a house, 
while his friends entered inside and looted it. and watched out in pursuance of the com* 
mon design, was held guilty under this section*. 

EftgUsk cases. —A person waiting outside of a house to receive goods which a 
confederate was stealing in the house was held to be the ■ principal ’ in the Uieft*. ^Vher^ 
seseral persons were acting together, some in the shop and some out, and the property 
was stolen by the hands of one of those who were m ilie shop, it was held that those 
who were outside were equally guilty as principals* J had employed M to load sacks 
of oats, the properry or J, from a vessel on to the trams of K. who was to carry’ them 
on the trams to the warehouse of T By previous concert between M and K oa« 
were taken by M from two of the sacks and put into a nose-bag in the absence of K. 
and hidden under a tram. K returned in a few minutes and took the nose-bag and f 
its contents from under the tram and took them away, M being Uien within three or 
four yards of him. It was held that as both had bcai present at some parts of the 
transaction, both could be convicted as ««»><•,r,-,u ,r> c n barman 

at a refreshment bar, and C went up to 
a florin. S served C. took up the florin, 
and gave C as his change 18s. Sd., whicl 1 
On leading the place he took some silver , ^ 

was arrested. On entering the bar signs of recognition took place betwe^ S and o- 
mid C was present when S took the money from Uie till It was held that C was liable 
as principal in the second degree**. 


i Rartt Jfanjan Roy, (191-t) 42 CaL 422; 
Amujti (192-1) 21 L. W. 19. ^ Cr. L. J. 
1254 : /oedt BAoigo .Va/ts (1926) 27 Cr. 
L. J 1198; Kruhnasami Xaidu, (1927) 51 
Mad. 263. 

* Ram Ra/t/an Ray. sup. 

» ihifr thunder Mundle, (1867) 8 W’. R. 

(1908) 4 L. B. R. 271. 8 Cr. 


' ffflotibala CoiIi,(1926)28 Boa- 

h. It 1029. 27 Ct. L. j. 1153. 

* (19261 8 L. L. J. 509. „ ^ 

* t\ha„dit rw/jHi, Salhc. (1899) 1 

U a 351. ^ 

* Oictn.(lSi25) I Atood Cr C 

* CAiiffs CoctJv.daiSlRuss. & 

.Mornri a:,J;v. (1847) 2 C & K- 379 
Co|£jnj. (1873) 12 Cox 517. 
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3. * He ?hall be deemed to ha\e committed such act or offence ’.—^These 
T^’ords are very important. Their effect is that the person present is to be treated in 
the same way as if he had committed the offence. This is not the same thing as say¬ 
ing ‘ he has committed the offence The person present is deemed to have committed 
the offence, not that he has committed it It is upon this ground that the previous con- 
\nction of an accused for an offence cannot be tal^ into consideration at a subsequent 
■conviction for abetment for the purpose of enhancing punishment under s. 75*. 

When one thing is not the same as anotlier thing, but tlie Legislature says that 
it “ shall be deemed to be ” the same thing, it creates a legal fiction, and in that case 
"The Court is entitled and bound to ascertain for what purposes and between what 
.persons the statutory fiction is to be resorted to And fictions created by law shall 
never be contradicted so as to defeat the ends for which they are invented, though for 
every other purpose they may be contradicted*. 

A Full Bench of the Rangoon High Court has dissented from tlie Bombay view 
in Kashia Antoo* and held that a person, who is punishable under a particular sec¬ 
tion of the Code read with s 114, is punishable not as an a^ttor but as 
a pnnapal and is guilty of the substantive offence and not merely of abetment of that 
offence. Hcald, J., said : “ I cannot read that section [s 114) otherwise than as mean- 
i.”g tliat such a person is more than an abettor and that he is rn fact what is called 
in English law a principal in the second degree 

PRACTICE 

Evidence.—Prove (1) the committing of the principal offence 

(2) That the accused was present whilst it was being committed 

(3) That the accused was an abcttoi of tlie offence (s 108). 

It IS necessary to pro\e acts which would constitute abetment if the accused 
■was absent and then to show that the accused was present 

Jks section is evidentiary and not punitive because it establishes a presumption 
■which Is irrebutable that actual presence plus prior abetment can mean nothing else but 
participation*. 

Procedure.—Same as that for the offence abetted 

115. Whoever abets the commission of an oftence' punishable 
Abetment of death or transportation for life, shall, if that 

punishable offence be not committed in conscquence of the abet- 
tr^sporuii^ for and no c.xpress provision* is made by this Code 

life— if offence not for thc punishment of such abetment, be punished 
commuted; with imprisonment of either description for a term 

which may extend to seven years, and shall also be liable to fine; 

and if any act for which the abettor is liable in consequence of 
if act causing abetment, and which causes hurt* to any person, 
harm be done in is done, the abettor shall be liable to imprisonment 
•consequence. qJ either description for a term which may extend 

to fourteen years, and shall also be liable to fine 


ILLUSTRATION 


A instigates B to murder Z Tlie offence is not committed If B had murdered 
2, he would have been subject to the punishment of death or transportation for life. 


* Kashta Anioo, (1900) 10 Bom L R. 26. 
7 Cr. L. J. 32. 

* n’allon: (1881) 17 Ch D 746. 756 

■.J. V. Fabrisas.(l774)l Co»p 161. 

177; Atmaram. (1907 ) 9 Bom L R bSl 31 
Bom. 4S0 

* (1907) 10 Bom L R 26. 7 Cr L J 32 


^ .\Iauni Pu Kat. (1929) 7 Ran. 329, 338, 

“ Baundta Kumat Ghos'n (1924) S'* I 
4a 53. 27 Bora. U R. 14a 159 . Muhammad 

c‘m7 ^ 
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LAW OF CRIMES. 


(CHAP V. 


A conviction under tHs section cannot stand where the abetm^t charged nei^ 
sarily rcqSX P^^ce of the abettor. To come within the s^ion. the 
nrast^ be complete apart from the presence of the abettort. One R was 
having committed the murder of one B by being prsent and getting one Mm stnj 
and thereby tallmg him The allegabott was that R gave orders to M ® T 

was thereupon hit on the head with a heavy stick, Tvyo persons who were 
eye-witnesses to the occurrence were not called as witnesses by the • 

was held that the conviction of R under s. 302 and this section could not stana 2 
the only abetment charged necessarily required the presence of R, while to come w 
this section the abetment must be complete apart from the presence of the abettor. 

Cases.—'Where the accused came with a number of armed men [ 

carried off a crop without the consent of the owner, it was held that even if they i 
no part in the actual carrying off. they must be considered as pnncipals®. . , 

Where A urged B to attack C. B slabbetl with a knife, but there was no 
that B had the knife in lus hand at the time of A's urging him on, or t^t A 
in any other way that B would be likely to use a kmfe. It was held that A com 
be convicted of abetting an offence under s 326. but only of abetting an as^ult. 

Persons who incite others to commit criminal trespass under s 447 an 
present when that trespass is committed, though they do not tbeinselves 
are guilty of criminal trespass m virtue of the provisions of this section*. 


charged with having abetted the murder of one M by being present and insbga 
the other accused in staking and thereby killing him It was held that the act 


amounted to an abetment of the olfence of murder*. . .. 

Person watching outside a house while an offence b being compiittsa in . 
—A'Vhere a person watched the door of a house while a murder was being 
inside, he was held guilty of murder A conspirator, who stood outside of a 
while his friends entered inside and looted it. and watched out m pursuance of ^ 


' mon design, was held guilty under this section*. . ^ 

£tjghsft cases—A person waiting outside of a house to receive 
confederate was stealing in the house was held to he the ‘ principal' in the theft *> 
several persons were acting together, some in the shop and some out, and 
was stolen by the hands of one of those who were in the shop, it was held that 
who were outside were equally guilty as ormcipals® J had employed M to load 
* of oats, the propeny of J. from a vessel on to the trams of K, who was to carry 
on the trams to the warehouse of T By previous concert between M and A 
were taken by M from two of the sacks and put into a nose-bag in the absent 0 ^^ ^ 

and hidden under a tram K returned m a few minutes and took the or 

its contents from under the tram and took them away, M being then within 
four yards of him It was held that as both had been present at some 
transaction, both could be convicted as princioals m the larceny". S was a 
at a refreshment bar. and C went up to the bar. called for refreshments and 
a florin. S served C, took up the florin, and took from liis employers’ till some 
and gave C as his change 18s 6d, which C put in his pocket and went away j,g 

On leaving the place he took some silver from his pocket and was counting Jt C- 
was aaested. On entering the bar signs of recognition took place between b an 
and C was present when S took the money from the till It was held that C was« 
as principal in the second degree** 


t Bam Ranjan Roy, (1914) 42 Cai 422 
Annan. tl92-l) 21 L W 19, 25 Cr L. J. 
1254; /oeali Bhatgo Naiks. (1926 ) 27 Cr. 
L.. J. 1198, Knsfmaiami Natdu, (19W) 51 
Mad. 263. , ^ 

t Ram Ranjan Roy, sup 
s SJiib Chundcr MundU, (1867) 8 W. R. 
(Cr.) 59. 

* Tha Mya. (1908) 4 L B R 271, 8 Cr 


* Patilbua Raojibdla Gavli,(1926)28 
L. R 1029. 27 Cr. L. J 11S3. 

« Dhani, (1926) 8 L. L. J ^ j 30^ 

* Kkandu Vishnu Salhe, (lo" 

U R 351. , A Cr ^ ^ 

‘ /oseph Owc«.(1825) 1 ^1°°% RV 

» CA-jr/fj Ct>«friy,{1818)Russ ^ •'jyj 
" Marlin Kelly. (1847) 2 Cl & 

** Coeeins flRTai 12 CoS 51'- 
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3. ' He §haU be deemed to have committed such act or offence —These 
-words are very important. Their effect is that the person present is to be treated in 
the same way as if he had committed the offence. This is not the same thing as say¬ 
ing ‘ he has committed the offence'. The person present is deemed to have committed 
the offence, not that he has committed it. It is upon this ground that the previous con- 
uction of an accused for an offence cannot be taken into consideration at a subsequent 
conviction for abetment for the purpose of enhanemg punishment under s. 75*. 

When one thing is not the same as another thing, but the Legislature says that 
it “shall be deemed to be" the same thing, it creates a legal fiction, and in that case 
“ The Court is entitled and bound to ascertam for what purposes and between what 
persons the statutory fiction is to be resorted to And fictions created by law shall 
never be contradicted so as to defeat the ends for which they are invented, though for 
every other purpose they may be contradicted*. 

A Full B^ch of the Rangoon High Court has dissented from the Bombay view 
in Kaskia Antoo* and held that a person, who is punishable under a particular sec¬ 
tion of the Code read with s 114, is punishable not as an a^ttor but as 
a principal and is guilty of the substantive offence and not merely of abetment of that 
offence. Heald, J., said : " I cannot read that section (s 114] othenvise than as mean- 
L"g that such a person is more than an abettor and that he is in fact what is called 
in English law a principal in the second degree ’* 

PRACTICE 


Evidence.~Prove (1) the committing of the principal offence. 

(2) That the accuse was present whilst it was being committed 

(3) That the accused was an abcttoi of the offence (s 108) 

It IS necessary to prove acts which would constitute abetment if the accused 

establishes a presumption 
______can mean nothing else but 

partidpation*. 

Procedure.—Same as that for the offence abetted 

115. Whoever abets the commission of an offence* punishable 
Abetinent of death OF transportation for life, shall, if that 

office punishable offence bc not Committed in consequence of the abet- 
tonsporSSi for and no e.xprcss provision* is made by this Code 

We—if offence not for thc punishment of such abetment, be punished 
committed; With imprisonment of either description for a term 

which may extend to seven years, and shall also be liable to fine; 
and if any act for which thc abettor is liable in consequence of 
if act causing abetment, and which causes hurt* to any person, 
harm be done in is done, the abettor shall bc liable to imprisonment 
•consequence. either description for a term which may e.\tend 

to fourteen years, and shall also bc liable to fine. 


IIXUSTRATION 


A instigates B to murder Z The offence is not committed If B had murdered 
Z, he would liave been subject to the punisliment of death or transportation for life. 


* Kaskia Anloo, (1900) 10 Born L R 26. 
7 Cr. L. J. 32 

* \yalton; (1881) 17 Ol D. 746, 756 

, Aiojljj, V. F«iin'gflS.(1774)I Cbwp 161, 
177: Atinaram. (1907 ) 9 Bom. L R 6S1. 31 
Bom. 480. 

« (1907) 10 Bom. L. R. 26. 7 Cr L. J 32 


• Maung Pu Kat, (1929) 7 Ran. 329 

F B ’ 

• Baieiulra Kumar Ghosh. (19241 T 
40. 53. 27 Bom. L R. 148. 159 MuU 

c'gST J I'SOll 
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Therefore A is liable to imprisonment for a tenn which may extend to seven years and. 
also to a fine ; and, if any hurt be done to 2 in csonsequence of the abetment, he wrU 
be Uabte to imprisonment for a term which may extend to fourteen years, and to fine. 

COMMENT. 

This section punishes the abetment of certain offences which are either not com¬ 
mitted at all, or not committed m consequence of abetment, or only in part committed. 

Abetment under this section need not necessarily be abetment of the commis¬ 
sion of an offence by a particular person against a particular person*. 

Offences pumshable with death only—see s. 

Offences punishable with death or transportation for life—see ss 121, l32, 194,. 
302, 303. 305. 307 and 396. 

Offences punishable with transportation for life—see ss. 121A, 122, 124A, 125,. 
128. 130. 131, 194, 222, 225, 226, 232, 233. 255, 304, 307. 311, 313, 314, 326, 329. 
304, 371, 376. 377. 388, 389, 394, 400, 409. 412. 413. 436. 438, 449, 459, 467, 472, 474 
and 477. 

Three different states of fact may arise after an abetment:— 

(U No offence may be committed, fn this case the offender is punishable 
under this section and s 116 for the mere attempt to commit a crime. 

(2) The very act at which the abetment aims may be committed, and will be 
pumshable under ss. 109 and UO 

(3) Some act different, bat naturally flowing from the act abetted, may be 
perpetrated, m which case the instigator will fall under the penalties of ss. Ill, 112 and 
213. 

1 . ' Offence ’.—This term here denotes a thing'punishable under the Code or 
any special or local law (s. 40 >. 

2. Express provision '.—This refers to sections in which specific cases of abet¬ 
ment of offences pumshable with death or transportation for life are dealt with®. 

3. ' Hurt '.—See s 319, wjro. 

PRACTICE 

Evidence.—Prove that the offence abetted, though not committed in consequence, 
is one pumshable with death, or transportation for life 

Procedure.—Not bailable ; and see the offence abetted. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows :— 

That you. on or about (he-day of—-> at—-. abetted the commis¬ 
sion by one XY of an offence of-punishable with death or transportation for 

which said offence was not committed m consequence of the abetment, and thereby 
committed an offence punishable under s. 115 of the Indian Penal Codft and within 
my cognizance (or the cognizance of the Coact of Session). 

And I hereby direct that you be tried (by the said Court (in cases hied by 
Magistrate omit these words) ] on the said charge. 

116. Whoever abets an offence* punishable with imprisonment 
Abetment o{ shall, if that offence be not committed in consequence 
offence punishable of thc abctmcnt, and iio c.vpress provision is made 
—if offence be not b>’ this Codc for the punishmcnt of such abetment, 
committed; be punished with imprisonntent of any description 

provided for that offence for a term which may c.vtend to onc-foorth 
part of the longest term provided for that offence or with such fine- 
as is prov’ided for that offence, or with both ; 

* hKarlartalh Cosuami,(1932)60 CaJ. 4Z7. > /but. 
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and if the abettor or the person abetted is a public servant*, 
if abettor or per- whose duty it is to prevent the commission of such 
the abettor shall be punished with imprison- 
whose duty it^i^ ment of any description provided for that offence, 
pre\ent offence. for a term which may extend to one-half of the 
longest term provided for that offence, or with such fine as is pro¬ 
vided for the offence, or with both. 

ILLUSTRATIONS 

(a) A offers a bnbe to B, a public servant, as a rewaid for showing A some 
favour in the exercise of B’s official functions. B refuses to accept the bribe. A is- 
punishable under this section. 

(b) A instigates B to give false evidence Here, if B does not give false evi¬ 

dence, A has nevertheless committed the offence defined in this section, and is punish¬ 
able accordingly. * 

(c) A, a police-officer, whose duty it is to prevent robbery, abets the com¬ 
mission of robbery Here, though the robbery be not committed, A is liable to one- 
half of the longest term of imprisonment provided for that offence, and also to fine. 

(d) B abets the commission of a robbery by A, a police-officer, whose duty 
it IS to prevent that offence. Here though the robbery be not committed, B is liable 
to one-half of the longest term of imprisonment provided for the offence of robbery,, 
and also to fine. 

COMMENT. 

This section provides for the abetment of an offence punishable with imprison¬ 
ment There is no corresponding provision in the Code for punishing abetment of ait 
offence punishable with fine only, eg., offend under ss. 137, 154, 156, 278, 283, 290 
and 294A (second para.). 

1. ’ Offence '.—This term here means a thing punishable under the Code or 
some local or speaal law (s. 40). 

2. ‘ Public servant ’.—See s. 21, supra. 

The enhanced punishment provided in the second clause of this section only 
applies to those public servants whose duty it is to prevent the commission of such of¬ 
fence. Public servants not falling in this category will be dealt with under the first clause. 
Where the accused was charged with having abetted the commission of an offence- 
punishable under s. 161 of the Penal Code, the person abetted having been a Civil 
Surgeon, it was held that the enhanced impnsonment presenbed by the latter part of 
this section could not be awarded, as the Civil Surgeon was not a public servant with¬ 
in the words of the section, ' whose duty it is to prevent the commission of such 
offence ’i. 

Illustration (a).—^This illustration is only an example of abetment of an 
offence under s, 161. It makes an abortive attempt at giving a bribe an offence from 
the point of view of the person who offers iL Th^ are many other ways of instigat¬ 
ing a public servant to commit an offence under s 161 besides by means of a direct 
offer of a bribe*. 

CASE. 

A Vakil of the High* Court signed and sent a letter to another Vakil of that 
Court, who practised in District Courts subordinate thereto. The purport of this 
letter, which was one of several printed forms prepared for circulation to Vakils prac- 


^ ' Ramnalk Suima Biswas, (1873) 21 W. Bom. L. R. 534. 23 Cr. L. J. 466: Vohu Ram- 
R (Cr.) 9 See Rameshwar Stngh, (1924) 3 cbaHdriaft, (19^) SI Mad. 86: Puran Sinek. 
Pat- 647., (1928) 29 Cr. L. J. 601; Chaube Dmkat Ria 

* Arntruddin Saicbhoy Tjobjee, (1922) 24 (1933) So AIL 654. 
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his presence, does not make the president liable for abetment, in the absence of evi¬ 
dence that he positively encouraged the singer or persuaded him to sing the particular 
■songs or was a party to an agreement for singing them or specifically accorded per¬ 
mission to the singer to sing them*. 


PRACTICE. 


Evidence.—Prove (1) abetment of the off«ice in question by the accused. 

(2) That such offence was to be committed by the public; or by more than 
ten persons. 

Procedure.—Same as that for the offerus abetted. An offence under this sec¬ 
tion read with s 17(1) of the Criminal Law Amendment Act can be tried as a sum¬ 
mons case, if the sentence imposed does not exceed imprisonment for six months*. 

Charge.—I (tiawe and office of Magistrate, etc,) hereby charge you {name of 
accused) as follows •— 

,That you* on or about the-day of -, at-, abetted the com¬ 
mission of an offence of——by-numbenng more than ten persons, by (state 

the act done by the accused in instigation), and theieby committed an offence punish¬ 
able under s 117 of the Indian Penal Code, and within my cognizance (or the cogni¬ 
zance of the Court of Session). 

And I hereby direct that you be tried (by the said Court (in cases tried by 
Magistrate omit these words)]' on the said charge. 


118- Whoever i/ifending’ to facilitate or knowing it to be 
^ Conceaiing^^e- Jikcly that hc will thereby facilitate the commis* 
ofSice purdsSbic sion of an ofiFence* punishable with death or trans- 
with dMth or portation for life, 

irjispo on or voluntarily* conceals®, by any act or illegal 
omissjon*, the existence of a design® to commit such offence or makes 
any representation which he knows to be false respecting such 
tlesign, 

shall, if that offence be committed, be punished with imprison- 
jf offence be meiit of Cither description for a term which may 
committed; extend to seven years, or, if the offence be not com¬ 


mitted, with imprisonment of either description for a term which 
if offence be not may extend to three years ; and in either case shall 
committed. ^Iso be liable to fine. 


lUOSIRATrON 

A, knowing that dacoity is about to be committed at B, falsely informs the 
Magistrate that a dacoity is about to be committed at C, a place in an opposite direc¬ 
tion, and thereby misleads the Magistrate with intent to facilitate the commission of 
the offence. The dacoity is committed at B in pursuance of the design A is punish¬ 
able under this section. 


COMMENT. 

Under s. 107 concealment of a design to commit an offimee constitutes an abet¬ 
ment. There must be an obligation on the person concealing the offence to disclose 
it. The concealment to be criminal must be intentional or at least with knowledge 
that it will facilitate the commission of an offence. 

This section and ss. 119 and 120, all contemplate the concealment of a design 

' Depin Dehati Ganguly. (1931) 36 C. \Y. * Pfaninka Chandut. (1931) 33 Bom. U 

-N. 191, 33 Cr. L. J. 699. R. 353 
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by persons other than the accused to CMnmit the offence charged*. These sections 
apply to the concealment of all offences except those which are merely punishable 
•with fine. They deal with concealment pnor to the commission of an offence. Sec¬ 
tions 202 and 203 deal with subsequent cwicealment 

1 . * Offence —See s 40, supra. 

2. ’Voluntarily’.—See s 39, supra 

3. 'Conceals'.—A. person cannot be punished if he is not legally bound to 
inform of the existence of a design and where he has not concealed the existence of 
the design by any overt act* By s 44 of the Criminal Procedure Code* every person, 
whether within or witliout the presidency-towns, aware of the commission of, or of the 
intention of any other person to commit any offence punishable under sections 121— 
126, 130, 143—145, 147, 148, 302—304, 382. 392—399, 402, 435, 436. 449, 450, 456— 
460 of the Indian Penal Code shall, in the absence of reasonable excuse, the burden 
of proving which shall lie upon the person so aware, forttiwith give information to the 
Jiearest Magistrate or police-officer of such commission or intention 

4. ' Illegal omission —See s 43, supra It must be shown that the omis¬ 
sion was likely to facilitate the commission of an offence*. Concealment by illegal 
omission can be an offence only when the omission is by some person bound by law 
to make report of offences 

5 . 'The existence of a design—^There must exist a design to commit at 
^me future time an offence of the kind described, and no conviction should take place 
until the Court has sufficient proof that such a design existed 

PRACTICE 

Evidence.—Prove (1) the existence of the design to commit an offence. 

(2) 'That such offence was' one punishable with death, or transportation for 

life. 

(3) That the accused concealed the existence of such design (a) by his act 
•or illegal omission; or (b) by his knowingly false representation. 

(4) That he did so voluntarily. 

(5) That he thereby intended to facilitate or knew that ho uould thereby 
facilitate, the commission of such offence. 

(6) That the offence concealed has been committed (if the case falls under 
the first clause). 

Procedure._Not bailable, if the concealment is of an offence punishable with 

death or transportation for life and the offence is committed Bailable, if the offence 
is not committed. 

Charge.—I {name and office of Magtslrale, elc.) hereby charge you {name of 
accused) as follows ;— 

-day of-, at——, with the intention of 

that you will thereby facilitate the commis:>ion of 

' ’ct) (or omit to do- specify the omission) to 

■< .. ..... .....j,.. to commit the said offence, and Uiercby committed 

JUi offence punishable under s. 118 of the Indian Penal Code, and within my cogni¬ 
zance {or the cognizance of the Court of Sesrion). 

And I hereby direct that you be tried [by the said Court (i« cases tried by 
Magtstrale omit these tcords) ] on the said chige. 


* ttaicoomar Danetiee, (1872) 1 Ind. Jur. 
(O. S.) ICS , Khaiidu Vuhnu Saihe, (1899) 1 
Bom. L. R. 351. 

» Bahadur. (18S2) P. R. No. 34 of 1SS2. 
See Jhuijoo. (1865 ) 4 W. R. (Cr.) 2. where 
»t IS held ihal the knowlcdcc of a design to 
<ommii dacoity, and \oluntary concealment 


of the existence of ihat de»jgn with ihe know¬ 
ledge that such ccaicealmoit would faoljtate 
the OKninlssuxi of dacoity do not amount to 
an abetment of dacoity. 

* Act V of 1893. 

* Kesrre, (1866) 1 Agra 37. 
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119 . Whoever, being a public servant' in- 
conceaiing tending to facilitate or knowing it to be likely that 

to commit oflfence he will thereby facilitate the commission of an 
pmvOTt—offence® which it is his duty as such public servant 
to prevent, 

voluntarily conceals, by any act or illegal omission, the exis¬ 
tence of a design to commit such offence, or makes any representa¬ 
tion which he knows to be false respecting such design, 

shall, if the offence be committed, be punished with imprison¬ 
ment of any description provided for the offence^ 
committST^ for a term which mav extend to one-half of the- 
longest term of such imprisonment, or with such 
fine as is provided Tor that offence, or with both; 

or, if the offence be punishable with death or 
tmishaWe"” widi transportation for life, with imprisonment of either 
death, etc, * description for a term which may extend to- 
ten years; 

or, if the offence be not committed, shall be punished with 
imprisonment of any description provided for the 
comnSttTd^ offencc for a term which may extend to one-fourth 

part of the longest term of such imprisonment or 
with such fine as is provided for the offence, or with both. ' 

ILLUSTRATION 

A, an officer of police, being legally bound to give information of all designs to 
commit robbery which may come to his knowledge, and knowing that B designs to 
commit robbery, omits to give such information, with intent to facilitate the com¬ 
mission of that offence. Here A has by an illegal omission concealed the existence of 
B’s design, and is liable to punishment according to the provision of this section. 

COMMENT 

Section 118 deals with persons who are not public servants In this section the- 
same principle is extended to public servants but with severer penalty. Every omis¬ 
sion on the part of a public servant to disclose a design to commit an offence which 
it IS his duty to prevent will be punishable under this section. 

1. ' Public servant — •See s 21, supra The section only applies to that class- 
of public servants whose duly it is to prevent such offence 

2 . * Offence —See s. 40, supra. 

PRACTICE 

E\'idence.—Prove (1) the existence of the design to commit an offence. 

(2) That the accused was a public servant 

(3) That it was the duty of the accused, as such public servant, to prevent 
Uie commission 0 / that offence. 

(4) That the accused coriccalcd the existence of such design (a) by his act 
or illegal omission ; or (b) by his knowingly false representation. 

(5) That Uie accused did so t’oluntanly. 

(6) That tile accused thereby intended to facilitate, or knew that he would 
thereby facilitate, the commission of such offence 

(7) That the offence concealed has ban committed (if the case falls under 
Uic first clause). 



SECS. 119-120.) 


OF ABETMENT. 


265 


Procedure.—Not bailable, if the concealmoit is of an offence punishable with 
death or transportation for life. Otherwise, the procedure is the same as that for the 
offence abetted. 

Charge.—I {name and office of Magistrate, etc,) hereby charge you {name 
■of accused) as follows •— 

That you, being a public servant, to wit—. whose duty it was to prevent the 
commission of the offence of-, with the intenhon of facilitating, or with the know¬ 
ledge that you will thereby facilitate, the commission of the offence of-did {specify 

the ccl) (or’omit to do-specify the omission) to conceal the existence of the design 

to commit the said offence, and thereby committed an offence punishable under s 119 
of the Indian Penal Code, and within my cognizance (or the cognizance of the Court 
of Session). 

And I hereby direct that you be tried |by the said Court (m cases tried by 
Magistrate omit these words)] on the said charge. 

Concealing de- 120. Whoever, intending to facilitate or 

to be likely that he will thereby faci- 
with *^imprison- Utate the Commission of an offence' punishable with 
imprisonment, 

voluntarily conceals, by any act or illegal omission, the exist¬ 
ence of a design to commit such offence, or makes any representa¬ 
tion which he knows to be false respecting such design, 

shall, if the offence be committed, be punished with imprison- 
if offence be mcnt of the description provided for the offence, 
committed; j-qj- ^ term which may extend to one-fourth, and, if 

the offence be not committed, to one-eighth, of the longest term of 
if offence be not such imprisonment, or with such fine as i^ provid- 
committed. for the offencc, or with both. 

COMMENT. 

Section 118 deals with offences punishable with death or transportation for life : 
this section deals with offences punishable with imprisonment. The basic principle in 
both the sections is one and the same. All offences except those punishable with fine 
are included in these two sections 

The illegal concealment by act or omission contemplated by Uns section has 
reference to the existence of a design on the part of third persons to commit an offence* 

1. 'Offence'.—See s. 40, supra. 

PRACTICE. 

Evidence.—Prove (1) the existence of the design to commit an offence, 

(2) That such offence was punishable with imprisonment. 

(3) That the accused concealed the existence of such design 
‘(a) by his act or illegal omisrion, or 

(6) by his knowingly false representation. 

(4) That he did so voluntanly. 

(5) That he thereby intended to facilitate, or knew that he would thereby 
facilitate, the commission of such offence. 

’ If the case falls under the first clause, prove 

(6) Tliat the offence concealed has been committed. 

Procedure.—Same as that for the offence abetted. 

Charge.—Sec s 118, supra 

> /?a|ceomar Banajee. (1662) I Ind. Jur. (OS) KS. 

• . ■ ■■ L. C. 9' 



CHAPTER VA. 

Criminal Conspiracv. 

Definition of cri- 120A. When two Of more persons ngree* to 

minaj conspiracy do, Of cause to bc done.— 

{/) an illegal act', or 

(2) an act which is not illegal b 3 ' illegal means®, such an 
agreement is designated a criminal conspiracy ; 

Provided that no agreement except an agreement to commit 
an offence shall amount to a criminal conspiracy unless some act 
besides the agreement is done by one or more parties to such agree¬ 
ment* in pursuance thereof. 

Explati/iiion.—\t is immaterial whether the illegal act is the 
ultimate object of such agreement, or is merely incidental to that 
object. 

COMMENT 

This Chapter has introduct.'d into the criminal law of India a new offence, 
namely, the offence of criminal conspiracy It was introduced by the Criminal Law 
Amendment Act^. Conspiracy is a substantive offence and has nothing to do with 
abetment This section provides an extended definition of criminal conspiracy cover¬ 
ing acts ^Yhlch do not amount to abetment by conspiracy within the meaning of s. 107*. 

Conspiracy differs from other offences m this respect, that in otlier offences the 
intention to do a cnminal act is not a crime of itself until something is done amounting 
to the doing or the attempting to do some act to carry out the intention : conspiracy, 
on the other hand, consists simply in the agreement or confederacy to do some act, no 
matter whether it is done or not* 

Object.—The Statement 0 / Objects and Reasons stated —The sections of 
the Indian Penal Code which deal directly with the subject of conspiracy are those 
contained in Chapter V and s 121A of that Code. Under the latter provision it is 
an offence to conspire to commit any of the offences punishable by s. 121 of the Indian 
Penal Code or to conspire to deprive the King 0 / the sovereignty of British India or 
of any part thereof, or to overawe, by means of criminal force or the show of criminal 

the Go\cmment of India or any Local Government, and to constitute a conspiracy 
under this section it is not necessary that any act or illegd omission should take place m 
pursuance thereof. Under s. 107 abetment includes the engaging with one or more person 
or persons in any conspiracy for the doing of a thing, if an act or illegal omission takes 
place in pursuance of that conspiracy, and in order to the doing of that thing. In other 
words, except in respect of the offences particularized m s 12IA, conspiracy per sc is 
not an offence under the Indian Penal Gxfe. 

“On the other hand, by the common Jaw of England if two or more persons 
agree together to do anything contrary to law, or to use unlawful means in the carrying 
out of an object not otherwise unlawful, the persons, who so agree, commif the offence 
of conspiracy. In other words, conspiracy in England may bc defined as an agreement 
of two or more persons to do an unlawful act or to do a lawful act by unlawful means, 
and the parties to sucli a conspiracy arc liable to mdictmcnt. 

" Experience lias shown that dangerous conspiracies are entered into in India 
which have for their obj’ect aims other than the commission of the offences spedfied in 
s. 121A of the Indian Penal Code, and tfial the existing law is inadequate to deal with 
modem conditions. The present Bill is designed to assimilate the provisions of the Indian 
Penal Code to those of the English law with the additional safeguard Uiat in the case 0 / 3 

• VIII of 1913. Culab Sinth, (1916) 14 A. I- J. 6fi8, 17 Cr. 

* Juifshuar Stnth. (1935) 15 Pal. 26. L. J. 431. 

I Amrila Lai liana. (J9U) 42 Cat 957: 
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CRIMINAL CONSPIRACY. 


conspiracy other than a conspiracy to commit an offence some overt act is necessary 
to bring the conspiracy within the purview of the criminal law. The Bill makes cri¬ 
minal conspiracy a substantive offence, and when such a conspiracy is to commit an 
offence punishable with death, transportation or rigorous imprisonment for a term of 
two years or upwards, and no express provision is made m the Code, provides a punish¬ 
ment of the same nature as that whiA might be awarded for the abetment of such an 
offence. In all other cases of criminal conspiracy the punishment contemplated is 
impnsonment of either description for a term not exceeding six months or with fine 
or with both 


Scope.—The section is not applicable to offences committed before it came in¬ 
to force- j 

Ingredients.—The ingredients of this offence are •— 

(1) That there should be an agreement bebveen tJie persons who are alleged 
to conspire; and 

(2) That the agreement should be— 

(i) for doing of an illegal act, or 

(«■) for doing by illegal means an act which may not itself be illegal- 

To constitute a criminal conspiracy there must be an agreement of two or more 
Dersons, to do an act which is illegal or which is to be done by illegal means. The 
object in view or the methods employed should be illegal, as defined m s 43, supra. 
A distinction is drawn between an agreement to commit an offence, and an agreement 
of which either the obj'ect or the methods employed are illegal but do not constitute an 
offence In the case of the former, the criminal conspiracy is completed by the act of 
agreement; in the case of the latter, there must be some act done by one or more of 
the parties to the agreement to effect the object thereof, that is, there must be an overt 
act. 

_ A mere agreement between two or more persons to do an illegal act or an act 
which is not illegal by illegal means is of itself a criminal conspiracy. It is one thing 
to say that a mere agreement constitutes a conspiracy in certain circumstances, but it 
is entirely another thing to say that an agreement having been made it is impossible 
that the conspiracy should exist beyond the actual time at which the agrcsmtsnt is 
bom It IS true that a mere agreement may bring the conspiracy into existence but 
nowhere it is said in the Code that after that the offence no longer exists. Criminal 
conspiracy may come into existence, and may persist and will persist so long as the 
persons constituting the consniracv remain*in agreement and so long as they are acting 
in accord, in furtherance of the objects for which they entered into the agreement*. 

1. 'Agree'.—The gist of the offence Of conspiracy is the bare engagement 
and association Co break (he law, whether any act be done in parsuanae thereof by the 
conspirators or not*. A person may be guilty of criminal conspiracy even though the 
illeg^ act, which he has agreed to do, has not been done, for ^e enme of conspiracy 
consists only in the agreement or confederacy to do an illegal act by legal means or a 
legal act by illegal means* When one of the two accused is acquitted of the charge 
under ss. 120B and 302, the other cannot be convicted of the charge^. Where the con¬ 
spiracy alleged in the charge is one in which only three persons are said to ha\e been 
partiapators and two of them are acquitted, the other is enhtled to an acquittal as a 
matter of course*. 


*2. 'Illegal act’.—The word ‘'ille^” is defined in s. 43. 

Where a person was aware of the fact that a large amount of j'e^vellery had been 
handed over by a lady to another person in order that he might deposit it for safe 
custody in a bank and of the fact that that person had pawned that jewellery and kept 


Cazctle of India, 1913, Part V, p, 44. 
Monmohan Koy, (1915) 20 C. W. N. 


'handiiam. (1925 ) 27 Cr. L. J. 28i 
hdut Rnhmnn (19351 62 C-t. T-"* 779 
*'ConntU. (1844) 11 CL & F. 233. 
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the proceeds, but not only did the person, who was aware, not inform the lady whose 
property had been misappropriated of the fact,'although he was marned to her grand¬ 
daughter but he told her ddiberate untruths upon the subject, it was held that both 
those men were engaged in a criminal ctoispiracy'. 

3. ' Illegal’ means '.—An agreement to effect something which in itself may 
be indifferent or even lawful by unlawful means amounts to conspiracy*. A woman, 
who believing herself to be with child, but not being with child, conspires with other per¬ 
sons to administer drugs to herself, or to use instruments on herself with intent to procure 
abortion, is liable to be convicted of conspiracy to procure abortion*. 

4. ' Unless some act besides the agreement is done by one or more parties 
to such agreement —When the agreement is not for commission of an offenc^ an overt 
act in pursuance of the conspiracy is necessary The law does not take notice of the 
intention or the state of mind of the offender and there must be some overt act to 
give expression to the intention The overt act in a case of conspiracy consists in the 
agreement of the parties to do an unlawful act or to do a lawful act by unlawful means*. 

120B. {1) Whoever is a party to a criminal conspiracy to 

PuRishraent of ‘^onimit an offence punishable with death, transpor- 

enmmat conspi- tation OT rigorous imprisonment for a term of two 

years or upwards, shall, where no express provision 
is made in this Code for the punishment of such a conspiracyS be 
punished in the same manner as if be had abetted such offence. 

(2) Whoever is a party to a criminal conspiracy other than a 
criminal conspiracy to commit an offence punishable as aforesaid’ 
shall be punished with imprisonment of either description for a 
term not e.xceeding six months, or with fine or with both. 

COhfMENT 

An offence under this section consists in the conspiracy without any reference to 
the subject-matter of the conspiracy and it is not necessary to establish the offence that 
there must have been definite property about which the parties are negotiating or 
which they have conspired to possess*. 

The punishment for a criminal conspiracy is more severe if the agreement is 
one to commit a serious offence ; it is less severe if the agreement is to commit an act 
which, although illegal, is not an offence punishable with death, transportation, or rigo¬ 
rous imprisonment for more than two years 

Sub-section (2) docs not apply to Trade Unions {vide s 17 of the Indian Trade 
Unions Act. XVI of 1926). 

1. * Where no express provision is made in this Code for the punishment 

of such a conspiracy.—-This section provides a punishment for criminal conspi¬ 
racy where no express provision is made in the Code for the punishment of such a 
conspiracy. Where, therefore, a criminal conspiracy amounts to an abetment under 
s. 107, it is unnecessary to invoke the provisions of ss I20A and 120B. because the 
Code has made specific provision for the punishment of such a conspiracy*. 

• PRACTICE. 

Evidence.—ProN’c (1) that the accused agreed to do or caused to be done an act. 

(2) That sucli act was ilfegal or was done by illegal means. 

Whore the act itself is not tiicgal prove further 

> Muhammad Uadi JJusain Mhza, (1928) 2^, 28 Cr. L. J. 241. ^ 

3 Luck 494. * Ibid. 

» O'ConncU. (1840 11 CL & F. 155. 233. « /useshwer Sinsh, (1935) 15 Pal. 26 See 

* M'hilchuteh. (1890) 24 0 B D. 42a Kakanehani. (1925 ) 27 Cr. L. J. 243. 

« Shmal Chandra Dt. (1925) 31 CWJf. 
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(3) That some overt act was done by one of the accused in pursuance of the 
agreement 

The gist of the offence js the agreement itself, and where the object of the agree¬ 
ment is to do an unlawful act, and not to do a lawful act by unlawful means, it 
is sufficient to specify the unlawful object without specifying the means -adopted by 
all or any of the conspirators to gam that object* Mere evidence of association is not 
sufficient to lead to an mference of conspiracy*. 

To establish a charge of criming conspiracy, the prosecution must prove an 
agre^ent between two or more persons to do or cause to be done some illegal act oi 
some act which is not illegal by iJJega} means, provided that where the agreement is other 
than one to commit an offence, the prosecution must go further and prove that some 
act besides the agreement was done by one or more of the parties in pursuance of it. 
But where the agreement is one to do or cause to be done an act which is itself an of¬ 
fence, no overt act, i a, any act done by one of the parties to the agreement m pursuance 
of it, need be proved ; the crime of cnminal conspiracy is established once such an agree¬ 
ment is proved. Hence where the conspiracy alleged is one to commit a series of 
serious crimes mere proof of such an agreanent between the accused is sufficient to 
sustain a conviction. Proof of overt acts committed by any one of them is not strictly 
necessary oti this charge, but needless to say. proof that they or some of them were 
concerned in the overt acts alleged would go far to establish that the agreement alleged 
was in fact made between them Though proof of overt acts is not necessary in a 
case, yet it may well be that if such acts are proved, the Court will be bound to infer 
that they are not unconnected and isolated acts, but acts which must have been commit¬ 
ted in pursuance of an agreement made between the accused*. 

^ On a charge of conspiracy general evidence of the existence of the conspiracy may 
first be given, before particular facts are proved to show that one or more of the accused 
took part in it. Before evidence is let in under s 10 of the Evidence Act, the defence 
18 entitled to insist upon proof of reasonable ground for belief that the persons named 
in the charge have conspired together^ Though general evidence of Uie existence of 
the conspiracy may first be pven before particular facts are proved to show that one 
or more of the accused took part In it, it docs not mean that conspiracy cannot be 
pren-ed by circumstantial evidence onlv and that general evidence must be given-. In 
cases of conspiracy direct evidence will be seldom forthcoming and it is necessary to 
look at the circumstances to see whether the conspiracy actually existed*. A cipher 
code of revolutiona^ sigmficance is good evidence that the persons named therein have 
conspired to commit an offence. Such a cipher code is substantive evidence of con¬ 
spiracy’ 

It is not sufficient, in order to convict a person under this section, to merely 


that he was a person who concerted with others by proving that he was friendly with 
the other accused and was anxious to escape observation or even was doing his best 
to conceal his whereabouts*. 

In cases of conspiracy the agreement' between the conspirators cannot generally 
be directly proved, but only inferred from other facts proved in the case*. A conspiracy 
need not be established by evidence of an actual agreement between the conspirators 
and overt acts raise a presumption of an agreement and knowledge of the pu^iose of 
the conspiracy. The connection has to be established with the conspiracy and not with 


^ Haji Samo. (1926) 22 S. L. R. 91, 28 Cr. 
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the separate acts of different conspirators which are the overt acts of the different in¬ 
dividuals in proof of the conspiracy*. Overt acts may properly be looked at as evidence 
of the existence of a concerted intention and in many cases it is only by means of overt 
acts that the existence of the conspiracy can be made out. But the criminality of the 
conspiracy Is independent of the aiminality of the overt act*. To prove conspiracy 
it IS not necessary that there should be direct communication between each conspirer 
and every other, but the criminal design alleged must be common to all*. 

Where two persons took a house in which a considerable number of pieces of 
fire-arms was found with tools and implements, and work had been actually done to 
some of the parts of fire-arms, it was held that the Court ought to infer a conspiracy to 
manufacture arms*. 

Where the proof of a conspiracy depends upon proof of the participation of the 
accused in an overt act which itself amounts to an offence, the proper course is to put 
the accused on their trial for tliat offence* Mere participation-in one dacoity is not 
sufficient to prove tlie charge of conspiracy under this section, and therefore proof of 
one ohence ot dacoity or robbery is not sufficient to support a charge of conspinng to 
commit robberies and dacoities® 

The testimony of persons who have been members of a criminal conspiracy or 
else have joined it for the puipose of betraying us secrets must be very carefully 
scrutinised and much weight cannot be attached to it unless it is corroborated by other 
circumstances' 

The words and acts of any member of the ojnspiracy in reference to the com¬ 
mon intention are relevant to determine the exact scope and details of the intention of 
any member or of all members of the ainspiracy. Corroboration of the nature of the 
programme which was agreed upon by the strike committee can be obtained from the 
speeches and acts of any person present at the meetings of the committee and of the 
strikers* 

Procedure.—If the offence falls under clause (1)—Cognizable, if the offence 
which is the object of the conspiracy is cognizable, but not otherwise—Warrant or Sum¬ 
mons, as the offence for which conspiracy is entered into—Bailable, if the offence which 
Is the object of the conspiracy is bailable, otherwise not—Not compoundable-^urt of 
Session, if the offence which is the object of the conspiracy is triable exclusively by 
such Court, m the case of all offences. Court of Session, Presidency Afagistrate or 
Magistrate of the first class 

If the offence falls under clause (2)—Warrant—Summons-Bailable—Not coni- 
poundable—Presidency Magistrate or Magistrate of the first class. 

In cases of indictment for conspiracy, when two persons are indicted and are 
tried together either both must be convicted or both must be acquitted. Where, there¬ 
fore, three persons were charged with having entered into a conspiracy, and two of them 
were acquitted, the third person could not be convicted of conspiracy, whether the 
conviction be upon the verdict of a jury or upon his own confession’'. 

Once a ^arge of conspiracy is framed, a ' . ' ' ' ■ , 

spiracy can be tried at the trial for conspiracy . . »• 

exercise of discretion in putting in the form of . . ^ 

as against each individual accused to show that they joined in the conspiracy Where 
the accused is charged with an offence of conspiracy and acts of cheating in pursuance 
of conspiracy, tlic charge is not bad and it is open to the proaccution to prove sudi 

1 BishainbhoT Nath. (1925) 2 O. W. N. Jagan, (1934) 11 O. W. N. 208, 35 Cr. 

760. 26 Cr L. J. 1602 ; Khhanchand. (1925) U J. 795. 

27Cr L J 243.//fl;«Sflwo.(1926)22S.L.R » Putin Bthaii Das. (1911) 16 C W N- 

91. 23 Cf. L J 426. 1103. 15 C L. J. 517, 13 Cr. L J. o09 

* Putin Bthari Das, (1911) IG C \V. N. • Mukundlat Shkar, 119301 .\f tV. X* 

1105, 15 C. L. J 517, 13 Cr. L. J. 609 1264. 

* Kale Etilyit .S/eyrtek. (1929) 21 Cr. • Culab Singh, (1916) 11 A. L. J- 680, 

App. R. 94. 17 Cr. L. J. 431 Baimokand. (1915) P. R- 

* Haisha \alh CAfl//i7;Vf. {J914) 42 Cal. Na 17 of 1915, 16 Cr. L. J. 354 : Osman Sai- 
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acts m order that from them the existence of the conspiracy may be proved*. 

Jurisdiction—It is not the act done in pursuant of the conspiracy but the place 
-where the conspiracy was formed or made which determines the jurisdiction of the 
Court*. Hence, where the conspiracy was hatched in Bombay, where the accused lived, 
they were not held tnable at Polla^i in Madras on a charge of criminal conspiracy 
for cheating the public at large* 

Sanction.—Sanction of the Local Government is necessary before instituting 
proceedings under this section*, but no sanction is needed where the object of the 
conspiracy was to commit cognizable offences punishable with rigorous imprisonment 
for more than two years*. 

Charge.—I {name and ofjice of Magtslrate, etc,) hereby charge you {name 
of accused) as follows — 

That you, on or about the-day of-, at——, agreed to do (or caused to be 

done) [an illegal act, to wit-] (an act. viz..-by illegal means, to wit-and 

that same act, viz,-, was done m pursuance of the agreement] and thereby com¬ 

mitted an offence punishable under s. 120B of the Indian Penal Code and witJun my 
cognizance [ot the cognizance of the Court of Session (or High Court)]. 

And I hereby direct that you be tried [by the said Court (i« cases tried by 
Alagisirate omit these words) ] on the said charge. 

The charge of conspiracy must not be indefinite. The counts must state the 
illegal purpose and design of the agreement entered into bettveen the accused with sucli 
proper and sufficient certainty as to lead to the necessary conclusion that it was an 
agreement to do an act m violation of the law* 

When two or more persons have conspired together for committing some offence, 
and one or more of them have committed that offence m pursuance of the conspiracy 
but others have not, it is permissible to charge and try them together for the conspiracy 
as also for the substantive offence’ 

A charge is not bad because it states no definite date on which the accused agreed, 
or the names of persons m respect of whom the conspirators agreed to commit an 
offence*. 

A charge of being a party to criminal conspiracy to commit theft-can be jointly 
tried with a charge under s. 413 of being a habitual receiver of property stolen in pur¬ 
suance of that conspiracy but cannot be jc»ntly tried with a charge of being a habitual 
dealer in property which is not stolen in pursuance of ^ch conspiracy*. The joinder of 
charges for specific acts of cheating and forgery with the charge of conspiracy, at one 
tnal, IS not illegal especially in a case where the specific counts of cheating as well as 
forgery are so close'y connected that they really form part of one and the same trans¬ 
action*®. 

Punishment.—The punisliment vanes according as the offence has or has not 
been committed in consequence of the conspiracy. If an offence has been committed, 
the punislunent is that provided by s. 109 of the Code, though, strictly speaking, there 
should not be a conviction in such cases of conspiracy but of abetment. If it has not 
been committed, the punishment is governed by s 116 of the Code”. Where, for 
instance, there is only a conspiracy to mMufacture arms, without an actual manufac¬ 
ture, the sentence should be imposed under this section read with s. 19 (a) of the 
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Arms Act (XI of 1878) and s. 116 of the Code, and the maximum term of imprison¬ 
ment awardable under these sections is nine months’’rigorous imprisonments 

The offence of conspiracy is a separate offence from the offence of participation 
in a particular dacoity or the dishonest reception of property stolen in a dacoity know¬ 
ing it to be stolen. Separate sentences can be awarded to run consecutively for parti¬ 
cipation in separate dacoitics and to these can also be added a consecutive sentence of 
participation in conspiracy* 

Where the objects of a conspiracy are adoally and in fact carried out within a 
very short time, separate sentences under this section are not called for*. 

* Haisha Nath Chatteriee, (1914) 42 Cal * Hazaii Berta, (1928) 5 O. W. N. 985, 
1153; Khagcndra Nath Chaudhutt, (1914) 987, 30 Cr, L. J. 473. 

19 C. W N 706 , Da\mokand, (1915) PR. * Punjab Singh. (1933) 15 Lah. 84 
Xo 17 of 1915. 16 Cr L J 354 



CHAPTER VI. 

Of Offences against the State. 

Waging or at- 121. WhoeveP wages war* against the Queen®, 
tempting to wage or attempts to Wage such war, or abets the waging 
waging of war of such war, shall be punished with death, or trans- 
agamst the Queen portation for life, and shall also be liable to fine. 


ILLUSTRATIONS 

(a) A joins an insurrecUon against the Queen A has committed the offence 
defined in this section. 

{b) A in India abets an insurrection against the Queen’s Government of Cey¬ 
lon by sending arms to the insurgents A is guilty of abetting the waging of war against 
the Queen. 

COMMENT 

Principle.—Tlie section embraces every description of war, whether by insur¬ 
rection or invasion, or war beyond our territories, and complicity in an abetment of 
msurrection, invasion, or foreign war ; and further a British subject residing in British 
territory, who abets the waging of war against the British Government outside British 
territory, is guilty, no matter whether the Bnush Government takes the initiative and 
invades the hostile temtoo' or awaits the attack of the enemy, or whether the persons 
waging war are foreigners or persorw owing allegiance to the Queens 

To constitute this offence no speafi^ number of persons is necessary*. There 
IS a difference, says Foster*, “ between those insurrations which have carried the ap¬ 
pearance of an army formed under leaders, and provided with military weapons, and 
with dhuns, colours &c, and those other disorderly tumultuous assemblies w’hich have 
been drawn together and conducted to purposes manifestly unlawful, but without any 
of the ordinary shew and apparatus of war before mentioned. I do not think any great 
stress can be laid on that distinction. It is true, that in case of levying war the indict¬ 
ments generally charge, that the defendants were arroed*and arrayed m a warlike, man¬ 
ner ; and, where the case would admit of it; the other arcumstances of swords, guns, 
drums, roloure &c. have been added. But I think the merits of the case have never 
turned singly on any of these circumstance. In the cases of Damaiee and Purchase 
. .there was nothing givm in evidence of the usual pageantry of war, no military wea¬ 
pons, no banners or drums, nor any regular consultaticxi previous to the rising; and yet 
the want of these circumstances weighed nothing with the court, though the prisoners’ 
insisted much on ChaC matter. The number of the insurgents supplied the want 
of military weapons , and they were provided with axes, crows, and other tools of the 
like nature, proper for the mischief they intended to effect... • 

“ The true criterion therefore in all these cases is, Quo anivio did the parties 
assemble ? For if the assembly be upon account of some private quarrel, or to take 
revenge on particular persons, the statute of treasons hath already determined that 
point in favour of the subject.. .Upon the same principle and within the reason and 
equity of the statute, risings to maintain a private claim of right, or to destroy parti¬ 
cular inclosurcs, or to remove nuisance, which affected or were thought to affect in 
point of interest the parties assembled for these purposes, or to break prisons in order to 
release particular persons without any other circumstance of aggravation, ha\e not been 
holden to amount to levying war within the statute ” 

The offence of engaging in a conspiracy to wage war, and that of abetting tiie 
waging of war against the I^mg, under this section, are offences against the Penal Code 
wily, and are not treason or misprison of treason*. Compare Act XI of 1857, s 1 


* MakonuJ Shujjec, AIL Unrep. 
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1. ‘ Whoever —T]ie Law Commissiwiers say :—“ The laws of a particular 
nation or countiy cannot be applied to any persons but such as owe allegiance to the 
Government of the country, whrch allegiance is either perpetual, as in the case oi a 
subject by birth or naturalization, &c., or temporary as in the case of a foreigner re- 
i-iding in the country. They are applicable of course to all such as thus owe allegiance 
to tne Government, wliether as subjects or foreigners, excepting as excepted by reser¬ 
vations or limitations which are parts of the laws m question 

2. * Wages war—These words “ seem naturally to import a levying of war 
by one who throwing ofif the duty of allegiance arrays himself in open defiance of this 
Sovereign m like manner and by the like means as a forei^ enemy would do, having 
gamed footing within the realm ”* There must be an insurrection, there must be 
force accompanying thaf insurrection, and it must be for an object of a general 
nature’ 

The word "wages” has the same meaning as “levying” used in the English 
statute In Gordon's case* Lord Mansfield said “ There are two kinds of levying 
war :—one against the person of the king , to imprison, to dethrone, or to kill him ; or 
to make him change measures, or remove counsellors —the other, which is said to be 
levied against the majesty of the king, or. in other words, against him in his regal capa¬ 
city : as when a multitude rise and assemble to attain by force and violence any object 
of a general public nature , that is levying war against the majesty of the king ; and 
most reasonably so held, because it tends to dissolve all the bonds of society, to destroy 
property, and to overturn government, md by force of arms, to restrain the king from 
reigning according to law"*. 

" Every insurrection which in judgment of law is intended against the person 
of tlie King, be it to dethrone or impnson him, or to oblige him to alter ins measures 
of government, or to remove evil counsellors from about him,—these nsings all amount 
to levying war within the statute, whether attended with tlie pomp and circum^stances 
of open war or not . and every conspiracy to levy war for these purposes, though not 
treason within the clause of levying war, is yet an overt act within the other clause of 
compassing the King’s death. 

" Insurrections in order to throw down oil inclosures. to alter the established law 
or change religion, to inhance (he price of oil labour or to open all prisons.—all rising 
m order to clTcct these innovations of a public and general concern by an armed force 
arc. in construction of Jaw', high treason, within the clause of levying war ; for Ihougli 
tlicy are not levelled at the person of the King, they are against his Royal Majesty: and 
besides, they liavc a direct tendency to dissolve all the bonds of society, and to destroy 
all property and government too, by numbers and an armed force. Insurrections like¬ 
wise for redressing national grievances, or for the expulsion of foreigners in general, 
or indeed of any single nation living here under tJie protection of the King, or for the 
reformation of real yr Imaginary evils of a public nature and in icfiick the insurgents 
have no special nsings to effect these ends by force and numbers arc, by 

construction of law. within the clause of levying war • for they arc levelled at the King's 
Crown and Royal Dignity”’. 

.■\n assembly armed and arrayed in a warlike manner for any treasonable pur¬ 
pose IS bdlum levatuin, though not belluin percussutn. Lifting and marching are sufii- 
cicnt o\crt acts wiUiout coming to a battle or action* 

No amount of violence, however great, and with whatever circumstances of a 
warlike kind it may be attended, will make an attack of one subject on another lugh 
treason. On the other hand, any amount of vicJcnce, however insignificant, directed 
against the King will be high treason, and as soon as violence has any political object, 
it is impossible to say that it is not directed against the King, in the sense of being 

* 2nd Itip, -i. 13 ’ Ko'tcr on Crown pp- 310. 211; 

* ibtJ. 8. la GorJoit Trials. (1784) 21 St. Tr. 48d. 490; 
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armed opposition to the lawful exercise of his pow'er^. Where the object of a mob is 
not mere resistance to a District Magistrate but the total subversion of 
the Bntish power and the establishment of the Khilafat Government, a person 
forming part- of it and taking part in its actions is guilty ot waging war* When a 
multitude rises and assembles to attain by force and violence any object of a general 
public nature, it amounts to levying war against the King It is not the number of 
the force, but the purpose and intention, that constitute the offence and distinguish it 
from riot or any oUier rising for a pnvate purpose. The law knows no distinction 
between principal and accessary, and all who take part m the treasonable act incur the 
same guilt. In rebellion cases it frequently happens that few are let into the real 
design, but jet all tliat join m it are guilty of the rebellion. A deliberate and an 
organized attack upon the Crown forces would amount to a waging of war if the object 
of the insurgents was by armed force and violence to overcome the servants of the 
Crown and thereby to prevent the general collection of the capitation-tax’. 

" There is a diversity between levying of war and committing of a great riot, a 
rout, or an unlawful assembly For example, as if three, or four, or more, do rise to 
bum, or put dowTi an inclosuro in Dale, ivhidi the lord of the manor in Dale hath made 
there in that particular place , this or the like is a riot, a rout, or an unlawful assembly, 
and no treason But if they^had risen of purpose to alter religion established within 
the realm, or laws, or to go from town to town generally, and to cast down inclosures, 
this IS a levying of war, (though there be no great number of the conspirators) within 
the purview of this statute, because the pretence is/ public and general and not private 
in particular"* 

The Calcutta High Court has held that the expression ‘ wages war' must be 
construed in its ordinary sense, and a conspiracy to wage war, or the collection of men, 
ssrms and ammunition for that purpose Is not waging ivar’. 

. 3. 'Against the Queen'.—The word ‘-Queen’ denotes the sovereign foi the 
time being of the United Kingdom of Great Britain and Ireland (s. 13). 

4. ‘Abets the waging of such wac’.—It is not essential that as a result of 
the abetment the wai should be waged m fact. But the mam purpose of the instiga¬ 
tion should be the waging of the war. U should not be merely a remote and incidental 
purpose, but the thing pnncipally aimed at by the instigator. Tire mere fact that a 
person may try to do it m an indirect and disguised manner would not be suflicient to 
save him from the operation ot the section: but the Court ought to be satisfied that he 
has instigated the waging of war. i e. the use of violence for the purpose of effecting 
innovations of a general and public nature*. 

Tne authors of the Code say: "We ha\e.. made the abetting of hostilities 
-against the Government, in certain cases, a separate offence, instead of leaving it to the 
ojieration of the general law laid down in the chapter on abetment. We have done 
so for two reasons. In the first place war may be waged against the Government by 
persons in \\hom it is no offence to wage such war, by foreign princes and tiieir subjects 
Our general rules on the subject of abetment would apply to the case ot a person re¬ 
siding in the British tcrritorfes who should abet a subject of the British Government in 
waging war against that Government; but they would not reach the case of a person 
who, while residing in the British territories, should abet the waging of war by any 
foreign prince against the Bntish Government. In the second place, \\c agree with the 
■ • has been a 

■ • ■ ) be punish- 

' —.. — a- - . ' -to this rule 

must be made with respect to high offences against the state; for state-crimes, and 
especially the most heinous and formidable state-enmes, ha\e this peculiarity, that if 


• Stephen's History ol Criminal Law of 
England. Vol U. p. 269: Foster, 20S, 211. 

* A'unfti Kadit. (1921) 30 M. L. T. 125. 
15 L. W. 311. 

’ -limg Hla. (1931) 9 Ran. -KM 


* 3 Coke's Inst. Ch. I, 9. 
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1. ' Whoever —The Law Commissioners say :—“ The laws of a particular 
nation or countrj’ cannot be applied to any persons but such as o\se allegiance to the 
Government of the country, which allegiance is either perpetual, as m the case of a 
subject by birth or naturalization. &c., or temporary as in the case of a foreigner re¬ 
siding in the country. They are applicable of oiurse to all such as thus owe allegiance 
to tne Government, whether as subjects or foreigners, excepting as excepted by reser¬ 
vations or limitations which are parts of the laws in question 

2. 'Wages war’.—These words “seem naturally to import a levying of war 
by one who throwing off the duty of allegiance arrays himself in open defiance of tWs 
Sovereign in like manner and by the like means as a foreign enemy would do, having 
gained footing withm tiie realm”*. There must be an insurrection, there must be 
force accompanying thar insurrection, and it must be for an object of a general 
nature* 

Tile word ” wages ” has the same meaning as “ levying ” used m the EngUsii 
statute. In Cordo/j's case* Lord Mansfield said ” There are two kinds of levying 
war —one against the person of the king , to imprison, to dethrone, or to kill him ; or 
to make him change measuies, or lemove counsellors —the other, which is said to be 
levied against the majesty of the king, or. in other words, against him in his regal capa¬ 
city ; as when a multitude rise and asaemble to attain by force and vnolence any object 
of a general public nature , that is levying war against the majesty of the king: and 
most reasonably so held, because it tends to dissolve all the bonds of society, to destroy 
property, and to overturn government. ind by force of arms, to restrain the king from 
reigning according to law ”* 

“ Every insurrection which m judgment of law js intended against the person 
of the King, be it to dethrone or imprison him, or to oblige him to alter his measures 
of government, or to remove evil counsellors from about him,—these nsings all amount 
to levying war within the statute, whether attended with the pomp and circum^stance? 
of open wai or not and every conspiracy to levy war for these purposes, though not 
treason within the clause of levying war, is yet an oven act within the other clause of 
compassing the King’s death 

“ Insurrections m order to throw down all inclosures. to alter the established law 
or change religion, to inhance the price of all labour or to open all prisons.—all rising 
in order to effect these innovations of a public and geneial concern by an armed force 
are. in construction of law, high treason, within the clause of levying war : for thougJi 
they are not levelled at the person of the King, they arc against fiis Royal Majesty; and 
besides, they have a direct tendency to dissolve all the bonds of society, and to destroy 
all property and government too, by numbers and an armed force. Insurrections like¬ 
wise for redressing national grievances, or for the expulsion of foreigners in general, 
or indeed of any single nation living here under the protection of the King, or for the 
reformation of real gr imaginary evils of a public nature and in ichich the insurgents 
hate no special tnleresl, —nsings to effect these ends by force and numbers are, by 
construction of law', within the clause of Ic\-ying war for they are Icv’cIIcd at the King's 
CrowTi and Royal Dignity 

An assembly anned and arrayed in a warlike manner for any treasonable pur- 
ix>sf IS belluiii levalum, though not bellurn percussion. Lifting and marching are sufii- 
cicnt o\crt acts wiUiout coming to a battle or action* 

No amount of violence, however great, and with whatever circumstances ol a 
warlike kind it may be attended, will make an attack of one subject on another high 
treason On the other hand, any amount of violent, however insignificant, directed 
against the King will be high treason, and as soon as violence has any political object, 
it IS inuxissiblc to say that it is not directed against the King, in the sense of bling 

‘ 2nd Kip. 13 

» IbiJ. s. 10 
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armed opposition to the lawful exercise of his power'. Where the object of a mob is 
not mere resistance to a District ^bglst^ate but the total subversion of 
the Bntish power and the estabh^ment of the Khilafat Government, a person 
forming part- of it and taking part in its actions is guilty ot waging war^. When a 
multitude rises and assembles to attain by force and violence any object of a general 
public nature, it amounts to levying war against the King It is not the number of 
the force, but tlie purpose and intention, that constitiU^ the offence and distinguish it 
from riot or any other rising for a pnvale purpose. The law knows no distinction 
between principal and accessary, and dl who take part in the treasonable act incur the 
^ame guilt. In rebellion cases it frequently happens that few are let into the real 
design, but yet all that join m it are guilty of the rebellion A deliberate and an 
orgaruzed attack upon the Crown forces would amount to a wagmg of war if the obj'ect 
of the insurgents was by armed force and violeni^ to overcome the servants of the 
Crown and thereby to prc\ent the general collection of the capitation-tax^. 

" There is a diversity between levying of war and committing of a great not. a 
rout, or an unlawful assembly For example, as if three, or four, or more, do rise to 
bum, or put down an mclosure m Dale, which the lord of the manor m Dale hath made 
there in that particular place , this or the like is a not, a rout, or an unlawful assembly, 
and no treason. But if they,had risen of purpose to alter religion established within 
the realm, or laws, or to go from town to town generally, and to cast down ineJosures. 
this IS a levying of war. (though there be no gieat number of the conspirators) within 
the purview of this statute, because the pretence iS public and general and not private 
in particular 

The Calcutta High Court has held that the expression 'wages war’ must be 
con2>trued in its ordinary sense, and a conspiracy to wage war. or {he collection of men, 
arms and ammunition for that purpose Is not waging war’. 

3. ' Against the Queen’.—The word ‘-Queen’ denotes the sovereign foi the 
time Ijeing of the United Kingdom of Great Bntam and Ireland (s. 13). 

4. ‘ Abets the waging of such war * —It is not essential that as a result of 
ihe abetment the wai should be waged in fact. But the main purpose of the instiga¬ 
tion should be the waging of the war. It should not be merely a remote and incidental 
purpose, but the thing principally aimed at by the insUgator. The mere fact that a 
person may try to do it in an indirect and disguised manner would not be suflicient to 
save him from the operation of the section; but the Court ought to be satisfied that he 
has instigated the waging of war, j.t, the use of violence for the purpose of effecting 

• innovations of a general and public nature*. 

The authors of the Code say : “We have, .made the abetting of hostilities 
against the Government, in certain cases, a separate offence, instead of leaving it to the 
operation of the general law laid down m the chapter on abetment We have done 
so for two reasons. In the first place war may be waged againtt the Government by 
persons m whom it is no offence to wage such war, by foreign princes and their subj'ects. 
Our general rules on the subj’ect of abetment w-ould apply to the case ol a person re¬ 
siding in the British territoriis who should abet a subject of the British Government in 
waging war against that Government •, but they would not reach the case of a person 
who, while residing in the British temtorics. should abet the waging of war by any 
foreign prince against the Bntish Government, In the second place, ue agree with the 
great body of legislators in thinking, U^t though in general a person who has been a 
party to a criminal design which has not been earned into effect, ought not to be punish¬ 
ed so severely as if that design had been carried into effect, yet an exception to this rule 
must be made with respect to ingh offences against the ^te; for statc^enmes. and 
e<ipccially the most heinous and formidable state-crimes, have this peculiarity, that if 


* Slcphtn's History of Cnminal Law of 
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they arc successfully committed, the criminal is almost always secure from punishment. 
The murderer is in greater danger after his victim is despatched than before. The thief 
is in greater danger after the purse is taken than before. But the rebel is out of danger 
as soon as he has subverted the Government As the penal law is impotent against 
a successful rebel, it is consequently necessary that it should be made strong and sharp- 
against the first beginnings of rebellion, ^inst treasonable designs whicli have h^en 
carried no further than plots and preparations. We have therefore not thought it expe¬ 
dient to leave sucli plots and preparations to the ordinary law of abetment.. .Under 
that general law, a conspiracy for the subversion of the Government would not be 
punished at all if the conspirators were detected before they had done more thare 
discuss plans, hdopt resolutions and interchange promises of fidelity. A conspiracy 
for the subversion of the Government, which should be carried as far as the gun¬ 
powder treason or the assassination plot against William the Third, would be punish¬ 
ed very much less sevetely than the counterfeiting of a rupee, or the presenting of a. 
forged cheque We have, therefore, thought it absolutely necessary to make separate' 
provision for the previous abetting of great state offences. The subsequent abetting 
of such offences may, we think, without inconvenience, be left to be dealt with accord¬ 
ing to the general law It may be noted in view of the last sentence that s 12IA- 
which deals with conspiraaes was added to the Code subsequently. 

Under the English law, meie words spoken or'wntten, however wicked and 
abominable, if they do not relate to any act or design then actually on foot against the- 
life of the King or tlie levying of a war against him and in the contemplation of the 
speaker, do not amount to treason Under the Penal Code, the waging or levying 
of a war and the abetting of it are put upon the same fooling by this section. That 
IS. the abetting of the waging of war is under the Code as much an offence of treason 
as the waging of war itself 

According to the general law as to abetment ($ ]08. cxpln. 2), to constitute 
the offence of abcimcnt^it is not necessary that the act abetted should be committed, 
or that the effect requisite to constitute the offence should be caused. This applies to- 
the abetment of any other offence under the Code The only difference created bet¬ 
ween the fonner offence and other offences is that, while under the geneml law as to 
abetment a distinction is made for the purposes of punishment between abetment 
which has succeeded, and abetment which has failed, this section does away with that 
distinction so far as the offence of waging war is concerned and deals equally wiUi an 
abettor whose instigation has led to a war and one whose instigation has taken no- 
effect whatever’. 

The word "abets” in this section docs not mean something less than that word • 
as used in s 107. The abetment contemplated under the former section need not be- 
abetment of some war in progress; there may be and usually is instigation of rebellion- 
before rebellion actually begins : instigation of this kind is abetting the waging of war 
against the King. So long as a man only tries to inflame feeling, to excite a state of 
mind, he is not guilty of anything more than sedition It is only when he definitely 
and clearly incites to action that he is guilty of instigating and therefore of abetting" 
the waging of war"^. 

The accused published a book of poems wherein a spirit of blood-thirstiness 
and murderous eagerness directed against the Government and "White” rulers ran 
through tfie poems: the urgency of taking up the sword was conveyed in unambigu¬ 
ous language, and an appeal of blood-thirsty incilcmcnl was made to .the pcoplc- 
to take up the sword, form secret societies, and adopt gucnlla warfare for the purjxisc- 
of rooting out " the demon ” of foreign rule. It was held that the poems conveyed to 
readers an mstig.ition to wage war; and that the offence of abetting the waging of war 
was commilled* 

Inducing or assisting subjects of a State at war to return to their own country' 
after declaration of war w-ill amount to abttmcnt^ 

« Note C. p. 119 » /bfit. PP Il9. 120. 

’ CanciJi VamoJat Saiariar. (1909) J3 • Ga/jcjJ/ Vamcjtir Saiarkcrr. sup 
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If a Bntish subject does an act which strengthens or tends to strengthen the 
enemies of the King in the conduct of a war against the King, or which weakens or 
tends to weaken the power of the Iving and of tta country to resist or attack the 
•enemies of the King and country, he gives aid and comfort to the King's enemies 
within the meaning of the Treason Act'. The United Kingdom being at war with 
'Germany, a British subject v,ent to Germany and there endeavoured to persuade other 
British subj'ects, who were pnsoners of war in Germany, to join the armed forces of 
the enemy, and took part m an attempt to land arms and ammunition in Ireland for 
the of the enemy, it was held that he was guilty of high treason*. Such conduct 
will amount to abetment under this section. 


Constructive levjing of war.—“ Cortstructive levying of war is in truth more 
■directed against the government tlran the person of the king . though in legal construc¬ 
tion it is a levying of war against the king himself. This is when an insurrection is 
raised to reform some national grievance, to alter the established law or religion, to 
punish magistrates, to introduce innovation of a public concern, to obstruct the execu¬ 
tion of some general law by an armed force, or for any other purpose which usurps 
the government in matters of a public and general nature. On the trial of Lord 
George Gordon the court of King’s Bench declared their unanimous opinion that an 
attempt, by intimidation and violence to force the rejical of a law, was a levying war 
against the king The statute m question was the 18 Geo, 3, c 60, for relieving 
Roman catholics from certain penalties: and the treasonable acts given in evidence 
against the prisoner was the assembling a great multitude of people, and encouraging 
them to surround the two houses of parliament and commit different acts of violence 
there and elsewhere, with a view to intimidate them to a repeal of the statute. Insur¬ 
rections of this nature, though not levelled dir^Iy against the person of the king, are 
yet an attack upon his regal office, and tend to dissolve all government, society, and 
order. The king is bound in duty to enforce the acts of the legislature and uphold 
their authority: any resistance, therefore, to these, must, in its consequences, extend 
to the endangering of his person and government, by involving the state in a general 
distraction : on which account this species of treason falls properly within ‘the clause 
■of levying war against the king,, .Of the same nature is an assembling together for 
the purpose of destroying all meeting houses or alf bawdy houses, under colour of re¬ 
forming a public grievance ; or an insurrection to reduce by force the general price of 
victuals, to enhance the common rate of wages, to level all inclosures, to expel all 
foreigners, to release all pnsoners, or to reform by numbers or an armed force any real 
•or imaginary grievance, of a public and general nature, in which the insurgents have 
no peculiar interest. Against such insurrections magistrates, sheriffs, and indeed all 
private persons, may use force to suppress them without any special commission, in the 
■same manner as they may oppose foreign enemies coming hostilely into the kingdom 

Foreigners.—All persons owing allegiance to the sovereign may'be guilty of this 
offence, but not foreigners, who owe no allegiance and for whom the Indian Legisla¬ 
ture has no power to make laws, Therefore, a prince or subject of a foreign State by 
. which war is lawfully waged against our Government, is not within the meaning of 
the section But foreigners owing local allegiance are within the section*. 

Jurisdiction.—Where the accused was cliarg^ with having, at Calcutta, abet¬ 
ted the waging of war against the Queen, and .was tried at the Sessions Court of Patna, 
it was held that the Court of Session at Patna liad jurisdiction to try him. because he 
was a member of a conspiracy, other members of which had done acts within the 
district of Patna in pursuance of the original concerted plan, and with reference to the 
common object. The Court of Patna had jurisdiction also, because the accused had 
sent money from Calcutta to Patna by hutidts. and, until that money reached its desti¬ 
nation, the sending continued on the part of the accused'. 


Casement, [1917] 1 K. B. 9^ 
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Amendment.—The words “also be liable to fme" were substituted for the 
words '* forfeit all his property ” by Act XVI of 1921, s. 2. 

CASES. 

The accused was seen in the frait rank of a crowd of two or three thousand 
persons which attacked a force of police and military with swords, knives' and faiud- 
geons. The police had to fire in self-defence and it was only after nine persons were 
killed and three wounded that the mob retreated The accused was then arrested and 
at his direction tlie mob dispersed The accused had for some time previously been 
engaged in a propaganda to the effect that no revenue should be paid to the Govern¬ 
ment and that people should non-co-op2tate %vith it The accused had also been 
setting up a mo^ Court of Justice Cto the morning of the occurrence the accused 
had addressed a meeting saying that those present should subvert the British Raj and 
establish the Khilafat Government and that all Government offices, railways and tele¬ 
graphs must be destroyed In the crowd there was carried by the side of the accused 
a flag in the front of the mob m which there was tlie following inscription : " God the 
greatest. The Khilafat go to work light-mmdedly and you will certainly succeed and 
God will be witli you It was held that the accused was guilty of the offence of 
waging war against the King' 

The accusal delivered a speech m support of his olca for a change m tlie word¬ 
ing of the aims and objects of the Muslim League, viz. '“the attainment of Swaraj 
by the people of India by all peaceful and legitimate means,” by substituting the 
words “ possible and proper ” for the words " peaceful and legitimate In the course 
of the speech, he advocated the immediate starting of a parallel Government inde¬ 
pendent of all British control, by setting up on a separate and permanent foundation 
Courts, schools, art, industry, comtncrcc. army, police and national parliament, witli 
a view to obtain Swaraj. The speaker contemplated the present establishment of the 
above by peaceful and non-violent means. but he dipped into the future and foresaw 
that if the Briush Goverrunent resorted to repression and martial law, he apprehend¬ 
ed that the Mahomedans at least would carry on guerilla warfare or in the words of 
the Koran ” kill them whenever you find them ”. He further develops the point by 
slating : " So long as the Government confines to the use of chains and fetters non- 
co-operation can remain peaceful.as it is to-dzy, but ;/ things go farther and Gov¬ 
ernment has recourse to gallows or madiine-guns it will be impossible for the move¬ 
ment to remain non-viedent ” U was held that the main theme of the speech having 
been the change in the aims and c^jects of the League and the immediate starting of 
a parallel Government, the accused had committed no offence under this section which 
required a dear and direct incitement to action as distinguished from a state of mind*. 

The Distnct Magistrate of a district marched to a place called Tirarangadi with 
a posse of soldiers and reserve police to arrest certain Khilafat leadcfs. Next morn¬ 
ing after arrests had been effected a large body of MopilJas were marching from the 
west. The District Magistrate and the Deputy Inspector-General took a column of 
120 police and 60 soldiers to meet them. One and a half miles from Tirarangadi they 
«aw a big mob fifty yards away The Deputy Superintendent went forward and 
ordered the mob to disperse but it came straight on in regular formation with two 
(lags and a number of men in front. There were twenty-four swords. The police 
charged them with the bayonet and some of the police fired thdr guns. Tlie mob 
then retired about thirty yards and those who had weapons dropped them. The 
accused was se'cn in front of the mob with a ^’ck. It was held Uiat it was doubtful 
whether the part taken by the accused could be said to be waging war under this 
section' 

Wbete. with the object of ovcrtlJiowing the existing Goverrunent. certoin rebds 
planmd a raid with a view of obtaining acniils from a certain place and of punish- 

* L’mavxilAffiiltfcinA Pulhrn. (19221 15L. 883. 24 Cr. L. J. 923. ' 

W 311. 43 M. L. J. 108. 23 Cr-L. J. 203. a PaJathhital Valia PerJitckkol, 
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ing those who did not help the rebel cause It was held tiiat those who took part in 
the raids \\ere guilty of waging war*. 

PRACTICE 

Evidence.—Prove (1) that the accused waged war. or attempted to do so, or 
abetted the same 

(2) That such war was against the King-Empcror ■“ 

It IS not incumbent on the accused to show what the object and meaning of 
the acts done was, but it is the duty of tlie prosecutors to make out their case against 
the accused*. In a case in which the accused was charged with abetting the waging 
of war against the Queen it was held that the Calcutta Gazette and the Gazette of 
India were admissible in evidence to orove the oroclamation and official communica¬ 
tions of the Government relating to the war-* 

Procedure.—Not cognizable— Warrant—Not bailable—Not compoundable— 
Triable by Court of Session 

Sanction.—Sanction of Government is necessary before prosecution could be 
instituted under this section' 

Where an order under s 196 of the Criminal Procedure Code authonzed a 
particular police-officer to prefer a complaint of offences under ss 121A, 122, 123 and 
124 of the Penal Code. “ or under any other section of the said Code which may be 
found applicable to the case ”, and the examination of the complainant also referred 
to the same sections, it was held that no complaint under this section was thereby 
authorized by the Lixal Government or m fact preferred, that the Magistrate had 
no power to commit thereunder, and that the defect was not cured by a subsequent 
order obtained while the case was before the Sessions Court, authonzing a complaint 
under the section which was not m fact made thereafter , nor did s 532 of the Crimi¬ 
nal Procedure Code apply in such a case*. 

The Local Government cannot delegate to any other body or person the con¬ 
trolling power and discretion of determining whether cognizance shall be taken by the 
Court of an offence mentioned in s. 196 of the Criminal Procedure Code, and its 
judgment must be specifically directed to the particular section, and no other, under 
which the prosecution is to be earned on. and the order or authority should be preced¬ 
ed by a deliberate determination in this respect. An order authorizing a complaint 
under certain specified section “or under any other section found applicable" if it 
means found by any one other than Covemment. involves a delegation which cannot 
be sustained*. 

The sanction of the Local Government must be strictly proved m the manner 
laid down in s 78 of the Evidence Act, and the identity of the accused with the 
person named in the sanction must be estabhslied*. 

In enacting this section, the Legislature has not thought fit to limit m any way 
the period within which a prosecution for an offence against it may be commenced as- 
in the case of the Engbsh statute* 

Joinder of charges.—Charges under ss I2iA, 122 and 123 can be joined 
together*. 

The waging of war is'a cxintmumg offence and a charge against the accused 
under this section, specifying more than three offences committed m the course of the- 
war, and spread over a penod of more than one jear, does not oantravene the provi¬ 
sions of s 134 of the Code of Criminal Procedure, and is not illegal*®. 


‘ iVia Aune Pa. (1932) 31 Cr, L J. 929. 
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Charge.—I (name and office of Afapstrale, etc.,) hereby charge you (name 
of accused person) as follows :— 

That you, on or about the-day of -, at-, waged war (or at¬ 

tempted to wage war, or abetted the waging of war) against His Majesty the King- 
. Emperor of India, and thereby committed an offence punishable under s. 121 of the 
Indian Penal Code, and within the cognizance of the Court of Session (to/ten the 
charge is framed by a Presidency AJagistrate, for Court of Session substitute High 
-Court). 

And I hereby direct that you be tried by the said Court on the said charge*. 

12lA. Whoever’ within or without British India® conspires* 
^ to commit any of the offences punishable by section 

Conspiracy to ,oi . j • .u /-\ ^e r 

commit offences 1*1, or to deprive the Uueen of the sovereignty ot 

punjshabJe by scr British India* or of any part thereof, or conspires 

to overawe, by means of criminal force or the show 
of criminal force, the Government of India* or any Local Govern¬ 
ment’, shall be punished with transportation for life or any shorter 
term, or with imprisonment of either description which may extend 
to ten years, and shall also be liable to fine. 

Explanation- —To constitute a conspiracy under this section, 
it is not necessary that any act or illegal omission shall take place in 
pursuance thereof. 


COMMENT 


Object.—This section provides for the offence of conspiring to wage war 
against the King. Before this section was introduced* cuch a conspiracy was punish¬ 
able only when it amounted to an abetment, that is. when an act or illegal omission 
look place in pursuance of that conspiracy. Tlie present section immensely tightens 
the grip of the law on treasonable combinations It is similar to the Treason-Fdony 
Act* passed in 1848. 

It was thought right to make th» offence of conspiring by criminal force, or by 
show of criminal force, more severely penal than the offence of actuaUy taking part 
in an unlawful assembly, having for its object the overawing of the Government. The 
reason was this, that persons who. by conspiring to bring about such a result, set the 
whole matter in motion, seemed more criminal and far more deserving of punisliment 
than those who were their mere tools, and only took part in such an assembly. 

The essence of an offence under this section is the agreement to do all or any 
of the unlawful acts mentioned in tiic section* 

The provisions of the section arc comprehaisive and no formidable dements 
either in men or means are required to satisfy the definition of a conspiracy to wage 
war. No act or illegal omission is necessary for such a conspiracy, the mere agree¬ 
ment of two or more being sufficient The determination of the Court in any <»3C 
that a conspiracy to wage war has been established may not therefore necessarily im¬ 
ply the existence of a senous menace to the constitution or the stability of constituted 
authority in India ... 

Cliapters IV. V and XMII apply to this offence* 

Incrcdicnis._The section deals with two kinds of conspiracies.— 

1 0>nspiring within or without British India (a) to commit any of the 
offences punishable by s. 121. or (b) to deprive the King of the sovereignty of Bntisii 
India or any p.irt thereof. 


* Cnnunal Piixtdure Code, Sdi. V, Na 

mil (I). ' 

* .\ct XXVII <J 1870. V. 4 


> 11 i 12 Vic. 1 3. 

♦ .Vu'aiait/a. (1913) 35 .Mad. 247. 
5 Act -X.W’II of J870. s. 13 
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2. Conspiring to overawe by means of cnminal force, or the show of criminal 
force, the Government. 

1. ’\Vhoe>er’.—See s 121 When people take part, however little, in com¬ 
mitting this offence, the fact tliat they were foolish or ignorant does not mitigate the 
offence^. 

2. ' Bridsh India —See s 15, supra 

3. * Conspires —See s. 107, supra A conspiracy is a combination of two 
or more persons to do an unlawful act, or to do a lawful act by unlawful means It 
consists not merely in the intention of two or more, but in the agreement of two or 
more to do an unlawful act, or to do a lawful act by unlawful means*. The explana¬ 
tion to tills section says that to constitute a conspiracy it is not necessary that any act 
or illegal omission should take place in pursuance thereof.* The agreement m itself 
is enough to constitute the offence* 

\\Tiere several persons are charged with the same conspiracy, it is a legal im¬ 
possibility that some should be found guilty of one conspiracy and some of another. 
An accused not shown to be a member of the conspiracy charged is entitled to demand 
an acquittal however bad his record may be and however much he may be suspected 
of this or that offence® Associations for music, gymnastic exercises and fencing with 
sticks amongst young men living m the same village or attending the same school are 
ordinary incidents of village or school life, and could hardly with propriety be proved 
as_ forming elements in any alleged scheme or conspiracy to wage war against the 
King-Emperor, and all the more so when they arc shown to have been accompanied 
by a complete absence of secrecy and rather by a courting of publicity®. 

If a conspirator has formed the intention to leave a conspiracy and ceases to be 
a conspirator by his own act and intention when the other conspirators wage war, he ' 
cannot be held guilty*. 

4. *To deprive the Queen of the sovereignty of British India’,—This ex¬ 
pression corresponds to the clause “to deprive or depose him (King) or them (his 
successors) from the style, honour or the King’s name of the Imperial Crown of this 
realm, or of any other of His Majesty’s dominions or countries ", existing in the ^g- 
bsh statute against conspiracies*. Depriving His Majesty of tlie sovereignty of Bri¬ 
tish India would obviously include the severance of the connection of India with the 
Imperial Government in England. Any conspiracy to establish the complete inde¬ 
pendence of India, as distinct from obtairung for it the status of a self-governing 
Domimon within ^e British Empire, would be tantamount to conspiring to depnvs 
His Majesty of the sovereignly of Bnlish India The same result would follow if 
there was a conspiracy to establish a perfect democratic or republican form of govern¬ 
ment m India outside the British Empire. 

The reference to “ The Queen ’’ m this section is not a reference to the persona¬ 
lity of the Sovereign for the time being. No doubt s. 13 of the Penal Code defines 
" The Queen ” as the Sovereign for the time being of the United Kingdom, but s. Z{23) 
of the General Clauses Act provides that " The Queen " shall include her successors. 
For this section it is not necessary to establish that there is a conspiracy to deprive 
His Majesty the present King-Empcror of his sovereignty of Bntish India, Le., within 
the lifetime of the present King-Empcror; and the question whether the conspiracy 
IS or IS not expected or contemplated to succeed within the lifetime of the present King- 
Emperor is immaterial*. A person has no nght to attempt violentjy to overthrow by 
force the constitution as by law cstablidied and through which the soveragnty of the 
Kmg-Emperor is exercised As with the doctrines of political philosophers, so with the 


* Nta Chow. (1907) 1 B. L. T. 27 

* Baundra Kumar Chose, (1909) 37 Cal 
46<. 

LalU Mohan ChucketbuUy. (1911) 38 
(.al. 559. s a; Ndakanta. (1912) 35 Mad 217 

* }habu.ala. (1933 ) 55 All. 1040. 

® Nem Copai Gupta. (1911) 15 C. W. N. 


593 , Sdl. (sub. nom.) Lalit Mohan Chucker- 
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* Ibid, 
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* 36 Cea III, c 7. 

* JhabKola, (1933 ) 55 .AIL 1040. 
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theories sound or unsound of constitutional law; they avail nothing against the plain 
provisions of the Penal Code*. 

5. * Criminal force —See s 350, infra. 

6. ' Government of India s. 16, supra. This section obviously draws 
a distinction between the Sovereign for the time being of the United Kingdom and the 
Government of India or the Local Government. Any conspiracy to change the form 
of the Government of India or of any local Government, even though it may amount 
to an offence under another sation of the Code would not be an offence under this 
section, unless it is a conspiracy to overawe such Government by means of criminal 
force, or show of criminal foice*. 

7. 'Local Government’.—See s, 3(291 of the General Clauses Act (X of 

1897). 

Amendment—The words "and shall also be liable to fine” were added by 
Act XVI of 1921. s 3 


PRACTICE. 

An indictment or information for conspiracy must contain a statement of the 
facts relied upon as constituting the offence, in ordinary and concise language, with as 
much certainty as. the nature of the case will admit"’ 

Evidence.—Prove (1) that the accused had entered into a conspiracy. Though 
to establish a charge of conspiracy there must be an agreement, there need not be proof 
of direct meeting or combination, nor need the parties be brought into each other's 
presence. The agreement may be inferred Irom circumstances raising a presumption 
of a common concerted plan to carry out the unlawful design Nor is it* necessary' 
that all should have joined in the scheme from the first those who come in at a 
later stage are equally guilty, provided the agreement be proved* 

(2) That the conspiracy was to commit an offence punishable under s 121 cr 
to dcpnve the King-Emperor of the sovereignty of British India or to overawe by 
means of cnminal force or show of criminal force the CJovernmcnt of India or any 
Local Government. 

WiUi lefcrcnce to evidence admissible as pan of the res gesta in prosecutions 
for conspiracy, or generally of an offence committed by confederates, it is an estab¬ 
lished rule that any act done by one of the party in pursuance of the original concerted 
plan and with reference to this common object is. in the contemplation of the law, the 
act of the whole party*. 

If it be intended to give in evidence against the accused the acts of any other 
person it must be shown that such person was also a member of the same conspiracy, 
and that the act done was in furtherance of the «jmmon design The prosecutor may 
either prove the conspiracy, which renders the acts of the conspirators admissible in 
evidence, or he may prove Uic acts of the different parties and so prove the conspiracy. 

When persons have been takw into custody and arc in a condition which makes 
It impcfisiblc for them to act in aid or furtherance of the conspiracy, that is. when. s.t 
far as they are concerned, the corispiiacy has come to an end, the act of persons who 
were members of the conspiracy and who are otill free to act m pursuance thereof, are 
not admissible as against them; these acts can no longer be deemed the acts of co- 
conspiralors. 

There is a distinaion between persona who enter into a conspiracy for the sole 
purixfec of detecting and betraying il. and others who concur fully in the criminal de¬ 
signs for a time and join in their accomplishment, till, from alarm, or from some other 
cau‘.e. they turn upon their former assoaaics and give information against than. TJicsc 


Maflabfmiia iValA, (1933 ) 35 Cr. L. J. 

' /hobuola. (1933) 55 .AIL KMO ^ , 

PuJia Orkaty Das, (1912) 15 C. L. J. 
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latter persons may be truly called accomplices There is not on the part of such persons 
an original purpose of discovering the secret designs of the conspirators and of disclosing 
them for the b^efit of the public, which are the vital dements m this dass of cases 

The prosecution is not obliged to prove that the persons accused actually met 
and laid their heads together and after a formal consultation came to an express agree¬ 
ment to do evil. On the contrary, if the facts as proved are such that the jury as rea¬ 
sonable men can say there was a commem design and the pnsoners were acting in con¬ 
cert to do what is wrong, that is evidence from which the j'ury may suppose that a con¬ 
spiracy was actually formed. 

It IS from this point of view that overt acte may properly be looked to as evi¬ 
dence of the existence of a concerted intention , mdeol, the conspiracy is usually closely 
bound up with the overt acts, because, in many cases, it is only by means of the overt 
acts that the existence of the conspiracy can be made out. But the criminality of the 
conspiracy is independent of the criminality of the overt acts. 

It is not necessary to establish by direct ewdence that the accused persons did 
enter into an agreement to conspire 

The criminality of the conspiracy lies in the concerted intention, and once rea¬ 
sonable grounds are made out for belief in the existence of the conspiracy amongst the 
accused, the acts of each conspirator in furtherance of its object are evidence against 
each of the others ; and this, whether such acts were done before or after his entry in¬ 
to the combination, in his presence, or in his absence’. 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Gsurt of Session. 

Joinder of charges.—Where more than two persons are charged with conspi* 
Tacy, it does not follow that cither all the conspirators must be convicted or they must 
be ^ acquitted. ^Vhe^c the accused were all alleged to have been members of a 
secret society, with its headquarters in Maniktolla in the suburbs, and its places of 
meeting in Calcutta and elsewhere, and to have joined in the unlawful enterprise, and 
with others, known and unknown, to have conspired to wage war or to deprive the King 
of the sovereignty of British India, and to have collected aims and ammumtion with 
such intent and to have actually waged war: it was held that the joint trial of the 
accused on charges under s. 121, this section, and ss. 122 and 123 was not bad for 
misjoinder of persons or charges*. 

Sanaion.—No Court shall take cognizance of an offence under this section un¬ 
less the prosecution is instituted under the authority of Government*. 

TTie requirement of law that complaint under the section should not be made 
without special authority from Government is no doubt due in part to the fact that a 
charge framed in teims of that section is calculated to produce an impression that a 
political situation of the gravest character has arisen*. 

Charge.—Where the accused were charged with having conspired with one an¬ 
other and other persons known and unknown to wage war against His Majesty, it was 
held that the charge could not be sustained if the known persons were mentioned in it*. 

The charge should run thus — 

I [name and office of MagtsUate, etc.) hereby charge you fna»ic of accused) 
as follows:— 

That you, on or about the-day of-, at- {if the place is ictlhout British 

India mention so) conspired to wage war (or to abet the waging of war) against His 
Majesty the King-Emperor, (or conspired to dqinve the King-Einperor of the sove¬ 
reignty of British India or of some part thereof, of conspired to overawe by means of 
criminal force or show of criminal force the Government of India, etc.,) and thereby 


16 C 

i 
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theories sound or unsound of constitutional iaw : they avail nothing against the piam 
provisions of the Penal Code*. 

5. ‘ Criminal force ’.—See s. 350, infra. 

6. ' Government of India —See s 16, supra. This section obviously draws 
a distinction between the Sovereign for the tune being of the United Kingdom and the 
Government of India or the Local Government. Any conspiracy to change the form 
of the Government of India or of any local Government, even though it may amount 
to an offence under another section of the Code would not be an offence under this 
section, unless it is a conspiracy to overawe such Government by means of criminal 
force, or show of criminal force* 

7. 'Local Govciooient \ —See $ 3f29) of the General Clauses Act (X of 

1897). 

Amendment.—The words “and shall also be liable to fme" were added by 
Act XVI of 1921, s 3 


PRACTICE. 

An indictment or information for conspiracy must contain a statement of the 
facts relied upon as constituting the offence, in ordinary and concise language, with as 
much certainty as- the nature of the case will admits 

Evidence.—Prove (1) that the accused had entered into a conspiracy. Though 
to establish a charge of conspiracy there must be an agreement, there need not be proof 
of direct meeting or combination, nor need the parties be brought into each otha’s 
presence. The agreement may be inferred from circumstances raising a presumption 
of a common concerted plan to cany out the unlawful design. Nor is it necessary 
that all should have joined m (he scheme from the hrst: those who come in at a 
later stage are equally guilty, provided the agreement be proved*. 

(2) That the conspiracy was to commit an offence punishable under s, 121 or 
to deprive the King-Emperor of the sovereignty of British India or to overawe by 
means of cnmmal force or show of criminal force the Government of India or any 
Local Government. 

With reference to evidence admissible as part of the res gestce in prosecutions 
for conspiracy, or generally of an offence committed by confederates, it is an estab¬ 
lished rule that any act done by one of the party m pursuance of the original concerted 
plan and with reference to this common object is. in the contemplation of the law, the 
act of the whole party*. 

If it be intended to give m evidence against the accused the acts of any other 
jx.rson it must be shown tliat such person was also a member of the same conspiracy, 
and that the act done was in furtherance of tlie common design The prosecutor may 
cither prove the conspiracy, which renders (he acts of the conspirators admissible in 
evidence, or he may prove the acts of tlic different parties and so pro^ the conspiracy*. 

When persons have been taken into custody and are in a condition whidi makes 
It impossible for them to act in aid or futtheran<» of the conspiracy, that is, when, m 
far as they are concerned, the conspiracy has come to an end, the act of persons who 
were members of Uic conspiracy and who arc still free to act in pursuance therto/. are 
not admissible as against them : these acts can no longer be deemed the acts of co- 
conspirators. . 

Tlicre is a distinction between persons who enter into a conspiracy for the sole 
purjiosc of detecting and betraying h, and others who concur fully in the criminal de¬ 
signs for a time and join in their accomplishment, till, from alarm, or from some other 
C 3 U>^. they turn up»)n their former associates and give information against them. TlicsC 
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latter persons may be truly called accomplices. There is not on the part of such persons 
an original purpose of discovenng the secret designs of the conspirators and of disclosing 
them for the b^efit of the public, which are the vital elements m this class of cases 

The prosecution is not obliged to prove that the persons accused actually met 
and laid their heads together and after a formal consultation came to an express agree¬ 
ment to do evil. On the contrary, if the facts as proved are such that the jury as rea¬ 
sonable men can say there was a common design and the prisoners were acting m con¬ 
cert to do what is wrong, that is evidence from which the jury may suppose that a con¬ 
spiracy was actually formed 

It is from this point of view that overt acts may properly be looked to as evi¬ 
dence of the existence of a concerted intenticsi, indeed, the conspiracy is usually closely 
bound up with the overt acts, because, m many cases, it is only by means of the overt 
acts that the existence of the conspiracy can be made out But the criminality of the 
conspiracy is independent of the criminality of the overt acts 

It is not necessary to establish by direct evidence that the accused persons did 
enter into an agreement to conspire. 

The criminality of the conspiracy lies in the concerted intention, and once rea¬ 
sonable grounds are made out for belief in the existence of the conspiracy amongst the 
accused, the acts of each conspirator in furtherance of its obj'ect are evidence against 
each of the others ; and this, whether such acts were done before or after his entry in¬ 
to the combination, in his presence, or in his absence*. 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Tnable by Court of Session 

Joinder of charges.—Where more than two persons are charged with conspi¬ 
racy, it does not follow that cither all the conspirators must be convicted or they must 
be ^ acquitted. Where the accused were all alleged to have been members of a 
secret society, with its headquarters in ManiktoUa m the suburbs, and its places of 
meeting in Calcutta and elsewhere, and to have joined in the unlawful enterprise, and 
with others, known and unlmown, to have conspired to wage war or to deprive the King 
of the sovereignty of British India, and to have collected arms and ammunition with 
such intent and to have actually waged war; it was held that the joint trial of the 
accused un charges under s. 121, this section, and ss. 122 and 123 was not bad for 
misjoinder of persons or charges*. 

Sanction.—No Court shall take cognizance of an olTence under this section un¬ 
less the prosecution is instituted under the authonty of Government*. 

The requirement of law that complaint under the section should not be made 
without special authority from Government is no doubt due in part to the fact that a 
charge framed in teims of that section is calculated to produce an impression that a 
political situation of the gravest character has arisen*. 

( , . ’ ■ * ‘ . nspired with one an¬ 
other ai His Majesty, it was 

held the. w„..e,w __ . ■ Tcre mentioned m it*. 

The charge should run thus— 

I (name c«d office of Magislrate, etc.) hereby charge you (name of accused) 
as follows •— 

That you, on or about the-day of-, at- (if Ike place is uithoul Bnttsli 

India mention so) conspired to wage war (or to atet the waging of war) against His 
Alajesty the King-Emperor, (or conspired to dqirive the King-Emperor of the sove¬ 
reignty of Bntish India or of some part thereof, or conspired to overawe by means of 
criminal force or show of criminal force the Government of India, etc,) and thereby 
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committed an offence punishable under s. 121A of the Indian Penal Code and within 
the cognizance of the Court of Session (or (Zourt). 

And I hereby direct that you be tncd by the said Court on the said charge. 

Sentence.—The severity of sentences should vary with the degree of the serious¬ 
ness of the acts done by each accused who is convictedh 

122. Whoever* collects men, arms or ammunition or otherwise 
prepares* to wage war with the intention of either 
waging or being prepared to wage war against the 
Queen*, shall be punished with transportation for 
life or imprisonment of either description for a term 
not c.vcecding ten vears, and shall also be liable to fine, 

COMMENT. 

TI»!j section IS intended to put down with a heavy hand any preparation to 
wage war against the King-Emperor The acts made punishable by it cannot be con¬ 
sidered attempts they are m truth preparation made for committing the offence of 
waging war This section and ss 126 and 399 make preparation to commit an offence- 
punishable Preparation is a stage prior to an attempt Sec s 511, infra, for a dis¬ 
cussion of the terms ‘ attempt ’ and ‘ preparation ’ 

1 ' Whoever'.—See s. 121. supra 

2. ’Or othenvisc prepares’—Any kind of preparation for waging war, eg, 
making or strengthening a fort 

3. ' The Queen '.—See s 13. supra. 

Amendmcnf.—The words “also be liable to fine" were substituted for the 
words " forfeit all his property ’’ by Act XVI of 1921, s. 2 

PRACTICE. 

Evidence.—Prove (1) that the accused collected men, arms, etc. 

(2) That he did collect men. arms, etc, wiUi intent to wage war, or was pre¬ 
pared to wage vvar. 

(3) Tliat such war was against the King 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundablc— 
Court of Session 

Sanction.—Sanction of Government is required for prosecution under this 

section* 

Charge.—I Inanie and o!pce of Magisltalt, eic.) hereby charge you (name of 
accused) as follows :— 

Tliat you-on or about Uic-—-day of -—, at-, collected men (or arms 

or ammunition, if any other means were adopted maition those) \siUi the intention 
of waging war (or being prepared to wage war) against His Majesty die 
King-Emperor, and thereby committed an offence punishable under s. 122 of the 
Indian Penal Code, and within the cognizance of the Court of Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

125 ^VhouvuT*, by any act*, or by any illegal omission’, con- 

toncvaiuig with ccals tlic c.xistCHCc of a (Icsign to wage war* against 
de^cn Queen’, intending by such concealment to faci- 

«r fiutc, or knowing it to be likely that such conceal-' 

ment Will f.n.ilitate, the waging of such war, shall be punished with 


Collecting arms, 
etc, with intention 
of waging war 
against the Queen 
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imprisonment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 

COMMENT. 

This section merely lays down the principle enunciated in s 118, the only diffe¬ 
rence being tiiat the penalty under this section is severer. Section 44 of the Code of 
Cnminal Procedure says " (1) Every perstm, whether within or without the presi¬ 
dency-towns, anare of the commission of, or of the intention of any other person to 
commit any offence punishable under any of the following sections of the Indian Penal 
Code (namely), 121. 121A. 122, 123, 124. 124A, 125, 126, 130, 143, 144, 145, 147, 148, 
302, 303, 304, 382, 392, 393, 394. 395. 396. 397, 398, 399, 402, 435, 436, 449. 450, 456, 
457, 458, 459 and 460. shall, in the absence of reasonable excuse, the burden of proving 
which shall he upon tlie person so* aware, forthwith give information to the nearest 
Magistrate or police-officer of such commission or intention. 

(2) For the purposes of this section the term ‘offence’ includes any act com¬ 
mitted at any place out of British India which would constitute an offence if committed 
m British India ”. 

1. ‘Whoever’.—Sees 12\, supia 4. ’ Wage war’.—Sees \2\, supra 

2. ' Act —See s. 33, supra 5. ' The Queen —See s. 13, supra. 

3. * Omission —See s. 33. supra. 

PRACTICE. 

Evidence.—Prove (1) the existence of a design to wage war against the King, 

(2) ‘That the accused knew of such design. 

(3) That he concealed the same. 

(4) That he intended thereby to facilitate the waging of such war; or that he 
knew that It was hkely that such concealment would facilitate the same. 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Court of Session. 

Sanction.—Sanction of Government is necessary for prosecution under this 
section*. 

Charge.—I {nami and office of Magistrole. etc.,) hereby charge you (name of 
accused) as follows :— 

That you-^knowing that on or about the-day of--, at- ■, certain per¬ 

sons had designed to wage war against the Iting-Emperor, concealed the existence of 
such design by (mention the act or omission) intending by such concealment to /aciii- 
late (or knowing it to be likely that such concealment would facihtate) Uie waging of 
such war, and thereby committed an offence punishable under s. 123 of the Indian 
Penal Code, and within tlie cognizance of the Court of Session {or Higli Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

124. Whoever, with the intention of inducing or compelling 
Assaulting Governor General of India*, or the Governor of 
^%enior Cenerat any Presidency*, or a Lieutenant-Governor, or a 
wSSlt to rem- ^'^'lembcr of the Council of the Governor General of 
pci or restrain the India, or of the CouncH of any Presidency, to c.xer- 
cisc or refrain from exercising in any manner any of 
' the lawful powers of such Governor General 

Governor, Lieutenant-Governor or Member of Council, ’ 

^ assaults* or wrongfully restrains*, or attanpts wrongfully to res¬ 
train, or overawes, by means of criminal or the -I " crl- 


I Cnnu'nai F^occdurc * 
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minal force, or attempts so to overawe, such Governor General, 
Governor, Lieutenant -Governor or Member of Council. 

shall be punished with imprisonment of cither description for a 
term which may extend to seven years, and shall also be liable to fine. 

COMMENT. 

This section is an amplification of the third clause of s. 121A. It punishes 
severely assaults, etc,, made on high officers of Government. 

1. ‘ Governor Gerteral of India — 3- * Assault —See s. 351, infra. 

See s. 16, supra. 4. ' Wrongful restraint —See 

2. ' Presidency ’.—See s 18, supra s. 339, infra. 

PRACTICE. 

Evidence.—Prove (1) that the person assaulted, etc., was one of the persons 
described in this section 

(2) That the accused assaulted such person, or attempted to do so; or that 
the accused wrongfully restrained him or attempted to do so ; or that the accused used 
criminal force or show thereof 

(3) That the accused did as mentioned in (2) in order to overawe that per¬ 
son, or m the attempt to do so [see Assault. Criminal Force, Wrongful Restraint). 

(4) That the accused did as above with the intention of inducing or compelling 
that person to exercise, or to refrain from exercising, any of his lawful powers. 

Procedure.—Not cognizable—^Warrant—Not bailable—Not compoundable— 
Court of Session. 

Sanction.—Sanction of Government is necessary for prosecution under this 
section^ 

Charge.—I {name and o0ice of Magistrate, etc,) hereby charge you {namt 
of accused) as follows :— 

That you, on or about the-—day of-. at-, with the intention of inducing 

the Hon'ble A. B, Member of the Council of the Governor General of India, to refrain 
from exercising a Jawful power as such Member, assaulted such Member, and thereby 
committed an offence punishable under section 124 of the Indian Penal Code, and 
within the cognizance of the Court of Session (or High Court). 

And I hereby direct that you be tned by the said Court on the said charge. 
{Vide Criminal Procedure Code, Sch. V, No. xxviii. 2.) 

124A. Whoever' by words, either spoken or written', or by 
signs, or by visible representation®, or otherwise^ 
e ition. brings or attempts* to bring into hatred or contempt®? 

or excites or attempts to excite disaffection® towards, Her Majesty® 
or the Government established by law in British India*, shall be- 
punished with transportation for life or any shorter term, to which 
fine may be added, or with imprisonment which may extend to three 
years, to which fino may be added, or with fine. 

Explanation 1 .—^^fhe expression “ disaffection ” includes dis¬ 
loyalty and all feelings of enmity*. 

Explanation —Comments expressing disapprobation” of 
the measures of the Government with a view to obtain their altera^ 
tion by lawful means, without exciting or attempting to excite hatred,. 

1 Crimina] Procedure Code, & 196. 
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contempt or disaffection, do not constitute an offence under this sec¬ 
tion. 

Explanation 3 .—Comments expressing disapprobation of the 
administrative or other action of the Government without e.xciting or 
attempting to excite hatred, contempt or disaffection, do not consti¬ 
tute an offence under this section 


COMMENT. 

Sedition is a cnme against society, nearly allied to that of treason, and it fre¬ 
quently precedes treason by a short interval S«lition in itself is a comprehensive 
term, and it embraces all those practices, whether by word, deed, or writing, which 
are calculated to disturb the tranquillity of the State, and lead ignorant persons to endea¬ 
vour to subvert the Government and laws of the Empire. The objects of sedition gene¬ 
rally are to mduce discontent and insurrection, and stir up opposition to the Govern¬ 
ment, and bnng the administration of justice into contempt; and the very tendency 
of sedition is to incite the people to insurrection and rebellion. Sedition has been des¬ 
cribed as disloyalty in action, and the law considers as sedition all those practices which 
have for their object to exate discontent or disaffection, to create pubiic’disturbance, 
or to lead to civil war ; to bnng into hatred or contempt the Sovereign or the Govern¬ 
ment, the laws or constitutions of the realm, and generally all endeavours to promote 
public disorder! 

By Act IV of 1898 the present section was substituted for the former section 
which stood thus .— 

” Whoever by words, either spoken or intended to be read, or by signs, or by 
visible representation, or otherwise, excites or attempts to excite fedings of disaffection 
to the Government established by law in Bntish India, shall be punished with trans¬ 
portation for life or for any term, to which fine may be added, or with imprisonment 
for a term which may extend to three years, to which fine may be added, or with fine. 

“Explanation .—Such a disapprobation of the measures of the Government as 
is compatible with a disposition to render obedience to the lawful authority of the Govern¬ 
ment, and to support the lawful authority of the Government against unlawful attempts 
to subvert or resist that authority, is not disaffection. Therefore, the making of com¬ 
ments on the measuies of the Government, with tlie intention of exciting only this 
species of disapprobation, is not an offence within this clause 

The above section together with s 121A was avowedly inserted m this Chapter 
relating to offences against the State, with a view to fill up an inadvertent omission of 
a special provision for the punishment of the offence of abetment of rebellion. In the 
words of Sir Fitz James Stephen, it was felt that as the causes which produce rebellion 
are wide, and spread over a longer penod, a wider definition of abetment in the case 
of rebellion was necessary than sufficed in the case of theft or murder. In giving effect 
to this view, the principles of the English statute and common law were followed, and 
me section, as originally drafted by the Indian Law Commissioners m 1837, was liially 
incorporated in the Code in ISTO^, as substantially representing the law of England 
of the present day “ though much more compressed, and more distuictly express 

■ The present section differs from the repealed section in four ways : 

(1) In the repealed section, the offence consisted in exciting or attempting to 
raaie fedings of " disaffection m the present se^ion, in addition to this the feeling of 
" hatred ’’ or “ contempt ” is made punishable, 

(2) In the old section the idiject of the feeling was “ the Government establish¬ 
ed by law m British India ”, in the new section, in addition to this " Her Majesty ” 
is also made Uie object of such feeling. 

(3) The offence under the old section was designated "Exating disaffartion ” 

under the new it is called ” Sedition.” * 


SwffiVflrt. (1888) 11 Cox 44. 45. 
Art XXVII of J870, s. 5. 


^ ^amthanJra .Vara. 
(1897) 22 Bom. 152, 160, F 3 . 
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(4) The old section had one explanation, the new has three, and they differ 
from the former. 

Principle.—^The offence of sedition consists in exciting or attempting to excite 
in others certain bad feelings towards (a) the King-Emperor, or {b) towards the 
‘Government. Defamatory statements concerning the Sovereign will be punished under 
this section. 

The offence does not consist in “exciting or attempting to excite mutiny or 
rebellion, or any sort of actual disturbana*, great or small. Whether any disturbance or 
outbreak was caused by these articles, is absolutely immaterial If the accused intended 
by the articles to excite rebellion or disturbance, tills act would doubtless fall within 
s. 124A, and would probably fall within other sections of the Penal Code. But even 
if he neither excited nor intended to excite any rdiellion or outbreak or forcible resis¬ 
tance to the authority of the Government, still if he tried to excite feelings of enmity 
to the Government, that is sufficient to make him guilty under the section A direct 
incitement to stir up order or rebellion is not necessary*. 

Scope.—This section places absolutely on the same footing the successful excit¬ 
ing of feelings of disaffection and the unsucdrssfu! attempt to excite them. 

The offence consists in the making use of any means for the purpose of bring¬ 
ing the Government into hatred or contempt 

There must be, first of all. words which are capable of a meaning that can be 
labelled seditious, and, further, the accused should have the intention of actually excit¬ 
ing or causing the feelings that are mentioned in the section’. 

latetition essential.—The essence of the crime of sedition consists in the inten¬ 
sion with which the language is used. But this intention must be judged primanly 
by the language itself. Intention for this purpose is really no more than meaning. When 
a man is charged in respect of anything he has written or said, the meaning of what he 
said or wrote must be taken to be his meaning, and that meaning is what his language 
would be understood to mean by the people to whom it is addressed. In judging articles 
which are charged as seditious, due allowance should be made for onental modes of 
thought and expression and for high-flown or classical language* 

“ The intention of a speaker, writer or publisher may be inferred from the parti- 
•cular speech, article or letter, or it may be proved from that speech, article or letter con¬ 
sidered in conjunction with what such speaker, writer or publisher has said, written or 
published on another or other occasions Where it is ascertained that the intention 
of the speaker, writer or pubUsh« was to excite feelings of disaffection to the Govern¬ 
ment established by law in British India, it is immaterial whether or not the words 
•spoken, written or published, could have the effect of exciting such feelings of disaffection, 
and it is immaterial whether the words were true or were false, and, except on the ques-- 
tion of punishment, or in a case in which the speaker, writer or publisher is charged with 
having excited such feelings of disaffalion, it is immatenal whether or not the w’ords 
did in fact exate such feelings of disaffection *’* 

Strachey, J., has elaboraldy discussed the circumstances which should be taken 
into account in judging the intention of the accused In his charge to tlie jury in Bol 
Gangadhar Ttlak’s case* he said : “ You will thus see that the whole question is one 
of the intention of the accused in publishing these articles Did they intend to excite 
m the minds of their readers fedings of disaffection or enmity to the Government ? Or 
did they intend merely to excite disapprobation of certain Government measures ? Or 

^ Per Strachey, J., in Bal Gangadhar 
Tilak, (1897) 22 Bom 112, 135 ; Salya Ran- 
jan Bahsht. (1929) 56 Cal 1085 , Salya Pal. 

MOon-. •>! r. T r> 11 *>1 t t 

(1927) 
decided 

♦ Bal Ganzadhar Tilak. (1908)10 Bom. L. 

R. 848 Intention is essential: Per IVoodroffe, 


J, in Amnia Bazar Patrtka, (1919) 47 Cat 
IW: Satyendra Nath Majumdar. (1930) 34 
C W. N 1095, 53 C. L. J. 256. 32 Cr. L. J 
758. 

* Per Er*'"- C J.,\n Amba Prasad, (1897) 
20 All 55, 69, F.B 

« fl897> 22 Po-n. 112 S'C 

Nageswar Prasad Sharma. (1924) 9 P. L. T. 
766. 26 Cr. L. T. 78 ; Jagat Narain, (1928) 9 
P. h. T. 784, 30 Cr. L. J. 213. 
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-did they intend to excite no feeling adverse dthM- to the Government or its measures, 
but only to excite interest in a poem about Shivaji and a historical discussion about his 
alleged killing of a Mahomedan general ? These are the questions which you have" 
to consioer. But >ou may ask, how are we to ascertain whether the intention of the 
.-accused was this, that, or the other? How can we tell whether his intention was simply 
to publisli a historical discussion about Shh’aji and Afzul Khan, or whether it was to stir 
up, under that guise, hatred against the Government ’ There are various ways in whicli 
i'ou must approach the question of intention. You must gather the intention as best 
you can from the language of the articles; and you may also take into consideration, 
-under certain conditions the other artides that have been put in evidence, such as the 
artides about the plague and the Diamond Jubilee and so forth But the first and most 
important index of the intention of the writer or publisher of a newspaper article is the 
language of the article itself. What is the intention which the articles themselves convey 
to your mind ? In considering this, you must first ask yourselves what would be 
the natural and probable effect of reading such articles in the minds of the readers of 
the Kesau, to whom they were addressed ? Read these articles, and ask yourselves 
how the ordinary readers of the K<t&an would probably feel when reading them 
Would the feding produced be one of hatred to the Government, or would it be simply 
one of interest in a poem and a historical discussion about Shivaji and Afzul Khan 
and so forth ? If you think that the only feelings which such readers would be 
•excited to are feelings of interest in a poem or a historical or ethical discussion, then 
you may presume that that is all the accused intaided to excite. If you think that 
such readers would naturally and probably be excited to entertain feelings of enmity 
to the Government, then you will be justified in presuming that the accused intended 
to excite feelings of enmity or disaffection. As a matter of common sense a man is 
presumed to intend the natural and ordinary consequences of his acts ; he cannot, speak¬ 
ing generally, say : Although this language would have the natural and ordinary effect 
of exciting feelings of disaffection, I did not when publishing it intend that it should 
do so. But in considering what sort of effect these articles would be likely to pro¬ 
duce, you must have regard to the particular class of persons among whom they were 
circulated, and to the time and other drcumstances m which they were circulate. In 
, jud^g what would be the natural and ordinary consequences of a publication like 
this, and what, therefore, was the probable intention of the writer or publisher, I must 
impress on you, as perhaps the most important point in my summing up, that you 
must bear in mind the time, the place, the arcumstanccs, and the occasion of the 
publication. An article which, if published in England, or among highly educated 
pxjople. would produce no effect at all—such as an article on cow-killing—might, if 
published among Hindus m India, produce the utmost possible excitement An article 
which, if published at a time of profound peace, prosperity and contentment would 
•excite no bad feeling, might, at a time of agitation and unrest, excite intense hatred 
to the Government * When you are considering the probable effect of a publication 
•upon pjeople’s minds, it is essential to consider who the people are In my opinion, 
it would be idle and absurd to ask yourselves what would be the effect of these articles 
upon the minds of persons reading them in a London drawmg-room or in the Yacht 
'Club in Bombay ; but what you have to consider is their effect, not up»n Englishmen 
or Parsis or even many cultivated and philosophic Hindus, but upxin the readers of 
■ . ■ '' thas, inhabitants 

I . low such articles 

. , but m the state 

■ ^ .o —..-....- - --93, ore\en 1896, 

’but in June 1897, when these articles were disseminated among them. Then you ha\e to 


'licre and now, or would they be excited by them to feelings of enmity to the Go\-emment > 
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“ But in the next place, in judging of the intention of the accused, you must 
be guided not only by your estimate of the effect of ihe articles upon the minds of 
their readers, but also by your common sense, your knowledge of the world, your 
understanding of the meaning of words, and your experience of the way in which a 
man writes when he is animated by a particular feeling. Read the articles, and ask 
yourselves, as men of the world, whether they impress you on the whole as a mere 
poem and a historical discussion without disloyal purpose, or as attacks on the Bntish 
Government under tlie disguise of a poem and historical discussion. It may not be 
easy to express the difference m words , but the difference in tone and spirit and general 
dnft between a writer who is trying to stir up ill-wilI and one who is not, is generally 
unmistakable, whether the writing is a private letter, or a leading artide, or a poem, 
or the report of a discussion. You can fonn a pretty accurate notion of what a man 
is driving at, or what he wants to convey, from a perusal of the writing, and can 
generally tell whether the writing is inspired by good-will or is meant to create ill-will. 
It is not very difficult to distinguish between the language of hostility and the language- 
of loyalty and good-wiII or of criticism and comment. You must ask yourselves, 
having read the artides, whether the writer or publisher is trying to stir up the fad¬ 
ings of his readers against the Government, or is trying to do something altogether 
different. If the object of a publication is really seditious, it does not matter what 
form it takes. Disaffection may be excited in a thousand different ways. A poem, 
an allegory, a drama, a philosophical or histoncaJ discussion, may be used for the 
purpose of exciting disaffection, just as much as direct attacks upon the Government. 
You have to look through the form and look to the real object; you have to consider" 
whether the form of a poem or discussion is genuine, or whether it has been adopted 
merely to disguise the real seditious intention of the wnter. Again, in judging of 
the intention of the writer or publisher, you must look at the artides as a whole, 
giving due weight to every part It would not be fair to judge of the intention by 
isolated passages or casual ex-prcssions without reference to the context. You must 
consider each passage in connection with the others and with the general drift of the 
whole. A journalist is not expected to write with the accuracy and precision of a 
lawyer or a man of science; he may do himself injustice by hasty expressions out of 
keeping with the general character and tendency of the articles. It is tliis general 
character and tendency that you must judge the intention by, looking at every passage 
so far as it throws light upon this ”* 

“ You must judge the intention having regard to the time at which it was writ¬ 
ten, the place where it was written, and the whole of the circumstances in which it was 
written. In judging the question of intention of course the language of the article 
itself is of the utmost importance in enabling you to decide what was the intention of 
the writer, reading the artide as a whole. But you are by no means confined to the 
language of the article itself. The subsequent articles are also admissible for the 
purpose of ascertaining the intention of the accused It has been laid down that, pro¬ 
vided the words used and the article sought to be introduced were used and published 
within a time reasonably near to the time of publication of the words which you are 
seeking to construe, then it is open to the prosecution to put even the subsequent words 
in evidence for the purpose of enabling the jury, taking the matter as a whole, to come 
to a conclusion as to what was the intention of the writer. And of course the reason 
IS this. If a man has written something which is expressive of disloyalty or disaffec¬ 
tion towards Government upon one o^sion, he may very likdy make use of similar 
language on a similar occasion either just before or just after the occasion with which 
you are concerned ; and therefore if you find that a man who wntes an artide about 
which there is a controversy as to whether it is expressive of disloyalty or dissection 
or not, has subsequently written somethmg else, which it is contended is expressive of 
disloyalty or disaffection, that subsequent writing may help you,—taking the wording 
of the article itself and everything into consideration,—to enable you to come to a 
conclusion as to what the real intcntiwi of the writer was ”®. 

• Bal Caugadhar Ttlak, (1897J 23 Bom. * Per Blackwell J., in Krishnait KhadA- 
112, 139, 142. kOT, (1929) Second Criminal Sessions, Case- 
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Jenkins, C. J., in another case tersely said : “ To determine whether the intention 
of the accused was to ca\l into bdng hostile fe»dings, the rule that a man must be 
taken to intend the natural and reasonable oxisequences of his act must be applied ; 
so that if on reading through the articles the reasonable and natural and probable 
effect of tile articles on the minds of those to whom they are addressed appears to bo 
that fedings of hatred, contempt, or disaffection would be excited towards the Gov¬ 
ernment, then it is justifiable to say that the articles are wntten with that intent and 
that they are an attempt to create the feelings against which the law seeks to provide 
A natural consequence can properly be treated as evidence of intention. Even 
if the accused is shown to have wiilten ^e pamphlet confiplained of without any in¬ 
tention of exciting feelings of hatred, that does not necessarily serve as a defence, for, 
if although it is not his main ob)ect, the accused has, in fact, used language which 
would in the minds of the ordinary class of readers excite feelings of hatred against 
the Indian Government, whether his main object was that or not, there would be a 
proper basis for a conviction of the accused^. 

The Judicial Committee of the Privy Counai have laid down that in judging 
the question of intent, the publisher must be deemed to intend that which is the natural 
result of the words used having regard, among other things, to the character and des¬ 
cription of that part of the public who are to be expected to read the words*. 

In construing a newspaper article its meaning must be taken from the article 
as a whole and not from isolated passagesV 

A single expression that the people of Bengal arc trodden under the feet of 
outsiders used incidentally in a newspaper article, otherwise innocuous, does not con¬ 
stitute the whole seditious.® In a case of sedition, the accused ought not to be con¬ 
victed merely upon a few isolated passages or a few hasty or strong expressions in the 
writing charged as seditious. The main question is the general tendency and effect 
of the pamphlet*. 

“ The speeches must be read as a whole ‘ in a fair, free and libera! spirit' In 
dealing with them one ‘should not pause upon an objectionable sentence here or a 
strong word there’. They should be dealt with ‘ in a spirit of freedom’ and ‘ not 
viewed with an eye of narrow cnticism ’. The case should be viewed ' in a free, bold, 
manly, generous spirit' towards the p^itioner ”* 

If a person chooses to speak m the same publication with two different voices 
and one of those voices bnngs him within the reach of the criminal law,.it is no excuse 
for him to say that the other voice expresses his real view® 

“ The intentions of men are inferences of reason from their actions where the 
action can flow but from one motive, and be the reasonable result of but one inten¬ 
tion 

The test of seditious libel is this Was the language used calculated, or was it 
not, to promote public disorder or physical force or violence m a matter of State®" 
To advise a person to persuade others to adopt violence as a means of attaining a 
political goal is no less objectionable than advising that person to commit violence him- 
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“ But in the next place, in judging of the intention of the accused, you must 
be guided not only by your estimate of the effort of the articles upon the minds of 
their readers, but also by your common sense, your knowledge of the world, your 
understanding of the meaning of words, and your experience of the way in which a 
man writes wl^n he is animated by a particular feeling Read the arUcIes, and ask 
yourselves, as men of the world, whether th^ impress you on the whole as a mere 
poem and a historical discussion without disloyal purpose, or as attacks on the British 
Government under the disguise of a poem and historical discussion. It may not be- 
easy to express the difference m words ; but the difference in tone and spirit and general 
dnft between a writer who is trying to stir up ill-wiH and one who is not, is generally 
unmistakable, whether the writing is a pnvate letter, or a leading article, or a poem, 
or the report of a discussion You can form a pretty accurate notion of what a man 
is driving at, or what he wants to convey, from a perusal of the writing, and can 
generally tell whether the writing is inspired by good-will or is meant to create ill-will 
It is not very difficult to distinguish between the language of hostility and the language- 
of loyalty and good-will or of critiasm and comment You must ask yourselves, 
having read the articles, whether the writer or publisher is trying to stir up the feel¬ 
ings of hjs readers against the Government, or is trying to do something altogether 
different If the obiect of a publication is really seditious, it does not matter what 
form it takes Disaffection may be excited in a thousand different ways A poem, 
an allegory, a drama, a philosophical or histoncal discussion, may be used for the 
purpose of e.Katvng disaffection, just as much as direct attacks upon the Government. 
You have to look through the form and look to the real object; you have to consider 
whether the form of a poem or discussion is genuine, or whether it has been adopted 
merely to disguise the real seditious intention of the writer Again, in judging of 
the intention of the writer or publisher, you must look at the articles as a whole, 
giving due weight to every part. It would not be fair to judge of the intention by 
isolated passages or casual expressions without reference to the context. You must 
consider each passage in connection with the others and with the general drift of the- 
whole. A journalist is not expected to wnte with the accuracy and precision of a 
lawyer or a man of science; he may do himself injustice by hasty expressions out of 
keeping with the general character and tendency of the articles. It is this general 
character and tendency that you must judge the intention by, looking at every passage 
so far as it throws light upon this 

" You must judge the intention having regard to the time at which it was writ¬ 
ten, the place where it was written, and the whole of the circumstances in which it was 
written In judging the question of intention of course the language of the article 
itself IS of the utmost importance in enabling you to deride what was the intention of’ 
the writer, reading the article as a whole But you are by no means confined to the 
language of the article itself- The subsequent articles are also admissible for the 
purpose of ascertaining the intention of the accused It has been laid down that, pro¬ 
vided the words used and the article sought to be introduced were used and published 
Within a time reasonably near to the tune of publication of the words which you are 
seeking to construe, then it is open to the prosecution to put even the subsequent words 
in evidence for the purpose of enabling the jury, taking the matter as a whole, to come 
to a conclusion as to what rv’as the intmtion of the writer. And of course the reason 
IS this. If a man has written something which is expressive of disloyalty or disaffec¬ 
tion towards Government upon one occasion, he may very hkely make use of similar 
language on a similar occasion either just before or just after the occasion with which 
you are concerned ; and therefore if you find that a man who writes an article about 
which there is a controversy as to whether it is expressive of disloyalty or disaffection 
or not. has subsequently written something else, which it is contended is expressive of 
disloyalty or disaffection, that subsequent wntmg may help you,—taking the wording 
of the article itself and everything into consideration,—to enable you to come to a 
conclusion as to what the real intenticwi of the writer was 

1 Bal Cangadhar Ttlak, (1897) 22 Bon. • Per Blackwell J. in Kushnaji 
112, 139, 14^ , kar, (1929) Second Criminal Sessions, Case* 
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Jenkins, C. J, in another case tersely said : “ To determine whether the intention 
of the accused was to call into bdng hostile fedings, the rule that a man must be 
taken to intend the natural and reasonable consequences of his act must be applied • 
so that if on reading through the articles the reasonable and natural and probable 
effect of the articles on the minds of those to whom they are addressed appears to be 
that feelings of hatred, contempt, or disaffection would be excited towards the Gov¬ 
ernment, then It is justifiable to say that the articles are wntten with that intent and 
that they are an attempt to create the feelings against which the law seeks to provide 
A natural consequence can properly be treated as evidence of intention. Even 
if the accused is shown to have wntten the pamphlet complained of without 'any in¬ 
tention of excitmg feelings of hatred, that docs not necessarily serve as a defence, for, 
if although it is not his main object, the accused has, m fact, used language which 
would in the minds of the ordinary class of readers excite feelings of hatred against 
the Indian Government, whether his mam obj'ect was that or not, there would be a 
proper basis for a conviction of the accused* 

The Judicial Committee of the Pnvy Council have laid down that in judging 
the question of intent, the publisher must be deemed to intend that which is the natural 
result of the words used having regard, among other things, to the character and des¬ 
cription of that part of the public who are to be expected to read the words* 

In construing a newspaper article its meaning must be taken from the article 
as a whole and not from isolated passages*. 

A single expression that the people of Bengal are trodden under the feet of 
outsiders used incidentally in a newspaper article, otherwise innocuous, does not con¬ 
stitute the whole seditious.* In a case of sedition, the accused ought not to be con¬ 
victed merely upon a few isolated passages or a few hasty or strong expressions in the 
wnting charged as seditious The mam question is the general tendency and effect 
of the pamphlet*. 

“The speeches must be read as a whole ‘m a fair, free and liberal spint’ In 
dealing with them one ‘ should not pause ujKin an objectionable sentence here or a 
strong word there’. They should be dealt with ‘in a spirit of freedom’ and ‘not 
view^ with an eye of narrow criticism ’ The case should be viewed ‘ m a free, bold, 
manly, and generous spirit ’ towards the petitioner 

If a person chooses to speak m the same publication with tw’o different voices 
and one of those voices brings him within the reach of the criminal law, it is no excuse 
for him to say that the other voice expresses his real view* 

"The intentions of men are inferences of reason from their actions where the 
action can flow but from one motive, and be the reasonable result of but one inten¬ 
tion 

The test of seditious libel is this Was the language used calculated, or was it 
not, to promote public disorder or physical force or violence in a matter of Stated*. 
To advise a person to persuade others to adopt violence as a means of attaining a 
political goal is no less objectionable than advising that person to commit violence him- 
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■self for that purpose. In either case the advice is to pursue a course of action which 
IS calculated to disturb the tranquillity of the State. A speech which exhorts the 
audience to attempt to convert the Congre^ policy of non-violence to one of anarchy 
is within the mischief contemplated by this section^. "Where the accused made a 
speech at a meeting of the Railway Union and it was clear from the speech that every 
calamity or evil or misfortune that fell to the country was imputed to the Govern¬ 
ment, which was also accused of hostility and indifference to the welfare of the people, 
it was held that the intention of the accused was to bring the Government into hatred, 
or contempt and excite disaffection towards His Majesty or the Government estab¬ 
lished by law m British India*. 

The view of the former Chief Coart of the Pimjah that this section as it now 
stands is independent of intention* is not followed by the I-ahore High Court whicii 
has laid down that intention is an essential element in the offence of sedition, though 
the section does not expressly say so. It is not necessary for the prosecution to prove 
the intention directly by evidence which in most cases would be impracticable. The 
law Will presume the intention—whether good or bad—from the language and con¬ 
duct of the accused, and it will be then for him to show that his words were harm¬ 
less and his motive innocent*. Requisite intention cannot be attributed to a person 
if he was not aware of the contents of the sedibous publication’ The Bombay High 
Court has laid down that it is impossible to convict the accused under this section 
unless it was found that he had an intention of exciting disaffection. In this case 
the accused had made a declaration, under s 4 of the Press Act, XXV of 1867, that 
he was the owner of a certain press called the " Ahnaram Press". The management 
of the press was carried on by another person who looked after the whole concern 
At this press was printed a bulky book which purported to be one devoted to meta¬ 
physics and philosophy and was styled *' EkashJoki Gita It also contained sedi¬ 
tious matter at long and varied intervals and interspersed with discussions .of religious 
matters. The accused took no part in the rnanagement of the press; nor did it 
appear that he had read the book or acquainted himself with the nature of it He was 
■charged with sedition and convicted of the same. On appeal it was held by Chanda- 
varkar, J, that the cumulative effect of the surrounding circumstances was such as 
to make it probable that the accused had not read the book or that he had known 
its seditious obj’ect; and that the evidence having thus been ev^y balanced and 
equivocal, a reasonable doubt arose as to the guilt of the accused, the benefit of which 
must be given to him. Heaton, J., held that it was impossible to convict the accused 
under this section unless it was found that he had an intention of exciting disaffection, 
and that the evidence fell very far short of proving the intention ; that, attempt to do 
a thing must necessarily involve some intention . for a man cannot be said to attempt 
to do that which he has absolutely no knowledge of doing and no intention to do®. 
The question of intention is one of fact*. 

Innuendo.—If a particular article is charged as being seditious on the ground 
that it says more than appears on the face of it. it is the duty of the prosecution to 
show that it has in fact the guilty meaning or intent attributed to it* 

I. • Whoever'.-—Not only the writer of seditious articles but whoever uses 
in any way words or printed matter for the pmpose of exciting feelings of disaffection 
to the Government is liable under the section, whether he is the actu^ author or not*. 


“It is...not sufficient for a perscai who has published matter calculated to 
excite hatred, contempt or disaffection, to say: ‘ This is not my own work because 
the adoption of the means, the publishing thereof was in itself his work, and therefore 
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it is, that the pnnter or publisher of an article, which is open to these objections is 
always to be held liable .. For everything that appears in his paper, the editor, printer, 
or publisher is as responsible as if he had writ^ the article himself. No doubt the 
question of his liability to punishment is a matter which has to be seriously consi¬ 
dered, and circumstances may considerably mitigate the penalty which has to be im¬ 
posed But his liability to conviction under the section is not affected by the circum¬ 
stance that the publisher who used the words did not originate them. The result of 
his using the words in his publication is the same whether he had written the artide 
himself, or made use of it m other ways. Whoever the composer might be, whoso¬ 
ever wrote or caused it to be written, the person who used it for purposes of exciting 
disaffection is guilty of an offence under s l24A The registered printer of a paper 
is liable to be convicted for a seditious article which appears in it, and cannot escape 
responsibility on a plea of temporary absence, want of actual knowledge, consent or 
intention, even if proved*. Section 7 of Act XXV of 1867 makes the pnnter respon¬ 
sible, whoever may be the writer of the articles in the paper, unless he can prove 
absence from the office of the paper in good faith and without knowledge that during 
his absence seditious matter would be published. It is not absence m good faith for 
the printer to go away, but with fuH knowledge of what is going to happen in his 
absence and for the purpose of shirking his liability* But he is not liable for sedi¬ 
tious articles publish^ in the newspaper without his knowledge during his bona fide 
absence*. Where the editor of a newspaper was convicted and sentenced under this 
section and the accused made his declaration as printer and publisher thereafter, and 
continued so to act after the editor had resumed w'ork on release from jail, and further 
allowed his name to it from the town of publica¬ 
tion of the paper whi therein, and engaged during 

the period in lus own ....__ cm? interest in the paper, it was 

held that he had not made out the bona fides of his absence, and was. therefore, legally 
responsible for the articles’. The fact that a seditious article was not written by the 
editor would not affect the question of his guilt, whatever effect it may have on the 
question of sentence*. 

A person making a statutory declaration under Act XXV of 1867, that he is 
the printer and publisher of a newspaper, is presumably liable as such printer or pub¬ 
lisher but may rebut such presumption. The liability of a proprietor is not goremed 
by the Act and depends upon different considerations. The ground of liability m his 
case is that he authorized the publication of the incriminating article The authority 
may be established by direct proof or as a reasonable inference from all the facts of 
the case. Under s. 14 of the Evidence Act, it is open to the Court to presume that 
the proprietor, having the control of the paper, auUiorizcs the publication of Uie matter 
which appears in it Such a presumption may be improper in the case of a large 
paper, with a separate editor responsible for the selection and publication of the lite¬ 
rary matter, but in the case of a petty paper, with no responsible editor and published 
under the eye of the proprietor, the presumption might be reasonable though it would 
be open to him to rebut such presumption by lowing that the publication was in fact 
not authorized by him Though no authority to publish libellous matter may have 
been originally given, such authonty may be inferred from the conduct of the parties, 
such as the publication of other libellous matter without .anv remonstrance or inter- 
' ■ Other issues df the 

rove such authonty. 

. -- libel will not rebut 

buen presumption if during such absence he exercises complete control over the 
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paper^. In a Bombay case Chandavarkar, J, said that “ a declaration, made under 
s. 4 (of the Press Act, 1867), is intended by the Legslature to have a certain effect, 
namely, that of fastening responsibility for the conduct of the press on the person 
declaring in respect of matters where publv interests are involved. Therefore, when 
a book complaint of as seditious or libellous is printed in a press, the Court perform¬ 
ing the functions of a jury may presume that the owner had a hand in the prmting 
and was aware of the contents and character of the book. But whether such a pre¬ 
sumption is warranted in any individual case must depend upon its own facts and 
circumstances The presumption. is not conclusive ; it is not one of law but of fact 
and it is open to the accused to rebut it. - .The object is to create a sense of respon-. 
sibihty, so that if any public mischief occure owing to any action or conduct of the 
press, the law can at once know who must pnma facie be held responsible for it.. .the 
Courts should be careful to draw no inference of guilt against the declarant from the 
mere lact of declaration but must consider the surrounding circumstances and proba¬ 
bilities to enable them to arrive at a conclusion whether the declarant had a h^d in 
the printing and publishing so as to bring him within the operation of s. 124A.. 
where the charge is under that section lOiowledge by a printer of the nature of 
the matter printed is a question to be determined on the particular facts of 
each case^ 

It is not sufficient for an accused person to say that what was put into his 
paper of a seditious character was put in during his absence and without his autho¬ 
rity. If he did not authorize it, it is for him to prove that as a fact, because it must 
be within his knowledge whether any such authority was given* Where the accused, 
who was the proprietor, keeper and printer of a press, was absent from the place when 
the pamphlet was sent to the press for publication, and there was no evidence to show 
that he was aware of the contents of the pamphlet, beyond the fact that he was the 
ideclared proprietor and keeper of the press, it was held that the requisite intention not 
having been established he could not be convicted under this section®. 

Every, man. must be taken to intend the natural consequences of his own deli¬ 
berate act, and therefore the law will not excuse a journalist or newspaper writer on 
the ground that he writes for hire merely, or that the commeraal interest of his paper 
required the publication of the writings in question* If the registered owner and 
proprietor of a publishing house chooses to pnnt and publish a seditious book, the 
intent to excite disaffection is to be presumed The position of printers of seditious 
documents is probably worse than that of the authors, because the seditious acts of the 
authors would be far less extensive in their operation if it were not for the existence 
of persons able and willing to print and publish them^ 

In the prosecution in England against the printer of the Indian Sociologist the 
Court, in'convicting the printer, said : “If the accused published the libel, there is 
no distinction in law between what he wrote m it and what any other person wrote 
in it 

In the case of a manager of a press in which seditious matter is printed, the 
prosecution must establish by evidence that he had knowledge of such printing®. 

2. ' By words, either spoken or written'.—Recitation of a seditious poem at 
a meeting amounts to this offence*®. Disaffection may be excited in a thousand dif¬ 
ferent ways. A poem, an allegory, a drama, a philosophical or historical discussion 
may be used for the purpose of exating disaffection, just as much as direct attacks 
upon the Government Seditious writing, while it remains in the hands of the author 
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unpublished, will not make him liable. Publication of some kind is necessary'.’ The 
publishing of the life-sketch of a person who was admittedly a member of a society 
whose avowed object was to overthrow the Government established by law in Britisn 
India was held to be an offence under this section on the ground that the subject-matter 
of the publication was likely to bring Government into hatred or contempt or excite 
disaffection towards it*. 

Sending a seditious matter by post address to a private individual not by 
name but by designation as the representative of a large body of students amounts to 
pubbeation if it is opened by anybody*. The sending through the post office of a 
packet containing a manuscript copy of a seditious publication with a covering letter 
requesting the addressee to circulate it to otheis, when the same was intercepted by 
another person and never reached the addressee, was held to amount to an attempt to 
commit sedition*. 

3. ' Visible representation A seditious libel does not necessarily consist 
of written matter, and it may be evidenced by a woodcut or engraving of any kind 
or by exhibition of flags*. 

The accused published a photographic pnnt called “ The Nation Personified ". 
The photo portrayed a muscular person styled India Personified {rashtra purusha) 
standmg on the lotus of self-reliance (svavalambma) wearing bracelets labelled self-rule 
(svarajya) and hail motherland (vande maiaram) and holding in his right hand a 
sword called boycott (ba)its/iki7r). and in his left a map of India covered with por¬ 
traits of Dadabhai Naoroji, Tilak, Paranjpe, Bijapurkar and Khare, who were de¬ 
signated as friends of India (Yar-i-htnd) and national luminaries (Toshtra dtpaka). 
In the left-hand bottom comer of the photo there were two dogs barking at the rashtro 
puTitsha labelled as "Dependants on others" (paravalambee) and near them stood 
two persons called "Effeminate” (janant) In the left-hand top comer there were 
portraits of Shivaji, Ramdas, Goddess of India’s Independence {Shu Bharat Sva- 
tmtrata) and Swami Vivekanand. Beneath these portraits were two texts . (1) "He 
who depimded upon others, lost his cause”, and (2) "Will the force of injustice 
(immorality) or physical force prevail”? In the top right-hand comer there were 
portraits of Chaphekar brothers, Ranade, Chiplunkar, Phadke. Khudiram Bose, Pro- 
phuUa Chaki, Tatya Topi, Rani of Jhansi and Nana Saheb, some of whom had rebelled 
against the British Gwemment or had been e.xecutcd for murder or convicted of 
sedition. These peisons were styled “Rdiable Hindu Patriots" The Sessions Judge 
in convicting the accused of sedition observed “ From the above description of the 
picture and its meaning it is clear that it is of a seditious nature and would be likely 
to excite hatred and disaffection to Government in the minds of persons who look at 
it ”. The High Court in confirming the conviction said " The mam evidence is 
really the evidence of the photograph itself, and although some of the photographs 
■therein contained are photographs of gentlemen against whom there is nothing what- 
•ever to be said, yet, we think, we must take the photograph as a whole And so con¬ 
sidering it we are clear that its symbolism plainly exhorts to hatred of the established 
Government. That is made plain throughout the picture, and particularly by the 
selection as models for imitation of persons who have rebelled against the existing 
Government or have been executed foi murder or convicted of sedition 

The wnter of an article may be guilty of sedition, no matter how guardedly he 
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attempts to conceal his real object, but the registered printer and publisher cannot be 
punished if the concealed object is not established by the evidence on the record'. 


4. * Attempts, etc/—An attenqit is an intentional preparatory action which, 
fails in object—which so fails through circumstances independent of the person who- 
seeks its accomplishment* When a man does an intentional act with a view to attain 
a certain end, and fails in his object through some circumstances independent of his 
own will, then that man has attempted to effect the object at which he aimed^. To 
constitute an attempt all that is necessary is some external act, something tangible 
and ostensible of which the law can take hold as an act showing progress towards the- 
adual commission of the offence. It does not matter that the progress was inter¬ 
rupted*. It is not necessary in order to bring the case -within this section that it 
should be shown that the attempt was successful Attempt does not imply success. 
It IS merely trying Whoever tries to exate, attempts to excite, etc., is held to come 
witliin this section Whether the intention has achieved the result is immaterial. If 
the accused tried to excite hatred and contempt, the fact that he failed to do so will 
be no justification for him That wiU be a matter to be decided in determining the 
sentence*^ If the attempt is made, the accused cannot shelter himself behind the fact 
that those to whom he may have addressed himself have either been too discreet or 
too temperate to act upon the obvious meaning of his teaching®; or that the peaceful 
circumstances and conditions of the Empire render his act innocuous^ IVhere the 
accused attempts to rouse the leeUngs penalised by this section, he is guilty although- 
such feelings may not have been aroused m a single person, for an “ attempt'' is made 
an equal basis for conviction as is the real rousing or exciting of these particular 
fwiings*. What is rendered pumshablc is the intentional attempt, successful or other¬ 
wise, to rouse against Government the feelings enumerated in the section and a mere 
tendency in an article to promote such feding is not sufficient to justify a conviction®. 

To determine whe^er an attempt to commit the offence of sedition is commit¬ 
ted by the publication of certain articles, it is necessary to determine what is their 
true meaning, what is the innuendo they convey, and what is the covert meaning, if 
any, they have. The probable, or natural effect of the words used must then be 
decided, that Is whether they are calculated W bring into hatred or contempt tils' 
Government, or excite against it feelings of disloyalty or enmity If they are so, then 
it should be considered whedier that was not the intention with which the words were 
used or published. For the purpose of determining whether or not that was the in¬ 
tention, the principle,' that a man must be taken pjtma facte to intend that iihich is- 
the natural result of his acts under the ciicumstances and in the particular case in 
which that act has taken place or occurs, should be applied In determining whether 
the mtention with which any document is published is or is not seditious, the writer 
must be deemed to intend the consequence which would naturally follow from his work¬ 
taking into consideration the time and circumstances of the case'® 

In order to decide whether or not a speech constitutes an attempt to excite 
hatred, contempt, or disaffectiem, it should be viewed from the standpoint of tlie types 
of persons to whom it was primarily addressed On the one hand, their limitations, 
if any, have to be taken into 'account; on the other, the fact that the words may convey 
to them a literal meaning must not be lost sight of The time and the place are also 
factors which should be considered". 
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Existence of a grievance, real or supposed, is no excuse or answer to an attempt 
to arouse towards Government feelings of hatred, contempt or disaffection^. 

An attempt to publish sedition is complete as soon as a copy of the newspaper 
containing it is sold. It is none the less an attempt because something external to the 
.accused happened which prevented a perusal of the article by the buyers or any other 
member of the public*. 

in cases decided under the old section the expression “ attempts to excite, etc ” 
is explained as follows :— 

“ If a person uses either spoken or wntten words calculated to create in the 
minds of the persons to whom they are addressed a disposition not to obey the law¬ 
ful authority of the Government, or to subvert or resist that authority, if and whcai 
'Occasion should arise, and if he does so with the mtention of creating such a disposi¬ 
tion in his hearers or readers, he will be guilty of the offence of attempting to excite 
disaffection within the meaning of the section, though no disturbance is brought about 
fay his words or any feeling of disaffection, in fact, produced by them It is sufficient 
for the purposes of the section that the words us^ are calculated to excite feeling of 
lU-will against the Government and to hold it up to the hatred and contempt of the 
people, and that they were used with the intention to create such feeling 

An attempt to excite feelings of disaffection to the Government is equivalent 
to an attempt to produce hatred of Government as established by law, to excite poli¬ 
tical discontent and alienate the people from their allegiance* 

5. 'Hatred or conterape’.—^“With the feeling of hatred the law can do 
nothing because it cannot see into the heart and cannot reform it, but law does step m 
when any attempt is made to excite that feeling in others'’® 

‘ Hatred ’ and ' contempt ’ towards Government may be created by wntinga 
imputing to the Government base, dishonourable, corrupt or malicious motives m the 
discharge of its duties or by writings unjustly accusing the Government of hostility 
or indifference to the welfare of the people® 

A speech which brings the Government into hatred and contempt cannot be 
considered to be innocuous because sudi hatred and contempt cannot be increased 
from the standard that exists in the mind of the people to whom it is addressed^ It 
is quite possible by the abuse of Government officials to make an endeavour to bring 
into hatred or contempt the Government established by law m British India* 

The amount or intensity of disaffection is absolutely immaterial except perhaps 
in dealing with the question of pumshment* 

6. ’ Disaffection —Explanation 1 says that the word ‘ disaffection ’ “ includes 
•disloyalty and all feelings of enmity". The expression ‘disaffection’ is best defined 
as primarily meaning ' the contrary to affectionand it goes very much towards ex¬ 
pressing the same as ‘hatred or dislike’ It may cover some thing, perhaps a little 
different from the expression ‘ hatred ’ because it includes ‘ disloyalty To urge 
people to rise against the Government is tantamount to trying to exate feelings of dis¬ 
loyalty in their minds*®. " ‘ Fedings of enmity ’ mclude ill-will, hostility, feelings of 
dislike amounting to enmity, and anythmg of a similar class or character which can 
'be summansed under the expressirai ‘disloyalty’ and ‘feelings’ of enmity”'”. 

The following judicial interpretations given to this word should be noted : 

1. ‘ Disaffection ’ means a feeling contrary to affection, in other words, dislike 


* Vtna^ek Narayen Bkatye, (1899) 2 
Bom t- R. 304 311 

, * Gatieih Boh onl Modofe, (1909) 12 Bom 
L. R 21. 34 Bom 378 

* Per Pttheram, C. J, in fogendra Chun- 
dcT Bose, (1891) 19 Cal 35, 44 

* Ramchandra Norayan, (1897) 22 Bom 
152, 15(3, PB 

® Per Batty, J, in Bhaskai ffolianl Bko 
Jxjtlar. (1906 ) 8 Bom L R 421. 437 
« Besml. (1916) 39 MaA 1085 
» Dandekar, (1929) 31 Cr L J 429, 


liauu. cr c 452 

* Satya Ranjan Baksht. (1929) 56 Cal 
10^. lawKiklC (1932) 36 C. W. N. %2. 

Cangadhar Ttlak, (1897 ) 22 Bom. 

Filth Ciurunal Sessions. Case No. 1, deaded 
on Noiember 24, 1927 (Unrep Bom.) 

I ‘ h " khm- 

koT, (1929) Second Cnminal Sessions. Case 
N^l, deaded on March 27. 1929 (Uarep 


L.C. lOA 
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or hatred*. 

2. It means hatred, enmity, dishte, h(»tilily, contempt, and every form of 
ill-will to the Government. ‘Disloyalty’ is perhaps the best general term, compre¬ 
hending every possible form of bad feding to the Government*. 

3. It means political alienation or discontent, a spirit of disloyalty to the- 
Government or existing authority®. 

I 4. It signifies political alienation or discontent, that is to say, a feeling of dis¬ 
loyalty to tlie Government or existing power, which tends to a disposition not to obey 
but to resist and attempt to subvert that Government or power. It caimot be con¬ 
strued to mean an absence of or the contrary of affartion, or love, that is to say, dislike 
or hatred*. 

5 It IS a positive political distemper, and not a mere absence or negation of 
love or good-will. It is a positive feeling of aversion which is akin to disloyalty, a 
defiant insubordination of authonty, or when it is not defiant, it secretly seeks to- 
alienate the people, and weaken the bond of allegiance, and prepossesses the minds of 
the people with avowed or secret animosity to Government, a feeling which tends to 
bring the Government into hatred or contempt by imputing base or corrupt motives to 
it, makes men indisposed to obey or support the laws of the realm, and promotes dis¬ 
content and public disorder^. 

6. It means ‘disloyalty’ Anyone who excites or attempts to excite feelings 
of hatred, dislike, ill-will, enmity or hostility towards the Government established by 
law in British India, excites or attempts to exate feelings of ‘ disaffection 

7. Disaffection is a feeling and not the want of a feeling. It is not the ab¬ 
sence of affection It is not indifference, but a positive emotion not necessarily promp¬ 
ting the action, but with a tendency to influence conduct ;ust as all our feelings do. 
It is not necessarily limited to “ feelings of enmity ’’ It is intended to express a feeling 
which can only e.xist between the ruler and the ruled Feelings of personal affection 
in such a connection are not demanded but only such feelings as the relation of the 
subject to the Government necessarily implies This relation implies the recognition, 
on the part of the ruled, of the Government as a Government. The ruler must be 
accepted as a ruler, and disaffection, which is the opposite of that feeling, is the repu¬ 
diation of that spirit of acceptance of a particular Government as ruler*. 

To suggest some other form of (^vemment is not necessarily to bnng the pre¬ 
sent Government into hatred or contempt. Hence, a speech alleging the present 
Go%‘emment of the country to belong to the capitalist class, drawing attention to the ac¬ 
tion of Government in banning certain militant class organisations and not banning 
others which are alleged to be capitalist orgamsations, describing the effect of such 
action to be that the capitalist organisations found it easier to put down the workers' 
movement, alleging the motive of such action to te the common motive of all Govern¬ 
ments which is to encourage a refonmst movement as a method of checking the revo¬ 
lutionary movement, and, in the sum, recommending the Bolshevik form of Govern¬ 
ment as preferable to the present capitalist form, does not amount to sedition*. 

When the Bill for amending this section was introduced it was proposed to add 
the words “ or ill-wiH ” at the conclusion of explanation 1 But the Select Committee 
tho I " ” feelings of iJl-wUl ” was too wide and vague. They 

sail of ill-will amount to disloyalty or enmity that 

the s is i»ntemplated by the clause A certain amount 

of.. - - -. r genuine loyalty In view of this opimon some of 

the interpretations given above, notably those of Strachey, J, and Edge, C. J, are 
not of any authority. ' • 


® Per Pethcram, C J, in Jogendta Chun- 
der Bose. (1891) 19 Cal 35. 44. 

* Per Strachey, J., m Bal Gangadhar Ttlak, 
(1897) 22 Bom. 112, 134. 

* Per Farran, C. J, in Bamekaiidra 
Nara^an. (1897) 22 Bom 152, 156. FB 

* Per Parsons, J, in ibid, p. 159 

* Per Ranade, J., m tbtd, p. 162. 


• Per Edge, C J, in Amba Prasad, (1897) 
20 All. 55, 68, FB. 

* Per Batty, J, in Bhaskar Balvant Bko- 
patkar. (1906) 8 Bom. L. R. 421. 437. 433 , 

» Kamal Krishna Sircar, (1935) 39 C. IV- 
N. 1245, 62 C L. J. 116, 36 Cr. L. J. 1370. 

» Gazette of India, 1898, Part V, p 14. 
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7. 'Her Majesty’.—‘Her Majesty’ means the sovereign for the time being 
of United Kingdom of Great Britain and Ireland (s. 13). 

8. 'Goternment established by law in British India'.—This means British 
rule and its representatives as such,—the existmg political system as distinguished from 
any particular set of admimstrators*. It means, “ to put it very briefly, British rule 
in India as established by the Government of India Act In this sense the ‘ Govern¬ 
ment’ includes not only the Government of India but* also Local Government-. 
‘Government’ docs not mean the person or persons for the time being. It means the 
person or persons collectively, in succession, who are authorized to administer Govern¬ 
ment for tlie time being. One particular set of persons may be open to objection, and 
to assail them and to attack Ihimi and excite hatted against them is not necessarily 
exciting hatred against the Government because they are only individuals, and not 
representatives of that abstract conception which is Government* There is a dear dis¬ 
tinction between the Government and the individual officers employed under the 
Government Words bringing the former onto hatred or contempt constitute sedition, 
but similar words directed against the latter can only infringe the law of libel*. 

The expression * Government established by law in British India ’ means “ the 
various Governments constituted by the statutes relating to the Government of India 
now consolidated into the Government of India Act of iMs (5 & 6 Geo. V, c 61) and 
would denote the person or persons authorized by law to administer Executive Govern¬ 
ment m any part of British India The feelings, which it is the object of s 124A to 
prohibit, may be excited towards the Government m a variety of ways, it is possible to 
excite such feelings towards the Government by an unfair condemnation of any of 
Its services Whether in a particular case the condemnation of any service 
is sufficient to excite any feeling of hatred or contempt or disaffection towards Govern¬ 
ment by law established in British India, must depend upon the nature of the criti¬ 
cism, the position of the service in tlie administration and all the other circumstances 
of that case. It would be a question of fact to be determined in each case with 
reference to its circumstancesThe phrase ‘Government established by law in 
British India ’ means the established authority which governs the country and admi¬ 
nisters Its public affiaifs and includes the representatives to whom the task of Govern¬ 
ment IS entnisted*. They include executive power in action and do not mean merely 
the constitutional frame-work* No substantial distinction can be drawn between the 
■‘ Government established by law m Britisli India ’’ and the " Executive Government 

“ The Gmemment established by law acts through human agency, and admittedly 
the Civil Service is its principal agency for the admimstration of the country in times of 
peace. Therefore where,. you criticise the Civil Service en bloc, the question whether 
you excite disaffection against the Government or not seems to me a pure question of 
fact. You do so if the natural effect of your words, infusing hatred of the Civil Service, 
is also to infuse hatred or contempt of the established Government whose accredited agent 
the Civil Service is. You avoid doing so if, preferring appropriate language of modera¬ 
tion, you use words which do not naturally excite such hatred of Government It is 
a mere question of fact 

It is permissible to a writer to dwell upon Uie foreign ongm m the Government 
of India and confine himself to advocating a larger employment of Indians, so as to 


Per Strachey, J, in Bal Gangadhar Ttlak, 
(1897) 22 Bom. 112, 135 , Irt the maltei of 
Atntila Bq:q, Potnka. (1932) 37 C W N. 
IbG. 33 Cr. L J. 949, f b 

» ^ Fawcett. J, in Philip Spratt, (19271 
Fifth Criminal Sessions, Case No 1, deaded 
on Notember 24, 1927 (Unrep Bora ). 

» Besaiit, (1916) 39 Mad. 1085. A'sAr- 
IctJficJionJTa fiaj- Chaudhuti. (1932) 59 Cal 
1197. 

* Per Batty, J. m Bhaskar Bah ant Bho- 
polkar, (1906) 8 Bom. L R. 421, 441 


5 Rat Pat. (1922) 3 Lah 405 

* Per Shah. J.. va Bal G Titak. (1916j 19 
Bom. L R 211, 270, 18 Cr L J 567. 

' Sundat Lai (1919) 42 Al) 223. F.B 

* KskiKcsItcItondia A’ai Chaudkuit. 
(1932 ) 59 Cal 1197 

* In TC Anandbazat Patnka, (1932 ) 60 
Cal 403 , Kshiteeshchandia Ray Chaudhuti, 
(1932) 59 Cal 1197 

Per Batchelor, J, in Bal C. Tdak, 
(1916) 19 Bom L R 2il, 264, Sajortt Kanla 
Das. (1930) 57 Cal 1217 
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make the Government a little less foreign, or eventually get rid of its fordgn nature^. 

As to the definition of ‘Government*, see s 17, supra. The expression ‘estab¬ 
lished by law in British India ’ restricts the meaning which this word otherwise has. 

As to the definition of ‘ British India *, see s. 15, supra. 

Incitement to secure ' Swaraj—‘ Swaraj' does not necessarily mean govern¬ 
ment of the country to the exclusion of the pr^ent Government, but its ordinary accep¬ 
tance is ‘ home-rule ’ under the Government. The incitement of the members of a 
public meeting to exert themselves to secure ‘ Swaraj ’ does not amount to sedition*. 
This case draws a sharp line between change of Government and a change of form of 
Government. Advocating ' home-rule ’ for India is not per se objectionable. But such 
advocacy must not offend against existing laws*. 

'9. Explanation 1.—Where the Court came to the conclusion that the whole 
effect of the speech in question was to suggest to the hearers that Government was taking 
sides against labour and was taking the part of capitalists, it held that to make a charge 
of gross partiality of that sort against Government was calculated to inspire feelings of 
enmity and disaffection towards Government* Where an article in a newspaper ex¬ 
pressed that the law was being employed as a weapon of tyranny and that the maker 
of the law and those responsible for its administration viewed with pleasure executions 
carried out in pursuance of the law. it was held that the language of the articles came 
within the purview of this section’ 

10. Explanations 2 and 3.—Both these explanations have a strictly defined 
and limited scope They have no application whatever unless the article in question 
criticises “the measures of Government” or “administrative or other action of the 
Government ” and that too “ without exciting or attempting to excite hatred, contempt, 
or disaffection ’. The object of the explanations is to protect bona fide criticism of 
public measures and institutions with a view to their improvement, and to the remedying 
of grievances and abuses, and to distinguish this from attempts, whether open or dis 
gulsed, to make the people hate their rulers. 

The Select Committee to which the Bill to amend this section was referred, in 
their Report say : " We have added explanation 3 to make it clear that criticism on 
the action of Government is not confined to cases in which it is sought to bring about 
an alteration of what has been done. For example, suppose the Government make an 


explanations uniform 

Explanations 2 and 3 give a perfect freedom to journalists, to publicists, to 
orators and public speakers to discuss the measures and administrative acts of Govern¬ 
ment, to disapprove of them, to attack them, and to use forcible and strong language 
if necessary, and to do everything legitimate and honest m bringing before the public 
or the Government the fact that thdr measures or their actions are disapproved by a 
section of the public or by that particular spealrer or journalist. But a publicist, a 
journalist, or a speaker, has no ri^t to attnbute dishonest or immoral motives to 
GovemmenL Criticism, though harsh and uncompromising, must be free from the taint of 
language which is likely to arouse or calculated to engender feelings of enmity, hatred, 
or disloyalty against government*. 

The limits to which a public speaker or wnter can go in criticising the acts of 
Government are well summarized by Strachey, J.—" A man may criticise or comment 
upon any measure or act of the Government, whether legislative or executive, and freely 
express his opimon upon it. He may discuss the Income-tax Act, the Epidemic Diseases 


1 Per Fawcett, J, m Phtltp Spratt, (1^) 
Fifth Cnminal Sessions, Case No 1, deaoea 
on November 24, 1927 (Unrep. Bom ). 
s Btni Bhuihnn Rov. (1907) 34 991. 

s Besant, (1915) 39 Mad. 1085. , _ 

* Maniben Kara, (1932 ) 34 Bom. L. R. 


1642, 57 Bom. 258. 

® Kzhileeshehandra Ray Cltaudhuri- 
(1932 ) 59 Cat 1197. 

» Bal Cangadhar Tilak, (1908) 10 Bont 
L. R. 848; Phanendra Nath MiWrr,(1908)35 
Ca] 945. 
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Act, or any military expedition, or the suppression of plague or famine, or the adminis¬ 
tration of justice. He may express the strongest condemnation of such measures, and 
he may do so severely, and even unreasonably, perversely and unfairly. So long as he 
confmes himself to that, he will be protected by the explanation. But if he goes beyond 
that, and, whetlier in the course of comments upon measures or not, holds up the 
Government itself to the hatred or ccoitempt of his readers,—as for instance, by attri¬ 
buting to it every sort of evil and misfortune suffo’ed by the people, or dwelling adverse¬ 
ly on its foreign origin and character, or imputing to it base motives, or accusing it of 
hostility or indifference to the welfare of the people,—then he is guilty under the section”^. 

" Full liberty of tlie press is preserved to writers and publishers of newspapers 
to make whatever comments they like and in however strong language expressing dis¬ 
approbation or disapproval of any measures of the Government, if the object of the dis¬ 
approval expressed in however strong language is to obtain their alteration by lawful 
means, that is to say, by arguments or by persuading the general public that those 
measures are bad and ought to be altered It is one thing to use strong language about 
measures with a view to secure their alteration. It is quite another thing to use lan¬ 
guage which does not do that, but docs something far different, namely, excites or at¬ 
tempts to excite hatred, contempt or disaffection against tlie Government That is the 
distinction which is drawn. Liberty of the press by all means, say what you like, in 
whatever language you Uke, however strong Condemn measures of Government by 
all lawful means and argument But while malung use of the liberty of the press, do 
not transgress tlie reasonable limit which is imposed for the safety of the Government, 
that is to say, do not excite or attempt to excite hatred, or contempt or disaffection 
towards tlie Government established by law in British India 

“ It lias been the policy of the Legislature to presePr'e as far as possible and 
within all reasonable limits the cherished freedom of the press which has been for gene¬ 
rations one of the joys and privileges of the British people in whatever part of the world 
they have found themselves Under explanation 3 it is open to any newspaper editor 
or propnetor to express his disapprobation in whatever language he likes and however 
strong of any admirustrative or other action of the Government It docs not matter 
what is the language used to condemn the administrative or other action of the Govern¬ 
ment provided he does not overstep the limit on what the safety of the Government 
depends, the proviso being that he must not excite or attempt to excite hatred or con¬ 
tempt or disaffection 

Liberty of the press means complete freedom to write and publish without censor¬ 
ship and without restriction, save such as is absolutely necessary for the preservation of 
society. It might be the province of the press to call attention to the weakness or im¬ 
becility of a Government when it was dcro for the public good It would also be its 
duty to complain of a grievance which the public go^ required to be removed, though 
the very assertion of a grievance creates discontent to a certain extent Such writings, 
though trenching closely upon sedition, should receive the protection of a jury. 

Every man is free to write as he thinks fit, but he is responsible to the law for 
what he writes ; he is not, under the pretence of freedom, to invade the rights of the 
community, or to violate the constitution, or to promote insurrection, or endanger the 
public peace, or create discontent, or bnng justice into contempt, or embarrass its func¬ 
tions Political writing, when confined wilhm proper and lawful limits, is not only 
justifiable, but is protected for the public good, and such writings are to be regarded 
in a free and liberal spirit A writer may critiase or censure the conduct of the ser¬ 
vants of the Crown or the acts of the Gov^emment—he can do it freely and Iiberaify, 
but it must be without malignity, and not imputing corrupt or malicious motives ; with 
the same motives a wnter may freely cnticise the proceedings of Courts of Justice and 
of individual Judges—nay, he is invited to do so and to do so in a free and fair and 


' Ba! GmiaJhai Ttlak. (1897 ) 22 Bom. 
112, 137 approved of m Martoinohm Chose, 
(1910) 38 Cal. 253. See SotyoTajijan Baksht, 
(1927) 45 C L J 638. 28 Cr. L J 723 
• Per Blackwell. J, m Ktishnaii Khadilkar, 


(1929) Second Cnmmal Sessions, Case Na 1 
(kaded on March 27. 1929 (Unrep. Bom.)’ 
SecreluTv. High Couit Bar Assoeialion La- 
hote (1932 ) 33 P U R. 911, 33 Cr L J. 831. 
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Act, or any military expedition, or the sui^rcs^on of plague or famine, or the adminis¬ 
tration of justice. He may express the strongest condemnation of such measures, and 
he may do so severely, and even unreasonably, perversely and unfairly. So long as he 
confines himself to that, he will be protected by the explanation. But if he goes beyond 
that, and, whether in the course of comments upon measures or not, holds up the 
Government itself to the hatred or contempt of his readers,—as for instance, by attn- 
buting to it every sort of evil and nusfortune suffered by the people, or dwelling adverse¬ 
ly on its foreign origin and character, or imputing to it base motives, or accusing it of 
hostility or indifference to the welfare of the people,—then he is guilty under the section”^. 

“ Full liberty of the press is preserved to writers and publishers of newspapers 
to make whatever comments they like and in however strong language expressing dis¬ 
approbation or disappro\*al of any measures of the Government, if the object of the dis¬ 
approval expressed in however strong language is to obtain their alteration by lawful 
means, that is to say, by arguments or by persuading the general public that those 
measures are bad and ought to be altered It is one thing to use strong language about 
measures with a view to secure their alteration It is quite another thing to use lan¬ 
guage which does not do that, but does something far different, namely, excites or at¬ 
tempts to excite hatred, contempt or disaffection against the Government. That is the 
distinction which is drawn. Liberty of the press by all means , say what you like, in 
whatever language you like, however strong. Condemn measures of Government by 
all lawful means and argument. But while making use of the liberty of the press, do 
not transgress the reasonable limit which is imposed for the safety of the Government, 
that IS to say, do not excite or attempt to excite hatred, or contempt or disaffection 
towards the Government established by law in British India. 

“ It has been the policy of the Legislature to preserve as far as possible and 
within all reasonable limits the cherished freedom of the press which has been for gene¬ 
rations one of the joys and pnvilegcs of the British people in whatever part of the world 
they have found themselves Under explanation 3 it is open to any newspaper editor 
or propnetor to express his disapprobation in whatever language he likes and however 
strong of any administrative or otlier action of the Government It does not matter 
what IS the language used to condemn the administrative or other action of the Govera- 
mont provided he docs not overstep the limit on what the safety of the Government 
depends, tlie proviso being that he must not excite or attempt to excite hatred or con¬ 
tempt or disaffection 

Liberty of the press means complete freedom to write and publish without censor¬ 
ship and without restriction, save such as is absolutely necessary for the preservation of 
society. It might be the province of the press to call attention to the weakness or im¬ 
becility of a Government when it was done for the public good It w'ould also be its 
duty to complain of a grievance which the public good required to be removed, though 
the very assertion of a grievance creates discontent to a certain extent Such writings, 
though trenching closely upon sedition, should receive the protection of a jury 

Every man is free to write as he thinks fit. but he is responsible to the law for 
wiiat he writes; he is not, under the pretence of freedom, to invade the rights of the 
community, or to violate the constitution, or to promote insurrection, or endanger the 
public peace, or create discontent, or bnng justice into contempt, or embarrass its func¬ 
tions. Political wnting, when confined withm proper and lawful limits, is not only 
justifiable, but is protected for the public good, and sucli writings are to be regarded 
in a free and liberal spirit A wnter may cntiase or censure the conduct of the ser¬ 
vants of the Crown or the acts of the Government—he can do it freely and liberally, 
but it must be without malignity, and not imputing corrupt or maliaous motives; with 
the same motives a writer may fredy criticise the proceedings of Courts of Justice and 
of indivndual Judges—nay, he is invited to do so. and to do so in a free and fair and 

' Cangadhar Tiiak, (1897 i 22 Bom. U929) Second Cnminal Sessions, Case So. 1, 
112, 137 appro\cd ol in Manoniohatt Chose, deaded on March 27, 1929 (Unrep. Bom); 
<1910) 38 Cal. 253 See Satiaranjait Bakskt, SeaetuTS. Hitb Court Bar Association. Ba- 
11927) 45 C L. J 638. 28 Cr L J 723. hort. (1932 ) 33 P L. R. 911. 33 Cr. L. J. 831. 

' Per Blackwell. J . m Kttshnaji KhadUkaT, 
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liberal spirit. The law does not to put any narrow construction on the expres¬ 
sions used, and only interferes when plainly and deliberatdy the limits are pass^ of 
frank and candid and honest discussion*. 

“ Changes m policy and changes in measures are liable to criticism, and to cri¬ 
ticise and urge objections to them js a special right of a free press in a free country... 
Every liberty is given to all men to ^press their opinions, so long as they do not misuse 
or abuse that power to the mjury of others, including among injuries to others, injury 
to the State ” 2 . Where the object of the speaker was to obtain for Indians an increased 
and gradually increasing share of political authority and to subject the administration 
of the country to the control of the people {svarajya) and there was a distinct pleading 
that the political changes thus advocated should be obtained by lawful and constitu¬ 
tional means, it was held that there was no infringement of the provisions of this sec- 
tion®. A criticism of the Simon Commission and reference to the economic drain from 
India caused by the export of food-stuffs and other raw materials in exchange for which 
motor-cars, etc, were imported were held not to constitute an offence under this section*. 

The conditions at present in India are quite different from those which existed 
in 1897 and far greater freedom is given to the press now than was given in those days 
and things wluch may now be said and written with impunity would have been treated 
as seditious at the end of the last century The Court is to consider the existing state 
of the minds of the people and the existing conditions and to decide whether the article 
is likely to engender feelings of hatred, enmity or disloyalty m the minds of the readers*. 

An article in a newspaper, which is an attack upon the Government and also 
upon the personnel which constitute the Government, attributing to them a deliberate 
policy of fomenting communal strifes comes under the purview of this section, as any¬ 
body reading the article and believmg in the existence of such a policy would naturally 
both hate the Government and hold it in contempt and be disaffected towards it*. 

A criticism of the acts of the police which represents one of the chief agencies 
of the Government will fall within the purview of this section if the natural effect of 
the words used is to infuse hatred or contempt of the Government*. A spe^ which 
attributes evil motives to the Government and indulges m a wholesale denunciation is 
not a mere criticism of the policy of the Government Where a speaker told the audience 
that the Government wanted to rum those people who were trying to set them on the 
ri^t path, that the Englishmen had come to India to make the people addicts! to 
drink opium and bhang, that the executive and judiciary were partial to white men 
and exhorted the audience to resolve not to live under En^ishmen, it was held that the 
speech was calculated to excite disaffection agamst the Government and to bring it 
into hatred and contempt*. It is sedition to say in a public speech that the Govern¬ 
ment holds the lives of the people of this country as of no value and is prepared to 
shoot them down under the pretext of acting in the interest of law and order. Where 
a speaker said that the Government had \vound«l the feelings of the Sikhs in the matter 
of Sis Ganja Gurdwara at Delhi and any one could see the grief-provoking picture 
showing thousands of bullet-marks on the wall of the Gurdwara and that in the name 
of law and order bullets were showered on the people, it was held that the reference to 
the Sis Ganja Gurdwara and to the motive of the authonties to rain bullets under the 
cover of maintaining law and order was imdoubtedly such as to bring the Government 
established by law in British India into hatred and the speaker was guilty of sedition®. 


* Sullivan, (1868) 11 Cox 44, 49, 50; 
Colltns, (1839 ) 9 C. & P. 456 See also Lam¬ 
bert and Perry, (1910) 2 Camp. 398 

* Per Batty, J., in Bkaskar Balvant Bko- 
patkar, (1906 ) 8 Bom. L. R 421, 441 See 
the observation of Sadasiva ^yar, J., in P- 
Vaiadarajulu Nayudu, (1919) 37 M L. J. 
81, 88 

* Bal Cangadhar Ttlak, (1916) 19 Bom. 
L. R. 211, 18 Cr. L J. 567. 

* Ram Satan Das, (1930) 31 P. L R, 688, 
32 Cr. L. J. 444. 

* See Nageswar Prasad Sharma, (1924) 9 


P. L T 766, 26 Cr. L. J. 78. 

* Jagat Natain Lall, (1928) 9 P. L T. 
784. 29 Cr. L. J 773 

* Sfllya Ranjan Baksht, (1929) 56 CaL 
lOK 

» Kidar Nath Sakgal, (1929) 31 Cr. L J. 
603; Jnananjan Ntyogt, (1930) 31 Cr L J. 
1114, 119301 Cr. C 539: Satva Pal. (1929) 
31 P. L. It 11, 31 Cr. L. J. 266 : Arjan Singh. 
(1929) 31 Cr. L..J. 694. [19301 Cr. C 129- 

* Notainjan Das. (1930) 32 Cr. I- I- 538' 
11931] Cr. C. 95 ; Laehhman Singh. (1929) 
31 Cr. L J. 734. [1930] Cr C. 164. 
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S made a speech stating that though matters were bad under other Kings, who ruled 
before the British, we were never in a worse pbght than now. They have sucked our 
blood and vse do not realize this Again, whereas in previous days the education was 
general the present Government has only given educafaon to fit people for clerks and also 
the handicrafts and trade have been ruined S also referred to incidents of martial law 
days. It was held that the speech exceeded the limits of fair comment and brought the 
sp^er within the purview.of this section^. The opinion of a historian may be partial 
and such partiality is obviously not m itself criminal or even culpable, but there is 
mamfestly a vast difference between this and the deliberately setting out of only one 
side of the case. A compilation in which authorities are often misquoted, always in 
the direction of exaggeration or enbroidery of the evidence or conclusion stated by the 
author, and increasing the gravity of the charges made, and depicting nothing but lilack 
of any Englishman or any British measure and nothing but white of anybody else, 
is not a mere ‘ history ’ but is dehbcratdy calculated to create disaffection towards 
British rule*. 

Truth.—An article imputing vdioTesale bribery to the ministerial officers of the 
law Courts and to the low’er officers of the police force, and expressing grave doubts as 
to whether the Government ever inquire into such abuses, so much is it occupied witli 
investigations of boycott, dacoity and sedition, published when sedition is rife and the 
minds of people exated, may have the effect of creating a feeling that the Government 
is not doing its duty, and exceeds the limit of fair comment and is seditious, irrespective 
•of the question of the truth of the allegations’ If certain alleged facts are used as a 
peg on which to hang seditious comments the truth of the facts does not excuse the 
seditious commentary*. 

11. 'Disapprobation’.—This means simply disapproval It is quite possible 
to disapprove of a man’s sentiments or actions and yet to like him’ It is quite possible 
to like or to be loyal to any one, whether an individual or a Government, and at the 
same time to disapprove strongly of his or its measures A man may criticise or com¬ 
ment upon any measure or act of the Government, whether legislative or executive, and 
freely express his opinion upon it He may express the strongest condemnation of such 
■measures, and he may do so severely, and even unreasonably, perversely and unfairly^. 

It IS not sedition for a wnter to describe the Reform scheme as being monstrous 
and misbegotten, because it is not founded on democratic principles and not a genuine 
reform or a genuine initiation of constitutional progress, or to assert that some of the 
police officials and the judiciary are corrupt, unscrupulous and partial, or to state that 


the doctrine of passive resistance or refusal of co-operation with the Government within 
legal limits, or to desenbe the British Courts in India as ruinously expensive’ ^Vhere 
disapprobation of measures of Govemraait is motived throughout by a desire to excite 
hatred, contempt and disaffection towards it. it is immatenal to consider whether ab¬ 
solute independence is advised or any form of constitution advocated Any advocacy 
regarding change in the form of Government as brmging into hatred or contempt or 
exciting disaffection towards the present Government comes within the mischief of this 
•section*. 

It may be pointed out that “what was considered seditious under s 124.\. 
Indian Penal Code, in 1897 may not necessarily be held to be so m 1932 ; one cannot 
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shut one's eyes to changes in political cona^tions due to the march of events and tO' 
the declared objectives of the Governmait of the day"*. 

Dramatic performances.—Under the Dramatic Performances Act the Local 
Government may prohibit any dramatic performance of a nature 'likely to excite fl¬ 
ings of disaffection to the Govemmert* and authorize seizure of all its paraphernalia’. 
Persons taking part in any such prohibited performance may be prosecuted and con¬ 
victed* A conviction under this Act is no bar to a prosecution under this section’. 

Liability for letters of correspondents.—^Tbe editor of a paper is liable for 
unsigned seditious letters appearmg in the paper®. 

■Dissemination of seditious matter.—Section 108 of the Criminal Procedure 
Code con be brought into operation when any person is found to be disseminating 
seditious matter It runs as follows •— 

" Whenever a Chief Preridency or District Magistrate, or a Presidency Magis¬ 
trate or Magistrate of the first class specially empowered by the Local Government in. 
this behalf, has information that there is within the limits of his jurisdiction any person 
who, within or without such limits, either orally or in writing, or in any other manner 
intentionally disseminates or attempts to disseminate, or in anywise abets the dissemi¬ 
nation of,— 

(c) any seditious matter, that is to say, any matter the publication of which 
is punidiable under section 124A of the Indian Penal Code, or 

lb) any matter the publication of which is punishable under section 153A 
of the Indian Penal Code, or 

(c) any matter concerning a Judge which amounts to criminal intimidation, 
or defamation under the Indian Penal C^c, 

such Magistrate, if in his opinion there is sufficient ground for proceeding may 
(in manner hereinafter provided) require such person to show cause why he should 
not be ordered to execute a bond, with or wiUiout sureties, for his good beliaviour for 
such period, not exceeding one year, as the Magistrate thinks fit to fix. 

No proceedings shall be taken under this section against the editor, proprietor,, 
printer or publisher of any publication registered under, and edited, printed and pub¬ 
lished in conformity with, the rules laid down m the Press and Registration of Books 
Act, 1867, with reference to any matter contained m such publication except by the order 
or under the authority of the Governor General in Council or the Local Government or 
some officer empowered by tlie Governor General in Council in this behalf 

Liability for publishing seditious extracts-—The law does not excuse the 
publication in newspapers of writings which are in themselves seditious libels, merely 
because they are copied from foreign newspapers as items of news This will be a 
matter for the jury in considering the criminal intent; but they must also consider the 
circumstances under which the writings were copied, the state of the country at the 
time, the class of persons to whom the newspaper is addressed, the nature of the editorial 
comments accompanying them, if any, or their absence, if none, the general tone of the 
other writings in the newspaper, as the intent of the publisher is to be inferred from the 
natural consequences of his act*. 

Where the accused reproduced in his own paper a seditious article which had 
already been published in other papers without any prosecution having been launched 
with regard to those publications, and it was found that his primary intention in pub¬ 
lishing the article was to win over those who were within the Council to readiness to 
leave it, it was held that the accused was guilty of publishing a seditious article under 
this section®. 


* Per Chose, J , in In the tnoUer oj AthtU 
Bazar Patrika. (1932 ) 37 C W. N. 166, 176, 
33 Cr. L. J. 947, F3. 

2 Art XIX of 1876, s. 3. 

» Ibid, 8. 8. 

« Ibid. s. 6. 
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Republication of seditious articles from another newspaper, one of which only 
n’as filed as an exhibit by the prosccutjon and used in tJie case against the editor of 
that paper on his trial for sedition, is not a leport of the proceedings of a Court of 
Justice, and is not justifiable^. 

Where the compiler of certain Hindi Readers, meant for the use of children, 
collected together seditious utterances and sentiments which had already been published 
and the cumulative effect of which was to bring into hatred and contempt the Govern¬ 
ment, it was held that the books could be proscribed eyen though the originals were not 
proscribed. A compilation consisting of extracts from various sources may be sedi¬ 
tious and a fit subject for an order of proscription, though the extracts considered in 
relation to their own proper contexts may not be in themselves of a seditious nature*. 

Seditious meeting.—Stephen says: " ff a meeting is held for the purpose of 
speaking seditious words to tliose who may i^ttend it, those who take part in that de¬ 
sign are guilty of a seditious conspiracy, of which the seditious words ^spoken are an 
overt act. and their meeting is an unlawful assembly. If at a meeting lawfully convened 
seditious words are spoken of such a nature as to be likely to produce a breach of the 
peace, the meeting may become unlawful in all thc«e who speak the words or do any¬ 
thing to help those who speak to produce upon the hearers their natural effect The 
speaking of the seditious words is in itself an offence in the speaker, but a mere 
meeting for the purpose of political discussion is no»^ in itself illegal unless the circum¬ 
stances under which it is convened or its behaviour when it is convened is such as to 
produce reasonable fear of a breach of the peace, nor do I think that bare presence 
at such a meeting as a hearer or spectator makes a man guilty of any offence, though 
it may expose him to serious consequences if the meeting becomes disorderly and has 
to be dispersed, for in such a case force rnay be used against all persons who are pre¬ 
sent, whether they take part m the unlawful object of ilie meeting or not 

“ If one man uses seditious words at a meeting those who stand by and do 
nothing, although they do not reprobate them, are not guilty of uttering the seditious 
words. Those even who make a speech themselves are not guilty of uttering seditious 
words unless you can gather from the language they use that they are endeavouring 
to assist the other man in carrying out that portion of his speech, and by that course 
endeavouring to assist him in causing his words which excite to disorder to produce 
their natural effect upon the people 

To prevent meetings of a seditious character the Prevention of Seditious Meet¬ 
ings Act is passed. It is set out in full in the Appendix 

PRACTICE 

Evidence.—Prove (1) that the accused spoke or wrote the words, or made 
the signs or representations, or did some other acts, in question 

(2) That he thereby brouglil or attempted to bring into hatred or contempt; 
or exated or attempted to excite disaffection 

(3) That such disaffection was towards His Majesty, or the Government of 
British India. 

Evidence of publication.—If the manuscript of a seditious writing be proved 
to be HI the handwriting of the accused, and it be also proved to have been printed 
and published, this is evidence to go to the jury that it was published by the accused, 
although there was no evidence given to show that the pnnting and publication were 
by tlic direction of the accused? 

Portions of a speech charged as seditious taken down by a reporter are admis¬ 
sible in evidence*. 
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In order to establish the fact of publication of seditious matter transmitted 
through the post office it is not necessary to prove’the actual posting, nor that it was 
printed and published under the directions of the accused. If the seditious writing 
is shown to be in the handwriting of the accused, and it is further proved that the 
contents were in fact printed and published, there is sufficient evidence of publication 
by him'. 

An indictment for sedition alle^d “that the defendant, amongst other words 
and matter, uttered the words and matter following”, and then set out several sentences 
as though they had been uttered continuously The evidence showed that they had 
not been so uttered, but that the sentences had been selected from different parts of 
the speech, other matter intervening between them. It was held that there was no 
vanance, and that if any portions of the speech omitted, varied, or controlled the 
sense of those parts that were set out, the onus was upon the defendant to show it*. 

Upon an indictment against A B and others, for unlawfully meeting together 
with persons oinknowm, for the purpose of exciting discontent and disaffection, it was 
held (A B having presided at this meeting) that resolutions passed at a former 
meeting assembled a short time before, m a distimt place, and at which A B also 
presided, and the avowed object of which meeting was that of the meeting mentioned 
in the indictment, were admissible m evidence to show the intention of A B in assembl¬ 
ing and attending the meeting in question* 

■ Intention as gathered from other articles.—Seditious articles published in 
the same newspaper, not forming the subject of the charges, on which the accused is 
being tried at the time, are admissible to show the intention of the person, who printed 
or published the latter*. 

Articles not forming the subjea of the charge and appearing in other issues of 
the same paper are not admissible to show the intention of the writer in the article 
complained of in the absence of proof of his identity*. 

Where the prosecution tendered in evidence a copy of a letter purporting to 
have been written by the accused to the editor of af newspaper sending for publication 
a portion of a pamphlet charged as seditious, and the letter mention^ the writer’s 
motive in writing the portion sent, it was hdd that the copy of the letter was relevant 
xmder ss 9 and 14 of the Indian Evidence Act, as evidence of the accused’s intention 
and was admissible; and that it was not necessary for the prosecution to prove that 
the letter was sent before its copy could be admitted* A writing made subsequently 
by the accused and found in his possession, though not published, is admissible at his 
trial for an offence punishable under this section, as a piece of evidence which can be 
shown to the jury and used in argument* 

Intention as gathered from speeches not charged as seditious .—Where certain 
speeches form the subject-matter of a charge for sedition and when such speeches fomi 
part of series of speeches or lectures on one topic, delivered within a short period of 
time, any of such speeches or lectures will be admissible, under s 14 of the Indian 
Evidence Act, as evidence to prove the intention of the speaker in respect of the 
speeches which form the subject-matter of the charge* It is not open to the Court 
to admit evidence of other speeches allied to have been made by the accused on other 
occasions for the purpose of determining the guilt or otherwise of the accused or even 
for the purpose of determining the sent^cc to be awarded*. 

Intention as gathered from the written statement of the accused.—The 
written statement filed by the accused in a sedition case does not affect the intention 
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of the accused, which is to be derived from a construction of the speech itself. Never¬ 
theless It IS a matter to be taken into consideration, and shows liow the accused is 
minded^. 

Intention as gathered from the preface of a book.—In considering wlicther 
a book IS seditious the preface, though written by a third person, which throws light 
upon the intention of tlie writer, cannot be ignored*. 

Procedure.—^Not cognizable—^Warrant—^Not bailable—^Not compoundable— 
Court of Session, Chief Presidency Magistrate or District Magistrate or Magistrate of 
the first class specially empowered. 

An offence under this section is triable by alternative Courts including a Magis¬ 
trate of the First Class speaally empowered by the local Government, and under the 
Code the Magistrate has discretion to decide whether the case shall be tried by him¬ 
self or by the Court of Session. If the discretion is exercised m a judicial manner 
the High Court will not lightly interfere* 

Chapters IV and V of the Code apply to offences punishable under this sec¬ 
tion*. 

Special jur)’.—A trial for sedition before the High Court should ordinarily be 
before a special jury*. 

Sanction.—Sanction of Government is necessary for prosecution under this 
section*. A commitment of the accused upon the evidence recorded before such 
sanction has been given is illegal’. Orders under s 196 of the Criminal Procedure 
Code should be expressed with sufficient particularity and with strict adherence to the 
language of the section. An order purported to accord sanction to prosecute the 
editor, manager and the printer of a newspaper without specifying their names, and 
containing a misdescription of the seditious article On the day of the trial an 
amended order correrting the errors m the previous order was filed It was held that 
the prosecution was rightly instituted* Section 196 only requires that the complaint 
should be made upon authority from the Local Government and not that the actual 
complaint must be expressly authorized by the Local Government A complaint is 
not defective because it does not set out the speeches or alleged seditious words which 
form the subjccl-malter of the charge*. If the accused is charged under this section 
and also undei s 153A the charge docs not become defective merely because it docs 
not set out what portions of the speed) of the accused are within the provisions of 
this section and what are witiim those of s 153A 

It is not necessary that the order of Government sanctioning the prosecution 
should specify the sections under which the accused is to be tned’" 

Joint trial of printer and publisher.—The printer and the publisher of a* 
seditious writing can be tried jointly" 

Jurisdiction.—The offence is complete eiUier m the district where the author 
hands over the document for the purpose of being communicated to the public or in 
the district where it is sent by post for publication and is published** Sending news¬ 
papers by post from the office where they are published to other places cc«istitutes in 
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law publication at the places where th^ are salt*. 

Confiscation.—A Magistrate can order forfeiture of a newspaper or book con¬ 
taining seditious matter under s. 99A of the Criminal Procedure Code. 

Appeal to Privy Council.—Once it appears that the principles of the law of 
sedition have been rightly uhderstood Iqr the local tribunal, the question whetlier tho^ 
principles have been properly applied is so much in the nature of a question of fact 
and depends so largely upon local conditions that it is difficult for the Board to inter¬ 
fere on this ground with the conclusions arrived at by the Courts in India®. 

Charge.—In a Madras case it has been ruled that a charge of an offence under 
this section is defective if it does not set out the speeches or passages in speeches 
alleged to be seditious, but such defect does not vitiate the proceedings in virtue of 
ss. 225 and 537 of the Code of Cnminal Procedure*. But in a subsequent case two- 
other Judges of the same High Court have hdd that if an offence under this section 
is committed by words spoken, the requiranents of the law are satisfied if the charge 
gives such a description of the words used as is reasonably sufficient to enable the 
accused to know the matter with which he is charged, i.e., if the charge states the 
words used with substantial, though not absolute, accuracy , and it is enough if the 
substance of the words proved to have b^n used is the same as that of the words set 
out in the charge. Even if the words or the substance of the words used are not 
entered at all in the charge, this will be only an irregularity which, under s. 225 of the 
Code of Cnminal Procedure, will not vitiate a conviction unless such omission has 
misled the accused and occasioned a failure of justice*. The Lahore High Court has 
held that the charge should contain the speech or at least the substance of the speech 
alleged to be seditious, but omission to do so will not vitiate a conviction if it has not 
prejudiced the accused in the tnal of his case*. 

Charges under tins section and s 153A could be joined together®. 

The charge should run as follows •— 

I (name and office of Magtilrate, etc,) hereby charge you (name of accused) 
as follows •— 

That you, on or about the - day of-, at-. by writing (or speak¬ 

ing) the words (mention them) (or by signs or by visible representation, or otherwise) 
brought (or attempted to bring) into hatred or contempt (or excited or attempted’ 
to excite disaffection towards) His Majesty the King-Emperor, (or the Government 
established by law in Bntish India), and thereby committed an offence punishable- 
under s 124A and within my cognizance (or the cognizance of the Court of Session 
or High Court) 

And I hereby direct that you-be tried [by the said Court (w cases tried by 
'Magistrate omit these icords)) on the said charge 

Punishment.—The framers of the Code wished to draw a marked distinction 
between minor offences and those of a very senous character where transportation 
would be the only appropriate punishment. The sentence of transportation is not an 
alternative for imprisonment as in ss. 121A and 122' 

The test as regards sentaire should be whether the speech or article was a- 
violent one and whether the intention of the accused was to excite people to commit 
violence*. 

On the question of sentence Uie position of printers of such documents is pro- 
.bably worse than that of the authors b^use the ^itious acts of the authors would 
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be far less extensive in their operation if it were not for the existence of persons able 
and willing to print and publish them^ 

Sentence will depend upon the nature and circumstances of each case, the lan¬ 
guage used, and the age and position in life of the accused^. 

The theory of pumshment is based upon (a) the protection of the public, (b) 
the prevention of enme, and (c) the reformation of the offender. In the case of political 
offences, arising out of the beliefs of the accused, severe sentences defeat their 
object In practice such sentences confirm the offenders m their beliefs and create other 
offendcis, thus increasing the evil and the danger to the public^. Where a paper had not 
any wide arculation and there were only 750 copies printed of the issue in which the 
seditious article was published and the editor was a young man of about twenty-two only 
with not very great education, the sentence of one year was reduced on appeal to one 
already undergone*. 

125. Whoever wages war against the Government of any 
Asiatic Power in alliance or at peace with the 
agaiifsfa?/AsiSc Qucen or attempts to wage such war, or abets* the 
waging of such war, shall be punished with trans- 
w: e yueen portation for life, to which fine may be added, or 

with imprisonment of either description for a term which may ex¬ 
tend to seven years, to which fine may be added, or with fine 
COMMENT 


Object.—^This section restrains a person from making British India the focus 
of intrigues and enterprise for the restoration of deposed rulers or other like purposes. 
And the fulfilment of the obligations of the State to allies and friendly Powers requires 
that the abetment of such schemes by its subjects whether by furnishing supplies or 
otherwise should be forbidden*. The principle of this section is based upon interna¬ 
tional cemity and a desire of the State to remain friendly with its neighbours*. 

Where a person dwelling m British temtory waged war with the Raja of 
Manipore, a country lying beyond British India, he was punished under this section^. 

The offences defined m this section and ss 126 and 127 are similar to those 
made punishable under the Foreign Enlistment Act, 1870*, which applies to India. 
Sections 11 and 12 of that Act are as follows .— 

“ 11. If any person within the limits of Her Majesty’s dominions, and without 
the license of Her Majesty,— 

Prepares or fits out any naval or military expedition to proceed against the, 
dominions ol Dnsue • 

(1) ■ . or assisting there¬ 
in, or employ._ ..._ j _,_^ ...___ , _ . f an offence against 

this Act, and shall be punishable by line and imprisonment, or either of such punish¬ 
ments, at the discretion of the court before which the offender is convicted. and im¬ 
prisonment, if awarded, may be either with or without hard labour. 

(2) All ships, and their equipments, and alf arms and munitions of war, used 
m or forming part of such expedition, shall be fwfeitcd to Her Majesty 

12. Any person who aids, abets, counsels, or procures the commission of any 
offence against this Act shall be liable to be tned and punished as a principal offender 

1. ' Abets ’.—See s 107, supra 
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PRACTICE. 

Evidence.—Prove (1) that the Pbwer m question is Asiatic, and in alliance, or 
at peace, with the King. 

(2) That the accused waged war a^inst the Government of such Power; or 
that tlie accused abetted or attempted the same. 

Procedure,—Not cognizable—Warrant—Not bailable—Not compoundable— 
Court of Session 

Sanction.—Sanction of Government is necessary for prosecution under 
this section’. 

Charge.—I («ai«e and office of MagistraU, etc.,) hereby ciiarge you (name of 
accused) as follows 

That you. on or about the-day of—-, at-, waged (or attempted 

to wage or abetted the waging of) war against the Government of-an Asiatic 

Power in alliance (or at peace) with the King-Emperor and thereby committed an 
offence punishable under s 125 of the Indian Penal Code, and within the cognizance 
of the Court of Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

126. Whoever commits depredation^, or makes preparations 
Committing de- to commit depredation, on the territories of any 
*’'^nef'S”powe?at alliance or at peace with the Queen, shall 

Sace ° wnS^^^tS be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, 
and shall also be liable to fine and to forfeiture of any property used 
or intended to be used in committing such depredation, or acquired 
by such depredation. 

COMMENT. 

The preceding section made punishable the waging of war against any Asiatic 
Power in alliance with the King-Emperor this section prevents the commission of 
depredation or plunder on territories of State at peace with the King-Emperor. It is 
much wider than the preceding section, for it applies to a Power which may or may 
not be Asiatic. 

The Foreign Enlistment Act* punishes any British subject for similar acts. 
See the notorious case of H. v- famesonK 

• 1 . ' Commits depredation—Something more than a mere outrage against 

the property of an individual seems to have been contemplated*. 

PRACTICE 

Procedure.—Not cognizable—^Warrant—Not bailable—Not compoundable—• ’ 
Court of Session 

Sanaion.—Sanction of Government is necessary for prosecution under this 
section*. 

Charge.—I (name and office of Magtstrale, etc.,) hereby charge you (name of 
accused) as follows ;— 

TTtat you, on or about the-day of-at-, committed (or made 

preparations to commit) depredation on the territories of-, a Power in alliance 

(or at peace) witli the Kmg-Emperor, and thereby committed an offence punishable 
under s. 12S of the Indian penal Code, and within the cognizance of the Court of 
Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

1 Criminal Procedure Code, s. 196 * 

* 33 & 34 Vic. c 90 ® Cnminal Procedure Code. s. 196- 

* 118961 2 Q. B. 425. 
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127. Whoever receives any property knowing the same to have 
Recei\-ing pro- been taken in the commission of any of the offences 
mentioned in sections 12S and 126, shall be punish- 
maitioned'^^in^^ cd with imprisonment of cither description for a 
tions 125 and 126 term which may extend to seven years, and shall also 
be liable to fine and to forfeiture of the property so received. 

COMMENT. 

The actual depredators tatang refuge with their plunder within British territory 
will not come witliin this provirion. The section applies to those persons who know¬ 
ingly receive the property obtained by waging war with a Power at peace with the 
King-Empcror of by committing depredation on its temtories Su^ persons are 
punished under this section apart from the fact whether the principal offender has 
been prosecuted or not, otherwise persons waging war or committing depredation may 
find a market in British India to sell their spoils 

PRACTICE 

Evidence.—Prove (1) that the property m question was obtained by waging 
war agamst any Asiatic Power or by commission of depredation. 

(2) That such war or depr^ation was punishable under s. 125 or s 126 

(3) That the accused received such property. 

U) That when he so received such property, he knew that it had been obtain¬ 
ed as mentioned in (1) 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Court of Session. 

No sanction is necessary for a prosecution under this section 

Charge.—I (name and office of Magistjole, etc,) hereby charge you (name of 
accused) as follows :— 

That you, on or about th o — day of-, at-received (specify the 

properly) knowing the same to have been taken in waging war agamst-an 

Asiatic Power m alliance (or at peace) with the King-Emperor [or knowing the same 

to have been taken m the commission of depredation on the territories of-, a 

Power m alliance (or at peace) with the King-Emperor), and thereby committed an 
offence punishable under s 127 of the Indian Penal Code, and within the cognizance 
of the Court of Session (or High Court) 

And I hereby direct that you be tried by the said Court on the said charge 

128. Whoever, being a public servant^ and having the custody 
Public .lenant of any State prisoner* or prisoner of \va^^ volunta- 
TOluntaniy allow- j-jjy* allows such prisoner to escape from any place 
Stlte^or^"^r S in which such prisoner is confined, shall be punish- 
ed with transportation for life, or imprisonment of 
cither description for a term which may extend to ten tears, and shall 
also be liable to fine 

COM MENT 

This section and s 225A are based on the same pnnaple In both the sections 
the public servant who has the custody of the prisoner is pumshed if he voluntanly 
allows such prisoner to escape The only difference b>itwcen the two sections is that 
in the former the prisoner is a State prisoner and therefore the punishment is severer, 
whereas m the latter tho prisoner is an ordinary criminal Thus the olTcnce under this 
section is an aggravated form of an offence under s. 225 

1. * Public servant —See s 21, supra 
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2. * State prisoner ’.—A State prisoner is one whose confinement is necessary 
in order to preserve tranquillity m the territory of any Native State entitled to protec¬ 
tion, or the security of the British dominions from foreign hostility or from internal 
commotion, and who has been confined hy the order of the Governor-General in Council*. 

3. ‘ Prisoner of war —A prisoner of war is one who in war is taken in arms. 
Those who are not in arms, or who bang in arms submit and surrender themselves, 
are not to be slam but to be made pnsoners. But it seems those only are prisoners of 
war who are taken in arms^ 

4. ' Voluntarily ’.—See s. 39, supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused was a public servant. 

(2) That he had the person in quesrion in his custody. 

■ (3) That such a person was a State prisoner or pnsoner of war. 

(4) That the prisoner escaped. 

(5) That the accused allowed the prisoner to escape from the place where he 
was confined. 

(6) That the accused did so voluntarily 

Procedure.—^Not cognizable—^Warrant—Not bailable—Not compoundable— 
Court of Session. 

Sanction.—Sanction of Government is necessary for prosecution under this 
sections. 

Charge.—I (name and office of Magtstrate, etc.,) hereby charge you {name 
of accused) as follows :— 

That you, being a public servant {mertlton the office), and as such having the 

custody of-, a State pnsoner (nr pnsoner of war), on or about th e day of-, 

at-, voluntarily allowed such pnsoner to escape from-, the place in which such 

prisoner was confined, and thereby committed an ofience punishable under a. 128 of 
the Indian Penal (2ode and within the cognizance of the Court of Session (or High 
Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

129. Whoever, being a public servant and having the custody 
Public servant State prisoner or prisoner of war*, negUgent- 

neJiSly ly suffers such prisoner to escape from any place of 

ing such pnsoner confinement in which such prisoner IS confined,'Shall 
to escape. punished with simple imprisonment for a term 

which may extend to three years, and shall also be liable to fine. 

COMMENT 

The offence under this section is like the one under s 128, with the mitigating 
circumstance that the escape of the prisoner was not allowed voluntarily but suffered 
negligently. This section is similar to s. 223 which punishes the escape of an ordinary 
prisoner under similar circumstances- 

1 . 'Public servant’.—See s. 21, supra. 

2. ' State prisoner or prisoner of war —See s 128, supra. 

PRACTICE. 

Evidence—Prove (1) that the accused was a public servant? 

(2) That he had the person in question in his custody. 

i Bcng. Reg. Ill of 1818 ; Bom. Reg. VIII * M. & M. 107. 

-of 1818 , Mad. Reg. II of 1819. Sec Arts > Cnminal Procedure Code, s. 196. 

JCXXIV of 1850 and HI of 1858. 
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(3) That suclt jxirson was a State prisoner or prisoner of war. 

(4) That the accused suffered such pnsoner to escape from the place of con¬ 
finement 

(5) That the accused did so negligently. 

Procedure.—Not cognizable—^Warrant—^Bailable—Not compoundable—Court 
of Session. Presidency Magistrate or Magistrate of the first class. 

Sanaion.—Sanction of Gowinment is r«juired for prosecution under this 
section^. 

Charge.—I (name and office of Magislrale. etc.,) hereby charge you {name of 
accused) as follows :— 

That you, being a public servant (tnentton his office), and as such having the 

custody of-, a State prisoner (or pnsoner of war), on or about the-day of-, 

at-, negligently suffered such prisoner to escape from any place of confinement in 

whicii such prisoner was confined, and thereby {»mmittcd an offence punishable under 
s 129 of the Indian Penal Code, and within the cognizance of the Coiirt of Session 
(or High (3ourt). 

And I hereby direct that you be tried by the said Court on the said charge. 

130. Whoever knowingly aids or assists* any State prisoner or 
Aitogescape of. prisoner of war in escaping from lawful custody, or 
boSesu* pi- rescues or attempts to rescue any such pnsoner, or 
.»ner. harbours or conceals any such prisoner who has es¬ 

caped from lawful custody, or offers or attempts to offer any resis¬ 
tance to the recapture of such prisoner shall be punished with trans¬ 
portation for life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine. 

Explanation. —A State prisoner or pnsoner of war, who is per¬ 
mitted to be at large on his parole within certain limits in British 
India, is said to escape from lawful custody if he goes beyond the 
limits within whicfi he is allowed to be at large 
COMMENT 

This section uses words more extensive than those m the two preceding ones- 
wlu^ contemplate an escape only from some pnstm or actual place of custody. 
Again, under the last two sections the offender is a public servant, under this secUon, 
he may be any person 

Tliis section is somewhat narrower in scope than s 129 It requires that 
the rescue or assistance should be given ' knowingly ’ 

1. ‘Knowingly aids or assists’.—It is essential to show that the accused 
had a knowledge of the character in which the pnsoner is confined, ie, that he is a 
pnsoner of State or of war 


PRACTICE 

Evidence—Prove (1) that the person in question was a pnsoner of State or of 

(2) That such prisoner was at the time m lawful custody , or 
Tliat such pnsoner has escaped from lawful custexly 

(3) That the accused knew that such person was in lawful custody as a 
pnsoner of State or of war , or 

That he knew that such pnsoner had escaped therefrom 

(4) That he aided or assisted such prisoner in escaping, or that he rescued 
such prisoner or attempted to do so: or 


Criminal Procedure Code. s. 196. 
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That he harboured or concealed such prisoner ; or 

That such prisoner was about to be recaptured, but the accused offered or at* 
tempted to offer resistance to such recapture. 

Procedure.—Not cognizable—^Warrant—Not bailable—Not compoundable— 
Court of Session. 

Charge.—I (name mid office of Magistrate, etc.,) hereby charge you (name of 
accused) as follows :— 

That you,, on or about the-day of-, at-, knowingly aided (or 

assisted, or offered to rescue, or attempted to rescue)^-, a State prisoner (or pri¬ 

soner of war), m escaping from lawful custody (or knowingly harboured (or con¬ 
cealed)-, a State prisoner (or priscmer of war) who had escaped from lawful cus¬ 
tody [or knowingly offered or attempted to offer resistance to the recapture of-a 

State prisoner (or prisoner of war) who had escaped from lawful custody], and there¬ 
by committed an offence punishable under s. 130 of the Indian Penal Code, and with¬ 
in the cogmzance of the C^urt of Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 



CHAPTER VII. 


Of Offences relating to the Army, Navy 
AND Am Force. 

The authors of the Code say . “ A lew words will explain the necessity of having 
some provisions of the nature of those which are contained in this chapter 

'■ It is obvious that a person who. not being himself subject to military law, 
exhorts or assists those who are subject to military law to commit gross breaches of 
discipline, is a proper subject of punishment. But the general law respecting the abet¬ 
ting of offences will not reach such a person; nor, framed as it is, would it be desirable 
that it should reach him It would not reach him, because the military delinquency 
which he has abetted is not punishable by this Code, and therefore is not, in our legal 
nomenclature, an offence Nor is it desirable that the punishment of a person not 
military, who has abetted a breach of military discipline, should be fixed’according to 
the principles on which we have proceeded in framing the law of abetment We have 
provided that the punishment of the abettor of an offence shall be equal or proportional 
to the punishment of the person who commits that offence, and this seems to us a 
sound pnnciple when applied only to the purashments provided by this Code But 
the military penal law is. and must necessanly be. far more severe than that under 
whidi the body of the people live The seventy of the military penal law can be justi¬ 
fied only by reasons drawn from the peculiar habits and duties of soldiers, and from the 
peculiar relation in which they stand to the Government The extension of such 
seventy to persons not members of the military profession appears to us altogether un¬ 
warrantable. If a person, not military, who abets a breach of military discipline, should 
be made liable to a punishment regulated, according to our general rules, by the punish¬ 
ment to which such a breach of discipline renders a soldier liable, the whole symmetry 
of the penal law would be destroyed. He who should induce a soldier to disobey any 
. . ' nore severely than a 

• We have attempt- 

...-r— — .... ' general character of 

the Code, for the punfshment of persons who. not being military, abet military enmes 

Calcutta Rule.—Sessions Judges and Magistrates will forward to Die Military 
Department of the Government of India a copy of the conviction and sentence in all 
cases m which persons serving under the Government of India in that Department are 
convicted m a Criminal Court* 

1 Magistrates, in award- 

. , not infrequently recite 

___ ..... _____ to an additional penal¬ 
ty, in the shape of loss of pension, and that they take this circumstance into account in 
deciding on the severity of the sentence passed by them on the offenders This proce¬ 
dure on the part of Magistrates is incorrect, m so far as it proceeds on the assumption 
j must necessanly forfeit their pensions The atten- 
■ ‘ to the terms ol Cuticle 496. Army Regulations, India, 

■ ' ■ •. . s, which governs the subject Under that Article, the 

' arbiters on the point whether, in each case, the pen- 

— ..vw ui. .«.uuwt.u. or wholly withdrawn, and in considering this point, 

due weight is given by Government to the sentence actually awarded by the Court in 
each case. Magistrates should, therefore, not assume that in such cases forfeiture of 
pension IS an invariable consequence of a conviction’ 

The attention of all Scssicwis Judges and Magistrates of the first and second 
classes in Bengal and Eastern Bengal and Assam is invited to the following order of 
the Government of India •— 

* Note D, p. 120. p. 36 

2 C 11. CIL & O. Vo! I, Qi I. s. 102, * Ibid. s. 103, p. 36. 
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tary superiors, such-acts proceeding from alleged or pretended grievances of a military- 
nature. Acts of a riotous nature directed against the Government or civil authonties 
rather than against military superiors seem also to constitute mutiny^. Mutiny implies 
collective insubordination or a combinatiwi of two or more persons to resist, or to induce 
others to resist, lawful military authonty® Where P published an article in his news¬ 
paper purporting to be a letter from a sympathiser of native soldiers to their address- 
and calculated to seduce soldiers of the Indian Army from their allegiance and their 
duty to the Kng-Emperor, and D abetted the same by printing the articles in his press, 
it was held that P and D were guilty of an offence under this section, and that publish¬ 
ing broadcast some 3»000 copies of the letter was an act amounting to an attempt®. 

3. ' Army —The Indian Army Act of 1911 is a consolidated statute rela¬ 
ting to the government of His Majesty’s Indian Forces. 

4. 'Navy'.—This includes Indian Manne Service (s. 138A). See Indian 
Marine Act (XIV of 1887). 

5. * Air Force'.—^The Indian Air Force Act (XIV of 1932) provides for the 
administration and discipline of the An Force 

6. ‘ The Queen —See s 13, supia 

lExplanation .—The explanation was added by Act XXVII of 1879, s. 6, and 
was amended by Act X of 1927 The section is thus extended to non-combatants 
attached to and serving with the Army The Army Act*, 1881, applies to the English 
Army. Act V of 1869 is repealed by the Indian Army Act (VIII of 1911). The sub¬ 
stantive offences of which the abetment is puni^abJe under the Code are punishable 
under the Indian Army Act For ‘sailor’ see the Naval Discipline Act-’; and for 
‘ airman ’ see the Air Force Act*. 

Amendment.—The words "or the Indian Air Force Act, 1932” were added by 
Act XIV of 1932, and the words "sailor” and "the Naval Discipline Act or that Act 
as modified by the Indian Navy (Discipline) Act, 1934.” by s 2 and Sch. of Act 
XXXV of 1934. 


PRACTICE 

Evidence.—Prove (1) tliat the person abetted is an officer, etc, of the King's 
Army, Navy or Air Force. 

(2) That the accused abetted him to commit mutiny ; or attempted to seduce 
him from his allegiance. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Court 
of Session. 

Charge,—I (name and office of Afagtslroie, etc,) hereby charge you (name 
of accused) as follows :— 

That you, on or about the-day of-, at-, abetted the commission ot 

mutiny by-, an officer (or soldier, or sailor or airman) in the Army (or Navy or 

Air Force) of the King-Emperor lor attemi^cd to seduce—an officer (or soldier, oj 
sailor, or airman in the Army, or Navy or Air Force) of the King-Emperor from his 
allegiance (or duty)), and thereby committed an offence punishable under s. 131 of the 
Indian Penal Code, and within the cognizance of the C:ourt of Session (or the High 
Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


I M &. M. 112. 

: Manual of Indian Military Law, 1918 
Edn., p. 114. 

s Pwdi Dci.<1907)P, W. R. <Cr.) Na 37 
of 1907 6 Cr. L. J. 411. 

* 44 & 45 Vic., c. 58. 


s 29 & 30 Vie. c 109. This Act is made 
applicable to Bntish India \nth some mooi- 
fiations by the Indian Navy (Oisciolmc) Act 
XXXIV of 1934. 

‘ 7 & 8 Geo. V. c. 51. 
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132- Whoever* abets* the committing of mutiny by an officer, 
Abetment of Soldier, sailor or airman, in the Army, Navy or Air 
mutiny, if mutiny Force of the Queen, shall, if mutiny be committed 
consequence there- m consequence of that abetment", be punished witn 
death or with transportation for life, or imprison¬ 
ment of either description for a term which may extend to ten jears, 
and shall also be liable to fine. 

COMMENT. 

This section punishes the abetment of mutiny when mutiny is committed in 
consequence of that abetment It therefore prescribe enhanced penalty. 

1. 'Whoever'.—See s 139, tnfra 

2. ' Abets * —See s 107, supra 

3. ' Commirtcd in consequence of thar abetment—An act or offence is com¬ 
mitted m consequence of abetment, when it is committed in consequence of the instiga¬ 
tion, or in pursuance of the conspiracy, or^with the aid which constitutes the abetment*. 

PRACTICE. 

Evidence.—Prove (I) Uie abetment of mutiny as m s. 131. 

(2) That mutiny was committed in consequence of such abetment. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Court 
of Session 

Charge.—I (name and office of Magistrate, etc,) hereby charge you (name 
of accused) as follows — 

That you, on or about tiie-day of-, at—, abetted the commission of 

mutiny by-, an officer (or soldier, or sailor, or airman) in the Army (or Navy, 

or Air Force) of the King-Empcror and mutiny was committed in consequence of that 
abetrnent, and thereby committed an offence punishable under s. 132 of the Indian 
Penal Code, and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

133. Whoever* abets* an assault* by an officer, soldier, sailor or 
airman, in the Arm:»', Navy or Air Force of the 
sailor or airman on Queen , on any superior officer- being in this c.vecu- 
office*, shall be punished with imprison- 
of his office. ment of either description for a term which may e.x- 

tend to three years, and shall also be liable to fine. 

COMMENT. 

This section is intended to punish persons, nbo, not being miljtary, abet an 
assault by an officer, soldier, sailor, or airman on any of his superior officers. 

This section punishes abetment of assault which is not committed The next 
section punishes similar abetment where the offence is committed. 

1. ‘Whooer'.—See s. l39, wi/r<r. 

2 . ‘Abets —See s. 107, supra. 

. 3. ‘Assault’.—The assault here meant may probably be that which the 
Mutiny Acts and Articles of War provide agatnst, namely, the sCnlong a superior officer 
or using or offering any violence against him when he is c« duty*. As to the defini^ 
tion of ‘assault’, see s. 351. wfra. 

‘ See ExpIn. to $■ 109, supra. * See the Manual of Indian ALIitarv r-.- 

1918 Edn.. p. lU. ^ 
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4. ’ The Queen ’—See s. 13, supra. , 

5. ' Superior officer ’.—^These words of course exclude from this provision such 
assaults as one private soldier may commit on another. But they clearly comprehend 
all officers whether commissioned or non-commiKioned—for a non-commissioned officer 
is a superior officer in relation to a private soldier, as a Captain is to Subaltern, and the 
Commanding Officer of a Regiment to all the officers and men under his Commands 

. ‘ Superior officer ’ in the Indian Army Act includes a warrant officer and a non¬ 

commissioned officer ; and as regards persons placed under his orders, a warrant officer 
or non-commissioned officer subject to the Army (s. 7(7) ). 

6. ' Execution of hiS office —It is an inseparable part of this offence that 
the officer should be assaulted while in the execution of his office. An officer is m the 
execution of his office not only when he is performing a prescribed duty, but also when 
he is discharging a duty arising out of the exigency of the moment. Thus an officer 
seeing a soldier out of quarters after hours, or improperly dressed or drunk in thestreetsof 
a town, or transgressing any order or usage of the service, would at all times be in the 
execution of liis duty and ffierefore of his office, in ordering the soldier to his barracks 
or directing such other measures as might be necessary. It must, however, be re¬ 
membered that an important ingredient in the»soIdier’s offence is, that he offers violence 
knowingly to his officer. If he strikes a person whom he or his abettor really does 
not know to be an officer, the offence of abetment which is here made punishable so 
severely, has not been committed by the person who abets the blow^. 

PRACTICE. 

Evidence.—^Prove (1) that the accused was guilty of acts of abetment. 

(2) Tliat the person abetted was an officer, etc. in the King’s Army, Navy 
or Air Force 

(3) That the assault was to be on the superior officer of the person abetted. 

(4) That such officer was at the time in the execution of his duty. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Court 

of Session, Presidency Magistrate or Magistrate of the first class. 

Charge —I {name and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows :— 

That you, on or aoout the-day of-, at-, abetted an assault by--an 

officer (or soldier, or sailor, or airman) in the Army {or Navy, or Air Force) of the 

liing-Emperor on-a supierior officer being in the execution of his office, and thereby 

■committed an offence punishable under s. 133 of the Indian Penal Code and within 
my cognizance (or within the cognizance of the Court of Session). 

And I hereby direct that you be tried [by the said Court (m cases tried by 
MagtsUale omit these words)] on the said charge. 

134. Whoever' abets* an assault by an officer, soldier, sailor or 
.Abetment of airman, in the Army, Navy or Air Force of the 
'mm- Queen*, on any superior officer being in the execu- 
nuitcd. tion of his office, shall, if such assault* be commit¬ 

ted in consequence of that abetment*, be punished with imprisonment 
of either description for a term which may extend to seven years, and 
shall also be liable to fine. 

COMMENT. 

This soctioi punishes the abetment of an assault when such assault is committed 
in consequence of that abetment It is but an aggravated form of the offence made 
punishable by the last section. It stands in the same relation to s. 133 just as 8. 132 
.does to s. 131. < 


M. ^ M. 113. 


.M. B, M. 113. 
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1. ‘Whoever’.—See s 139, infra 

2. ' AbetS) ’.—See s 107, supra. 

3. ‘Queen’.—See s 13. supra. 

4. ' Assault ’.—See s 351, in/r« 

5. ’ In consequence of that abetment *.—See explanation to s. 109. 

PRACTICE. 

El idence.—Prove (1) that the accused was guilty of acts of abetment. 

(2) That the assault was committed 

(3) That It was committed in consequence of the abetment. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Court 
of Session. 

Charge.—! (titmie md office of Magistrate, etc.,) hereby charge you (name of 
accused) as follows .— 

That you, on or about the-day of-. at-, abetted an assault which was 

committed by-, an officer (or soldier, or sailor, or airman) in the Army (or Navy 

or Air Force) of King-Emperor on——a superior officer being in the execution.of 
his office, and thereby commuted an offence punishable under s. 134 of the Indian 
Penal Code, and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said clurge. 

135. Whoever" abets* the desertion* of any officer, soldier*, 
Abetment of de- jailor or airman, in the Army, Navy or Air Force of 
iwtion of soldier, the Queen*, shall be punished with imprisonment of 

sailor or airman. either description for a term which may extend to ttvo 
years, or with fine, or with both. 

COM MENT. 

Offences lefened to m this and the nat sation are als-o punishable under the 
Anny Act. The section is somewhat ambiguous. It does not say whether the deser¬ 
tion abetted under it must take place or not. 

1. ' Whoever’.—See s. 139, infra 

2. ’ Abets’.—See s. 107, supra 

3. ‘ Descttioa —^The offence of desertion from the Army, or Navy, or Air 
Force consists in this, that the officer, soldier, or sailor, or airman is unlawfully absent 
from his duty, and has no intenuon of leturrung to iL Whether he departs without 
leave from lus regiment, or, whether, having leave of absence, he overstays his leave, 
if his intention is not to return to his duty and his regiment, he is a deserter. This 
intention not to return is essential to desertion, and, without it, the offence becomes 
one which is known in Military law as “ absence without leave”, an offence of a mudi 
lighter land' 

4. • Soldier’.—The word 'soldier' must be inteipreted as in the explanation 
to s. 131, supra. The definition of the word * soldier’ given in the Indian Articles of 
War is expressly cc^ned to those Articles and is a very limited one*. 

5. 'The Queen’,—See s. 13, supra. 

PRACTICE. 

Evidence.—Prove (1) that the person instigated was an officer, etc., in the 
King's Army, Navy or Air Force. 
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(2) That the accused instigated such person to desert. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Presidency- 
Magistrate or Magistrate of the first or second class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows .— 

That you, on or about the-day of-at- , abetted the desertion of-, 

an officer (or soldier, or sailor, or airman) m the Army (or Navy, or Air Force) of 
the King-Emperor, and thereby committed an offence punishable under s. 135 of the 
Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

136 . Whoever*, exxept as hereinafter excepted, knowing or 
having reason to believe that an officer, soldier, 
^Haffiounng dc- jailor Or airman, in the Army, Navy or Air Force 
of the Queen*, has deserted, harbours* such officer, 
soldier, sailor or airman, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with 
fine, or with both. 

Exception —This provision does not extend-to the case in which 
the harbour is given by a wife to her husband. 

COMMENT. 

A person harbouring a deserter is an ‘accessory after the fact'. The gist of the 
offence is concealment of a deserter to prevent his apprehension Exception is made 
only in the case of a wife. The word 'harbour' is defined m s. 216B, but that defini¬ 
tion 13 only applicable to ss. 212, 216, and 216A. 

The offence under this section is also punished by the Indian Army Act, 1911r 

s. 30 

1 . ' Whoever’.—See s. 139. tnfra 

2. ‘ The Queen ’.—See s. 13, supra. 

3 ‘ Harbours’.—That is, ainccals such deserter; or aids or assists him m 

concealing himself, or aids or assists in his rescue* 

PRACTICE 

Evidence.—Prove (1) that the person in question was an officer, etc, in the 
King’s Army, Navy, or Air Force. 

(2) That such person had deserted. 

(3) That the accused harboured such person. 

(4) That the accused when he so harboured knew or had reason to believe 
that such person was a deserter. 

(5) That the accused was not the wife of such person. 

Procedure.—Cognizable—Warrant—Bailable—Not wmpoundable—Presidency 
Magistrate or Magistrate of the first or second class 

Charge.— l(tiame and office of Magtstrate, etc.) hereby charge you {name of 
accused) as follows :— , 

That you, on or about the——day of—at -, knowing, or having reason to 

believe that--, an officer {or soldier, or sailor, or airman) in the Army (or Navy, or 

Air Force) of the King-Emperor had deserted, harboured such officer (or soldier or 
sailor or airman), and thereby committed an offence punishable under s. 136 of the 
Indian Penal Code, and within my cognizance. * • 

And I hereby direct that you be tned on the said charge. 

I See the Army Act (1881), 44 & 45 Vic., c. 58. s. 153(3), 
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137. The master or person in charge of a merchant vessel, on 
board of which any deserter from the Army, Navy 
or Air Force of the Queen is concealed, shall, 
though Ignorant ot such concealment, be liable to a 
penalty not exceeding five hundred rupees, if he 
might have known of such concealment but for some neglect of his 
duty as such master or person in charge, or but for some want of 
discipline on board of the vessel. 

COMMENT 

Under this section the captain of a merchant vessel in which a deserter has 
concealed himself is punished for his criminal negligence m allowing the deserter to 
be on board • 

The master is liable even tliough lie is ignorant of such concealment 

PRACTICE 

Evidence.—^Prove (1> that the person in question is a deserter from the King's 
Army. Navy, or Air Force. 

(2) That such deserter was concealed in a merchant vessel. 

(3) That the accused was, at the time of such concealment, the master or 
person in charge of such vess^ 

(4) 'That the accused was guilty of neglect of duty, as such master or person 
in charge; or was guilty of want of disophne on board. 

(5) 'That such neglect of duty, or want of disopline, was the cause of such 
ooncealrrvent. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Presi- 
sidency Magistrate or Magistrate of the first or second class—Triable summarily. 

Charge.—I (name and office of Maghlrale, dc.,) hereby charge you (name 
of accused) as follows :— 

That— -, a deserter from the Army (or Navy, or Air Force) of the King- 

Emperor, had concealed himself on or about the-day of-, at-, on 

boani--a merchant vessel of which you are the master (or person in charge) 

through your neglect of duty as such master (or person in charge) (or through your 
want of discipline on board the said vessel and that you have thereby committed an 
offence punishable under s, 137 of the Indian Penal Code and within my cognizance. 

And I hereby direct that you be tned on the said charge 

138. Whoever^ abets* what he knows to be an act of insub- 
Abet ent ofdination by an officer, soldier, sailor or airman, 

of SwdinatS in the Army, Navy or Air Force of the Queen*, 
b> soldier, sailor or shall, if such act of insubordination* be committed 
' in consequence of that abetment, be punished with 

imprisonment of either description for a term which may e.xtend to 
six months, or with fine, or with both. 

COMMENT. 

Tlus section punishes abetment of an act of insubordmatiixi by a soldier, sailor, 
or airman 

In this section it is expressed as part of the definitica of the offence that the 
abettor knows the quality of the act abetted, that is, he knows it to be an act of insub¬ 
ordination. 


Deserter conceal¬ 
ed on board mer¬ 
chant vessd 
through negligence 
of master. 
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1. ‘ Whoever —See s. 139, injra. 

2. ' Abets—See s. 107, supra. 

3. ' Queen—See s. 13, supra. 

4. ' Act of insubordination —^Any wilful breach of disciplme on the part 
of a soldier, sailor, or airman will constitute an act of insubordination. The Army 
Act of 1881^, s. 10, defines what ‘ insubordin^iOT' is. It says :— 

“ Every person subject to military law who commits any of the following of¬ 
fences ; that is to say, 

, (1) Being concerned in any quarrel, fray, or disorder, refuses to obey any 
officer (though of inferior rank) who orders him into arrest, or strikes or uses or offers 
violence to any such officer ; or 

(2) Strikes or uses or offers violence to any person, whether subject to mili¬ 

tary law or not, in whose custody he is placed, and whether he is or is not his superior 
officer; or , , 

(3) Resists an escort whose duty it is to apprehend him or to have him in 
charge , or 

(4) Being a soldier breaks out of barracks, camp, or quarters, 

shall on conviction by court-martial be liable, if an officer, to be cashiered, or to suf¬ 
fer such less punishment as is m this Act mentioned, and if a soldier, to suffer impri¬ 
sonment, or such less punishment as is in this Act mentioned ". 

The Indian Army Act, 1911, s. 28, the Indian Marine Act, (XIV of 1887), 
s. 19, and the Indian Air Force Act (XIV of 1932), ss. 36-38, also specify the cases of 
insulMrdination 


PRACTICE 

Evidence.—Prove (1) that the act was one of insubordination. 

(2) That the person guilty of such act was an officer, etc., in the King’s Army, 
Navy, or Air Force. 

(3) That the accused abetted such officer in doing such act. 

U) That the accused at the time knew the same to be an act of insubordi¬ 
nation 

(5) That such act of insubordination was committed m consequence of such 
abetment. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Presidency 
Magistrate or Magistrate of the first or second class—Triable summanly. 

Qiarge.—I {name and office of Magistrate, etc.,) hereby charge you {name of 
accused) as follows :— 

That you, on or about the-day of-, at-, abetted what you 

knew to be an act of insubordination by-, an officer {or soldier, or sailor or 

airman) in the Army (w'Navy or Air Force) of the King-Emperor and such act of 
insubordination was committed in consequence of the said abetment, and thereby com¬ 
mitted an offence punishable under s 138 of the Indian Penal Code, and within my 
cognizance. 

And I hereby direct that you be tried on the said charge. 

138A. {Application of foregoing sections to the Indian 
rtne Service. Repealed by s. 2 and Sch. of Act XXXV of 1934.) 

139- No person subject to the Army Act, the Indian Army 
' Act, 1911, the Naval Discipline Act or that Act as 

to^eSn modified by the Indian Navy (Discipline) Act, 

1934, the Air Force Act or the Indian Air Force 

1 44 & 45 Via, c. 58. 
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Act, 1932. is subject to punishment under this Code for any of the 
offences defined in this chapter 

COMMENT, 

The object of this section is to specify definitely that persons subject to Mili¬ 
tary law will not be dealt with under the Code for offences defined in this Chapter. 

. Amendment.—-The words “certain Acts" m the marginal note were substi¬ 
tuted for the words “ Articles of War ” by s 2 and Sch. I of Act X of 1927 

The words "the Army Act, the Indian Army Act, 1911, the Naval Discipline 
Act or the Air Force Act" were substituted for the words " any Articles of War for the 
Army or Navy of the Queen, or for any part of such Army or Navy ’’ by s. 2 and 
Sch. I of Act X of 1927 

The words "or the Indian Air Force Act. 1932”, were added by Act XIV of 
1932 The words "or that Act as modified by the Indian Navy (Discipline) Act, 
1934”, were added by s. 2 and Sch of Act XXXV of 1934 

l40. Whoever, not being a soldier, sailor or airman in the 
. Military, Naval or Air service of the Queen\ wears 

Weanng garb or v . , .Jr ’ , 

carrying token used any garb or Carries any token resembling any garb 
by soldier, sailor or gr token used by such a soldier, sailor or airman*, 
with the intention that it may be believed that he is 
such a soldier, sailor or airman, shall be punished with imprison¬ 
ment of either description for a term which may extend to three 
months, or with fine which may extend to five hundred rupees, or 
with both. 

COMMENT 

The gist of the offence herein made penal is the intention of the accused wear¬ 
ing the dress of a soldier, etc., for the purpose of inducing others to believe that he is 
m service at the present time. Merely weanng a soldier’s gaib without the specific 
intention is no offence. Otherwise actors putting on every kind and shade of uniform 
will be hauled up under this section Similarly, persons using cast-off uniforms of 
soldiers will not be liable 

No fraudulent intention is made a part of the definition. 

1. ' The Queen —See s. 13, supra. 

2. ' Soldier, etc —^This section, assuming that soldiers only and not sailors 
wear a distinguishing dress, accoutrements, etc, provides a punishment for those who 
personate soldiers. 

PRACTICE. 

Evidence.—Prove (1) that the accused wore the garb or carried the token m 
question. 

(2) That such garb or token resembled that used by soldiers or sailors or 
airmen. 

(3) That the accused was not a soldier or sailor or airman. 

(4) That the accused wore the garb or earned the token with the intention 
Uiat It might be believed tliat he was a soldier, etc 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Any Ma¬ 
gistrate—Triable summarily. 

Charge.—I {name and office of Ma^trate, etc.,) hereby charge you {name of 
accused) as follows :— 
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That you, not being a soldier or sailor or airman m the Military (or Naval or 

Air) service of the King-Emperor, on or about the-day of-, at-, 

wore {specify the garb) {or carried- , a token resembling {specify it) (or used 

by such soldier or sailor or airman)) with the intention that it might be bdieved that 
you were such a soldier (or sailor or airman), and thereby committed an offence 
punishable under s. 140 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tned on the said charge. 



CHAPTER VIII. 


Of Offences against the Public Tranquillity. 

These offences hold a middle place between State offences on the one hand, and 
-crimes against person and property on the other Many of the offences made punish¬ 
able by other Chapters of the Cc^e involve m their oimmission a disturbance of the 
public peace But the present Chapter punislus especially unlawful assemblies of 
persons who, whether they assemble tumultuously or otherwise, have a common un¬ 
lawful purpose m their minds, the execubcm of which will disturb public order and 
excite alarm^. 

This Chapter deals with assemblies as a menace to the public peace, in a simple 
or in an aggravated form (ss 141, 142, 143, 144), with persistence m such menace 
(ss 145, 151), and with actual disturbance of the peace by noting in a simple form 
(ss. 146, 147), or an aggravated form (s. 148). It also deals (s 149) with the res¬ 
ponsibility of each member of an unlawful assembly for any offence committed by the 
members comprising it The re main ing sections deal with connected offences and with 
offences connected with affrays® 

As to the duty to give information of offences punishable under s 143, 144, 145, 
147, or 148, see the Code of Cnmina! Procedure, ss 44 and 45. 

As to dispersion of unlawful assemblies, see the Code of Cnminal Procedure, 
Chapter IX 

141. An assembly of five or more’ persons is designated an 
Unlawful assem- “ unlawful assembly’’, if the common object* of th'c 

persons composing that assembly is— 

First ^.—^To overawe by criminal force, or show of criminal 
force, the Legislative or Executive Government of India, or the 
'Government of any Presidency, or any Lieutenant-Governor, or any 
public servant in the exercise of the lawful power of such public 
servant; or 

Second *.—To resist the execution of any law, or of any legal 
process; of 

Third ^.—^To commit any mischief or criminal trespass, or other 
■offence; or 

Fourth *.—By means of criminal force, or show of criminal 
force, to any person to take or obtain possession of any property, or 
to deprive any person of the enjoyment of a right of way, or of the 
use of water or other incorporeal right of which he is in possession 
or enjoyment, or to enforce any right or supposed right; or 

Fifth '.—By means of criminal force, or show of criminal force, 
to compel any person to do what he is not legally bound to do, or to 
omit to do what he is legally entitled to do. 

Explanation *.—An assembly, which was not unlawful when it 
assembled, may subsequently become an unlawful assembly. 

142. Whoever, being aware of facts which render any assemb- 

Being member unlawful assembly, intentionally joins that 

of unlawful assem- assembly, or continues* in it, is said to be a member 
of an unlawful assembl3\ 


M. & M. 118. 


* RaiuJ. (1S8S) P. R. Xa 4 of 1S89. 
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143. Whoever is a member of an unlawful assembly, shall be- 
shmenL punished with imprisonment of either description, 
urns men ^ which may extend to six months, or with, 

fine, or with both. 

COMMENT. 

The essence of an offence under s. 143 is the combination of several persons, 
united in the purpose of committing a criminal offence, and that consensus of purpose 
is Itself an offence distinct from the crinunal offence which these persons agree and in¬ 
tend to commit^. Thus in the case of a house-trespass by members of an unlawful as¬ 
sembly the conviction of the accused under s. 143 is not illegal even though the offence- 
under s. 447 had been compounded* 

The intention indicated by the heading of this Chapter is to constitute certain 
acts, which endanger the public peace, offences against public tranquillity. 

Scope of s. 141.—“ In construing section 141, regard must be had not only to- 
the general intention deducible from the heading of the chapter, but also to the specific 
mode in which the Legislature intended to cany out that intention The commoa 
object of the assembly must be one of the five objects mentioned in the section. Thus,, 
an assembly for the purpose of gambling does not constitute an unlawful assembly*. 

1. ' Five ,ot more —^The assembly must consist of five or more persons,, 
having one of the five specified objects as their ‘ common object Where, of five 
persons convicted, it was found as regards two of them that there had been no com¬ 
mon object It was held that the conviction of the others could not be maintained, as 
there must have been five persons who had a common object before there could be an 
unlawful assembly® Where more than five persons were charged with being members 
of an unlawful assembly but only four of them were found to have taken part m the- 
assembly, it was held that none of the accused could be convicted under s. 143^ 
Where it is found by the Court that the number of persons who committed an offence 
under s 147 was five or more, the acquittal of some of the accused cannot dispel the 
application of s 147 to the others. The essential question in such a case is whether 
the number of persons who took part in the crime was five or more than The 
identity of the persons who were members thereof relates to the determination of the 
guilt of the individual accused* 

An unlawful assembly according to common law in England is an assembly of 
three or more persons for purposes forbidden by law 

2. ' Common object'.—^The essence of the offence is the common object of 
the persons forming the assembly. Whether the object is in their minds when they 
come together, or whether it occurs to them afterwards, is not material. But it is- 
necessary that the object should be common to the persons who compose the assembly, 
that is, that they should all be aware oLit and concur in it It seems also that there 
must some present and immediate purperae of carrying into effect the common object; 
and that a meeting for deliberation oiJy, and to arrange plans for future action is not an 
unlawful assembly*. ^Vhere the members of an assembly merely agree as to what thejr 
should individually do, when, in the case of each person separately, a demand is made 
for the payment of a certain tax, the assembly does not come within the definition of 
an unlawful assembly'^. There is a difference between object and intention, for, though 


» Matli Venkanna, (1922) 46 Mad. 257. 

* Ibid. 

* Per Muttusami Ayyar, J, >n Tnakadu, 
(1890) 14 Mad. 126, 130. 

« (1880) 1 Weir 66 

i Koura Khan. (1868) P. K No 34 of 
1868; Ko^Iash Chunder Dass, (1873) 20 W. 
It. (Cr.) 78: Gholam Mahomed. (1874) 22 
W. R. (Cr.) 17 ; Sumeshar Rai, (1893) 13 A. 
W. N. 169. 


* V^aputi Chettt, (1909) 5 M. L- T. 285, 
11 Cr. L. J. 197. 

* Abdul Qadtr Kasurt, (1930) 32 Cr. L J* 
249 


* Feroze Din. (1928 ) 29 Cr, L. J 859 

* M. & M 119; KouTa Khan. (1868) 
R. No. 34 of 1868 

Nga Tun Mating. (192d) 27 Cr. L. 
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the object of an assembly is common, the intentions of the several members may differ 
and indeed may be similar only m respect that they are all unlawful*. Members of 
. an unlawful assembly may have a community of object only up to a certain point, 
beyond which they may differ in their objects, and the knowledge possessed by each 
member of what is likdy to be committed m prosecution of their common object will 
t'aiy, not only according to the information at his command, but also according to the 
•extent to which he shares the community of object* 

In order to find the common object of an unlawful assembly at the beginning, 
it is not a legitimate method merely to take all the actual offences committed by it m 
the course of the riot, and to infer that all these were originally part of its common 
object, but must normally be based on more exadence than the mere acts themselves^. 

No one is a member of an unlawful assembly unless he is aware of the facts 
that render that assembly an unlawful one and intentionally joins or continues in it* 

After people have formed themsUves into an unlawful assembly and decided 
upon their common object, preparation towards that common object is prosecution or 
following up, and if the preparation happens to be an offence then they are equally 
liable^ 

3. First clause.—The third clause of s 121A provides for a conspiracy to 
•overawe Government of India 

'To overawe’.—A person kept by superior influence in awe, so that he fears 
to do that which he has a mmd and will to do. and which the law empowers him to do, 
13 overawed. But the-common object which makes an assembly ‘unlawful’ is an 
intent to overawe by criminal force, or by sliow of criminal force. To carry a con¬ 
viction under this head the common object of the fiersons composing the assembly must 
have been to overawe a public servant; the mere fact that Uieir action did overawe 
such public servant is not m itself sufficient A crowd of persons, assembling to see 
what the police-officers were domg in arresting a person who had escaped from law¬ 
ful arrest, who do not use force or show of force, does not form an unlawful assembly*. 

As to the definition of ‘ cnminal force see s 350 ; of ‘ Government of India 
s. 16 ; of ‘ Government s. 17 , of * Presidency s 18 ; of ' public servant s 21 

4. Second clause.—” Resistance to some law or legal process,, .connotes some 

• o\-ert act, and mere words, when there is no intention of carrying them into effect, are 
not suffiaent to prove an intention to resist,, the conduct of the assembly and the 
refusal of the members of it to disperse after being ordered to do so constituted an 
overt act and established a common object to resist within the meaning of the second 
■ clause 

' Law —" A notification issued by an executive authority in exercise of a 
power conferred by statute is as much a part of the law as if it had been incorporated 
within the body of the statute at the time of its enactment”*. When an order is 
lawfully made under the provisions of a statute, that order is law’, and resistance to Uie 
execution of that law is an offence under s. 141 (2) of this Code*. 

Under this clause any resistance to the canymg out of the provisions of any 
law or to the execution of legal process is deemed to be illegal. The act resisted must 
ibe a legal act. This clause has not the effect of making an assemblage of persons an 
unlawful assemblage, if the object with which they assembled was a perfectly legal 

• one'®. 


Cases.— Resistance to an unL-iwful search.—Where a number of persons re¬ 
sisted an attempt to search a house which was being made by officers, who had not 


* Barcndra Kumar Gf:os/i, (1924) 52 I. A 
4a 27 Bom. U It 148, 159, 52 Cal. 197. 

■ Jahtjuddin. (1894) 22 (ill. 306 
» Canapalki Satma. 11923] M. W, N. 101, 
-24 Cr L. J. 531. 

« Ibid. 

* Kamaraiu Tevan. |1930] M W. N 377. 
® Lalit. (1924) 23 .V L. J. 32. 26 Cr. L. 


J 766. 

7 Per .Mullick, J.. m Abdul Hamid. (1922) 
2 PaL 134. 135. 

» Per MuUick and (Toutts, JJ. in Ab-' ’ 
Hamid. <1922) 2 PaL 134, Das, J. centra. 

" Jtamendrachandia Ha}, (1931) 5S 
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the written order investing them with the powo* to do so, it was held that the persons- 
resisting the attempted search could not be lawfully convicted under s. 143^. It was 
held similarly where the accused in defend of their property and of their rights, real 
or supposed, resisted the execution of an order which was made without authority by 
a Collector, and in so resisting did not use more force than was necessary for the 
purpose*. 

Resistance to an illegal arrest.—Where a party of policemen, on receiving, 
information that certain persons were waiting near a railway line with the intention 
of robbing a train, arrived at the scene and finding the accused and certain other 
persons sitting or roaming about near the railway line, attempted to arrest those- 
present and a fight ensued but the accused were eventually secured and taken to the 
police-station and they were subsequently charged with and convicted of an offence 
under s. 147, it was held that the police had no justification for attempting to arrest 
the accused and that consequently, in resisting the arrest the accused were not guilty 
of rioting. The Court said • “ The detention or arrest of members of the public are 
not matters of caprice but are governed by and must be conducted upon certain rules 
and principles which the law clearly lays down To arrest persons without any justi¬ 
fication is one of tlie most serious encroachments upon the liberty of the subject which 
can well be contemplated ”J. 

Resistance to an order under the Police Acl —Where the Superintendent of 
Police issued a notice under s. 30 of the Police Act, prohibiting any processions, asso¬ 
ciations, or assemblies started or formed by any person or any class of persons witfun-. 
a certain area, otherwise than under a license, for a period of three months, it was held 
that if five persons joined or remained in any unlicensed procession, association, or 
assembly within such area, after it was ordered to disperse, and if such persons were 
acting together with the common object that the person who had convened the assembly 
or association or promoted the procession should resist the execution of the Superin¬ 
tendent’s order, then each of such five persons would be a member of an unlawful' 
assembly unless he was unaware of the fact that no license had been obtained*. 

5. Third clause.—-This clause specifies only two offences, viz., mischief and 
criminal trespass, but the words “ or other offence ” seem to denote that all offences 
are included though only two are enumerated m a haphazard way. This construc¬ 
tion is borne out by the fact that the word “ offence" has been given a wider signi¬ 
ficance in this clause. ‘ Offence ’ under this clause means a thing punishable und^ 
the Code, or under any special or local law if punishable under such law with impri¬ 
sonment for a term of six months or upwards, whether with or without fine (s. 40)®. 

As to the definition of ‘ mischief see s. 425; of ‘ criminal trespass s. 441. 

An assembly of five or more persons becomes an unlawful assembly if the com¬ 
mon object is not to arrest persons who commit an offence but to subject to humilia¬ 
tion persons who intervene on behalf of the offenders®. 

6. Fourth clause.—^The act falling within the purview of this clause is made- 
pumshable owing to the injurious consequences which it is likely to cause to the public 
peace. But this clause does not take away the nght of private defence of property 
which belongs naturally to every man and which has been legalized and justified by 
the Code. It ought not to affect cl. (2) of s 105, which allows a person to recover 
the property carried away by theft. It has no application to a case where a person 
in lawful possession of any property proposes to use force in order to maintain lus 
possession The clause speaks of “to tate or obtain possession of any property”- 
It does not speak of maintaining possession or resisting an attempt by another to- 

> Narain, (1875) 7 N. \V P. 209. 134; Bhahhandia Ranadive, (1929 ) 31 Bod. 

* Mikka Jogi, (1883) 1 Weir 64, See Vma LR. 1151. 54 Bom 35 ; Public Prosecutor 

Charon Singh, (IMl) 29 Cal 244. Vadlamudi Satyanarayana,(1930)5iMzdl^- 

* Rainprit Ahir, (1925) 7 P. L. T. 21^ 26 * Ramtndtachandra Ray, (1^1) 58 CaL 

Cr. L. J. 1608. 1303; Ramchandra Shastri. (1931) 33 Boiii- 

4 HcldbyMulUckandCoutts, JJ.(Das, J.. L. R. 1169, 55 ^m. 725. 
dissentiente), in Abdul Hamid, (1922) 2 Pat. < Ramsaliay Ram, (1920) 48 Cal. 78. 
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take possessiai. It has no applicatitm to a party who uses force to defend property 
in his possession. Such a person is not enforcing a right, but preventing a wrong*. 

This clause is meant to prevent the resort to force in vindication of supposed 
rights. It makes a distinction between an admitted claim or an ascertained right and 
a disputed claim® Though a person may abate a nuisance when his rights have been 
infringed, a person who has not acquired any right of way or light and whose rights 
have not been in any way infringed cannot take the law into his own hands and pull 
down a wall constructed by his neighbour merely to maintain the status quo^. 

' To enforce any right or supposed right —This phrase would seem to make 
a division into (1) nghts in actual enjoyment when interfered with ; (2) rights claimed 
though not in actual enjoyment when interfered with* The phrase ‘ to enforce a right' 
can only apply when the party claiming the right has not possession over the subjart 
of the right, and therein lies the distincbon betwe^ enforcing a right and maintaining 
a right*. The true import of the phrase relates to an initial act when it is done in further¬ 
ance of any right and not to an act when it is done to maintain a position already 
achieved in the lawful exercise of that right*. A person entitled to the land, but not in 
possession of it, may take peaceable possession ; but if he enters by force in such a man¬ 
ner as to provoke a breach of the peace, then he takes the consequences, because he 
has no right to take the law in his own hands’. Persons who are not animated with 
the intention to enforce a right, or supposed right, but to maintain undisturbed the 
actual subsistmg enjoyment of a right which is being at the time exercised, do not, in 
preventing an encroacliment, commit an offence under this section*. Where five or more 
persons assembled for maintaining by force or show of force a right which they bona fide 
believe they possess, and not for enforcing by such force or show of force a right or sup¬ 
posed nght of theirs, they do not constitute an unlawful assembly*. Thus, a tenant is 
justified in resistmg an illegal distraint'*. If picrsons are rightfully m possession of land, 
and find it necessary to protect themselves from aggression, they are justified in taking 
precautions and using such force as is necessary to prevent the aggression*’. But when a 
body of men are determined to vindicate their rights, or supposed rights, by unlawful 
force, and when they engage in a fight with men, who, on the other hand, are equally 
determined to vindicate by unlawful force their rights or supposed rights, no question of 
self-defence arises. Neither side is trymg to protect itself but each side is trying to 
get the better of the other’®. There is no distinction between forming an assembly to 
enforce a nght or supposed nght withm the meaning of d (4) of s. 141, and form¬ 
ing an assembly forcibly to maintain an existing right, in other case the assembly being 
an unlawful one”. The question as to who was in actual occupation just before the 
occurrence took place is of paramount importance; and a right to possession, or con¬ 
structive possession, is not generally of much importance**. Unless a ri^t of private 
defence is established, a claim {even bona fide) of title or a claim (even bona fide) of 
possession will avail nothing*®. 
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“ The words... ‘ to enforce a right or a supposed right ’ show that it is perfectly 
immaterial whether the act which one seeks to prevent by the use of criminal force or 
show of criminal force is legal or illegal, the test of criminality being the determination 
to use criminal force and act otherwise than in due course of law so as to threaten the 
public peace “ The natural tendency of the law of all civilized States is to restrict 
within constantly narrowing limits the right of self-help.. .In the domain of penal law, 
that right can extend to no cases not expressly defined by the law itself. The fact, there¬ 
fore, of the illegality of the act of the opponent of the accused is wholly mdifferent, 
unless it brings itself within the category of those in which self-defence is permitted 

Even if a party succeeds in taking wrongful possession of premises belonging to 
another the latter sets lawfully if he re-takes possession in a peaceable and easy manner 
such as when he re-enters the premises and puts out articles found there in the tres¬ 
passer’s absence in which case no question of force or show of force or resistance arises 
as there is no one on the premises; or even when he ejects in a peaceable and 
easy manner trespassers found on the premises. In the first case, if the trespasser’s 
men come in force after possession has been re-taken and attack the rightful owner’s 
men who do not act aggressively, they ©institute an unlawful assembly and no plea of 
private defence is available to them*. 

Cases.—Disputes regarding possession of land.—Where there was a dispute 
■of long standing between the accu^ and cer , . „ 

of certain land, and the accused went to sow 
. body of men armed with clubs and who kept • .. . . , ' i 

weapons while the land was being sowed, it was held’ that they were guilty of tWs of¬ 
fence*. Where two parties were entitled to joint possession of a property but one party 
having been out of possession their servants with thirty or forty other men went armed 
with clubs to take forcible possession of the prc^ierty and succeeded in getting it without 
having had to use any force, it was held that the servants were guilty of this offence®. 
Where the accused, who were found to be in possession of the disputed land, went 
upon it in a large body armed with clubs prepared in anticipation of a fight, and were 
reaping the paddy grown by them, when the complainant’s party came up and attempted 
to cut the same, whereupon a fight ensued and one man was seriously vi-ounded and 
died subsequently, it was held that the common object was not to enforce a right, but 
to maintain undisturbed the actual enjoyment of a right, and that the assembly was 
not, therefore, unlawful*. 

Procession.—^Where the accused assembled and forcibly interrupted a proces¬ 
sion upon the ground that it was a nuisance or annoyance to them or their community, 
it w-as held that their act clearly fell within clause (4) of s. 14P. A headman and 
eighteen villagers conducted a funeral procession along a public road with the object 
of vindicating their right to use the road, and intending to resist obstruction. It was 
not proved that the party was ■ • ■ ^ _ 

age. It was held that the use i 

^Vhere a party goes out armed • - . . 

is not so much to conduct a re . 
party constitute an unlawful as.. 

of noting under s 147 of the Code. . , , „ 

is going to be opposed by force is nc . ... 

of the procession an unlawful assembly*. 

Illegal seizure.—Paddy belonging to a society to which the first accused belong¬ 
ed was stored in a granary in a street. The treasurer of the society attempted to 
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forably take possession of the paddy with his servants, whereupon all the accused resist¬ 
ed him, and maintained the possessicai of the first accused, some blows being struck. 
It was held that no offence was committed*. Where a large crowd of Hindus appeared 
m a village and threatened to take away the cows of the Mahomedans which they had 
collected for sacrifice on the occasion of Bakr-id. it was held that they were guilty of 
an offence under this section®. 

A person purchased a motor bus and paid part of the price immediately and 
agreed to pay the balance in instalments He committed default in, payment of instal¬ 
ments. Under the agreement the seller company was entitled to recover possession of 
the bus. While the servants of the purchaser were in peaceful possession of the bus, 
the agents of the company tried to recover possesion by use of force The servants 
resisted them and when one of the agents picked up the handle of the bus to start it, 
it provoked the servants and m the course of the altercation that ensued the agents of 
the company received some injuries It was held that though the company had a legal 
right to recover possession through the civil Court, they had no right to recover posses¬ 
sion of the bus by the use of force , that the servants of the purchaser did not form an 
unlawful assembly’ and that they were legally justified in resisbng the attempt of the 
agents of the company to recover forcible possessiem of the bus® 

Illegal construction of a dam.—The complainant’s party without the permis¬ 
sion of the accused constructed a dam across a pyne exclusively belonging to the accused 
who had obtained an injunction from the civil 0>urt restraining the complainant's party 
from interfenng with the accused m their use and occupation of the pyne The accused 
in attempting to cut the dam were opposed by the a>mplainant’s jjarty two of whom 
were struck by the accused and the accused were convicted of rioting and of causing 
grievous hurt. It was held that after the avil Court decree and injunction the accused 
could not be held to bo enforcing a right wilhm the meaning of clause (4) of s. 141 
and the presence of the complainant's party in opposing the accused was a criminal 
trespass which entitled the accused to a right of private defence* 

Taking water by force.—Where five persons assembled together at a water-head 
armed with deadly weapons to take water by force and to strike and vanquish anytody, 
who should stand m their way and prevent them from accomplishing their purpost^ 
It was held that they constituted an unlawful assembly and brame guilty of rioting 
when they used their deadly weapons in pursuance of their common object; and that 
as every one of them knew that the weapons were likely to be used with deadly effect, 
they were all responsible if any one of them inflict«l a fatal injury*. 

Preveadng cow sacrifice.—^The leaders of-the Hindu and Mahomedan com- 
mumties of a place entered into an agreement by which the Mahomedan community 
undertook not to sacrifice cows publicly The Hindus apprehending such sacnfice assem¬ 
bled with deadly weapons and as a result a riot ensu^ and some Mahomedans died 
of injuries It was held that the object of the assembly fell within the purview of this 
clause and that the members of the assembly could be charged and conricted for being 
members of an unlawful assembly* 

7. Fifth clause.—This clause is very comprehensive and applies to all Uie nglits 
a man can possess, whether they concern tlie enjoyment of property or not. It differs 
from the preceding clause in the omission of any reference to a ‘ right or supposed 
right’ 

The mere use of criminal force or show of criminal force by any person to lake 
possession of any property is not sufliaent to bring a case within this clause, unless 
some criminal intent is proved against the persons so using force or show of force*. 
Where, therefore, a Distnct Board decided to replace a bridge across a khal which was 
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“ The words‘ to enforce a right or a supposed right ’ show that it is perfectly 
immaterial whether the act which one seete to prevent by the use of criminal force or 
show of criminal force is legal or illegal, the test of criminality being the determination 
to use criminal force and act otherwise than in due course of law so as to threaten the 
public peace " The natural tendency of the law of all civilized States is to restrict 
within constantly narrowing limits the right of self-help.. .In the domain of penal law, 
. that right can extend to no cases not expressly defined by the law itself. The fact, there¬ 
fore, of the illegality of the act of the opponent of the accused is wholly indifferent, 
unless it brings itself within the category of those in which self-defence is permitted 

Even if a party succeeds in taking wrongful possession of premises belonging to 
another the latter acts lawfully if he re-takes possession in a peaceable and easy manner 
such as when he re-enters the prermses and puts out articles found there in the tres¬ 
passer’s absence in which case no question of force or sho^v of force or resistance arises 
as there is no one on the premises; or even when he ejects in a peaceable and 
easy manner trespassers found on the premises. In the first case, if the trespasser’s 
men come in force after possession has been re-taken and attack the rightful owner’s 
men who do not act aggressively, they constitute an unlawful assembly and no plea of 
private defence is available to them*. 

Cases.—Disputes regarding possession of land.—Where there was a dispute 
•of long standing between the accused and certain other parties regarding the possession 
of certain land, and the accused went to sow the land with indigo, accompa^ed by a 
. body of men armed with clubs and who kept off the c^^posite party by brandis^ng their 
weapons while the land was being sowed, it was held that they were guilty of this of- 
fence* Where two parties were entitled to joint po^ession of a property but one party 
having been out of possession their servants with thirty or forty other men went anned 
with clubs to take forable possession of the prc^rty and succeeded in getting it without 
having had to use any force, it was held that the servants were guilty of this offence'. 
Where the accused, who were found to be in possession of the disputed land, went 
upon it in a large body armed with clubs prepared in antiapation of a fight, and were 
reaping the paddy grown by them, when the complainant’s party came up and attempted 
to cut the same, whereupon a fight ensued and one man was seriously wounded and 
died subsequently, it was held that the common obj’ect was not to enforce a right, but 
to maintain undisturbed the actual enjoyment of a right, and that the assembly was 
not, therefore unlawful®. 

Procession.—^Where the accused assembled and forcibly interrupted a proces¬ 
sion upon the ground that it was a nuisance or annoyance to them or their community, 
it w.as held that their act clearly fell within clause (4) of s. 141^. A headman and 
eighteen villagers conducted a fuiKral processiw along a public road with the object 
of vindicating their right to use the road, and intending to resist obstruction. It was 
not proved tf 
ace. It was 
Where a part 
is not so muc 

party constiti__ . , . 

of rioting under s. 147 of the Code. But the mere knowledge that a religious procession 
IS going to be opposed by force is not in all cases sufficient to constitute the members 
of the procession an unlawful assembly*. 

Illegal seizure.—^Paddy belonpng to a sodety to which the first accused belong¬ 
ed was stored in a granary m a street The treasurer of the sodety attempted to 
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lorably take possession of the paddy with his servants, whereupon all the accused resist¬ 
ed him, and maintained the possession of the first accused, some blows being struck 
It was held that no offence was committed*. Where a large crowd of Hindus appeared 
in a village and threatened to take away the cows of the Mahomedans which they had 
collected for sacnfice on the occasiem of Bakr-id, it was held that they were guilty of 
an offence under this section* 

A person purchased a motor bus and paid part of the price immediately and 
agreed to pay the balance m instalments. He committed default in, payment of instal 
ments. Under the agreement the sdler company was entitled to recover possession of 
tile bus. While the servants of the purdiaser were in peaceful possession of the bus, 
the agents of the company tried to recover possession by use of force The servants 
resisted them and when one of the agents picked up the handle of the bus to start it, 
it provoked the servants and in the course of the altercation that ensued the agents of 
the company received some injuries. U was held that though the company had a legal 
right to recover possession through Uie avil Court, they had no right to recover posses¬ 
sion of the bus by the use of force, that the servants of the purchaser did not form an 
unlawful assembly' and that they were legally justified in resisting the attempt of the 
agents of the company to recover forcible possession of the bus*. 

Illegal constxuaion of a dam,—The complainant's party without the permis¬ 
sion of the accused constructed a dam across a pyne exclusively belonging to the accused 
who had obtained an injunction from the avil Court restraining the complainant’s party 
from interfenng with the accused in their use and occupation of the pyne. The accused 
in attempting to cut the dam were opposed by the complainant’s party two of whom 
were struck by the accused and the accused were convicted of rioting and of causing 
grievous hurt. It was held that after the civil Court decree and injunction the accused 
could not be held to be enforcing a right within the meaning of clause (4) of s. 141 
and the presence of the complainant’s party in opposing the accused was a criminal 
trespass which entitled the accused to a right of private defence*. 


Taking water by force.—\Vhcre five persons assembled together at a water-head 
armed with deadly weapons to take water by force and to strike and vanquish anybody, 
who should stand in their way and prevent than from accomplishing their purpose. 
It was held that they constituted an unlawful assembly and became guilty of rioting 
when they used their deadly weapons in pursuance of their common object; and that 
as every one of them knew ttiat the weapons were likely to be used with deadly effect, 
they were all responsible if any one of them inflicted a fatal injury®. 

Preventing cow sacrifice.—The leaders of-the Hindu and hlahomcdan com- 
mumtics of a place entered into an agreement by which the Mahomedan community 
undertook not to sacnfice cows publicly. The Hindus apprehending such sacrifice assem¬ 
bled with deadly weapons and as a result a riot ensu^ and some Mahomedans died 
of injuries. It was hdd that the object of the assembly fell within the purview of Uiis 
clause and that the members of the assembly could be charged and convicted for being 
members of an unlawful assembly*. 

7. Fifth clause.—^This clause is very comprehensive and applies to all the rigjjti 
a man can possess, whether they concern the enjoyment of property or not. It diffen 
from the preceding clause in the omission of any reference to a ' right or 
right 

The mere use of criminal force or show of criminal force by any peryxi i/j take 
possession of any property is not sufficient to bring a case within this dairy:. cr.!e ,9 
some criminal intent is proved against the persons so using force or of force' 
^Vhc^e, therefore, a Distnct Board decided to replace a bridge across a iAd ».*Jch wai 
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out of repair by means of a road with pipes passing underneath for the flow of water, 
and the owners of the bed of the khal objected to the laying of the pipes on the groimd 
that It would obstruct the flow of water and removed the pipes placed there by the 
District Board, it was held that the owners could not be convicted of this offence*. 

8. Explanation.—An assembly which is lawful in its inception may become 
unlavrful by the subsequent acts of its members*. It may turn unlawful all of a sudden 
and without previous concert among its members*. But an illegal act of one or two 
members, not acquies^ m by the others, does not change the character of the assembly^. 

An assembly which is lawful in itself d<^ not become unlawful merely because 
the members know that their assembly would be opposed and a breach of the peace 
would be committed*. The accused assembled with others for a lawful purpose, and 
with no intention of carrying it out unlawfully, but with the knowledge that their as¬ 
sembly would be opposed, and with good reason to suppose that a breach of the peace 
would be committed by those who opposed it. It was held that they could not be 
convicted of being members of an unlawful assembly^. 

An assembly of persons lawfully exercising their lawful rights would not be¬ 
come an unlawful assembly by repelling an attack made on them by persons who had no 
right to obstruct them nor by exceeding the lawful use of their right of private defence^. 

An assembly which is not unlawful in its inception does not become an unlawful 
assembly because of its refusal to obey an order to disperse*. An assembly does not 
become unlawful by reason of its lawful acts exciting others to do unlawful acts®. 

" No man can foresee at the commencement what course they, i e, assemblies, 
will take, or what consequences will ensue. Though cases may occur in which the 
object of such assemblies is at first defined and moderate, they rapidly enlarge their 
jjowers of mischief; and from the natural effects of the excitement and ferment in¬ 
separable from the collection of multitudes in one mass, the onginal design is quickly 
lost sight of, and men hurry on to the commission of crimes, which at their first meet¬ 
ing they had never contemplated The beginning of tumult is like the letting out of 
water; if not stopped at first, it becomes difficult to do so afterwards; it rises and 
increases, until it overwhelms the fairest and the most valuable works of man ”**>. 

9. Section i42.—Section 141 having explained what an unlawful assembly is, 
this section declares who may be said to be a member of such an assembly. Any one 
who joins an unlawful assembly or continues in it is a member of such assembly. If 
he pleads that he was there innocently, or merely as a harmless spectator, he must prove 
that he was there owing to no fault of his own and that he could not get out of the 
crowd" The mere fact that a person applied to be made a member of an association 
some months before it was declared unlawful cannot by any stretch of imagination be 
said to be proof of his memberslup of the association after it had been declared unlaw¬ 
ful Some overt act as a member subsequent to such declaration must be proved**. 

R filed a prosecution against K, for entidng away his wife A. K claimed to be the 
husband of A, and deiued the marriage of A with R. On the day of hearing R in com¬ 
pany of several others forcibly seized A, put her in the carnage of one H and drove 
away. It was held that H, the carnage driver, had been rightly convicted under s. 147. 
He must have seen that the object of the^ unlawful assembly was to carry off A, and 
when he drove A off against her wish he joined the unlawful assembly and assisted the 
carrying out of the unlawful object for which it had assembled**. 

* Continues ’.—-This word means physical presence as a member of the unlawful 
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assembly, Uiat is to be physically present in the crowds. Although individuals may in 
the first instance have associated themselves with a mob from motives perfectly inno¬ 
cent, nevertheless, if the mob is or becomes an unlawful assembly and the individuals 
-in question take part m its proceedings, they will be liable as members of an unlawful 
assembly^ Where certain persons had asswibled to prevent a procession by force 
from passing over a certain street, and they were ordered by the police to disperse but 
neglected to do so. it was held that they were guilty of the offence of being members 
of an unlawful assembly’ 

Exercise of lawful rights.—When an attack is made on persons acting in the 
lawful exercise of their right over property, they are entitled to the right of private 
defence, and the only question that arises thereafter is whether any member of the 
party individually exceeded the right Persons exercising their lawful rights are not 
members of an unlawful assembly, nor can the assembly become unlawful by their re¬ 
pelling an attack made on them by persons who had no right to obstruct them, nor 
by exceeding the lawful use of their right of private defence In such a case each is 
liable only for his individual acts done m excess of such right*. 

Statutory application.—See the Rangoon Police Act (Burma Act IV of 1899), 
s 38 (2) 

PRACTICE 


Evidence.—Prove (1) that the assembly in question consisted of five or more 
persons. 

Where, of five persons convicted, it was found as regards two of them that there 
had been no common object, it was held that the conviction of the others could not 
be maintained, as there must have been five persons who had a common object before 
there could be an unlawful assembly and noting’ 

(2) That the object of the persons so assembled (cither at the time it became 
an as.sembly, or during the time that it ointinued to be assembled) was any of the five 
■objects mentioned in s 141. 

(3) That such object was common to the persons assembled*. 

It is necessary that the accused should have a reasonably distina notice of the 
common object impfited to them and of the manner in which that common object is 
to be brought within the language of this section’. 

In order to establish the common intention of an unlawful assembly it is not 
necessary to prove that its members actually met and conspired to commit an offence, 
but such intention can be inferred from the circumstances of the case. In the case of 
a concerted attack by five or more persons it is a perfectly valid and reasonable infer- 
■ence that they all had a common intention and were, therefore, members of an unlaw¬ 
ful asssmblj 

Where a crowd has dispersed without taking any action, the intention and com¬ 
mon object of that crowd can only be inferred from the surrounding circumstances, and 
among these circumstances the attitude and demeanour of the crowd itself is one of 
the points which must be taken into conrideration. 

The opinion or the impression of a witness that it appeared to him from the 
-wnduct of a mob that tlicy had appeared for an unlawful purpose is not admissible 
in evidence to prove the object of the assembly although statements as to what he 
actually saw and heard are admissible*. 

The essence of the offence is the common unlawful purpose and the accused can- 
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not be convicted if the common object proved is different from the common object in 
the charge or for which he has been tried^. 

If the common object fails and the substantive charge is disbelieved the accused- 
should be acquitted. It is not proper for an appellate Court, while disbelieving the 
alleged common object of an unlawful assembly, to find out a different common object 
regarding which the accused were never called upon to plead nor tried an^ to affirm the 
conviction*. 

(4) That the accused joined, or continued m, such assembly. 

It is sufficient for the offence of riot to be proved against an individual that tliat 
individual should remain in an unlawful assembly as soon as he is aware that the as> 
sembly is unlawful^. 

(5) That he did so intentionally. 

(6) That he did so being aware of the above facts. 

Procedure.—Cognizable — Summons — Bailable —^Not compoundable —Any 
Magistrate—Triable summarily. 

Power to disperse unlawful assembly.—Chapter IX of the Code of Criminal 
Procedure gives power to a Magistrate to disperse unlawful assemblies by using civil, 
or military force*. 

Joint trial.—As a matter of procedure it is irregular to treat both parties to- 
a not as constituting one unlawful assembly, and to try them together inasnjuch as they 
do not have one common object*. Members of each faction may be called as witnesses 
against their opponents* 'V’^ere members of two assemblies do not mingle together at 
any time or place, the mere fact that they haw a common intention will not make 
them one assembly. The question whether two groups of men do or do not form one- 
assembly is a question of fact in each case Where two mobs start from different 
localities and operate independently and never come close to each other, they cannot be 
considered to be members of one assembly, though their object be the same^. 

Restoration of possession can be ordered.—Where possession of immovable- 
property 18 taken by force by an unlawful assembly the Magistrate can make an order 
directing restoration of possession* 

Death of complainant.—^The death of the complainant doiS not put an end to- 
the prosecution. The trying Magistrate has a discretion in proper cases to allow the 
complain* to continue by a proper and fit complainant if the latter is willing’ 

Right of the Crown to prosecute.—A complaint for rioting or for being a 
member of an unlawful assembly discloses a non-compoundable offence for which tiie 
Crown alone in the interests of public peace and security has a right to prosecute, and 
a complainant has no independent right to have the guilty persons punished**. 

Charge.—The charge should state the rommon object of the assembly**. Omis¬ 
sion to state it does not vitiate a conviction if there is evidence on the record to show 
It**. It is sufficient if it is specified in the complaint and found by the Court**. Such an 
omission is a mere irregulanty which will vitiate the trial only if it has caused mis¬ 
carriage of justice on the merits; and the test of such a miscarriage is whether the 
accused were prejudiced by the omission and had no notice during the trial of the case 


* LoganathaDar, (1909 ) 6 M. L. T. 17, 

11 Cr. L. J. 30 ^ 

- Iiaht7auddi V Asgarah, (19(X)) 5 C W. 
N 31. 

1 Sluo Dayal (1933 ) 55 All. 689- 

* Cnminal Procedure Code, ss. 126*132. 

^ SuiToop Chunder Paul, (1869) 12 IV. 
R. (Cr.) 75 

* Alahotned Hoosseiit, (1869) 1 N. W. P 
293; Xauab. 11881) P. R. No. 26 ot 1881. 

* Wajtd Mi. (1927) 23 Cr. L. J. 337. 

» Raineshu-ar Singh. (I^) 7 P. L. T. 


285. 26 Cr. L J. 119. 

® Maliotned Azam, (1925) 28 Bom L- K.- 
288. 27 Cr U J. 491. 

Mala}tl Kottayd Koyassam Kutty, 
(1917) 18 Cr. L. J. 329. 

»* (1865) 4 W. a (Cr. L.) 9; ib>d, 10; 
Tafazeul Ahmed Choiedhry, (1899) 26 Cal~ 
630 

13 KadfutuHa. (1912) 39 CaL 781. 

I* Yeshicant Salva. (1926) 28 Bom. L. R- 
497. 27 Cr. L. J. 744. 
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of the prosecution as to the common object so as to enable them to meet it in their 
defence and m cross-examination’ 

Where tlie offence alleged to have been committed by the members of an unlaw¬ 
ful assembly in furtherance of their common object is hurt, whether simple or grievous, 
it is sufficient to state in the charge that the common obj'ect of the members of the 
unlawful asscftibly was to assault the persons to whom hurt was caused. It is not 
necessary to state that the common object was to cause simple or grievous hurt, as the 
case may be*. 

The diarge should run thus •— 

I (tiavte and office oj Magtstrale, etc,) lierdjy charge you (name of acciised} 
as follows — 

That you, on or about the-day of-, at-, were a member of an unlaw¬ 

ful assembly, the common object of which was (specify the object), and thereby com¬ 
mitted an offence punishable under s. 143 of the Indian Penal Code, and within my^ 
cognizance. 

And I hereby direct that you be tried on the said charge. 

l44. Whoever, being armed with any deadly weapon, or with 
joinin unlawful which, used as a weapon of offence^ is 

a^^Ty '^aTOed likely to cause death, is a member of an unlawful 
with deadly wea- assembly, shall be punished with imprisonment of 
cither description for a term which may extend to 
two years, or with fine, or with both. 

COMMENT. 

The risk to the public tranquillity is a^ravaled by the intention to use force 
evinced by carrying arms. This section, therefore, provides for an enhanced punidi- 
ment where a member of an unlawful assembly is armed with a deadly weapon. 

Scope.—^The enhanced punishment under the section can only be inflicted 
on that member of an unlawful assembly who uses a weapon of offence. The word 
' whoever ’ justifies this interpretation. 

1. ‘Weapon of offeoce. ’—^That is, a weapon which under the present cir¬ 
cumstances and at the present time (during the existence of the unlawful assembly) is an 
offencive weapon, notwithstanding that it might be otherwise at a different time and 
place*. A crowd of about 10 persons, including the accused, had assembled together 
armed with bill-hooks and stidrs, but it dispersed at once on seeing the police. On 
these facts the Magistrate assumed that the intention of the members of tlie crowd was¬ 
te use CTiminal force, and having regard to tlie weapons with which they were armed, he- 
convicted them under this section. The High Court held that the prosecution 
had failed to show that tlie common object of Uie crowd was such as would consti¬ 
tute It an unlawful assembly as defined by s. 141, and that the accused %\-cre entitled 
to be acquitted*. 

Sections 114 and 144.—When one peison instigates anoUier to join an luilaw- 
ful as&cmbly armed with a deadly weapon and afterwards joins the unlawful assembly 
himself, he is punishable under this section, read with s. 114, even though he was 
not himself armed with a deadly weapon*. 


PRACTICE. 


Evidence.—Prove points (1) to (6) as in s. 143 ; and further 
(7) Tliat tlie accused was arm^ with a deadly weapon, or with anjthing 
which, used as a weapon of offence, was likely to cause death. 


* SkivpTosad MantlaJ, Criminal Reference 
No 92 of 1910, dedded on January 20, 1911, 
by Giandavatkar and Heaton, JJ. (Unrep. 
Bom.) 

= Chhanka Dkanuk, (1927) 6 Pat. 832. 


-M. 5. M. 123. 

Tftan. .*4Mad.l 
* e V. (1900) 


a \v. 
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Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Any Magis¬ 
trate. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name of 
.accused) as follows :— 

That you, on or about the-day of-, at-, being armed with a deadly 

-weapon, to wit, [or armed with something wWch, used as a weapon of offence, is likely 
to cause death, to wit—] were a member of an unlawful assembly, and thereby com¬ 
mitted an offence punishable under s. 144 of the Indian Penal Code, and within my 
•cognizance 

And I hereby direct that you be tried on the said charge. 

145. Whoever joins or continues in an unlawful assembly, 
Joining or con- knowing that such unlawful assembly has been 
tinuing^m commanded in the manner prescribed by law to 

^been dispersc\ shall be punished with imprisonment of 

■tnanded to disperse cither description for a term which may extend to 
-two years, or with fine, or with both. 

COMMENT. 

This section and s. 151 are connected with each other so far as the principle 
-underlying both of them is concerned Section 127(1) of the Code of Criminal Pro¬ 
cedure says “ Any Magistrate or officer in charge of a police-station may command 
■any unlawful assembly, or any assembly of five or more persons likely to cause a 
disturbance of the public peace, to disperse ; and it shall thereupon be the duty of the 
members of such assembly to disperse accordingly 

Section 188 of the Penal Code provides for the disobedience of any lawful order 
Tiromulgated by a public servant. This section and s 151 deal with special cases as 
-the disobedience may cause serious breach of the peace. 

1. ' Commaaded in the maoocr prescribed by law to disperse '.—This expres¬ 
sion means, in the city of Bombay, aimmanded as prescribed in s 40 (1) of the City 
of JBombay Police Act, 1902. It cannot be construed in a wider sense so as 
to include a command by a Magistrate to disperse without any order having been given 
by an officer in charge of a police-station*. In disobedience of an order passed under 
s 42 of the Bombay District Police Act, the accused along with others formed them¬ 
selves into a proc^ion (Prabhat Pheri) and passed through the streets uttering ob¬ 
jectionable songs, in spite of the advice of the police-officers and others that they 
•were violating the order. The assembly was declared unlawful and was ordered to 
disperse The crowd refused to disperse and squatted on the public road. On a pro¬ 
secution of the accused for an offence punishable under this section, it was held that 
the common object of the unlawful assenAly having been to commit an offence under 
the latter part of s. 188 the assembly became unlawful, and the remaining in it after 
it was ordered to disperse constituted an offence under this section® 

CASE. 

The accused formed into a procesrion which started from a Congress office. When 
they reached a certain place they were met by a party of police-officers who directed 
"them to proceed by a route different from that which they were till then following. 
They thereupon sat down on the ground in the public road. They were asked to dis¬ 
perse but refused to do so and were arrested and convicted under s. 151 and this sec¬ 
tion. It was held that the conduct of the processionists in sitting on the ground when 
ordered to take a different route and refusmg to disperse when called upon to do so, 
■coupled with the fact that the conduct of the accused proved that the procession was 

* Keskav Govtnd, (1921) 23 Bom. L. R * Ramckandra Shastri, (1931) 33 Bofli- 
350, 22 Cr. L J. 320. R. 1169. 55 Bom 725. 
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animated by hostility to the established Government, justified the finding that tlie pro¬ 
cessionists were determined to disregard and disobey any lawful orders that the police 
or the Magistrate might give them and that their object was therefore unlawful It was 
also held that though the sentences were heavy in the circumstances of the case, the High 
Court would not entertain the application for reduction of sentences at the instance of 
a third party, the convicted person not having seen fit to appeal* 

PRACTICE 

Evidence.—Prove points (1) to (6) as in s. 143 ; and further 

(7) That such unlawful assembly had been commanded to disperse 

(8) That such command to disperse was in the manner prescribed by law. 

(9) That the accused joined, or continued in such unlawful assembly after 
it had been commanded to disperse 

no) That the accused did sa knowing that it had been commanded to dis¬ 
perse. 

Procedure.—Cognizable—Warrant—Bailable—^Not compoundable—Any Magis¬ 
trate. 

The prosecution should give formal evidence to show that the accused had the 
common object to resist the execution of a lawful order and the accused should have 
an opportunity to meet the case in the trial Court, particularly when the charge framed 
against him does not mention that common object* 

Charge.—The failure to specify the common object in a cliarge under this 
section is not fatal to the trial if it can be shown that there was ample evidence on the 
record to prove what the common object of the assembly was* 

The charge should run thus 

1 (ttame and office of hfagistrale, etc,) hereby charge )Ou inatne of accused) 
as follows 

That you, on or about the-day of-. at^-, joined (or continued m) 

an unlawful assembly, knowing that such assembly had been commanded in the manner 
prescribed by law to disperse, and thereby committed an offence punishable under s 145 
of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said cliarge. 

146. Whenever force or violence is used by an unlawful asscni- 

bly, or by any member thereof’, in prosecution of the 
, common object* of such assembly, every member of 
such assembly is guilty of the offence of rioting. 

147. Whoever is guilty of rioting, shall be punished uitii im- 
FWshment for prisonmcnt of either description for a term which 

may extend to two years, or with fine, or with both. 

COMMENT, 

The basis of Uie law as to rioting is the definition of an unlawful assembly, 
a riot being simply an unlawful assembly in a partioilar state of activity*, that activity 
being accompanied by the use of force or violence. It is only the use of force that 
distinguishes rioting from an unlawful assembly. 

Ingredients—^There are two essentials which make everj* member of an un¬ 
lawful assembly guilty of rioting— 

1. Use of force or violence by an unlawful assembly or by any member thereof 

2 Such force or violence should have been used in prosecution of the common 
object of such assembly. 

* Charon De, (1933 ) 34 Cr. U J. * Hamehatuira Shaslri, (1931) 33 Wom. 
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1. ' Force or violence.. .used by an unlawful assembly, or by any member 
thereof ’.—As to the meaning of ' force see s. 349. It is not necessary that the force 
or violence should be directed against any particular person or object^ The use of 
any force, even though it be of the slightest possible character, by any one of an as¬ 
sembly once established as unlawful constitutes fitting*. A person who is the leader 
of an unlawful assembly whose common object is to assault passers-by commits the 
offence of rioting\ Thus, if a husband and his friends take possession of his wife by 
force and violence they are guilty of rioting*. Actual use of force and not merely 
a show of force, is necessary. "Where a number of men who are assembled at a certain 
place run away on being attacked by the opposite party, they are not guilty of rioting®. 

‘ Violence —This word is not restricted to force used against persons only, 
but it extends also to force used against inanimate objects®. Thus, if an unlawful 
assembly came together for the purpose of pulling down a man’s house, and proceeded 
to carry out the object, they could be said to have used violence. Similarly, where the 
accused struck at the door of the complainant who fled away to save himself from being 
beaten, it was held that they had used violence’ Pulling down a toddy shop and 
cutting and destroying spatts of toddy trees are enough to show that violence was 
us^«. Applying lighted match to a hayrick or burning a cattle-shed amounts to using 
violence®. 

'Unlawful assembly’.—See s 141, supra 


' Any member thereof ’—Whether only one, or more than one, 'of the persons 
assembled use force, the penal consequences apply equally to all. It will be other¬ 
wise, however, if the force or violence is used for a distinct purpose.. as If it consists- 
of a mere affray or assault upon each other, or upon bystanders, by some members of 
the asscmbly‘0 If any person encourages, or promotes, or takes part in, riots, whether 
by words, signs, TDr gestures, or by wearing the badge or ensign of the rioters, he is 
himself considered a rioter Active participation m actual violence is not necessary. 
&me may encourage by words, others by signs, and others again may actually cause- 
hurt and yet all would be equally guilty of noting” 


2. ' In prosecution of the common object ’.—Section 141 indicates what 
objects are deemed unlawful If the common object of an assembly is not illegal, it is 
not noting if force is used by any member of that assembly” If the common object 
is not unlawful then there can be no unlawful assembly and consequently no rioting. 
Thus, resistance to the ex^tion of an illegal warrant within reasonable bounds docs- 
not amount to noting because the common object is not unlawful; but when the right 
of resistance is exceeded and a severe injury, not called for, is inflicted, the person who 
inflicts such injury may be convicted of grievous hurt’® Similarly, resistance to a 
search without a search-warrant does not amount to noting**. Where a warrant of 
attachment was signed, not by the Munsiff, but by the Shenstedar, and did not bear 
the seal of the Court, and the accused were charged with rioting with the common ob¬ 
ject of illegally rescuing the attached property, it was held that the omission of the seal 
rendered the attachment lUe^l, and that, therefore, the common object charged was 
not an unlawful common object and consequently the charge of rioting was not sus¬ 
tainable*®. Although in ascertaining whether the object of the members composing an- 


* Chant Khan, (1918) 21 O C. 134. 19 
Cr. L. J. 828. 

, = Koura Khan. (1868) P. R. No. 34 of 
1868 , Ramadeen Doobay, (1876) 26 W. R 
(Cr.) 6. 

3 Sujatalh Nyainalaili, (1921) 24 Bom L 
R. no, 23 Cr. L J. 256 

* AskuT. (1864) W. R (Gap Na) iCr.) 
12. 


' Mahomed Ishaq Khan, (1904)1 A. L. J 
602, 1 Cr. L. J. 1057. 

* SamaTuddt, (1912) 40 Cal. 367', Rasul 
(1883) P. R. No 4 of 1889: Mtj Bayyan 
Khan, (1934 ) 36 Cr. L. J. 933. 


’ Vettkata5ubbaieTAl$22) 44 M. L J 407. 

* Marimuthu Naidu, ( 1923)32 MI-T.315,- 
25 Cr. L J. 139 

• Sankarapandia, [19331 M W. N. 1138. 
*“ iM & M. 124 

” Ganu, (1875) Unrep Cr. C 99 , ,, 

** Jagarnath Mandhata, (1897) 1 C. W. N-- 
233, Parmeshwar Singh, (1899) 4 C. W. N.- 
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** Uma Chatan Singh. (1901) 29 Ca). 244. 
*♦ Bairangi Cope, (1901) 38 Cal. 304. ^ 
i* Khtdtr Bux, (1918) 3 P. L J. 636. 20- 
Cr. L J. 139 



-^EC. 147.] 


OF OFFENCES AGAINST IIIE PUflUC TRANQUILLITY. 


341 


assembly is such as to constitute an unlawful assembly, all the circumstances must b? 
regaided which tend to sliow what that object is, and the result of such consideration 
may be to negative the view that the object is such as to render the assembly unlaw¬ 
ful, still when once the offence of noting or any other offence is brought home to a 
member of an unlawful assembly, it rests with him to establish that the apparent offence 
IS no offence, by reason of the act which constitutes the offence being justifiable under 
the provisions relating to the right of private defence* 

Acts done by some members of an unlawful assembly outside the common 
■object of the assembly or of such a nature as the members of the assembly could not 
have known to be likely to be committed in prosecution of that object are only charge¬ 
able against the actual perpetrators of those acts*. 

Sudden quarrel.—If a number of persons assembled for any lawful purpose 
suddenly quarrel without any previous intention or design, they do not commit a riot 
in the legjil sense of the word* Similarly, if a fi^t were to spring up between two 
of the persons unlawfully assembled, this would only make them individually respon¬ 
sible, and not convert the assembly into a riot*. It is, however, not necessary that 
there should be a common object prior to the commencement of the fight. It is also 
immatenal that the accused conceived the idea of injuring suddenly alter they went 
to the scene of offence 

Forcible entry.—plea of right to possession is no answer to charge of 
rioting by making a forable entry on land cultivated by a trespasser, who is in pos¬ 
session and opposes the entry'’. 

Private defence.—An assembly which has the common object of inflicting hurt 
upon any other person or body of persons is prima facie uidawful. Under s. 105 of 
the Evidence Act, the burden of proof rests upon the members of that assembly to 
prove that one of the exceptions m Chapter IV of this Code justified the action vihich 
com'erted the assembly into a not, and the Court is bound to presume the absence of 
justification. 

There can be no right of private defence where the riot is premeditated on both 
sides*. Where both parties are armed and prepared to fight, it is immaterial who is the 
first to attack, unless it is shown that a particular party was acting within the legal 
■limits of the right of private defence* A free fight is one when both sides mean to 
fight from the start, go out to fight and there is a pitched battle. The question of who 
attacks and who defends in such a fight is wholly immaterial and depends on the 
tactics adopted by the rival commanders. The fact that the accused’s party were 
victonous docs not lead to any inference that they isere the aggressors*. 

The illegality of a certain act or acts opposed by criminal force is no defence to 
a charge of noting, unless the circumstances are such that a right of self-defence 
anses*®. 

If the common object of an assembly is to enforce the right or supposed right 
of private defence of person or property, and force is used in prosecution of the com¬ 
mon object to enforce that right by means of cnminal force, or show of such force, 
rioting is committed, within the terms of the law, unless circumst^ces exist which give 
occasion for the exercise of the right of private defence and this right is exercised with¬ 
in the limits prescribed by law”. 


* Rasul, (1858) P. R. Na 4 of 1889. 

* Ava. (1914) P. R. No. 37 of 1914. P. 
L. R. No. 219 of 1915. P. W. R. (Cr.) No. 69 
of 191f 16 Cr. L. J. 209. 

* Khajah Naoxul Wossim v. Fabte-Towtir- 
se, (1875) 24 \V. R.(Cr.)26; Goiftntncnlv. 
Doolubh. 2 N. A. R. 883 

* MuikiiT fioosiin. (187^)5 N W. P. 208 

* CoUa nanumappa, (1911) 35 Mad. 243. 

< Afliaif. (1882) 6 ht-id. 24S:S<2- 

jauara, (1903) 5 P. L. R. 47. But see Ram 
Aw/ian Swj*. (1922 ) 3 P. L. T. 335. 23 Cr. 


L. J. 331, i^hich justifies such eair>' by an auc- 
tion-purdiascr.' 

* Prag Dat. (1893 ) 20 AIL 459 

• Kalee Bipatee. (1878) 1 C. L. R. 531 • 

(1933 ) 6 U L. J. 170, 25 Cr. L. J. 

’ Ahmad Shtr. (19311 32 Cr. L. J 868- 
uTe?'”*’ 34 P. L. R. 950. 35 Cr! 

»• (1873)7 .M. IL C .Appx. 35 ; 1 \V«r 53. 
** Rasul, aipra. 
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The party of the accused accompanied by R went armed witli clubs to fish in 
a tank m which R has a two-annas share. The complainant, who with some other 
co-sharers, represented an eleven-annas interest in the tank, went there with some of 
these co-sharers, to protest on the ground that the accused had no share or interest in 
the tank. A fight ensued m the course of which some of the complainant's party 
received slight injuries. It was held that the accused were guilty of rioting and volun- 
tanly causmg hurt‘. The accused went with three ploughs on land to which the com¬ 
plainant had the right of possession, and of which he was in possession till such entry, 
and began to plough up the land, to uproot some castor plants, and to throw them 
away. While they were thus in actual but temporary occupation, the complainant 
and his party went on the land and tried to unyoke the cattle, whereupon a riot took 
place. It was held that the accused were guilty of rioting and that their action in 
beating, the complainant’s party was not justified by the fact of their having obtained 
temporary occupation*. Where more than twenty-five persons went in a body to 
enforce the right or supposed right of one of them to an animal by removing it from 
the house of a third person, and after they had removed it and gone some distance 
they were followed by that person, who was consequently attacked and beaten by some 
of Uiem and died as a result of a blow on the head, it was held that the assembly was an 
unlawful assembly^. 

The accused, on receiving information that the complainant’s party were about 
to take forcible possession of a plot of land, which was found by the Court to be in 
the possession of the accused, collected a large number of men, some of whom were 
armed, and went through the village to the land m question. While they were en¬ 
gaged in ploughing, the complainant’s party came up and interfered with the plough¬ 
ing. A fight ensued, in the course of which one of the complainant’s party was griev¬ 
ously wounded and subsequently died, and two of the accus^’s party were hurt It 
was held that the accused were 'justified m taking such precautions as they thought 
were required to prevent the aggression, and that they could not be held to be mem¬ 
bers of an unlawful assembly*. Where the accused were maintained in possession of cer¬ 
tain lands, including a homestead, under s. 145 of the Criminal Procedure Code, and 
Uie opposite party unlawfully attempted to take possession of some huts standing here¬ 
on, whereupon the accused came with an armed body and demolished the huts, and on 
being resisted by the opposite party wounded some of them, it was held, by the majo¬ 
rity of the Court, that they were justified m taking precautions and using such force 
as was necessary to prevent aggression by the opposite party*. 

Where one K being assaulted by B. a number of persons rushed to the scene 
and a fracas occurred in which B was killed, and K and the other persons forming the 
assembly were convicted of noting, it was held that they were not guilty of noting as 
the common object of the crowd was to rescue K and not to assault B*. In so far 
as excessive force is used by some members of the assembly the users of such force 
alone are liable to be punished for the assaults committed by them and not the other 
members of the assembly and in the absence of proof as to who actually dealt the 
fatal blow to the original assailant, no member of the assembly is punishable in res¬ 
pect of the blow^. 

Delivery of possession by the Court passes possession to the party and must 
be treated as doing so even though the other ride may allege the delivery of posses¬ 
sion to be of doubtful legality*. But in a Nagpur case only symbolical possession of 

‘ Anant Pandit V. Madhusudan Manddl, Fouzdar Rax, (1917) 4 P. L. W. HI. 3 P. L. 
(1899 ) 26 Cal. 574 ; Canowi Lol Das, (1889) J. 419, 19 Cr. L. J. 241 , Sunder Buksh Singh, 

16 Cal 206, dissented from in Veerabadta (1918) 3 P. L. J. 653, 19 Cr. L. J. 933. 

Ptllai, (1927) 51 ^T5^d 91; Allahadad. (1869) * Poresh Nath Strear, (1905) 33 Cal 295 ; 

P. R. No. 1 of 1870. Mohammad Idris, (1933) 10 O. W. N. 788, 34 

* Jairam Mahton, (1907 ) 35 Cal. 103. Cr. L. J .748; Safcedar [1933] Cf. C. 

» Agra. (1914) P. L. R. No. 219 of 1915, 972, 34 Cr. L. J. 1075. 

P. W. R. (Cr.) No. 69 of 1914, P. R. No. 37 « Ambika Smgh, (1921) 1 PaL 212. 

of 1914, 16 Cr. L. J. 209. * Nauab. (1928) 10 L. L. J, 298, 29 P. I- 

* Pachkauti, (1897 ) 24 Cal. 686 ; R. 727. 29 Cr. L. J. 593. . _ 

S«n«A. (1913) 41 Cal 43; Samba PtUai. » -Kara Mahlo, (1932) 33 Cr. L. J. 862. 
(19161 2 M. W. N. 213, 17 Cr. L. J. 391; 
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fields was given to the auction-purch^ers and they were resisted by the previous 
owner’s lessee whose crops were standing, when they tried to take actual possession, 
and it was held that no offence was committed by the lessee and his men, and their 
conviction for rioting was bad*. 

See Comment and Cases on ss 99 and 141, supra. 

CASES 


Resistance to distraint.—Where a landlord, who had not tendered to his tenant 
such a lease as the latter was bound to accept under the Madras Rent Recovery Act 
(Mad. Act VIII of 1865), distrained his cattle for arrears of rent, the assistance of the 
police having been procured for the purpose, and the tenant with others forcibly 
obstructed the removal of the cattle, it was held that they were guilty of rioting*. 
But obstruction offered to a distraint by a landlord when no rent was m arrear was 
held to be no offence* 

Resistance to a public officer.—^N, S and G were appointed special constables 
under s 17 of the Police Act, 1861. A Police Inspector accompanied by some police 
went to tlieir village and informed them that they had been so appointed, and re¬ 
quested them to accompany him to a police-station whicli they declined to do Tlie 
inspector then had N arrested, whereupon N shook himself free, and N, S and G with 
other persons, who had assembled, abased and threatened the police and compelled 
them to withdraw from the village. U was held that the refusal of N to accompany 
the Inspector was not an offence for which N could be arrested, and, as the police 
when obstructed were not acting in lawful discharge of their duty, none of the persons 
concerned could be convicted of an offence under s. 353, but they were guilty of rioting 
under this section* 

Where a Sub-Inspector of Police, on receiving information of the commission 
of a dacoity, searched the house of one of the alleged offenders, accompanied by the 
compl^nant and the village officers, but without a search warrant, whereupon they 
were beaten by the accused who were charged with, and convicted of, rioting, with the 
common object of resisting the search, assault and causing hurt, under ss. 147, 323 and 
353 ; it was held that the search was illegal, and that the common objea having failed, 
the conviction under this section was bad*. But where certain police-officers acting 
bona fide under a defective search warrant were resisted by more than five persons and 
hurt was caused, the former Chief Court of the Punjab held that they were guilty of 
an offence under this section read with s. 99 if the common object was to cause hurt 
and hurt was caused*. A complaint having been lodged against two persons under 
s. 498 for abduction of K, the complainant’s daughter-in-law, the Magistrate ordered 
the issue of a warrant for the arrest of K. apparently intending to act under s. 90 of 
the Code of Criminal Procedure, but the warrant erroneously charged K heraelf with 
an offence under s. 498. Under this warrant the head constable arrested K and had 
taken her to a distance of about 200 kadams (steps) when a large concourse of people 
assembled, amongst whom were the accused, who took away the woman from the 
custody of the head constable and tlie constables with him, and inflicted certain injuries 
upon them. It was held that the accused were rightly convicted of an offence of 
rioting*. 

Preventing cow-killing.—^^Vhete several Huidus, acting in concert, forably 
removed an ox and two cows from the possession of a Mahomedan, not for the pur¬ 
pose of causing ‘ wrongful gain ’ to then^ves or * wrongful loss ’ to the owner of the 
cattle, but for the purpose of preventing the killing of the cows, it was held that they 
were guilty not of dacoity but of riobng*. But the authority of this case has 
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shaken by a subsequent decision of the same High Court, In the later case a large body 
of Hindus, acting in concert, and apparently under the influence of a religious feeling, 
attacked certain Mahomedans who were driving cattle along a public road, and forably 
deprived them of the possession of sudi cattle under circumstances which did not 
indicate any intention of subsequently restoring such cattle to their lawful owners. It 
-was held that the offence of which the Hindus were guilty was dacoity and not merely 
rioting*. 

Recovering possession of cattle.—Peisons whose common object was by 
means of criminal force to recover possession of their cattle seized for trespass, and 
■who made use of such force and took away their cattle, were held guilty of 
rioting*. 

Abetment of public nuisance.—Complainants re-built their houses which 
abutted a public street. A portion of the superstructure was an encroachment on a 
portion thereof The accused gathered there for the purpose of abatmg what they 
considered to be a public nuisance, and demolished a portion of the suncrstructure 
which stood on the encroached portion. The harm caused by the encroachment was 
not of such a nature and so imminent as to justify the accused to take the Jaw into 
their own hands and demolish the superstructure It was held that, as the common 
object of the accused in gathering on the scene was for the purpose of causing wrong¬ 
ful loss to the complainants, the accused were guilty of mischief and riotingJ. 


PRACTICE 

Evidence.—Prove (1) that five or more persons were assembled. 

In the absence of a definite finding that five or more people took part in the 
occurrence, a conviction for noting cannot be sustained*. Where the finding U that 
more than five persons took part in the not, the conviction of less than five persons 
is not illegals 

(2) That such assembly was unlawful when it was convened or subsequently 
became unlawful, having any one of the five objects specified in s. 141. 

There must be a finding as to the existence of an unlawful assembly®. 

(3) That such object was the common object of those composing such as- 
•sembJy*. 

To sustain a conviction it is essential that the person forming the unlawful 
assembly should be animated by a common object, and in the absence of such a 
finding the conviction is not sustainable and ought on that ground alone to be set 
aside*. Where the common object has not been sustained, the High Court in a refer¬ 
ence under s. 307 of the Criminal Procedure Code cannot invent another common 
object in order to support the conviction*. 

(4) That the accused, or any member of such unlawful assembly, used force 
or violence. 

(5) That such force or violence was used in the prosecution of such common 

object. 

In cases of noting it often happens that the Court may consider that the stor^' 
told by the prosecution is false in some of its details, but is nevertheless sufficient to 
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prove the guilt of the accused ; but it is not permissible to base a conviction upon a 
hjTXithetical state of facts, which is quite unsupported by evidence, which was never 
put forward by the prosecution, and whtdi was never suggested to the accused as being 
the case they had to meet^ 

In a charge of noting where a number of men are accused, the Magistrate 
should deal with the case of each of the accused separately or discuss the evidence 
against eadi of the accused, especially whai the evidence against each of the accused 
is by no means equally strong*. 

^Vhe^e the evidence of the prosecution is interested and where a considerable 
amount of enmity exists between the factions, the Court must scrutinize the evidence 
veiy carefully*. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable*—Any Magis¬ 
trate. 

Security.—Secunty for keeping the peace on conviction may be demanded under 
s 106, Criminal Procedure Code. 

Separate trial.—^^Vhere two opposite factions commit a not, it is irregular to 
treat both parties as constituting one unlawful assembly, and to tiy them together, as 
Uiey had not one common object within the meaning of s 141 ; and each party should 
be tried separately®. 

Cumulative sentences.—Separate sentences may be passed under this 
section and s 323 (causing hurt*^. or imder this ^ion and s. 325 (caus¬ 
ing grievous hurt)". The CaJnilta High Court in a case held that a 
double sentence under this section and s 353 was illegal where the force 
which was used, and which formed one of the component elements of the 
oiTence of rioting, was criminal force used to public servants*. But in a later case it 
laid down that separate sentences might be passed*. Where the common object of 
the members of an unlawful assembly was to compel Excise olhccrs to abandon the 
search of certain houses and, after this object was achieved, some of the members pro¬ 
ceeded to assault the officers, the Patna High Court held that there could be no doubt 
that the assault was made in furtherance of the common intention of the assailants, 
and that they were liable to be convicted under s. 147 and s. 353>®. Though under 
8.146 the use of force or violence is a necessary ingredient of the offence of rioting, yet 
separate sentences passed on those who actually used force or violence are not illegal**. 
Where an accused person was found with se\-eral others to have entered up>on another 
person's land mth the common object of cutting crops standing on it. and in prosecu- 
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tion of that object hurt was caused, it was held that the accused could not be convicted 
and sentenced for criminal trespass under s. 447, in addition to a conviction and sen¬ 
tence for rioting under this section, the common object of the riot and the intentior 
in the criminal trespass being substantially the same in the case^. Where the commor 
object of an unlawful assembly was to assault the police-officers in discharging their duty 
and hurt was actually caus^ to some of than, separate sentences under this section 
and s. 332 were disallowed and the sentence under s. 332 was only maintained^. Under 
the amended s. 35, Criminal Proadure Code, separate sentences may be passed sub¬ 
ject to s. 71 of the Penal Code. 

No separate sentences should be passed for rioting and theft, when it is not 
shown that any one of the noters individually committed theft®. 

As regards pumshment, see s 71. supra. 

Charge.—^The common object of the assembly must be stated in the charge in 
order to give the accused person an opixirtunity of meeting it+. A convic¬ 
tion for rioting based upon a charge which doM not specify the common object of the 
assembly charged with noting is improper® But the omission to set out the com¬ 
mon object does not necessarily make the conviction bad. It is necessary to see whe¬ 
ther or not the accused has been misled by the omission and the omission has caused 
a failure of justice® It is not a general proposition of law that a conviction under 
this section cannot be supported whenever the common object, as stated in the charge, 
is not precisely made out. The question in each case is whether the common object 
established agrees m essential particulars with that laid in the charge. Where the 
common object set out m the charge was to assault the complainant and his party, 
who were cutting the paddy on that land, and thereby to forcibly oust them, but the 
common object established by the facts found was to maintain possession of the land 
by the accused, it was held that the common object in the charge had not been sub¬ 
stantially made out and that the o^nvictton under this section was bad^ In all cases 
of unlawful assembly the principal and the prominent common object should form the 
subject of the charge and not the incidental happenings. I^ere the charge agamst 
the accused was that they had formed themselves into an unlawful assembly with the 
common object of assaulting the complainant, but it was found that the common 
object was to set fire to the complainant’s house and not to assault him, it was held 
that the accused should be acquitted inasmuch as the charge as laid was not proved*. 
Where the common object charged was by means of criminal force to obtain possession 
of certain lands which comprised two plots, one of fifteen cottahs and the other of five 
cottaks, and it was found by the Court that the offence was committed for obtaining 
possession of the five cottahs plot, it was held that the variance between the common 
object alleged and that found was not such as to invalidate the conviction®. Where 
a charge, as drawn up by the Magistrate, alleged several alternative common objects 
of the unlawful assembly, it was incumbent on the appellate Court to determine, 
whether it was sustainable, and. if so, which of the common objects stated had been 
made out*® Where the common object of an unlawful assembly was clearly set out 
in the charge and there was no question in the lovier Courts as to the common object 
so set out, a conviction for rioting with the object set out was good even though there 
might be no express finding as to the common object, if the accused had not been in 
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any way prejudiced by the absence of such finding'. Where the charge did not specify 
the prope^, the taking possession of which was stated to be the common object of 
the unlawful assembly, and its specificahon would have altered the whole complexion 
of the case, it was held that the omisaon had prejudiced the accused and was not cured 
by s. 537, cl (a), of the 0)de of Cnminal Procedure*. Where the common object of 
an unlawful assembly was stated in the charge to have been to cause obstruction to 
measurement and demarcation of Khas Mahal land, it was held that if it was not 
established that the land was in the actual possession of the Government, the charge 
as laid was not proved* 

Where, in a trial for offences for noting with the common object of assaulting 
certain persons, specific acts of violentt were charged against some of the accused 
persons but not against others, the latter might nevertheless be convicted in respect of 
assaults proved to have been committed by them on persons referred to in the state¬ 
ment of the common object even though the charge of noting failed, provided the 
Qsurt was satisfied that they had not been misled m their defence*. Where the 
members of an unlawful assembly trespassed upon the lands of several persons, and 
•caused damage to their crops m the course of a not, a separate offence of trespass and 
misduef could be charged against the members of the assembly in respect of each sepa¬ 
rate holding which was damaged, and acquittal or conviction in respect of damage 
caused to the holdings of some of the owners was no bar to their trial for offences in 
connection with the properties of the other owners*. 

In a trial for a charge under this section, it is not illegal to frame charges under 
S3. 324 and 325 against particular accused persons, although these offences were com¬ 
mitted by them outside the scope of the common object mentioned in the charge under 
this section, if all the acts with which the accused are charged form one transaction*. 

Where the offence alleged to have been wmmitted by the members of an unlaw¬ 
ful assembly in furtherance of their common obj'ect is hurt, it is sufficient to state in the 
charge that the common object was “to assault" the persons to whom hurt was* 
caused'. 

The charge should run thus :— 

I fname and office of MagtstTaU, etc,) hereby charge you (name of accused) 
.as follows — 

That you, on or about the-day of-, at-, were a member of an un¬ 

lawful assembly, and, in prosecution of the common object of such assembly, viz., 
in-, committed the offence of rioting, and thereby committed an offence punish¬ 

able under s. 147 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

148- Whoever is guiJty of rioting, being armed* with a dead- 
Rioting armed weapon* or with anything which, used as a wea- 
ivith deadly irea- poll of offence, IS iifccly to cause death, shall be 
punished with imprisonment of either description 
for a term which may e.xtend to thrcec years, or with fine, or with 
both. 

COMMENT. 


The offence under this section is an aggravated form of the offence under the 
last section. Enhanced punishment is provided if a person is armed with a deadly 
weapon. This section b^rs the same rdation to s. 247 just as s. 144 does to s. 143. 
1. ' Being armed—If one member of an unlawful assembly is armed with a 
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tion of that object hurt was caused, it was held that the accused could not be convicted 
and sentenced for criminal trespass under s. 447, in addition to a conviction and sen¬ 
tence for rioting under this section, the common object of the not and the intention 
in the criminal trespass being substantially the same in the case^. Where the common 
object of an unlawful assembly was to assault the police-officers in discharging their duty 
and hurt was actually caused to some of them, separate sentences under this section 
and s. 332 were disallowed and the sentence under s. 332 was only maintained^. Under 
the amended s 35, Criminal Procedure Code, separate sentences may be passed sub¬ 
ject to s 71 of the Penal Code. 

No separate sentences should be pas^ for noting and theft, when it is not 
shown that any one of the rioters individually committed theft®. 

As regards punishment, see s 71, supra. 

Charge.—The common object of the assembly must be stated in the charge in 
order to give the accused person an opportunity of meeting it+. A convic¬ 
tion for noting based upon a charge which does not specify the common object of the 
assembly charged with noting is improper® But the omission to set out the com¬ 
mon object does not necessarily make the conviction bad It is necessary to see whe¬ 
ther or not the accused has been misled by the omission and the omission has caused 
a failure of justice®. It is not a general proposition of law that a conviction under 
Uiis section cannot be supported whenever the common object, as stated in the charge, 
is not precisely made out. The question in each case is whether the common object 
established agrees in essential particulars with that laid m the charge. Where the 
common object set out m the diarge was to assault the complainant and his paityi 
who were cutting the paddy on their land, and thereby to forcibly oust them, but the 
common object established by the facts found was to maintain possession of the land 
by the accused, it was held that the common object in the charge had not been sub' 
stantially made out and that the conviction under this section was bad’. In all cases 
of unlawful assembly the principal and the prominent common object should form the 
subject of the charge and not the incidental happenings. ^Vhe^e the charge against 
the accused was that they had formed themselves into an unlawful assembly with the 
common object of assaulting the complainant, but it was found that the common 
object was to set fire to the complainant’s house and not to assault him, it was held 
that the accused should be acquitted inasmuch as the charge as laid was not proved®. 
Where the common object charged was by means of criminal force to obtain possession 
of certain lands which comprised two plots, one of fifteen cottahs and the other of five 
cottahs, and it was found by the Court that the offence was committed for obtaining 
possession of the five cottahs plot, it was held that the variance between the common 
object alleged and that found was not such as to invalidate the conviction*. Where 
a charge, as drawn up by the Magistrate, alleged several alternative common obj^ 
of the unlawful assembly, it was incumbent on the appellate Court to determine, 
whether it was sustainable, and, if so, which of the common objects stated had been 
made out’" Where the common object of an unlawful assembly was clearly set out 
in the charge and there was no question in the lower Courts as to the common object 
so set out, a conviction for rioting with the object set out was good even though there 
might be no express finding as to the common object, if the accused had not been m 
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any way prejudiced by the absence of such finding^ Where the charge did not specify 
the property, the taking possession of which was stated to be the common object of 
the unlawful assembly, and its specification would have altered the whole complexion 
of the case, it was hdd that tlie omission had prejudiced the accused and was not cured 
by s. 537, cl. (o), of the Code of Cnminal Procedure®. Where the common object of 
an unlawful assembly was stated m the charge to have been to cause obstruction to 
measurement and demarcation of Khas hlahal land, it was held that if it was not 
established that the land was m the actual possesion of the Government, the charge 
as laid was not proved® 

Where, m a trial for offences for noting with the common object of assaulting 
certain persons, specific acts of violence were charged against some of the accused 
persons but not against others, the latter might nevertheless be convicted in respect of 
assaults proved to have been committed by them on persons referred to in the state¬ 
ment of the common object even though the charge of noting failed, provided the 
Court was satisfied that they had not been misled in their defence*. \Vherc the 
members of an unlawful ' ' persons, and 

•caused damage to their ai trespass and 

mischief could be charged .j,_ . . . of each sepa¬ 

rate holding which was damaged, and acquittal or conviction in respect of damage 
caused to the holdmgs of some of the owners was no bar to their tnal for offences in 
connection with the properties of the other owners®. 

In a trial for a charge under this seaion, it is not illegal to frame charges under 
ss. 324 and 325 against particular accused persons, although these offences were com¬ 
mitted by tiiem outside the scope of the common obj’cct mentioned in the charge under 
this section, if all the acts with which the accused are charged form one trantaction®. 

Where the offence alleged to have been committed by the members of an unlaw¬ 
ful assembly m furtherance of their common obj'ect is hurt, it is sufficient to slate in the 
charge that the common object was "to assault’' the persons to whom hurt was- 
caused^. 

The charge should run thus:— 

I (name and office of Magistrate, etc.) hereby charge you (name of accused) 
as follows :— 

That you, on or about the-day of-, at-, were a member of an un¬ 

lawful assembly, and, in prosecution of the common object of such assembly, siz, 
in-, committed the offence of rioting, and thereby committed an offence punish¬ 

able under s. 147 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

148. Whoever is guilty of rioting, being armed' with a dcad- 
Rioimg anned Weapon* oT with anything which, used as a wea- 
with deadly wea- pon of offence, is likely to cause death, shall be 
punished with imprisonment of either description 
for a term which may extend to thrcee years, or with fine, or with 
both. 

COMMENT. 


The offence under this section is an ag^vated form of the offence under the 
last section. Enhanced punishment is provided if a person is armed with a deadly 
weapon. This section bears the same relation to s. 147 just as s. 144 does to s. 143. 
1. ' Being armed '.—If one member of an unlawful assembly is armed with a 


* Dasatathi ^^ahapalra v. Roeku Saku 
I19C0) a C. L. J. 69. 12 C. \V. N. $44, 8 . * 
•Cr. L. J. 129: /tarinJer (1917) 2 P, ® 

L. J. 511. 18 Cr. L. J. 911 . DatskwamurlAi 472. 
(1917) 7 L. W. 83. 10 Cr. L. J 200 « 

■* Poicsft ,\'ath Sircar, (1905) 33 » 

® Paneftarsan Bose, (1919) 30 CL. J. 19, 
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• < Mattu Cope. (1929) 9 Pat. 642. 
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deadly weapon, the other members cannot on that account be charged under this sec* 
tion. It is only the actual persons so armed who can be charged under The 
Madras High Court has held that a person who is a member of an unlawful assembly- 
can be guilty under this section, when he himself is not armed with a deadly weapon, 
but some other member of the assembly is so armed. The Court obseiA'cd : “ Where 
an assembly is an unlawful assembly, s. 149 makes every one of the members of the 
assembly guilty of any offence which is committed in prosecution of the common object 
of the assembly. If a weapon is earned without the knowledge of the otlier members 
of the assembly for the private ends of a particular individual, no doubt the other 
persons would not be guilty under s. 148. But where the fact is not made out, but 
it is shown that one or more of the members of the assembly carried a deadly weapoir 
it cannot be said that the weapon was not earned in prosecution of the common object; 
and therefore all the members of the assembly are guilty under s. 148 In a subse¬ 
quent case It has held that where all the accused were not armed with deadly weapons,, 
only those who have been so armed can be convicted under this section when there is 
no charge under s 149 Hence, if persons who are not carrying deadly weapons them* 
selves are rioting they are to be found guilty where this section is coupled with s 149, 
Where members of an unlawful assembly set out with a commem object of causing 
hurt, if the members of the assembly know that more serious offences are committed' 
in prosecution of the object every person who is a member of that assembly will be* 
• guilty of such offence^ 

2. ' Deadly weapon —Such as fire-arms, swords, etc The question whether 
or not a club <lalht) is a deadly weapon is a question of fact to be determined on the* 
. special circumstances of each case* A latht in itsell is not a deadly weapon, unless 
and until it is used on the head or on some vital part of a peison’. Stout male bam. 
boos are deadly weapons'* 


PRACTICE 

Evidence.—Prove points (1) to (5) as in s 147; and further 

(6) That tlie accused was armed with a deadly weapon, or with something' 
which was likely to cause death, when used as a deadly weapon. 

A charge under this section lead with s. 149 is incongruous and improper. A- 
person can be convicted under this section only where there is a finding that the parti¬ 
cular accused was present in the mob armed with a deadly weapon^. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundabit—Court of 

Session, Presidency Magistrate or Magistrate of the first class. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (name 
of aocused)as folloivs •— 

That you, on or about the-day of-, at-, were a member of an un¬ 

lawful assembly, and did, in prosecution of the common object of such assembly, viz, 

m-committed the offence of rioting with a deadly weapon (or with something 

which used as a weapon of offence was likely to cause death) to wit-and there¬ 

by committed an offence punishable under s. 148 of tlie Indian Penal Code, and withm 
my cognizance* 

And I hereby direct that you be tried on the said charge. 


I SabiT, (1894) 22 Cal. 276 ; Ram Sajan 
^!ai.(1899)19 A.W.N. 77. Bhunjun Paujai. 
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(1915) 16 Cr L. J. 446 ; Ratan Lai, (1933) 
8 Luck 570. Fojdil, (1934) 35 P.L.R 518,36 
Cr. L. J. 296 See, however, SrikaTt Shame 
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gards s 144 
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559, 27 Cr L. J. 894, 


5 Suppia Serial. [1929] M. \V. N. S88. 
« Nalhu, (1892) 15 All 19 

• Parma Singh. (1911) 12 Cr. L. J. 103 T- 
Ratan Lai. (1933) 8 Luck. 570 

• Krishna Chetli. (1^2) 1 Weir 70. 

» Jivan Rant. (1922) 4 P. L. T. 502. 24^ 
Cr. L. 1. 407. 

• (1865 ) 4 \V. R, (Cr. L.) 9 and lO;. 
(1867) 8 W. R. (Cr. L.) 17. 



•SECS 148-149.1 OF OFFENCES AGMNST THE PUBLIC TRANQUILLITY. 


349 


149. If an offence is committed by any member of an unlaw- 
Even-member o{ assembly’ in prosccution of the common object 


of that assembly*, or such as the members of that 
assembly knew to be likely to be committed® in pro¬ 
secution of that object, every person who, at the 
time of the committing of that offence, is a mem¬ 
ber of the same assembly, is guilty of that offence. 

COMMENT 


unlav^-ful assembly 
guilty of offence 
committed in pro¬ 
secution of com¬ 
mon object. 


Principle.—An accused person whose case falls within the terms of this section 
cannot put forward the defence that he did not with his own hand commit the offence 
committed in prosecution of the common object of the unlawful assembly or such as the 
members of the assembly knew to be likely lo be committed in prosecution of that 
object^. ■' Section 149 declares m substance that e\*ery member of an unlawful assem 
bly is responsible for an offence committed by another member, or the other members, 
in prosecution of the common object of such assembly, or one which he must ha\e 
known was reasonably likely to be committed in the prosecution of such common 
object. In other words, this provision, so to speak, takes him out of the region of 
abetment, and makes him responsible as a prinapal for the acts of each, and all, 
merely b^use he is a member of an unlawful assembly”*. If it is not possible to 
bring home the guilt to the accused under s 325 read with this section then a jortioTi 
tt would be more difficult to bang home the guilt with the aid of s. 34*. 

Sections 34 and 149-—Section 34 and this section deal with liability for 
conslnirtive criminality, i e, liability for an offence not committed by the person 
charged. 

"Sect. 149.. .creates a specific offence and deals with the punishment of that 
offence alone. It postulates an assembly of five or more persons having a common 
object—namely, one of those named in s. 141 : Reg. v. Sobtd Ah *— and then the 
doing of acts by members of it in prosecution of that object. There is a difference 
between object and intention, for. though that object is common, the intentions of the 
several members may differ and indeed may be similar only in respect that they are 
all unlawful, while the element of participation m action, which is the leading feature 
of 8. 34, is replaced m s 149 by membership of the assembly at the time of the com¬ 
mitting of the offence. Both sections deal with combinations of persons, who become 
punishable as sharers in an offence. Thus they have a certain resemblance and may 
to some extent overlap, but s, 149 ciinot at any rate idegate s. 34 to the position of 
dealing only with joint actiai by the commission of identically similar criminal acts, 
a kind of case which is not in itself deserving of separate treatment at all Section 
34 refers to cases in which several persons boUi intend to do and do an act; it does 
not refer to cases where several persons intend to do an act and some one or more ol 
them do an entirely different act. In the latter dass of cases s. 149 may be applica¬ 
ble but s. 34 IS not*. On the other hand, if several .. - 

both do an act and intend to do it. both s 34 and s. . . • • , 

member" in s. 149 indudes the plural (s. 9, supra). 
under s 149 is mere membership of an unlawful assembly : the basis under s. 34 Is 
participation in some action with the common intention of committing a crime. In 


* Btshuhar. (1887) 9 All, 645; Theelhu- 
tnalai Counder. (1924) 47 Mad 746. fa; 
Chhtdda. (1925 ) 27 Cr. L. J. 287. 
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» Bhabatatan Mahto, (1925) 7 P. L. T. 
390. 26 Cr. U J. 1601. 

* (1873 ) 20 W. R. (Cr.) 5, 11 Bcng. L. 
R. 347, 349. FA . 
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a case to which s. 149 does not apply, all the accused persons can be found guilty of 
the offence constructively under s. 34 only on a finding that each of them took some 
part or other—in or towards the WJnuiussion of the offence^. 

Scope.—This section is not mtended lo subject a member of an unlawful 
assembly to punishment for every offence which is committed by one of its members 
during the time they are engaged m the prosecution of the common object. It is 
divided into two parts : (1) an offence committed by a member of an unlawful assemb¬ 
ly in prosecution of the common object of that assembly ; and (2) an offence such as 
die members of that assembly knew to be likely to be committed m prosecution of that 
object. In order to bring a case within the first part the act must be one which, upon 
the evidence, appears to have been done with a view to accomplish the common object 
“ At first, there does not seem to be much distinction between the two parts of the Sec¬ 
tion, and the cases which would be within the first offences committed in prosecu¬ 
tion of the common object, would be, generally, if not always, within the second, namely, 
offences which the parties knew to be likely to be committed m the prosecution of the 
common obj'ect- But there may be cases which would come within the second part, 
and not within the first Persons assemble with a view to attack and plunder the 
house of a particular person ; that would be an unlawful assembly, and the common 
object of the assembly would be house-breaking, or the other offences which would be 
included in such acts as attacking and plundering a man’s house ; but from some cause, 
such as a show of resistance, they might not continue to prosecute that common object; 
and before they had dispersed, and whikt they continued to be an unlawful assembly, 
some of them might plunder another house, and thereby commit an offence. Such a 
case miglit come within the second part 

In Sabid Ah’s case, Phear. J, says that “ inasmuch as the continuance of the 
unlawful assembly is by the definition of Section 141 made conterminous with the pro¬ 
secution of the common object, it seems tolerably dear that the Legislature must have 
employed the words ‘ prosecution of the common object’ with some difference of mean¬ 
ing in these two passages, (the two parts of the section) Also the mere fact that 
the Legislature thought fit to express the second altemaUve appears to show very dis¬ 
tinctly that It did not intend the words ‘ m prosecution’ which are found in the first to 
be equivalent to * during the prosecution ’, for if they were, then the second alternative 
would have clearly been unnecessary, an offence, in order to fall within the first of 
the above alternatives, i.e., in order to be committed in the proseculton of the common 
object must be immediately connected with that common obj’ect by virtue of the nature 
of the object.. -An offence will fall within the second alternative, if the members of 
the assembly, for any reason, knew beforehand that it was likely to be committed m the 
prosecution of the common object, though not knit thereto by the nature of the object 
itself 

In dealing with cases under this section, while on the one hand it is necessary 
for the protection of the accused that he should not. merely by reason of his association 
with others as members of an unlawful assembly, be held cnminally liable for offences 
committed by his associates, which he himself neither mtended, nor knew to be likely 
to be committed, on the other hand, it is equally necessary for the protection of the 
peace that members of an unlawful assembly should not lightly be let off from suffenng 
the penalties for offences for which, thougji committed by others, the law has made 
them punishable by reason of Ihdr asscdation with the actual offender with one com¬ 
mon object. These two cases respectively emphasize the necessity of keeping tlif^ 
considerations in view. Members of an unlawful assembly may have a community of 
object only up to a certain point, beyond wWch they may differ in their objects, and the 
knowledge possessed by each mcmbCT of what is bkely to be committed in prosecution 


^ Fazoo Khan v. Jaloo Khan, (1931) K 
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of their common object will vary, not only according to the information at his command, 
but also according to the extent to which he shares the community of object, and as a 
consequence of this Uie effect of this section may be different on different members of 
the same unlawful assembly* 

This section is inapplicable to an olTen^ under s. 396, but where an unlawful 
assembly has existed ftom the very outset before a dacoity with murder is committed 
in the course of a not, this section i? applicable* 

Ingredients.—The section has the following essentials •— 

1 Commission of an offence by any member ol an unlawful assembly 

‘i Such offence must have been committed in piosecution of the common object 
of that assembly , or must be such as the members of that assembly knew to be likely 
to be committed 

1 . * Offence is committed by any member of an unlawful assembly’.—As 
to the meaning of ’offence’ see s 40 , and of ‘unlawful assembly’, s 141. This section 
only applies where there is an unlawful assembly* 

The word ' offence’ in this s^xition means only an offence under the Penal Code. 
It does not include offences under a special Act This section, therefore, cannot be 
applied to offences created by the Indian Railways Act, 1890' "Where the accused 
were members of an unlawful assembly some other members of which removed railway 
rails, sleepers, etc., and there was no evident^ that tlie accused themselves took any 
active part in any act specified by s. 126 of the Iiulian Railways Act, it was held that 
the accused could not bt held constructively guilty of an offence under the Railways 
Act*. 

2. ' In prosecution of the common object of that assembly’.—This phrase 

does not mean the same as the phrase ’’during the prosecution ol the common objett 
of the assembly”. It means that the offence committed was inwiediately connected 
with the common object of the unlawful assembly, of which the accused were members. 
In other words, the act must be one which upon the evidence appears to have been 
done with a view to accomplish the common object aitiibuled to the membera of the 
unlawful assembly*. The test whether an offence is committed in prosecution of the 
common object is whether the common object is prosecuted in fact as well as in the 
intention of the doer. When that is the case, every person who is engaged in prose¬ 
cuting the same object may well be held guilty of an offence which fulWs or tends to 
fulfil the object which he is himself engaged m prosecuting No offence, however, 
executes or tends to execute the common object, unless the conumssion of that offence 
IS involved in the common object. When this is not the case, the offence committed 
not being committed in prosecution of the common object, in its strict sense, may yet 
fall under tire second branch^. The existence of a common object before the com¬ 
mencement of the fight is not nerassaiy. It is enough if the common object is adopted 
by all the accused*. See ss. 34 and 111. supra. • 

The expression ' common object’ is not used in tlic same sense as ‘ the common 
intention’ in s. 34, which means the intention of all whatever it may have been. The 
expression lefcrs to one of the five objects mentioned in s. 141. The object of an 
assembly as a whole may not be the same as the intention whicli several persons may 
have when in pursuance of that intention they t^rform a criminal art and it may wdl 
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be that the object of the assembly was lawful wl^reas the intention common to those 
of the assembly who jointly committed a criminal act was in itself criminal and the 
joint criminal act must be equally imputed to all of them^. 

Where the prinapal offender in a case of rioting is convicted of an offence the 
others cannot be held to have committed constructively an offence different from the 
offence found to have been committed by the principal offender. Therefore, where 
the principal offender was convicted under s. 302, it was held that the others could not 
be convicted under s. 304 read with this section* This view has been dissented from 
by the Court of the Judicial Commisaoner of Sind which is of opinion that it is not 
necessary that all the members of an unlawful assembly should either be found guilty of 
and convicted for an offence of which tlje pnndpal is convicted or that they should all be 
scquitted It is permjssjble to convict them of a minor offence which is incJuded in 
the offence for which the principal is convicted*. 

3. ' Or such as the members of that assembly knew to be likely to be com¬ 
mitted’.—The word ‘or’ divides the defimtion into two branches*. It is not used 
in an alternative sense®. The expression “ such as the members of that assembly 
knew to be likely to be committed" imports at least an expectation founded upon facts 
known to all the members of the assembly that an offence of the particular kind com¬ 
mitted would be committed ; something more than a speculation that such an offence 
might happen to be committed*^ The word “ knew ’’ indicates a state of mind at the 
lime of the commission of the offence and not the knowledge acquired in the light of 
subsequent events^ The word “knew” is advisedly used, and cannot be made to 
bear the sense of “ might have known If the offence be such as the members of 
the assembly knew to be likely to be comnutted by a person engaged in prosecuting 
the common object, and acting with the purpose of executing it, it may fairly be imput¬ 
ed to the other members of the assembly. 

Thus this section does not subject any person to the consequences of an offence 
■which, though committed m prosecution of the common object of the unlawful assem¬ 
bly, he himself had not directly contemplated, unless it were proved he knew it to be 
lilwly that such offence would be so committed*. 

Culpable homicide.—To bnng the offence of murder within this section, it 
•must either necessanly flow from the prosecution of the common object or it must so 
probably flow from the prosecution of the common object that each member might 
antecedently expect it to happen The offence of murder, as strictly defined by the 
Code, requires a previous intention or knowledge m the perpetrator; and to ‘ know’ 
that murder is likely to be committed, is to know that some member of the assembly 
has such previous intention or knowledge This interpretation of the section, so far 
as murder is concerned, is confirmed by comparing ss 398 and 396 with s. 148 and 
this section'®. Membere of a party setting out heavily anned for the puipose of com¬ 
mitting dacoity must know that there is every likelihood of something occurring either 
on their way or at the scene of dacoity to interfere with their criminal plans and that 
their deliberate intention is to use toeir anns wherever necessary, either to effect 
the object in view or to avoid the risk of capture at any stage of the adventure,-and 
therefore if some of the members of the party fire upon the police killing any one, all 
are guilty of the offence of murder under this section and s 302". Where in a free 
fight between two parties a person of one party received injuries from the other party, 
from the result of which he died but the evident did not disclose who of the partici- 
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pants was the actual person to inflict the injuries which caused the death, it was held 
that It was not a correct view of law that the culpability could not be brought home to 
all the persons taking part in the fight* 

In order to sustain a conviction under this section and s 304, it must be shown 
that there was an unlawful assembly whose common object was to commit an offence 
under s 304 and that the accused was one of them*. Where the members of an unlaw¬ 
ful assembly assailed their victim and one of them, a Sikh, who was wearing a kirpan 
(a dagger-likc weapon) unsheathed it and caused a fatal blow, it was held that all 
the members of the unlawful assembly could not constructively held liable for the, 
causmg of death simply because one of them was wearing a kiipan, a weapon which 
is carried by most Sikhs as an emblem of theif religion and not for the purposes of 
offence or defence*. 

^Vhere a prisoner is constructively guilty of murder under s. 34, it is doubtful 
if he can be said to have committed the offence^ of murder within the meaning of this 
section, so as to make the other prisoners, by a double construction, guilty of murder*. 


CASES 

Act done in prosecution of the common object.—Where persons joined an 
unlawful assembly for the purpose of committing an assault, and, instead of prevent¬ 
ing those armed from using their weapons, encouraged them to do so, they were held 
to be in the same position as those members of the unlawful assembly who struck the 
blows*. Where each of several persons took part in beating a person so as to break 
eighteen ribs and cause his death, each of them was held to be guilty, as a principal, 
of the murder of the deceased*. Where two members of an unlawful assembly used 
spears and deliberately pierced another man through Uic chest an'd abdomen, with the 
Imowledge that death was likely to ensue, although without proof of any intention to 
cause death, all the members of the unlawful assembly were held guilty of murder*. 
Where a small compact body of men armed with clubs, and headed by a man carrymg 
a gun, endeavoured to take forcible possession of certain lands, and one of the oppo¬ 
nents was shot by their leader, it was held that all of them were guilty of murder*. 
The accused’s cattle were doing considerable damage to the crops belonging to com¬ 
plainants who drove them to the cattle-pound. While they were on the way to-the 
pound the accused came armed with clubs, to lescue the cattle At the command given 
by one of them, the others assaulted the deceased and beat him with the result 
that he died. It was held tliat the offence was committed m pursuance of the com¬ 
mon object and eacli one of the accused w'as guilty of an offence under s. 302*. ^Vhere 
a number of persons set out to abduct women and two of them were armed with pistols 
and a person was shot jn the prosecution of the common object, it was held that the 
obvious inference to be drawn was that the pistols were intended to be used, if neces¬ 
sary, to overcome any resistance that might be offered and the members of the gang 
knew that murder was very likely to be committed, and that the accused were con¬ 
structively guilty of murder though they were not the murderers’*. Where persons 
forming an unlawful assembly set out to beat a person and, not finding him, began to 
loot people and did not disperse when the police arrived but attacked the police and 
killed a police-officer, they were held guilty of committing offences under ss. 302 and 
396 read with tliis section”. 
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A person retiring from a fight has no further common object with those 
who continue it.—A large body of men belonging to one faction waylaid another body 
of men belonging to a second faction, and a fight ensued, in the course of which a 
member of the first mentioned faction was wounded, and retired to the side of the road, 
taking no further active part m tte affray. After his i^irement, a member of the 
second faction was killed. It was held that the wounded man had ceased to be a 
member of the unlawful assembly when he retired wounded, and that he could not, 
under this section, be made liable for the subsequent murder^. 

Persons having no common object to du a particular offence are not liable 
for commission of it by others.—Where six persons at first united in abusing another 
and afterwards one of the six ordered him to be seized,—three others exeaited the 
order, and m doing so killed the person abused,—it was held that the remaining two 
accus^ were not liable to pumshment, as the party had no illegal object in common 
until the deceased was ordered to be seized, and thi evidence went to show that they 
took no part m it, but were merely unarmed spectators*. Similarly, where a number 
of persons went together to eject a man from a plot of land, the title of which was in 
dispute, and upon a vigorous resistance being made, one of the party who was armed 
with a gun, fired at, and killed, the resisting person, it was held that he was guilty of 
murder, but that the other members of the unlawful assembly were not guilty of murder 
under this section as the act of killing ivas not the common object of the assembly, or 
" likely to be committed m the prosecution of that object A murder was committed 
by one of a number of persons concerned in an unlawful assembly, one or two of them, 
being armed with weapons of a deadly nature. It was held that the accused Vtho 
actually took life w-as guilty of murder, but that the others were guilty of the minor 
offence of noting The question whether the other persons were guilty of murder 
depended upon the consideration whether sucli persons knew that a deadly weapon was 
lil^y to be used with a fatal result in the prosecution of their common obj’ect; and 
that though it might be presumed, in the case of a number of persons armed with deadly 
weapons going out to commit an act of violence, that they knew that those weapons 
might be used with a fatal result, the presumption was still one of fact and must be 
reasonable in the particular circumstances of the case*. A gang of persons, making 
preparations to commit dacoity, was discovered m the limits of a certain village and 
was pursued by villagers who seized and arrested two accused who were members of 
the gang. Shortly afterwards, a dacoit at large fired a gun and killed one of the 
villagers. It was held that the two accused were not guilty of murder as there could 
be no common object between them and the other after they separated^ M and lijs 
party were ploughing certain disputed land when the members of the complainant’s 
party came up to interfere with them and to turn them out. The Sessions Judge 
found that the latter were not justified in forably preventing the ploughing of M ® 
party and that on the other hand M was not justified in striking B (one of the com¬ 
plainant’s party) on the head and thereby causing his death. It was held that as 
the members of the deceased’s party were the aggressors, their object having been to 
dispossess the other party from the land. M’s party were perfectly j'ustified in exercis¬ 
ing their right of private defence, and if M exceeded that right, he, and he alone, was 
guilty of the offence and this section did not operate to make M’s companions equally 
guilty with him, as they were ncA at the time members of an unlawful assembly*. 

^Vhere, after the object of an unlawful assembly w’as accomplished, and the 
opposite party driven away, one of the members entered into an altercation 
another and wounded him with a fish-spear, it was held that he alone was responsible 


* Kaba Cazee. (1869) 3 Bcng L. R. (A 
Cr. J.) 1; Jiashunandan, (1912) 15 O C 
183, 13 Cr. L. 1. 556. 

» Fiftz Ah. (1864) 1 W. R. (Cr.) 20; 
Shcora; Swih. (1926) 48 AIL 375. 

J Sabii Ah. (1873 ) 20 W. R. (Cr.) 5, 11 
Benc L R, 347, Fs See Chu/tdersuMg/ee, 
(1869) Unrep. Cr. C. 14; Suigh, 


(19271 28 P. L. R. 674, 29 Cr. L. I. 35. 

* Rama Muppan, (1879) 3 Mai J'* 

416. See Ram Khelawan Singh, (1909) 3 
CaL 827. „ ^ 

6 Han Bijal. (1915) 17 Bom. L. R- 
16 Cr. L. J. 745.. 

• Mihan Singh. (1914) P. R- No- * 
1914, 16 Cr. L. J.‘ 60. 
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for the offence*. 

^Vhere a riotous mob started pelting stones, etc., with the intention of wreaking 
vengeance on the proprietor of a Dramatic Ttoupc for his refusal to give away the 
day’s takings to the Congress and Khilafat funds, but when the police started fire, the 
common object changed into one of voigeance on the Deputy Superintendent conse¬ 
quent on one of the mob having been shot dead, it was held that persons who were 
present m the mob only at the first attack were not guilty of offences com¬ 
mitted in the second attack and conversdy those present only at the second attack 
were not guilty of the offences committed m the first attack^. Where the com¬ 
mon object of the rioters was the abducflng and murdering of a certain person the in¬ 
juries caused by one or two of them to another person being the individual act of parti¬ 
cular rioters and not in the prosecution of the common object, the other rioters were 
not guilty of an offence under s 325 read with this section*. 

■\Vhere a gang, whose common object was to commit dacoUy, was arrested and 
one of the rnemlxirs of the gang with the intention to make his escape fired at the pur¬ 
suers and shot a person dead, the other members of the gang could not be convict^ of 
an offence under s 302 read with this section notwithrfanding the fact that the mem¬ 
ber of the e^cig earned arms in order to oi-eraire the people of the i-ihags. or o’f the 
house in which they intended to commit dacoity and overcome any resistance*. 

PRACTICE. 

Evidence.—Prove (1) that there was an unlawful assembly. 

(2) That the accused was a member of that unlawful assembly ($ 142) 

(3) That he Iiad intentionally joined or continued in such unlawful assembly. 

(4) That an offence was committed by a member of such assembly. 

(5) That such offence was committed (a) in prosecution of the common 
object of such assembly, or (b) such as the members of the assembly knew to be likely 
to be committed in prosecution of the common object, etc. 

It IS essential to prove that the person sought to be charged witli an offence by 
the aid of this section was a member of the unlawful assembly at the time the offence 
was committed, and the burden of proof lies on the prosecution. Moreover, before an 
offence under any other section can be imputed under this section to all the persons 
who were members of art unlawful assembly at the time of its commission, it is neces¬ 
sary to show, among other things, that the offence sought to be imputed has been com¬ 
mitted by a member of the assembly either known or unkno^vn®. 

It may well be that a perfectly lawful assembly of atirens may become later a riotous 
mob and it may be that in the mob there will be a number of innocent people who 
do not share the common object of the rioters. When a person is found to be amongst 
a mob of rioters the law will presume that he sliarcs their common object and inten¬ 
tion If he docs not share that common obj'cct and intention, the onus is upon 
him to prove his innocent. What the ajmmon object and intention ^f a mob is. can 
only be inferred from its actions*. ^ 

Procedure,—Same as that for the offence committed. Not compoundable. 

The Calcutta High Court has held that where a person is char^ by implica- 
tiem under this section, he cannot be convicted of the substantive offence^ The Madras 
High Court lias dissented from this view and has laid dowTi that ivhen a charge has 
been framed under s. 326 and this section a conviction under s. 326 alone is not neces¬ 
sarily bad and that the legality of the conviction dcpaids upon the question whether 
the accused was materially prejudiced by any omission in the charge*. The same is 


* Bitiod, (1875) 21 W. R. (Cr.) 66 

* Canalviht Sarma, (1922) 17 L. \V. 197, 
24 Cr. L. J. 531. 

» Raloft. (1932) 8 Luck. 301. 

« Ukba Sinnk. (1932) 9 O. W. N. 977, 
34 Cr. L. J. 101 

i Rasul. (18S3) P. R Na 4 ol 1889. 


• Rantkit, (1934 ) 35 Cr. L. J. 919. 

^ Rfjuuddi. (1912) 16 C AV. N. 1077. 

^ • Tkcelkumalai Gounder. (1924) 47 Mad. 
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thereby committed an offence puni^ble under ss. 150 and-of the Indian Penal 

Code, and within my cognizance (or cognizance of the Court of Session). 

And I hereby direct that you be tried [by the said Court {in cases tried by 
Magistrate omit these words) 1 on the said charge. 


151. Whoever knowingly joins or continues in any assem- 
Knowingly join- bly of five or more persons likely to cause a dis¬ 
turbance of the public peace, after such assembly 
has been lawfully commanded to disperse^ shall. 
be punished with imprisonment of either descrip¬ 
tion for a term which may extend to six months, 
or with fine, or with both. 

Explanation .—If the assembly is an unlawful assembly within 
the meaning of section 1+1, the offender will be punishable under 
section 1+5. 


ing or continuing 
in assembly of five 
or more persons 
after it has been 
commanded to 
disperse. 


COMMENT. 

The offence under this section consists in the disobedience to the mandate of 
the law, which has ordered the assembly to dispierse Secticxi 145 provides for the 
punishment of a person who joins or continue in an unlawful assembly knowing it 
has been commanded to disperse The ' assembly ’ under this section niid not be an 
‘ unlawful assembly' It must only be an assembly likely to cause a disturbance of the 
public peace. The section does not apply to cases in which the assembly is unlaw¬ 
ful from Its inception or has become so before the command for dispersal is given*. 

1. ’ After such assembly has been lawfully commanded to disperse 
Any Magistrate or officer in charge of a police-station may command any unlawful 
assembly, or any assembly of five or more persons likely to cause a disturbance of the 
public peace, to disperse ; and it shall thereupon be the duty of the members of such 
assembly to disperse accordingly*. If, upon being so commanded, any such assembly 
does not disperse, or if, without being so commanded, it conducts itsdf in such a man¬ 
ner as to show a determination not to disperse, any Magistrate or officer in charge of 
a police-station, whether within or without the presidency-towns, may proceed to dis¬ 
perse such assembly by force, and may require the assistance of any male person, not 
being an officer or soldier in Her Majesty's Array or a volunteer enrolled under the 
Indian Volunteers Act (XX of 1869), and acting as such, for the purpose of dis¬ 
persing such assembly, and, if necessary, arresting and confining the persons who form 
part of it, in order to disperse such assembly or that they may be punished according 
to law*. If any such assembly cannot be otherwise dispersed, and if it is necessary 
for the public security that it should be dispersed, the Magistrate of the highest rank 
who IS present may cause it to be dispersed by military force*. 

The expression “ lawfully commanded to disperse ” means, in the City of Bom¬ 
bay, commanded as prescribed in s 40 of the City of Bombay Police Act, 1902*. 

CASES. 

Refusal to disperse.—^Where the object of only three persons was to draw -a 
crowd'and their action was such as was calculated to and did draw a crowd of fifty 
or sixty persons likely to cause a disturbance of the public peace, it was held that the 
gathering constituted an assembly of five or more persons within the meaning of this 
section and a refusal to disperse after bring lawfully commanded by an officer super¬ 
ior in rank to an officer in charge of a police-station rendered the members liable to 
punishment*. 


> Mohammad Abdullah, (1933) 36 P.L.R. 
126, 35 Cr. L. I. 1094. 

* Criminal Procedure Code, s. 127. 

* Ibid, s. 123. 


« Ibid: s. 129. , „ 

» Keshav Covind, (1921) 23 Bom. L- J<- 
350, 22 Cr. L. J. 320. 

• Tucker, (1882 ) 7 Bom. 42. 
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A procession of Hindus, some of them carrying and using various musical in¬ 
struments, was about to pass m front of a mosque, with the probable consequence in 
the circumstances that a senous riot would have resulted, when they were confronted 
by a Sub-Inspector of Police, who ordered the leaders of the procession to stop the- 
music and that the crowd should disperse The leaders of the procession did not obey 
the order of the Sub-Inspector, but on the cwitrary advanced a short distance play¬ 
ing on a drum Subsequently, however, on a show of force being made by the police 
tile procession laid down their musical instruments and dispersed. It was held that the 
two leaders of the procession were guilty under this section^. 

PRACTICE. 


Eiidence.— 

(2) That I 

It is not su I 

the opinion of the 1. 

bance : it is necessary to establish to the satisfaction of the Court that the assembly was 
in fact likely to cause it*. The opinion of the police-officer dispersing it is admissible*. 

(3) That such assembly had been commanded to disperse. 

(4) That such command was lawful. 

(5) That the accused joined, or continued in, such assembly, after it had 
been so commanded to disperse. 

(6) That the accused did so knowingly. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Any Ma* 
gistrate—Triable summarily. 

Charge.—I (name and office of Magistrate, etc.) hereby charge you (name of 
accused) as Mows 

That you, on or about the—day of-, at-, joined (or continued in) an 

assembly of hve or more persons likely to cause a disturbance of the public peace, after 
knowing that such assembly had been lawfully commanded to disperse, and thereby 
committed an offence punishable under s. 151 of the Indian Penal Code, and within 
my cognizance. 

And I hereby direct that you be tried on the said charge. 

152. Whoever assaults^ or threatens to assault, or obstructs or 

Assaul 
obstiuctiiiK 

sm-ant wh 

pressing riou ~ . - . n- » , - 

to suppress a not or affray, or uses, or threatens, 
or attempts to use criminal force* to such public servant, shall be 
punished with imprisonment of either description for a term which 
may e.vtend to three years or with fine, or with both. 

COMMENT. 

The last section punished disobedience to the order of a public servant command¬ 
ing an assembly to disperse; this section punishes more severely persons who assault 
a public servant endeavouring to disperse an unlawful assembly. This section is in¬ 
tended to prevent Uie use of force on a public scrvTint in order to prevent him from 
discliarging his duty. 

1. * Assault —Sec s. 351, i«/rc. 

2. ' Public servant —See s. 21, supra. 


ting or to obstruct, any public servant" m the dis- 

public charge of his duty as such public servant, in endca- 
fip- vouring to disperse an unlawful assembly’, or 


» Rogunath Venaik DhuUkar, (1924) 47 
AIL 205. 

* MutUdhat, (1837) P. R. Xa 22 of 1887; 
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3. ‘Unlawful assembly’.—See s. 141, supra. 

4. ‘ Riot —See s 146. supra. 

5. ' Affray —See s 159, infra. 

6. ' Criminal force —See s 350, infra. 


PRACTICE. 

Evidence.—Prove (1) that an unlawful assembly was held. 

(2) That an endeavour was being made to disperse it. 

(3) That the person endeavouring so to disperse it was a public servant 

(4) That such public servant was then acting in the discharge of his duty as 
such public servant 

(5) That the accused assaulted, or threatened to assault, or obstructed or 
threatened to obstruct such public servant, w-hilst so discharging his duties, or that he 
used, or threatened to use, or attempted to use, criminal force to such public ser\'ant, 
whilst so discharging his duties. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Court of Ses¬ 
sion, Presidency Magistrate or Magistrate of the first class. 


Charge.—This section contemplates an assault or obstruction to some particular 
public servant ^Vhere, therefore, the charge against the accused as framed was merdy 
to the effect that they assaulted and obstructed members ot the police force in the dis¬ 
charge of their duties, etc, the conviction under this section was not upheld*. 

The charge should run thus — 

I (name and office of Magtstrote, etc.) hereby charge you {name of accused) 
as follows •— 

That you, on or about the day of-, at-, assaulted (or threatened to 

assault, or used, or threatened to use, criminal force to)-, a public servant, in the 

disdiarge of his duty as such public servant in endeavouring to disperse an unlawful 
assembly (or to suppress a not or affray) and thereby committed an offence punish¬ 
able under s 152 of the Indian Penal Code and within my cognizance (or cognizance 
of the Court of Session). 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate omit these words)] on the said charge. 


153. 


Whoever mangnantly\ or wantonly®, by doing anything 

Jc ____ I’n- 


Wantonly giving which is illegal*, gives provocation to any person i 

with _U_ 


provocaUon 
intent to cause 
not- 


tending or knowing it to be likely that such provo¬ 
cation* will cause the offence of rioting to be com¬ 
mitted, shall, if the offence of rioting be committed in consequence 
if rioting becom- of such provocation, be punished with imprisonment 
of cither description for a term which may extend 
to one year, or with fine, or with both; and if the offence of rioting 
, ^ . be not committed, with imprisonment of either des- 

cnption for a term which may extend to six months, 
or with fine, or with both. 


COMMENT. 


..1 raisig section punishes a person who does illegal acts which provoke others to 
punishment®; but which do not amount to abetment*. It is divided into two parts, 
nmitted the punishment is more severe. 

I Mohammad A 

126, 35 Cr. L. T. lOS ^ ... , „ 

® Criminal Procedi 19 Cal lOo. * Ahmed Hashatn, (1932) 35 Bom. L. K. 

3 Ibid, s. 128. 24a 



1. ' Malignantly ’ implies a sort of general malice^. According to Webster 
the adverbs ‘maliciously’ and ‘malignantly’ are synonymous Malice is not, as in 
ordinary speech, only an expression of hatred and ill-will to an individual, but means 
an unlawful act done intentionally without just cause or excuse- Malignant means 
extreme malevolence or enmity , violently hostile or harmful A not took place 
between Hindus and Mussalmans. The excitement caused by the riot had not entirely 
subsided, when the accused composed and published a poem, giving an account of the 
outbreak, and incidentally extolling certain classes of the Hindu community, namely, the 
Ghatis and Kamatis, for the brave resistance which they had offered to the Maho- 
medan rioters The poem extolled the Ghatis and Kamatis and then followed these 
lines ;— 

“ May God give glory to you, confer joy on you night and day. 

Fight again for your country’s good " 

The poem was written in Gujarati, a language not ordinarily spoken by the 
Ghatis and Kamatis or even by the Mahomedans. It did not appear that any copies 
of the work were distributed among the people who had taken part in the riot. Nor 
did any fresh not take place subsequently to the publication of the work. The accused 
were prosecuted and convicted under s 117 and this section, on the ground that the 
lines quoted above, especially the words “ Fight again ”, were a direct instigation to 
the Ghatis and Kamatis to renew the disturbances. It was held that the meaning of 
the passage complained of was to be gathered Irom the whole poem. The general spirit 
of. ^e poem was clearly in favour of peace and reconciliation. It consisted from 
beginning to end of a lamentation over the riots, and the destruction and death they 
had caused, and of repeated counsel to peace and harmony between Hindus and 
Mahomedans And there was nothing to indicate that the author’s intention was to 
instigate the Hindus or provoke the Mahomedans to renew the disturbances. The 
words "Fight again" were, no doubt, objectionable, but it would not be a proper con¬ 
struction of the words to allow them to override the whole context of the work*. 

2. ' Wantonly' means recklessly,* thoughtlessly, without regard for* right or 
consequences. This word gives to the offence- contained in this section a far larger, 
vaguer, and more comprehensive scope, than would be implied by the word 'malig¬ 
nantly ’ standing alone. It occurs in this section, while the word ' malignantly' ocairs 
once again in s. 270. 

Where certain persons taking part m a religious procession gratuitously dis¬ 
obeyed the orders of the police concerning the manner in which such procession was 
to be conducted, with the result that a riot was only averted by bringing armed police 
upon the scene, it was held that the persons concerned acted ’wantonly’ within the 
meaning of this section* Similaily, where certain Mahomedans formed themsehes 
into a procession and proceeded along a certain route and disobeyed the orders of the 
police and came into contact with a procession of Hindu's, and a not resulted, it was 
held that they were guilty of an offence under this section as they refused to comply 
with the orders of the police*. 

3. * Illegal —An offence under this section requires that the offender should 
do something illegal by doing which he malignantly or wantonly gives provocation to 
any person intending or knowing it to be likdy that a riot would be the result^. As 
to the meaning of * illegal ’, see s. 43, supra. A Mussalman procession passed by the 
door-way of the accused, outside which he had. without any permission, erected a 
screen and inside which was an image of the goddess Bhawani. The accused was 
asked to close the door or to put up a sacen for a fciv minutes while the procession 
passed by, and he refused to do so. The Magistrate convicted the accused on the 
ground that " by this illegal omission of respect to the religious feelings of the Mussal- 


> hahami. (1893) IS Bora 758. 775; 
Husam Bakhsk. (1907) 29 All 569. 571. 

s Bremacc v. Piostcr. (1825) 4 B. i C 
1247. 

I A'olion/i, (1893) 18 Bom 758. 


Husain Bakksh. (1907) 29 .AIL 569. 
Ibid. 


» Kkuskal Suiih. (1886 ) 6 .A W. N. 23. 
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1 . ‘Malignantly’ implies a sort of general malice^. According to Webster 
he adverbs ‘ maliciously ’ and ' malignantly ’ are symonymous. Malice is not, as in 
irdinary speech, only an expression of hatied and ill-will to an individual, but means 
in unlawful act done intentionally without just cause or excuse^. Malignant means 
jxtreme malevolence or enmity , violently hostile or harmful. A not took place 
between Hindus and Mussalmans. The excitement caused by the not had not entirely 
subsided, when the accused composed and publidied a poem, giving an account of the 
outbreak, and incidentally extolling certain classes of the Hindu community, namely, the 
Ghatis and Kamatis, for the brave resistance which they had o^ered to the Maho- 
medan rioters. The poem extolled the Ghatis and Kamatis and then followed these 
lines ;— 

“ May God give glory to you, confer joy on you night and day, 

Fight again for your country’s good 

The poem was written in Gujarati, a language not ordinarily spoken by the 
Ghatis and Kamatis or even by the Mahomedans It did not appear that any copies 
of the work were distributed among the people who had taken part in the riot. Nor 
did any fresh not take place subsequently to the publication of the work The accused 
were prosecuted and convicted under s 117 and this section, on the ground that the 
lines quoted above, especially the words “Fight again”, were a direct instigation to 
the Ghatis and Kamatis to renew the disturbances It was held that the meaning of 
the passage complained of was to be gathered from the whole poem. The general spirit 
of. the poem was clearly in favour of peace and reconciliation. It consisted from 
beginning to end of a lamentation over the nots, and the destruction and death they 
had caused, and of repeated counsel to peace and harmony betw^ Hindus and 
Mahomedans And there was nothing to indicate that the author’s intention was to 
instigate the Hindus or provoke the Mahomedans to renew the disturbances. The 
words “ Fight again ” were, no doubt, objectionable, but it would not be a proper con¬ 
struction of the words to allow them to override the whole context of the work*. 

2. ‘ Wantonly' means recklessly,* thoughtlessly, without regard for* right or 
consequences. This word gives to the offence- contained In this section a fer larger, 
vaguer, and more comprehensive scope, than would be implied by the word ' malig¬ 
nantly ’ standing alone. It occurs In this section, while the word ' malignantly ’ ocairs 
•once again in s. 270. 

Where certain persons taking part in a relipous procession gratuitously dis¬ 
obeyed the orders of the police concerning the manner in which such procession was 
to be conducted, with the result that a not was only averted by bringing armed police 
upon the scene, it was held that the persons concerned acted ’wantonly’ within the 
meaning of this section*. Similaily, where certain Mahomedans formed themselves 
into a procession and proceeded along a certain route and disobeyed the orders of the 
police and came into contact with a procession of Hindus, and a not resulted, it was 
held that they were guilty of an offence under this section as they refused to comply 
witli Uie orders of the police*. 

3. ’ Illegal —An offence under this section requires that the offender should 
do something illegal by doing which he malignantly or wantonly gives provocation to 
any person intending or knowing it to be likely that a riot would be the result^. As 
to the meaning of ' illegal ’, see s. 43, $upja. A Afussaiman procession passed by the 
door-way of the accused, outside which he had. without any permission, erected a 
screen and inside which was an image of the goddess Bhawani. The accused was 
asked to close the door or to put up a screen for a few minutes while the procession 
passed by, and he refused to do so. The Magistrate convicted the accused on the 
ground that “ by this illegal omission of rcsjxct to the religious feelings of the Alussai- 


> Kahan]i. (18931 18 Bom. 758. 775; 
Hu$am Bakhsh. (1907) 29 All 569. 571 
-.247 (1825) 4 B & C. 
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mans, he provoked a riot It was held that the conviction was wrongs. Where a 
priest left the temple at midnight leaving it in charge of a third person and then 
deliberately threw bricks at the temple hoping that the Hindus, believing that the bricks 
came from the Mahoraedan quarter, would be. enraged against the Mahomedans and 
there would be a riot between the Hindus and the Mahomedans, but nobody was hurt, 
it was held that the priest could not be convicted under s. 334, his act being neither 
rash nor negligent but deliberate, nor under this section as it'could not be said that 
his act was illegal, the throwing of a brick at a temple not being prohibited by law^. 

4. ' Gives provocation to any person, etc.'—The provocation should have 
been given with the intention or knowledge that it is likely to cause rioting. Where 
a Mahomedan killed a cow not in the presence of any Hindu, but the Hindus' came 
to know of It subsequently, it was held that no offence was committed under this sec¬ 
tion although the religious feelings of the Hindus were hurt on hearing of it. The 
act of killing the cow not having been done in the presence of any Hindu whose feelings 
would be wdunded it would not amount to ‘ giving provocation ’ if on subsequently 
hearing of the act the religious feelings of certain Hindus were hurt*. Where the 
natural and probable effect of reading a pamphlet was to give provocation to the 
followers of the Head Priest of the Dawoodi Bohra community, it was held that the- 
writer of the pamphlet might properly be said to have intended that such provoca¬ 
tion would cause noting and that he was therefore guilty of an offence under this 
section*. 

PRACTICE. 


Evidence—(1) That the accused did an act which was illegal. 

(2) That he did so malignantly or wantonly. 

Very strong evidence is necessary to prove this* 

(3) That the illegal act was the cause of provocation. 

' (4) That the accused, when giving such provocation, intended or knew that 
it was likely that such provocation would cause a riot to be committed. Prove also* 
whether the not was or was not committed in consequence of such provocation. 

If the not was not committed the accused would be liable under the first 
clause ; if it was, then the offence would be punished under the second clause. 

Procedure.—Cognizable—Warrant (if not be committed), otherwise, sum¬ 
mons—Bailable—Not compoundable—Any Magistrate—Triable summarily, if not be 
not committed. 


Charge.—I (name and office of Magistrate, etc ,) hereby charge you (name' 
of accused) as follows :— 

That you, on or about the-day of-, at-, malignantly (or 

wantonly) by doing-which was illegal, gave provocation to-, intending (or 

knowing it to be likely) that such provocation would cause the offence of noting to 
be committed, and thereby committed an offence punishable under s. 153 of the Indian 
Penal Code, and within my cognizance 

And I hereby direct that you be tned on the said charge. 


153A. Whoever by words, either spoken or written, or by signs, 
or by visible representations, or otherwise, promotes^' 
O'" attempts to promote feelings of enmity or hatred 
between different classes* of Her Majesty’s subjects, 
shall be punished with imprisonment which may extend to two years,, 
or with fine, or with both. 


^ Khushal Singh, (1886) 6 A. W. N. 23. * Rahtmalalii Mahomedalli Mulla. (1919^ 

» Gaya Prasad, [1929] A L. J. 175. 22 Bom. L. R. 166, 22 Cr. L. J. 513. ' 

a Abdulla. (1919) 17 A. L. J. 200, 1 U. s Kahanti, (1893) 18 Bom. 758. 

P. L R. 85. 20 Cr. L. J. 216. 
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Explanation .—It does not amount to an offence within the 
meaning of this section to point out, without malicious intention and 
with an honest view to their removal, matters which are producing 
or have a tendency to produce, feelings of enmity or hatred between 
different classes of Her Majesty’s subjects. 

COMMENT 


This section was added by Act IV of 1898, s. 5. It ig extremely wide though 
controlled by the explanation It supplements the law of sedition enacted in 
s. 124A 

When the Bill to amend s. 124A was introduced the Legislature thought of 
putting the words “promotes or attempts to promote feelings of enmity or ill-wiU 
between different classes of Her Majesty’s subjects” as a clause in the proposed s. 124A. 
But the Select Committee omitted this clause and introduced the present section on 
the following grounds “It appears to us that the offence of stirring up class-hatred 
differs in many important respects from the offence of sedition against the State. It 
comes more appropriately in the Chapter relating to offences against the public tran¬ 
quillity The offence O'-Iy. affects the Government on the State mdiicctly, and the 
essence of the offence is that it predisposes classes of the people to action which may 
dicturb the public tranquillity. The fact that this offence is punishable in England 
as seditious libel is probably due to historical causes, and has nothing to do with 
logical arrangement”*. 

Principle.—The section means that no subject of the Crown is entitled to 
write or say or do anything whereby the feelings of one class of His Majesty’s subjects 
will be inflamed against another class of his subjects®. 

Scope.—It IS unnecessary, under this section, as in s. 124A, to establish the 
success of an attempt A man cannot escape from the consequences of uttering words, 
with intent to promote feelings mentioned in the section, solely bettuse the person to 
whom they arc addressed may be too wise or too temperate to be influenced by them. 

In a much criticised Lahore case (known as the Jfonpla Kasul case) Dalip 
Singh, J., held that this section was intended to prevent persws from making attacks 
on a particular community and was not meant to stop polemics against deceased reli¬ 
gious leaders (like Prophet Mahomed) however scurrilous and in bad taste such attacks 
rmght be*. This view was not approved of in a subsequent case (known as Risala-i~ 
VoTtman case) tried before a Special Bench of the Lahore Court, though there is no 
reference to the former case in the judgment. In the latter case also the article was a 
dirguiscd satire on certain incidents in the life of Prophet Afahomed and was in ex¬ 
tremely bad taste and scurrilous in nature.*. 

Intention.—The pst of the offence is the intention to promote feelings of enmity 
or hatred between different classes of people The Court must be satisfied that the 
accused had a conscious intention of promoting, causing or exciting, enmity and hatred 
between various classes, e g, Europeans and Indians*, Hindus and Alahomedans*, 
Kisans and Zemindars®. There must be a deliberate attempt to incite one 
against another*. The essence of the offence is malicious intention. If there is no 
malicious intention in the publication, bone^y of purpose may be inferred*. It is 
necessary for the prosecution to prove that the accused had the intention, in acting as 


‘ See C. 1898, Part V, p. 13. 

^ Raf Ganzadhat Ttiak. (I90SJ 10 Bom 
L. R. 848, 8 Cr. L. J. 281 ; ChUa Sand. 
(1930^ 31 P. L. R. 880. 32 Cr. U J. 962. 

a Rai Pal. (1927 ) 28 P. L. R. 514. 28 Cr. 
L. J. 721, 

* Dtii Skaran Skarma, (1927) 28 P. L. 
R. 497. 23 Cr. U J. 794. 

* /asvant Roi (1907) P. R. So, 10 of 


.sentkl; 
Palrika, 
Bahki, 


J. 432. 31 C IV. X. 


J. 541. 
. DaL 214, 

168 , 
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be did, to promote enmity between the Hindu and Moslem communities. His inten¬ 
tion may be gathered from the words themselves or may be proved by evidence dehors 
those words Equally, it is not incumbent on the prosecution to prove that his attempt 
to promote discord was successful provided he had the intent. Nor is it a good defence 
that the accused’s action was prompted by a desire to protect himself and his com¬ 
munity from violence although that is an dement which may be taken into consideration 
in assessing his punishment^. 

The intention of the writer must be gathered from the article as a whole, and a 
person cannot, therefore, be convicted under this section where the article does not show 
any such intention as is referred to in the section even though isolated portions of the 
article may, taken by themselves, fall within the section. A writer caimot be convicted 
of an offence under this section where it is possible that he may have, without any 
malicious intention and honestly, though wrongly m the opinion of the (^urt, thought 
that he should express himself in the manner m whidi he did with a view to the removal 
of causes which according to him were promoting or had a tendency to promote feelings 
of enmity or hatred between different classes of His Majesty’s subjects*. 

The intention can be inferred from the effect the words, signs or other represen¬ 
tations are likely to produce upon the class of persons to be affected by it. Intention 
can be deduced from the internal evidence of the words used by the writer. It is per¬ 
missible to examine the general policy of the paper m which the article in question has 
appeared and also to take into consideration the persons for whom it was written and 
the state of feelings of the communities, between whom it is intended to promote feel¬ 
ings of enmity or hatred, at the time of the publication* If the language of a writing 
is of a nature calculated to produce or to promote feelings of enmity or hatred, the 
writer must be presumed to intend that which his act was likely to produce*. Where the 
article complained of hears a meaning that it is calculated to produce hatred and enmity 
between two classes, the natural inference from the publication of such an article is 
that the person who published it had the malicious intention that it should produce 
such hatred and enmity The burden of proof shifts to the accused when he asserts 
that the natural inference to be drawn from the publication of the article does not hold 
good m his case. It makes no difference that the accused is the editor of a newspaper*. 

1. ' PromotesThe word ‘promote’ m Webster’s Dictionary is said to 
mean(l)to contribute to the growth, enlargement or prosperity of (any process or thing 
that is in course), to forward , to 
‘ to urge on or incite another, as to 
to do so, as a matter of fact it ofti 

actually promotes the opposite, ex gr, measures intended to prevent drunkenness often 
increase it. Free trade intended to promote the prospenty of the country may injure 
the country. It would therefore appear that apart from ‘ intention ’ not being mention¬ 
ed'in the section it forms no essential part of the meaning of the word ‘promotion’. 

" However from the conjunction of the words ' attempt to promote ’ with ‘ pro¬ 
mote ’, I am disposed to think that it was intended by the framer of the section tliat 
intention should be an element in the offence,,..It is not essential to the meaning 
of ‘ promotion ’ that the object arrived at ^ould be effected. That I take to be one of 
the differences between ‘ promoting ’ and ' causing ’. Cause implies effect. Promotion 
does not. The promotion may fail of its object, in this respect it may be a synonym 
for ‘ foment ’. It is also not essential that promotion should be with reference to some¬ 
thing already in existence. It would be posable to promote hatred where amity had 
previously existed. i . 

“ It is also obvious that enmity may be pnxnoted as strongly, or more strongly, 


1 Manantrai Ratjt, (1929) Criminal Revi- 
saon No 86 of 1929, decided by Kemp and 
Baker, JJ, on May 17, 1929 (Unrep. Bom). 

* /swart PraShad Sliarma, (1927) 46 C. 
h. J. 154 

^ Devt Shajati Sharma, (1927) 28 P. L. R. 


J ^961*'* Ckaran Sharma, (1927) 29 Cr. h. 

s Xanchonlal Chuntlal. (1930) 32 Bom. 
L R. 585. 31 Cr. L. J. 1103. 
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by stones that are true than by stones that are ialse 

This section does not mean that any person who publishes words that have a 
tendency to promote class hatred can be convicted under it. The words “ promotes 
or attempts to promote feelings of enmity " are to be read as connoting a successful 
or unsuccessful attempt to promote feelings of enmity It must be the purpose or part 
of the purpose of the accused to promote such feelings, and, if it is no part of his pur- 
posei the mere arcumstance that there may be a tendency, is not sufficient. Whether 
or not the promoting of enmity is the intention, is to be collected, m most cases, from 
the internal evidence of the words themselves; but other evidence can also be looked 
at. They are decisive in all cases where the intention is expressly declared,; also if 
the words used naturally, clearly and indubitably have such a tendency tlien it must 
be presumed that the publisher intended that which is the natural result of the words 
used But the words used and their true meaning arc never more than evidence of 
intention and it is the real intention of the accused that is the test Tliere is no such 
doctrine as ‘ constructive intention 

, 2 . ' Classes —The word * classes ’ includes races, e g, Europeans and Indians®. 

An attack upon a school of opinion does not necessarily involve an imputation upon 
the class wiio hold or give effect to that opinion. But one is apt to lead to the other*. 
The word ‘ classes ’ mcludes religious denominations®. Any defimte and ascertainable 
class of His Majesty’s subjects will come within the section, although the classes may 
not be divided on racial or religious grounds. ‘Capitalists' is too vague a phrase to 
denote a definite and ascertainable class so as to come within this section*. The words 
used must point to a well-defined and readily ascertainable group having some dement 
of permanence and stability and sufficiently numerous and widespread to be designated 
a dass^ 

An attack on the policy of the Go\emment is not necessanly an attack on the 
British people*. 

Explanation.—The explanation docs not enlarge 'the provisions of the substan¬ 
tive section. In this explanauon we have what the Judicial Committee (in Besont's 
case*) has called “a delicate balancing of two important public considerations” and 
further that '* m applying these balancing principles it is inevitable that different minds 
may come to different results, one mind attaching more weight to the consideration of 
freedom of argument, and the olher to the preservation of law and order or of har¬ 
mony "‘‘‘i 

It requires honesty and absence of malidous intention. A person who publisli- 
cd as true a detailed account of a brutal murder of an Indian by a European based in 
fact on a mere rumour which had died out years before the publication and to the 
reviv'al of which he himself had largely contributed, was held to be not protected from 
criminal liability by the explanation”. 

Where the writer of an article inveighed both against the Babus and Mcahs, 
as professing brotherhood with the poor Mahomedan rj’ots and then robbing them, and 
icferrcd to the alleged conduct of Chnstiait Missionaries towards Uicir converts, by 
way of illustration, without any ddibsrate attempt to excite one class against another, 
the conviction under this section was set aside as bad in law’-. 


* Per Clark, C.J., in Jaswant Rat. (1907) 
P. R. No 10 oi 1907, 2 t p, 35. 5 Cn L J. 
439. 


2 Chakraiarlt. (1926) Si Cal. 59. 64. 65 
Followed m Dcti Sharan Shattna, (1927) 23 
P. L IL 497. 28 Cr. L. J 794. 

* Jasnant Rat, sup, p. 43. 

♦ Besani v Adiocale-Gcnetal of Madtas, 
(1919) 46 I A. 176, 21 Bom. L. R. 867 

* Rat Pal. (1927 ) 28 P. L. R. 514. 28 Cr. 
L. J 721. 

♦ Per Ucjumont. C 1. m Mantbcn Kata, 
(1932) 34 Bom. L. R. 1642. 57 Bom. 253. 

^ Per Palkar, J.. m Chatlcs Maseeronhas. 
(1932) Crim, App. Na 431 of 1932, draded 


by Patkar and Bailee. TJ. on September 15. 
1932 (Unrep Bom.). The Lahore High Court 
has held lhal tlie police form both a ' section" 
as well as a " class ” of his Majesty’s stibj'ecls 
m BnU-h India : Zamtndar, tn the matter ol 
(1933 ) 35 P. L. R 40. 

c'if feu"' s. L. R 3,1. 2$. 

RanKm. J., m Chakiatatti, sup. 
p. 6a. ^ 

*• Jaua/tt Rci, sap. 

Joy Ckandra Ssikar, (1910) 33 CaL 214, 
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Where the editor of a newspaper reproduces, in the ordinary way, as news, the 
contents of an inflammatory leaflet, indting members of one community to violence 
against the members of another community, without intent to utilize the same to pro¬ 
mote or further class hatred, but in arcumstances which show a genuine intention to 
reprehend it and get it traced to its source and stopped, this section does not apply, 
although some readers of the paper may be thereby induced to entertain unreasonable 
feelings against the members of another class or community. Such a publication, where 
the intention was to bring it to the notice of the proper authonties, is covered by the 
explanation to the section^. 

Where the wnter of an artide had complained in a sober language, free from 
exaggerations and incisive comments, for the consideration of public officers and others 
concerned with a view to their taking necessary action to prevent a repetition of what 
had previously taken place and the artide contained no such statement, expression, or 
comment, as might fall within the purview of s 505 or this section, it was held that 
he could not be convicted of an offence under this section®. 

Where a drama was wntten at a time of great public excitement and the ^tec 
without any malicious intention and honestly thought that he should express him^f 
in the manner in which he did with a view to the removal of causes which according 
to him were promoting or tending to promote feelings of enmity or hatred between 
Hindus and Mahomedans, it was held that as the writer was quite honest in the view 
which he took, though it might be a wrong one, he could not be held guilty under this 
section*. 

An article purported to be a dream in which the writer (a Hindu) was tome 
to Heaven where he was given a mysterious ammal to nde and on its back he visited 
Paradise and Hell. In the latter place he professed to have seen Prophet Mahomed 
surrounded by a large number of other historical Muslims and held certain conversa¬ 
tions with them. The Prophet was depicted as being in Hell suffering extreme torture; 
around him were his wives and others similarly situated and in the same state of suffer¬ 
ing The article dealt with the Prophet not as an individual but as the founder of 
Islam, and attempted to emphasize the futility of the Prophet’s claims as the ' Inter¬ 
cessor ’ for his followers It was held that to depict the founder of Islam with his 
wives and numerous followers in Hell undergoing the tortures of the damned was bound 
to inflame the minds of Mahomedans m general against the writer of the article and 
that class who rightly or wrongly were bdieved by them to be behind him; that a 
scurrilous, vituperative, and foul attack on a religion or on its founder would require 
a considerable amount of explanation to take it out of the substantive part of ffiis 
•section and bring it within the four corners of the explanation; and that the writer 
was guilty of an offence under this section*. The liberty to criticise the religious be¬ 
lief of others does not mclude a license to resort to vile and abusive language. The 
license of a missionary to advocate his own religion and to denounce other religions is 
not unlimited. Holding up to obloquy and dension a religious belief would amount 
to stirring up resentment and hatred on the part of those who accept it as their creed. 
There is no distinction between an attack upon a system of religion in the abstract 
and one upon the people who believe in it*. 

The accused, a social worker, at a meeting of about six hundred labourers held 
on the May Day celebration, in movmg a resolution expressing the solidarity of the 
working class and its determination to fight and destroy the capitalist system and to 
organise mass resistance in the form of general strike with a view to fight the offensive 
■ of retrenchment and wage-cut laundied by capitalists, made a speech in which she 
urged upon the labourers to unite in order to fight their two enemies, viz.. Government 
and capitalists “ who are sucking the blood of the labourers ”, and eulogised the effects 


1 Chahavarti. (1926) 54 Cal. 59; Hemen- 
dra Prasad Chose, (1926) 31 C W. N. 16S. 45 
a L. J. 432, 28 Cr. L. J. 205. 

* Deshbandku Gupta, (1924) 6 L. L. J. 

162, 25 Cr. L J. 976. ' 

* Iswari Prasad Sharma, (1927 ) 46 CL. 


J- 154. , „ 

* Devi Sharon Sharma, (1927) 28 
497, 28 Cr. L. J. 794 ; Chamupali, (1931) 
13 Lah. 152. „ . 

® Kah Charon Sharma, (1927) 29 Cr. U 
J. 968. 
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of a general strike. She pointed out that Government and'capitalists had weapons, 
but labour was a stronger weapon ; that the rule {raj) of labour should be established 
by the union of all labourers, and that everything was m the hands of labour who 
wanted to break the powers of capitalists and imperialists. The speaker emphasised 
that Government were getting afraid of labour, and that while Congress leaders were 
-sentenced to short terms of impnsonmcnt, the leaders of labour were sent to jail for 
iong terms. She ended by exliortn^ ail labour h) unite for destroying the capitalist 
system. It was held that the accused had committed no offence punishable under 
this section, inasmuch as the speech w'3S not strong enough to promote or attempt to 
promote feelings of enmity or hatred against the capitalists, apart from the fact whether 
they constituted or not a class within the meaning of the scctioni. 

PRACTICE 

Evidence.—Prove (I) that the accused promoted or attempted to promote 
feelings of enmity or hatred between different classes of His Majesty’s subjects. 

It is relevant to show the intention of the accused in writing the pamphlet 
complained of, and also to prove that the allegations contained therein are based on 
facts as distinguished from rumour. Evidence to show that the contents of the pam¬ 
phlet are true or bdie\’cd by the accused to be true would be relevant also on the 
question of the sentence to be passed in the event of conviction*. 

A person who is found on one occasion only circulating notices which may have 
the effect of promoting enmity between classes may be prosecuted under this section, 
but he cannot be proceeded against under s 108. Criminal Procedure Code*. 

(2) That he did so by w'ords. or by signs, or by visible representations or 
othenvise. 

Procedure,_Not cognizable—Warrant—Not bailable—Not compoundable— 

JVfagistrate, Presidency or first class 

Sanctloa.—No Court shall take cognizance of tins offence unless on complaint 
made by order of. or under authority from. Government*. 

■ Charge.—I (name Cfid o§ce of Magisttate. etc.) hereby charge you {name 
of accused) as follows :— 

That you, on or about the-day of-. at-, by speaking (or writing) Uie 

words —{OT by signs, or visible representations), viz.—, promoted (or attempted to 
promote) feelings of enmity (or hatred) between {specify the classes) of His Majesty's 
subjects and thereby committed an offence punishable under s. 153A ol the Indian 
Penal Code, and within my cognizance. 

And'l hereby direct tfiaf you be tried on the said charge. 

Punishment.—The test as regards sentence should be whether the speedi of the 
accused was a violent one and whether the mtenbon of the accused was to e.xcite people 
to commit offence. To exhort people of an important body like the Union of the East 
. Indian Railway and to bring in the examples of Soviet Russia and Ireland to run 
down the Zemindars and Talukdars of Oudh were very serious offences and dcsenxd a 
severe sentence*. 

154. Whenever any unlawful assembly* or riot* takes place the 
Ottner Of owner or occupier of the land upon which such un* 
pier of lawful assembly is held, or such riot is committed, 

person having or claiming an interest in such 
land*, shall be punishable with fine not exceeding 
one thousand rupees, if he or his agent or manager*, knowing that 

* Afanibcn Kara, (1933 ) 34 Bom. L. R. * Cnnunal Procedure Code. s. 196. 

1642, 57 Bom. 258. » Munski Smffc. 11935] O. W. X. 301, 36 

» Pa; Pat. (1925) 7 Lah. 15. Cr. L. J. 541. 

» C/tirann Lei. (1923) SO Ml 
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such offence is being or has been committed*, or having reason to- 
believe® it is likely to be committed, do not give the earliest notice- 
thereof in his or their power to the principal officer at the nearest 
police-station, and do not, in the case of his or their having reason to 
believe that it was about to be committed, use all lawful means in his 
or their power to prevent it and, in the event of its taking place, do 
not use all lawful means in his or their power to disperse or suppress 
the riot or unlawful assembly. 

COMMENT. 


The section declares in the first place that the o^vne^ of the land, on which a 
riot or unlawful assembly is committed or held, becomes punishable, if he or his agent 
or manager knowing that such oiTence is being committ^ or has been committed or 
having reason to believe that it is likdy to be committed, does not give the earliest 
notice thereof m his or their power at the nearest police-station. (It will be observed 
that this portion of the secUon is extremely comprehensive in character, and embrace 
not only the past and present, but also the future). The second provision makes it 
punishable on the part of the owner or his agent or manager, if he or they, ‘ having 
reason to believe that a not was about to be committed do not use all lawful means 
in his or their power to prevent it The third imposes the same penalty, if in the event 
of a not taking place he or they do not use all lawful means m his or their power to 
disperse or suppress the not or unlawful assembly*. 

The section contemplates three different breaches of duty : 

(1) Omission to give notice of a not or unlawful assembly ; 

(2) Abstention from preventing it; and 

(3) Negligence to suppress it 

Many duties of the police are by law imposed on landholders. The present 
section proceeds apparently upon a presumption that, in addition to any sucii duty, 
the owner or occupier of land is cognizant m a peculiar way of the designs of those who 
assemble on his land, and is able not only to give the police notice, but ^so to pre¬ 
vent and to disperse and suppress the assembly® Under s 45 of Ae Criminal Pro¬ 
cedure Code village headmen, accountants, landholders and others are bound to report 
certain matters to the nearest Magistrate or to the officer in charge of the nearest police- 
station 


1 * Unlawful assembly —Sec s 141, supra 

2. ' Riot —See s 146, supra. 

3. 'An interest in.. land’ means any fragment of the ownership. The 
section would, therefore, apply to tenants and mortgagees, remaindermen and rever¬ 
sioners , but not to one merely entitled to a charge on land or to an easement®. 

It is impossible to punish in every case every person who has any interest in . 
the land. The responsibility depends on the fact of the person who caused the not 
being himself the person who has an interest in the land, or an agent or a manager 
of such person, and one of the facts to be proved is whose agent or manager the person 
fomenting the not is. 

4. ' Agent or manager ’.—The criminal Utility of a person for the acts and 

the latter was 

■ . ' ladies had the 

. > agent who had 

fomented the not, and that their adopted sons had nothing to do with such appoint¬ 
ment, though they took some share in the active management of the estate, it was held 


* Per .\inecr Ali, J., in Kazt Zeamuddtn 
Ahmed. (1901) 28 Cal. 504, 508 
® M. & M. 128 See Doma Sabu, (1917) 


2 P. L. J. 83, 18 Cr. L. J. 447. 
® Stokes. 
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that the ladies were alone liable*. The accused was the sole proprietor of a village. 
A serious not involving loss of life took place at that village, and the accused’s agent 
instead of doing anything to prevent or suppress the not accompanied the rioters and 
stood close by, while the not was going on, after which he absconded. The accused, 
who had no Imowledge that a not was likdy to be committed, was convicted under 
this sectiCKi and fined It was held tliat the landlord was liable under this section for 
the acts of commission as well as omission not only of himself, but of his agent or 
manager*. 


5. ‘Knowing that such offence, etc’—^The Allahabad High Court has ruled 
that it IS not necessary, in order to raider the owner of land on which a not takes place 
criminally liable, that he should be aware of the likelihood of such an occurrence. That 
his manager should have taken an active part in the not is sufficient to warrant the 
conviction of the owner under this section*. Similarly, the Calcutta High Court has 
decided that knowledge, on the part of the owner or occupier of the land, of the acts 
or intentions of the agent, is not an essential eloncnt of an offence under this section, 
and he may be convicted under it though he may be m entire ignorance of the acts 
of Iiis agent or manager* 

The owner or occupier of land on which an unlawful assembly is held cannot 
be convicted under this section unless there is a finding that the riot was premeditated®. 

6. ' Reason to believe —See s 26, supra 

Co-sharcr.—A non-rcsident partner who has taken no active part in the manage- 
mdit of the estate cannot, like a resident sliarer, be convicted under this section*. 

No delay in prosecutioo.—Prosecutions under this and the following sections 
should be instituted without delay, having regard to Uie object of the law laid doi\n 
in tf^ sections which is to impress upon landholders their responsibilities and obli* 
gations in respect of riots or unlawful assemblies committed under the circumstances 
mentioned m these sections and thus serve as wholesome warnings not only to the per¬ 
sons concerned but also to others*. 


PRACTICE. 

Evidence.—Prove (1) that a not took place. 

(2) That the land upon which it was committed was owned or occupied by 
the accused ; or, that the accused had. or claimed, an interest in the land upon which 
It was committed 

(3) That the accused (or his agent or manager) knew that it was being, or 
had been, committed ; or had reason to believe that such not was likely to be committed. 

(4) That the accused (or his agent or manager) omitted to give the earliest 
notice in his power to the pnnapal officer at the nearest police-station. 

(5) That tile accused (or his agent or manager) omitted to use all lawful 
means in his power to prevent such riot, or to suppress it if it had taken place®. 

Evidence taken in another case to whiA the accused were not parties was 
held inadmissible to convict them under this section. The records of another case 
would not of themselves be legal evidence for conviction*. 


’ Siia Sundaii Chou'dluam, (1912) 39 (Cr.) 

Cal 834. y ! y i 

• Kmi Zeamuddtn .Mtmcd, (1901) 28 CaL 


504. 

® Payai Sinffc, (1890) 12 All. 530. 

* Kazi Z€aniuddxn Aknud, (1901) ZA CaL 
504 : Nupindm Bhusan Rav v, Gobntda 
Daiidu Maiumdar. (1923 ) 39 C L. J 236. 25 
Cr. L. J. 1258; Ukhtaj, (1904) 1 A L. J 
145 (n) : Raia Bhaguan Bakluh, (190a) 8 
O. C 418, 3 Cr. U J. 27. 

® Sunop Chundar Paul, (1869) 12 W. R. 


I •'* 

^ Radha i\ath Choudkty, (18S0)7 CL.R. 

* Eshak Meah. (1902 ) 7 C W. N. 245 • 
Saf^CLanira Skah Choudkry. (1902 ) 7 C 

ggj See fatakant Das, (1900 ) 4 C W. N. 

Mahomed IsmaZ. 
(&? 6.^ Bene- L. R- Appi. 83, 15 \V. R. 
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Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Presi¬ 
dency Magistrate or Magistrate of the first or second cla ss . 

■ 155. Whenever a riot is committed for the benefit or on be- 
Liabiiity of per- half of any person who is the owner or occupier of 
respecting which such riot takes place or 
mitted. who claims any interest in such land, or in the sub¬ 

ject of any dispute which gave rise to the riot, or who has accepted 
or derived any benefit therefrom, such person shall be punishable 
with fine, if he or his agent or manager, having reason to believe that 
such riot was likely to be committed or that the unlawful assembly 
by which such riot was committed was likely to be held, shall not 
respectively use all lawful means in his or their power to prevent 
such assembly or not from taking place, and for suppressing and 
dispersing the same. 

COMMENT. 

Under the preceding section the owner of land is punishabl^ for the taking 
place of an unlawful assembly or riot on his land This section requires that the un¬ 
lawful assembly or riot should take place in the interest of the owner or any person 
claiming interest m the land. The sectitm, therefore, imposes unlimited fine. The pre¬ 
ening section referred to an unlawful assembly as well as a riot: this section refers 
to not only. 

The prinaple on wbiclt this and the following sections proceed is to subject to 
fine all persons in whose interest an affray is committed and the agents of such persons, 
unless It can be shown that they did what they lawfully could do to prevent the offence. 

'A zemindar ought not to be made liable under this section for a sudden and 
impremeditated riot which there was no reason to infer he could have anticipated or 
thought likely to happen^. 


PRACTICE. . 

Evidence.—Prove (1) that the riot was committed. 

(2) That it took place with respect to some land, or that it arose out of some 
dispute. 

(3) That the accused was the owner or occupier of such land, or claimed an 
interest therdn, or claimed some interest in the subject of such dispute. 

No conviction could be made unless it is shown that the accused had property 
in the land*. 

(4) That such riot was committed for the benefit or on behalf of the accused, 
or that the accused accepted or derived some benefit therefrom. 

(5) That the accused or his agent or manager had reason to believe (c) that 
such not was likely to be committed ; or (&) that the unlawful assembly, which com¬ 
mitted such riot, was likely to be held. 

(6) That the accused, his agent, or manager did not respectively use all law¬ 
ful means, etc., (a) to prevent such assembly or riot from taking place; or (&) 
suppressing and dispersing the same. 

Procedure.—^Not cognizable—Summons—^Bailable—^Not compoundable—Magis¬ 
trate, Presidency, first or second class—Summary trial. 

Where there is no evidence to diow that an absentee co-sharer in a zeminda^ 
takes an active part in the management, and a resident co-sharer has been sentenced 
to pay a fine under s. 155, the non-residoit zemindar ought not to be convicted under 
this section*. 

1 Hujnath Roy, (1865) 3 W. R (Cr.) 17 Q W. N. 1247, 15 Cr. L. J. 191. ^ 

54 * Harendra Lai Roy. (1904) 8 C. W. N. 

* Piamotha Nath Ray Ckotodhry, (1913) 908, 1 Cr. L J. 866. 
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156. Whenever a riot is committed for the benefit or on behalf 
Liability o( agent ot any person who is the owner or occupier of any 
of o^er or ocm- j^nd respecting which such not takes place, or who 
nefit not is com- claims any interest in such land, or m the subject 
fitted- of any dispute which gave rise to the riot, or who 

has accepted or derived any benefit therefrom, 

the agent or manager of such person shall be punishable with 
fine, if such agent or manager, having reason to believe that such 
riot was likely to be committed, or that the unlawful assembly by 
which such riot was committed was likely to be held, shall not use 
all lawful means in his power to prevent such riot or assembly from 
taking place and for suppressing and dispersing the same. 

COMMENT. 

The last section punished the owner of land or any person claiming an inter^t 
in It; this section punishes the agent or manager of such person 

PRACTICE. 


' Evidence.—For points necessary to be proved, see s. 155. Sec also Brae's 

cas^. which lays down that to constitute an offence under this section it must be shown 
by legal evidence (1) that a riot was committed ; (2) that the riot, if committed, was 
■committed (or the benefit of the accused: and (3) that the accused had reason to 
believe that a not was likely to be committed. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Ma¬ 
gistrate, Presidency, first or second class—^Triable summarily. 

157. Whoever harbours, receives or assembles, in any house 
Harbouring per- 0^ premises in his occupation or charge, or under 
sons hired for an fiis Control any persons, knowing that such persons 
wu assembly, hired, engaged or employed, or are about 

to be hired\ engaged or employed, to join or become members of an 
unlawful assembly, shall be punished with imprisonment of cither 
description for a tern: which may c-vtend to six months, or with fine, 
or with both. 


COMMENT. 

Object.—Tills section, as compared witli s. 150, is of a wider application. It 
provides for an occurrence that may happen and makes the harbouring, receiving or 
assembling, of persons who are likely to be engaged in any unlawful assembly, an 
■offence. It contemplates the imminence of an unlawful assembly and the proof of 
facts which in law would go to awistitute an unlawful assembly*. It refers to some 
unlawful assembly in the future and provides for an occurrence which f/:ay happen, 
not which has happened. An act of hatbounng a person, with the knonledge that, 
in some time past, he had joined or was Iikdy to liavc been a member of an unlawful 
assembly, is not an offence under tliis section.*, 

1. * Hired, etc., or about to be hired, etc.’—Under this section it must be 
pro\cd that the persons were Jured or about to be hired for the pun»ses speo/ied 
therein. It is not sufficient to show that some of the accused’s servants haip been 
1 aSS3) 10 CaL S3& 214. 

* Ran Lochan Sarcar, (1901) 29 CaL * Radkaramon Saha, (1931) 58 CoL 1-401 
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taken from a district where men bear a well-known character as lathiah (men with, 
dubs) and had been m his service some time before the not*. 

Where certain salt salyapakis trying to make contraband salt stopped at the 
petitioner’s vacant hotel and the petitioner was convicted under this section for har¬ 
bouring those persons, it was held that though there was no doubt that the petitioner 
harboured the satyagrahis, yet the conviction could not stand, as for a conviction, 
under this section, it must be shown that they were hired, engaged or employed and 
of that there was no evidence*. 


PRACTICE. 

Evidence.—Prove (1) that the liouse or premises in question was or were in 
the occupation or charge of, or under the control of, the accused. 

(2) That the accused harboured, received, or assembled therein the persons 
in question 

(3) That such persons had been hired, engaged, or employed, or were about 
to become so, to join or become members of an unlawful assembly. 

(4) That when the accused did as tn (2) he knew that such persons had bee.T 
so hired, etc., for that purpose. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Magistrate, 
Presidency, first or second class—Summary trial 

158. Whoever is engaged or hired, or offers or attempts to be 
Being hired to hired or engaged, to do or assist in doing any of the 
take part in an un- acts specihed in Section 141, shall be punished with 
lawfw assembly or imprisonment of either description for a term which 
' may extend to six months, or with fine, or with both, 

and whoever, being so engaged or hired as aforesaid, goes arm¬ 
or to CO armed engages or offers to go armed, with any dead¬ 

ly weapon* or with anything which used as a wea¬ 
pon of offence is likely to cause death, shall be punished with impri¬ 
sonment of either description for a term which may extend to two 
years, or with fine, or with both. 

COMMENT 

This section is intended to punish those persons who hire themselves out as 
members of an unlawful assembly or assist any such members It is divided into- 
two parts. Higher penalty is awarded where the accused is armed with a deadly 
weapon. 

1. 'Deadly weapon'—Such fire-arms, swords, etc Whether a parti¬ 

cular thing is a deadly weapon or not is a question of fact depending upon the special 
circumstances of each case. 

PRACTICE 

Evidence.—Prove (1) the eigagement or hiring of the accused; or the offer 
or attempt by the accused to become so 

(2) That the object of such engagement or hiring was to do, or assist in doing, 
an act which would make an assembly an unlawful one (see s 141). 

Prove also (for the last part of the section) whether the accus(^ went or offered 
to go armed with a deadly weapon 

Procedure.—Cognizable—Summons (if the case comes under the first clause) 
—Warrant (if it falls in the second)—Bailable—Not compoundable—Magistrate, Pre* 

1 Radha Nath Chouidbry, (1880) 7 C = SawHcl11931) M. W. N. 326. 33^ 
L R 289. L W 571. 
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sidency, first or second class—Triable suiomarily under the first clause of the 
section. 

Charge.—I (name and office of Magislrale, etc,) hereby charge you (name of 
accused) as follows :— 

That you. on or about the-—day of-, at-, engaged or hired (or 

offered or attempted to be hired or engaged) to do or assist in doing (here specify the 
act which amounts to an offence under s 141) and went armed (or offered to go 
armed) with a deadly weapon (or with—which used as a weapon of offence was likely 
to cause death), and thereby committed an offence under s 158 of the Indian Penal 
Code and within my cognizance. 

And I hereby direct that you be tried on the said charge 

159. When two or more persons^, by fighting in a public 

plac'd®, disturb the public peace*, they are said to 
.Affray. “commit an affray” 

160. Whoever commits an affray, shall be punished with ini- 
Punishment for prisonment of cither description for a term which 

commitung affray, j^ay extend to onc month, or with fine which may 
extend to one hundred rupees, or with both. 

COMMENT. 


The word ‘ affray’ is derived from the French word effrayer, to terrify, and, 
in a legal sense, it is taken for a public offence to the terror of the people. From this 
definition it seems clearly to follow, that there may be an assault which will not amount 
to an affray; as where it happens in a pnvate place, out of the hearing or seeing of 
any, except the parties concerned ; in which case it cannot be said to be to the terror 
of the people'. No quarrelsome or threatening words whatsoever shall amount to an 
affray*. An affray is an offence against the public peace because it is committed in 
a public place and is likely to cause general alarm and disturbance’ 

Ingredients.—The section has three essentials 

1 Fight between two or more persons. 

2. Such fight must be in a public place. 

3. The fight must disturb the public peace 

1. ‘ Two or more persons’.—The fight must be between two or more persons. 

2. 'Public place’.—"A public place is one where the public go, no matter 
whether they have a right to go or not.. Many shows are exhibited to the public on 
private property, j-et they are frequented by the public—the public go there"*. It is 
obvious that what is a public place may vary from time to time, and what the Court 
has to consider is, was a particular place at the time public ?—a place where the public 
undoubtedly were*. Where a quarrel arose between four persons stationed at the 
eritrancc of a temple for the purpose of collecting fees and three other persons who 
wished to enter the temple without previous payment of the fee demanded, it was held 
that this offence was committed*. Where two persons met and after abuse came to 
blows and each struck the other down while others had also joined the fight and one 
of them died of the injuries received, but there was no evidence as to who the assailant 
was, it was held that any offence teyond an affray had not been committed*. In a 
public place two persons attacked and overpowered another person, who merely dkended 


* I Hauk, s. 1, p. 487. 

® Ibtd, s. 2; Angapponasati, (1893) 1 
AYcir 71. 

* Per Gro\e. J.. m ^Yfllard, (18S4) 14 Q. 
B. D 63, 67. Hafi Stngh v. Jadu SondoH, 
(1903 ) 31 Cal 542 . Musa. (1916) 40 Mad. 
556 ; Coi indarajulu, (1915) 39 Mad. SS9; 


(1916) 13 N'. L. R, 68. 18 Cr. 

♦ Wrllajd. (1884) 14 Q. B D. 63 66. 

* flS79) I Weir 71. wx 

09121 P. W. R. (Cr.) Na 33 
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lumself. It was held that the two petsoiK were rightly coavicted of affray und« this 
section, as there was a “fighting" in a public place, notwithstanding the fact that 
the third person defended himself in serose of his right of private defence*. 

Public places.—An omnibus*, a railway platform®, a public urinal*, a goods 
yard of a railway station®, an unfenced compound®, a place forming part of the com¬ 
pound of a Hindu temple*, and harbour premises®, are public places. 

Not public places.—A private ckabutra adjoining a public thoroughfare’, a 
railway station and platform at a time when no train is due except a goods-train*®, 
and a private garden’*, are not public places. 

3. ‘Disturb the public peace’.—It is e^ential that there.must be a distur¬ 
bance of the public peace. The offence under this section postulates the commission 
of a definite assault or breach of the peace. Mere quarrelling in a street over money 
matters without exchange of blows is not sufficient**. 

Affray and riot.—An affray differs from a riot. The former cannot be com¬ 
mitted in a private place, and does not require five or more persons; the latter re¬ 
quires at least five persons, and can be committed in a private place. 

Affray and assault.—An affray differs from an assault. The one must be 
committed in a public place ; the other may take place anywhere. The former is re¬ 
garded as an offence against the public peace; the latter, against the person of an in¬ 
dividual. An affray is nothing more than an assault committed in'a public place and 
in a conspicuous manner, and is so called because it affrighteth and maketh men 
afraid 

PRACTICE 

Evidence.—Prove (1} that the accused and another person, or other persons, 
were fighting. 

In an affray specific evidence as to the acts of each fighter cannot be expected f 
mere general evidence as to the accused takmg part in it will be sufficient*®. The 
Court must be satisfied that each one of the accused took an active physic^ part in 
fighting**. 

(2) That such fight was in a public place*® 

(3) That the fight disturbed the public peace*®. 

A conviction under this section, on a prosecution initrated by the police, would 
be no bar to a subsequent trial under s. 323 on a complaint laid by the party injured**. 

Procedure.—^Not co^zable—Summons—Bailable—Not compoundable—Any 
Magistrate—^Triable summarily. 


1 Babu Ram. (1930) 53 AU. 229. 

2 Holmes, (1853) 3 C. & K. 360 

3 Davis. (1857) 26 L. J. Exdu 393. 

4 Harris. (1871) L R. 1 C C R. 282; 
but see Orchard, (1848) 3 Cox 248. 

* Cawasji v G 7. P. Ry, (1902) 4 Bom. 
L. R 290, 26 Bom. 609 
® Hari Stngk v. Jadu Handart, (1903) 31 
CaL 542. 

7 Musa. (1916) 40 Mad. 556- 
® Govindaraiulu, (1915) 39 Mad. 886. 

» Sri Lat;- (1895) 17 All. 166. 


** Nga Chet Kyi. (1885) S. J. L. B. 333 
** Ganesk Das, (1928) 30 Cr. L. J. 571; 
TCaKosani. (1927 ) 29 Bom. L. R. 1478. 28 Cr. 
L. J 1032, distinjmished in Dodhu K(du, 
a929) 31 Bom. L R. 922, 30 Cr. L. J- 965. 

*» Maker Sheikh, (1893) 21 Cal 392. 

*4 Ralnam PiUai, [19331 M. W. N. 721. 

** Vadde Ramugadu, (1882) 1 Weir 71. , 
** Ibid • Baluekami Ptllai, (1933) 33 L. W 
760; I1933I M. W. N. 718, 65 M L J. 723, 
35 Cr. L. J. 76 

** Ram Sukh. (1924) 47 All. 284 



CHAPTER IX. 

Of Offences by or rewting to Public Servants. 

This Chapter deals with two dasses of offences, of which one can be committed 
by public servants alone, and the other comprises offences which relate to public servants 
thougli they are not committed by them. 

These offences which are common between public servants and other members 
of the community, we leave to the general provisions of the Code. If a public servant 
embezzles public money, we leave him to the ordinary law of cnminal breach of trust. 
If he falsely pretends to have disbursed money for the public, and by this deception 
induces the Government to allow it in his accounts, we leave him to the ordinary law 
of cheating. If he produces forged vouchers to back his statement, we leave him to 
the ordinary law of forgery We see no reason for punishing these offences more severe¬ 
ly when the Government suffers by them than when private people suffer. A Government, 
indeed, which does not consider the sufferings of pnvate individuals as its own, is 
not ordy selfish but short-sighted m its selfishness The revenue is drawn from the 
wealth of mdividuals, and every act of dishonest spoliation which tends to render indi¬ 
viduals insecure in the enjoyment of their wealth is really an injury to the revenue. On 
every account, therefore, we think it desirable that the property of the state should, in 
general, be protected by exactly the same laws which arc considered as sufficient for 
the protection of tlie property of the subject ”K 

The fact that transgression by a public ser\^nt may always be punished by dis¬ 
missal from the public service explains the comparative leniency of some of the punish¬ 
ments provided by this Chapter and the absence of any notice of certain malpractices. 

I6l. Whoever, being or expecting to be' a public servant’, ac- 
Pubiic ser\-ant obtains, or agrees to accept, or attempts to 

taking gratification obtain’ from any person, for himself or for any other 
i°SSnetSk tait- person", any gratification’ whatever, other than legal 
spect of an otuciai remuneration*, as a motive or reward’ for doing or 
forbearing to do any official act* or for showing or 
forbearing to show, in the exercise of his official functions, favour or 
disfavour to any person, or for rendering or»attempting to render 
any service or disservice to any person*, with the Legislative or Exe¬ 
cutive Government of India’*, or with the Government of any Presi¬ 
dency”, or with any Lieutenant-Governor, or with any public ser¬ 
vant, as such, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to three years, or with fine, or with 
both. 

, £.vp/rt/m//ons.r—“ E.xpecting to be a public servantIf a per¬ 
son not expecting to be in office obtains a gratification by deceiving 
others into a belief that he is about to be in office, and that he will 
then serve them, he may be guilty of cheating, but he is not guilty of 
the offence defined in this section. 

“ Gratification The word “ gratification ” is not restricted 
to pecuniary gratifications, or to gratifications estimable in money 
“ Legal remuneration ”. The words “ legal remuneration ” art 
not restricted to remuneration which a public servant can lawfully 
demand, but include all remuneration which is permitted by the Go¬ 
vernment, which he serves, to accept. 

* Note E. p. 121. 
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“A motive or reward for doing”. A person who receives a 
gratification as a motive for doing what he does not intend to do, or 
as a reward for doing what he has not done, comes within these 
words. 

ILLUSTRATIONS. 

(a) A, a munsif, obtains from Z, a banker, a situation in Z’s bank for A's 
brother, as a reward to A for deciding a cause in favour of Z. A has committed the 
offence defined in this section. 

(b) A, holding the office of Resident at the Court of a subsidiary Power, ac¬ 
cepts a lakh of rupees from the Minister of that Power. It does not appear that A 

accepted this sum as a motive or reward for doing or forbearing to do any particular 
official act, or for rendering or attempting to render any particular service to that 
Power with the British Government. But it does appear that A accepted the sum as 
a motive or reward for generally showing favour in the exercise of his official functions 
to that Power. A has committed the offence defined in tins section 

(c) A, a public servant, induces Z erroneously to believe that A’s influence 

with the Government has obtained a title for Z, and thus induces Z to gn'e A money 
as a reward for this service A has committed the offence defined in this section , 

COMMENT. 

This section deals with the acceptance by a public servant of an illegal grad- 
fication or bribe " as a motive or reward for doing, or forbearing to do, any official 
act, or for showing, or forbearing to show, in the exercise of his official functions, favour 
or disfavour to any person ”* 

Not only a public servant in esse but also one who expects to be a public ser¬ 
vant m posse comes within the purview of this section 

Scope.—This section refers only to the taker and not to the giver of the bnbe. 
The giver or offerer is brought under s. 116 by the doctnne of abetment*. 

1 . ‘Expecting to be.’—“If a person expecting to be appointed to a public 
office obtains money from another as the price of favour to be shewn to that other in 
the exerci^ of his functions in that office, he is surely as corrupt as one who does the 
same being actually in office It must be proved of course that he gave the other party 
reason to believe that he was about to obtain the office, it must be proved also.. -that 
he himself expected to obtain it. In practice the provision would probably be brought 
into action orily against persons who after having obtained the expected office are found 
guilty of the previous corrupt transaction, and generally only against persons who having 
obtained the expected office have acted officially in the corrupt manner previously 
promised ’’*. 

2. * Public servant ’.—A perstHi who de facto, though wrongly, discharges the 
duties of an office through which he apparently figures as a public servant, may be 
tried for getting a bribe*. See s. 21. supra, as to the definition of ‘ public servant ’. 
The station-master of a State railway is a public servant within the meaning of this 
'Chapter of the Code®. 

3. ' Obtains or agrees to accept, or attempts to obtain.’—^The use of th^ 
words shows that solicitation by a public servant or other person was contemplated in 
framing the provisions of the Penal Code on the subject, and there is nothing in the 

•Code to except from the definition of abetment the species of abetment involved in com¬ 
pliance with the corrupt wishes of the principal offender*. A mere asking is sufficient 
to constitute an attempt^. 

1 SrSal Chamazia, (1918) 46 Cal. 607, + Rarzikhto How,(1871)16W. R.(Cr.)27. 

616. * Bhaiicati (1929 ) 5 Luck. 297. 

a Vcnfealarama iVaiVu, (1929) 57 M. L. J. « A/c ^a. (1895) 1 U. B. R, (1892-1896) 
722% 30 Cr. L. J. 1055. 158. 

s 2nd’Rep, s. 66. p 359. - * BaUeo Saha:. (1879) 2 All. 253. 
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It is not necessary for the prosecution to show how the illegal gratification came 
to be demanded or obtained, so long as it can be clearly established by evidence that 
it was obtained*. 

‘ Any other person’.—The other person may or may not be a public servant, 
and therefore wholly unconnected with the offidal conduct*. 

5. * Gratification’ includes all gratifications of appetite and all honorary dis¬ 
tinctions. 

The words of the section exclude the defence that the benefit bargained for was 
to go to somebody else, and also the notion that an officer is protected if he agrees to 
let hi3 official acts be swayed by the motive of accepting a gratification to be used for 
advancing some public not private object, such as, charity, science, or religion. The 
%mahaTS of a village having been suspended from their office, a meeting of the villagers 
was held at the house of the village Patel to consider the question of their restoration 
to office, and an agreement was come to that they should be restored on thdr paying 
Rs. 300 towards the repair of a temple It was held that the Patel being a public 
servant had committed this offenctf. 

O s es ,—A putwQTt who took gram as a consideration for showing favour to the 
giver in discharge of his functions as a puitcart was held guilty of an offence under this 
section *. The taking of a bribe by a head clerk to influence a Principal Suddar Amcen 
in his decirions was held sufficient for a legal conviction whether tlie head clerk did or 
did not influence or try to influence that officer^. The kulkarnt of a village told the ryots 
who had been given a grant of toiavt, that he had worked for them for eight days and 
that they must pay him twelve annas each or they would get into trouble, and in 
consequence thereof the ryots paid him the money. It was hdd that he had committed 
Uiis otience^. Where the Colonel of a regiment accepted from a firm of caterers sums 
of money paid to induce him to accept their representative as tenant of the regimental 
canteen, it was held tliat he was guilty of bribery*. Wlicre a constable and others 
entered into a house and apprehended certain persons as gamblers, and afterwards re¬ 
leased them on payment of a sum of money by the latter, it was held that the offence 
committed was that of taking a bribe as regards the constable, and abetment of that 
offence as regards the others*. Where a Subordinate judge wait in compiany with 
a litigant in his Court to a cloth shop and accepted a present of doth which was paid 
for by that litigant to gain favours with ihe Judge in his suit, it was held that the 
Judge was guilty of an offence under this section*. 

6. ' Legal remuneration ’ means what is given to a public sen-ant by the 

Government which he serves or by any person having authority from that Government 
to give,—or what is given to him by any picrson whosoever, if Uie Goiemment permits 
him to accept the gift*®. 

The word " Government ” in the defimtion of “ legal remuneration" indudes 
a Court of Wards**, the Senate of the Allahabad University**, an employer of a railway 


* Tapeslni Ptazad, (1916) 15 A. L. J. 127, 
1& Cr. L. J. 317. 

* Bhaguandas Kanji, (19071 9 Dotn, L. R. 
331, 31 Bom. 335. 

* Apt>a}t btn Yodavrao, (1895) 21 Bom. 
517, 520; Atniruddin Saltbhav, (19^) 24 
Bom L. R 534. 543, 544. 23 Cr L. J. 466 

‘ Nuds-ood-Dren. (1870) 2 N. W. P. 148. 
s A'fl/tfcAurn Serishtadar, (1865) 3 W. R. 
(Cr.) 10. 

8 A'rislin<j;i Ganesk, (1893) Unrep. Cr. C. 
955. 

» Uln/aitfr. (19141 3 K. R 1283. 
s Mahomed //ossfin,(1866)5W.R(Cr)49 

* Dhimtao Narsimha Ilublikar, (1^4) 27 


Bom. 1.. R 120, 26 Cr. L. J. 696; Ithaniij 
Cama, (1927) 29 Bom. L. R 906. 28 Cr L. J. 
1012; Coiinti Dolvont Lcghale, (1916) 18 
Bom. L. R 266. 

*'» .M. & M 135 

Coun of Wards .\ct (Bora. 
Act 1 ol 190o). s. 21(2); the Centra] Provin- 
as (^rt of Wards ArtfXXlV of 1899). s. J9 
' J.v Lnjlcd Proimces Court of Wards 
^ (U. P. .Act IV of 1912). s. 33 ; the Aimcfe 
Ooi-wnmcnt Wards Regulation (I of ISM) 
of 'Vards Art 

(Punjab Act H of 1903). s. 42 (3) 
rf'lBS?)! 
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servants a municipal board under the United Provinces Municipalities Act^, a Canton¬ 
ment authority^, and a Municipality*. 

7. ' A motive or reward ’.—It is essential that a bribe should be obtained “ as 
a motive or reward "S This phrase evidently means “ on the understanding that the 
bribe is given in consideration of some ofRdal act or conduct ”. Such an understanding 
need not be proved by explicit evidence of any precise agreement. It may be in¬ 
ferred from circumstances* A bribe is not the less a bribe because its payment is post¬ 
poned^. When a bribe has been given it is immaterial to inquire what effect, if any, the 
bnbe-had on the mind of the receiver*. 

The explanation of this phrase as given in the section will not allow a public 
servant to justify his acceptance of a gift or bribe by urging that the order passed by 
him was nevertheless a just one and against the very person from whom he had re¬ 
ceived the bribe Thus, it guards against such a plea as was set up as an excuse for* 
Lord Bacon “ It is pretended ”, says Mr Hume in his History, “ that Bacon had 
still in the seat of justice, preserved the integrity of a Judge, and had given just decrees 
against those very persons from whom he had received the wages of iniquity”. 

“ The term ‘ reward ’ is manifestly intended to apply to a ‘ past service What 
is forbidden speaking generally is the receiving any gratification ‘ as a motive ’ to do, 

‘ or a reward’ for having done any such thing as is described in the definition”®. 

8. * Official act —It must be an act or omission in connection with the official 
functions of the accused If it is not an act of official duty the receipt of money may 
be some other offence, but it is not a bribe, eg, if a policeman arrests a man outside 
his jurisdiction and releases him on receiving a sum of money, this is not a bribe, for 
it is no part of his official duty to make the arrest He may be liable for some other 
offence. Some village watchmen found a widow at the shop of a certain goldsmith at 
night, and the goldsmith gave them a reward to hold their tongues and to prevent them 
from being disgraced It was held that they were not guilty of any offence**. B^use to 
keep silence on a private matter, which is In no wav concerned with any matter of the 
police, much less of crime, and which the watchmen had no business to make the sub¬ 
ject of official report, or mention to any person, is unconnected with the “ doing or 
forbearing to do any official act”, or with “showing or fortearing to show, in the 
exercise of their official functions, favour or disfavour to any person ”. Where two of 
the accused offered a gratification to a public servant in consideration of his not pro¬ 
ceeding against them and the other accused, whose papers and books he had seized 
for bringing them to legal punishment, it was held that the offence committed did not 
fall under this section and s. 109, but under s 214”. Where the allegation made was 
that a Police Sub-Inspector helped a candidate for the Legislative Council as he got 
“silver tonic”, it was held that this did not amount to a charge of bribery as con¬ 
templated as canvassing for votes at a council election was not an "official act”* 2 . 

The Allahabad High Court is of opinion that it is sufficient if the accused 
thought that a particular public servant had an opportunity to show him favour in the 
exercise of his official functions, although he might in reality have no such opportunity'^ 
All that is necessary to prpve the offence is that a public servant had promised to • 


I The Indian Railways Act (IX of 1890), 
s. 137fl) 

« U. P. Act II of 1916, s. 84. , 

1 The Cantonments Aa (11 of 1934), 
s 36A 
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(BonT'XXVroY 1930')', s. 5; the City of 
Karachi Municipal Act (Bom. Act XVII of 
1930), s. 290 (2). 

5 Upendra Nath Ckowdhury, (1916) 21 
C W. X. 552. 


• Bhaewandas Kami, (1907) 9 Bom. L- 
R. 331, 31 Bom. 335. 

• Indta Nath Banerjee V. E, G, Rooke, 

(1909) 14 C W. N. 101. . „ 

» Sliifiwav V. Broadivood. fl899) IQ-® 
369. followed in Indja Nath Banerjee v. E. 
.G. Rooke, sup. ; Harrington v The Vtctona 
Graving Dock Co.. (1878 ) 3 Q. B. D. 549. 
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show favour in the e.xercise of his official functions, although he might m reality have 
no such opportunity.’^ The Madras High Court has held in a case, where the charge against 
a kamam was that he received a bribe from a villager on the understanding that he 
would get him some darkhast land, that it did not constitute an offence under this 
section as getting a darkhast land was not the official act of a Karnain^ Where a per¬ 
son, in the vain hope of getting a public to reconsider a question as to which 
that public officer is junclus officio offers a bribe to him, he commits no offence by do¬ 
ing so and presumably the public officer would commit no offence by taking it*. The 
same is the view of the Lahore High Court* 

It is an offence even when the act to be done m return for the bribe is a just 
and proper act It is not necessary to show that as a matter of fact favour was shown 
to the person who offered the bribe It is sufficiait if the person giving the gratification 
is led to believe that the official act would go against him if he did not give gratifica¬ 
tion*. 

The performance of the act which is consideration for the bribe is not essential. 

9. 'Rendering or attempting to render any service or disservice to any 
person —It is an offence if a public servant accepts any gratification as a motive or 
reward for rendering any service to any one with any public servant as such Where 
the accused made an offer to the manager of a municipal office of a reward of Rs 200 
for using influence with the chairman and other councillors to get from them a contract 
for a third person, it was held that he was guilty of an offence under this section*. 

10. 'Goiernmcnt of India’.—See s. 16, supra. 


II, 'Presidency'.—Secs \Z, supra 

Accomplice,—The mere presence of a person on the occasion of the giving of 
a bnbe, and his omission to promptly inform the authorities, do not constitute him 
an accomplice, unless it can be shown that he somehow co-operated in the payment of 
the bribe, or was instrumental in the negotiations for the payment^ 


Offer of bribe amounts to abetment.—A person offering a public serv'ant an 
illegal gratification for any of the purposes staled in the section is liable for abetment 
of an offence under this section’ “The person who offers the bribe to a public 
Mrvant is treated as the abettor of the offence created by section 161. If the bnbe 
is accepted, the public servant is punishable under section 161 and the giver of the bnbe 
under that section read with section 109. The ca^ is put m Illustration (o) of the 
latter sectioiL If the bnbe is not ac^ted. the public servant commits no offence, but 
ffie person who offers the bribe is still punishable under section 161 read with section 
116. The case is again put in Illustration (a) of section 116 In both cases the offence 
committed by the person who offers the bribe is according to the scheme of the Code 
an abetment of the offence described in section 161”*. 

A mere offer to pay an illegal gratification to a public servant, although no 
money or other consideration is actually produced, amounts to an attempt to bribe’®. 
If a party offers a bribe to a Judges meaning to corrupt him in a case depending before 
him : and the Judge taketh it not; yet this is an offence punishable by law, in the party 
that offers it To bnbe or to attempt to bribe a public servant is only punishable 
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servant*, a municipal board under the United Provinces Municipalities Act^, ? 
ment authority*, and a Municipality^. 

7. * A motive or reward —It is essential that a bribe should i 
a motive or reward This phrase evidmtly means “ on the uncloi-t.. 
bribe is given in consideration of some official act or conductSuch r u 
need not be proved by explicit evidence of any precise agreement. ii - 
ferred from circumstances^ A bribe is not the less a bribe because ita p i\ 
poned^. When a bribe has been given it is immaterial to inquire what cTki::. 
bribe -had on the mind of the receiver* 

The explanation of this phrase as given in the section will not alloA .1 
servant to justify his acceptance of a gift or bribe by urging that the order • 
him was nevertheless a just one and against the very person from whom he I. . 
ceived the bribe Thus, it guards against such a plea as was set up as an c-cu 
Lord Bacon “ It is pretended ”, says Mr. Hume in his History, “ that Bacon ’ 
still m the seat of justice, preserved the integrity of a Judge, and had given j'ust dcLiu 
against those very persons from whom he had rccelvol the wages of iniquity". 

” The term ‘ reward ’ is manifestly intended to apply to a ‘ past sendee'. W lU” 
is forbidden speaking generally is the receiving any gratification ‘ as a moti\c’ to C >. 
‘ or a reward’ for having done any such thing as is described in the definition”®. 

8. ' Official act —It must be an act or omission m connection with the official 
functions of the accused If it is not an act of official duty the receipt of money may 
be some other offence, but it is not a bribe, eg. if a policeman arrests a man outside 
his jurisdiction and releases him on receiving a sum of money, this is not a bribe, for 
it is no part of his official duty to make the arrest. He may be liable for some other 
offence. Some village watchmen found a widow at the shop of a certain goldsmith at 
night, and the goldsmith gave them a reward to hold their tongues and to prevent them 
from being disgraced It was held that they were not guilty of any offence*®. Because to 
keep silence on a private matter, which is in no wav concerned with any matter of the 
police, much less of crime, and which the watchmen had no business to make the sub¬ 
ject of official report, or mention to any person, is unconnected with the “ doing or 
forbearing to do any official act”, or with “showing or forbearing to show, in the 
exercise of their official functions, favour or disfavour to any person Where two of 
the accused offered a gratification to a public servant in consideration of his not pro¬ 
ceeding against them and the other accused, whose papers and books he had seized 
for bringing them to legal punishment, it was held that the offence committed did not 
fall under this section and s. 109, but under s 214”. Where the allegation made was 
that a Police Sub-Inspcctor helped a candidate for the Legislative Council as he got 
“silver tonic”, it was held that this did not amount to a charge of bribery as con¬ 
templated as canvassing for votes at a council election was not an “ official act ”**• 

The Allahabad High Court is of opin« 
thought that a particular public servant had an • 

exercise of his official functions, although he migh ^ __ 

All that IS necessary to prpve the offence is that a public servant had promised to- 
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show fa\our in the exercise of his offkial functions, although he might in reality have 
no such opportunity.^ The Madras High Court has held in a case, where the charge against 
a kamam was that he received a bribe from a villager on the understanding that he 
would get him some darkhazt land, that it did not constitute an offence under thh 
section as getting a darkhat land was not the official act of a Karnairfi. Where a per¬ 
son, in the vain hope of getting a public officer to reconsider a question as to which 
that public officer is functus officio offers a bribe to him, he commits no offence by do¬ 
ing so and presumably the public officer would commit no offence by taking it*. The 
same is the view of the Lahore High Court* 

It IS an offence even when the act to be done in return for the bribe is a just 
and proper act It is not necessary to show that as a matter of fact favour was shown 
to the person who offered the bribe It is sufficient if the person giving the gratification 
IS led to believe that the official act would go against him if he did not give gratifica¬ 
tion*. 

The performance of the aa which is consideration for the bribe is not essential. 

9. ' Rendering or aitempiing to render any service or disservice to any 
person '.—It is an oflence if a public servant accepts any gratification as a motive or 
reward for rendering any service to any one with any public servant as such. Where 
the accused made an offer to the manager of a municipal office of a reward of Rs 200 
for using influence with the chairman and other councillors to get from them a contract 
for a third person, it was held that he was guilty of an offence under this section*. 

10. ' Government of India—Sec s 16, supra. 


II, * Presidency’.—See s. 18, supra. 

Accomplice.—The mere presence of a person on the occasion of the giving of 
a bnbe, and his omission to promptly inform the authorities, do not constitute him 
an accomplice, unless it can be shown that he somehow co-operated in the payment of 
the bribe, or was instrumental in the negotiations for the payment*. 


Offer of bribe amounts to abetment.—A person offering a public servant an 
illegal gratification for any of the purposes stated in the section is liable for abetment 
of an offence under this section* “The person who offers the bribe to a public 
Krvant is treated as the abettor of the offen<» created by section 161. If the bribe 
is accepted, the public servant is punishable under sation 161 and the gi\er of the bribe 
under that section read with section 109 The case is put m Illustration (a) of the 
latter section. If the bnbe is not accepted, the public servant commits no offence, but 
the person who offers the bnbe is still punishable under section 161 read with section 
116. The case is again put in Illustration (o) of section 116. In both cases the offence 
committed by the person who offers the bnbe is according tc the scheme of the Code 
an abetment of the offence described in section 16T’*. 

A mere offer to pay an illegal gratification to a public seiwant, although no 
money or other consideration is actually produced, amounts to an attempt to bribe*®. 
If a party offers a bribe to a Judge, meaning to cornipt him in a case depending before 
him; and the Judge taketh it not, yet this is an offence punishable by law, in tlie party 
that offers it To bribe or to attempt to bnbe a public servant is only punishable 
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under the Penal Code as an abetment of the substantive offence of a public servant 
accepting or attempting to obtain an illegal gratification. Illustration (o) to s. 116 
IS only an example of abetment of an offence under this section. There are many other 
ways of instigating a public servant to commit an offence under this section besides 
by means of a direct offer of a bribe*. If a public servant allows illegal gratification to 
be delivered, but not in order to its acceptance, but merely for the purpose of having 
complete evidence of the transaction, the person offering the gratification will be punish¬ 
ed for abetment under s. 116*. A person offered a bribe to a Magistrate by thrasting 
currency notes into his hands. His defence was that he did so with a view to lay a 
trap as the Magistrate was known to be a corrupt official. It was held that his act 
amounted to abetment of the offence under this section*. Even if a public serv’ant is 
corrupt and solicits a bribe directly or indirectly, the giving him of a bribe is none the 
less an abetment of his offence*. Tlic distinction between an offer and an invitation for 
offers to be made is well recognized in the law of contracts, and there is no reason 
why m a cnminal case the same distinction should not be observed, if the sole question 
is whether an offer has been made or not®. The audiors of the Codfe, however, say : 
“ The person who, without any demand express or implied on the part of a pubhc 
servant, volunteers an offer of a bnbe, and induces that public servant to accept it, 
will be pumshablc under the general rule (law of abetment).. as an instigator. But 
the person who compUcs with a demand, however signified, on the part of a public 
servant, cannot be considered as guilty of instigating that public servant to receive a 
bnbe. We do not propose that such a person shall ^ liable to any punishment. • .We 
are strongly of opinion that it would be unjust and cruel to punish the giving of a bnbe 
in any case m which it could not be proved that the giver had really by his instigations 
corrupted the virtue of a public servant, who. unless temptation had been put in his 
way, would have acted uprightly 

Where the accused offered Rs. 500 to a railway goods clerk deputed to assist 
the police in inquiring into frauds in the goods office, it was held that he was guilty 
of abetment^ 

The accused, a taxi-driver, was prosecuted for an offence under the Motor Act. 
The case against him was dismissed. On the following day he was said to have offered 
Re* 1 to a police-officer as a bribe to withdraw the charge which the police-officer had 
brought against him. It was held that the accused could not be convicted of abetment 
of an offence under this section®. 

Attempt.—^To ask for a bribe- is an attempt to obtain one, and a bribe may be 
asked for aS effectually in implicit as m expliat tenns*. B, who was employed as a 
clerk in the Pension Department, in an interview with A, who was an applicant for a 
pension, after referring to his own influence in that Department and instancing two cases 
in which by that influence increased pensions had been obtained, proceeded to intimate 
that anything might be effected by money and, on the overture being rejected, con¬ 
cluded by declaring that A would rue and repent the rejection of it. It was held that 
the offence of attempting to obtain a bnbe was consummated*®. Similarly, a demand of 
money by a Court peon from the plaintiff, as a motive or reward for serving summonses 
on his witnesses without an identifier, was held to be an attempt to obtain an illegal 
gratificadon*‘v 

Statutory application.—See the Bombay Vaccination Act (Bom. Act I of 1877), 


* Atniruddin SaUbhoy, (1922 ) 24 Boin. L. 
R. 534, 23 Cr. L. J. 466. 

* Raghudatt Singft, (1894) 1 U. B. R. 

(1892-1896) 154 ; Nga Hnin, (1917) 9 L. B 
R 52 : Ahad Shah. (1917) P. R Na 18 oI 
1918, 19 Cr. L. J, 621 ; Chaube Dtnkar Kao. 
(1933) 55 AIL 654. . 

1 LakshmtmTayana Aiyar, (19171 M. W. 
N. 831. 22 M. L. T. 373, 19 Cr. L. J 29. 

* Ma Ka. (1895) 1 U. B. R (1892-1896) 


153. 

* AmtTUddin Salebhoy, sup. 

« Note E, pD 126, 127. 

* Zaharia. (1898) P. R No. 9 of 1893 I 
Mahomed Hossein, (1866) 5 W. R (Cr.) 49. 

® Shamsul Huq, (1920) 33 C L. J. 379. 

* Beddeo Sahai, (1879 ) 2 All. 253. 

« Ibid. 

Ralan Moni Dey, (1905) 32 Cal. 292. 



SEC. 16J,J 


OF OFFENCES BV fW RELAHNC TO PUBLIC SEBV4NTS. 


381 


s, 25 ; the Karachi Vaccination Act (Bom. Act IV of 1879), s. 25 ; the Bombay Port 
Trust Act {Bom. Act VI of 1879), s. 79; the Aden Port Trust Act {Bom. Act V of 
1888), s. 68; the United Provinces District Boards Act (U. P Act III of 1906), s. 41; 
the Bombay City Mumcipaliues Act (Bom. Act XVIII of 1925), s. 56 (1) ; Assam 
Muniapal Act (Assam Act I of 1923), s 327; Bengal Municipal Act (Beng Act 
XV of 1932), £. 504 

CASE. 

Abetment.—While a suit was pending before a Subordinate Judge, he was ap¬ 
proached by one J who told him that the plaintiff would give him Rs 10,000 if he 
would decree the suit. The Judge at once turned him out of the house. A few days 
later, one M, who was a pujan of the plaintiff, came to see the Judge at his house. The 
Judge had reason to suspect him to be an emissary of the plaintiff for the purpose of 
offermg hirn a bribe , and with the intention of setting up a trap for the man the Judge 
himself su^ested his willingness to take a bribe, and an amount and a date were settled. 
On the date fixed AI and D. the son of t.hc plaintiff, came with the money and handed 
It over to the Judge, whereupon they weie caught by certain officers who had been 
concealed in the house by the Judge. J, D and M were put on their trial under this 
section read with s. 116 It was held that as J did not oficr any bribe, nor was he or 
claimed to be an a^t or representative of the plaintiff, his statement, or expression of 
opinion, that tlie plaintiff would be willing to offer a bribe did not amount to an abet¬ 
ment of the offence under this section, that D and M, the bnbe givers, were guilty of 
abetment of an offence under this secUon, although they only complied with a demand 
made by the public servant, and although the public servant had no guilty intention 
of receiving the money as a bribe*. 

PRACTICE. 

Evidence-—Prove (1) that the accused at the time of the offence was, or expect¬ 
ed be. a public servant. 

(2) That he accepted, or obtained, or agreed to accept, or attempted to obtain 

from some person a gratification. ; 

(3) Tliat such gratification was not a legal remuneration due to him. 

(4) That he so accepted, etc., such gratification, as a motive or reward, for 
(a) doing, or forbearing to do an official act; or {b) showing, or forbearing to show 

. . (c) render- 

. . , ■ e Legislative 

---. nst a public 

servant or of his having committed an offence in the discharge of his public duties*. 

The section does not require any particular criminal intention in the minds of 
the giver or receiver of the bnfc^. 

Evidence as to general reputation admissible.—In a prosecution by a judiaol 
officer on the ground that the accused bad ^ted tlut he was compelled by the com¬ 
plainant to give the latter a bribe, the evidence as to his having taken a bribe on specific 
occasions was considered irrelevant, but the accused was held entitled to show that the 
complainant had the reputation of being a bribe-taker. As such a fact goes towards 
the mitigation of damages in a dvil action, so it affects the sentence to be passed in a 
criminal case if tlie accused happens to be convicted*. 

E\ idence of an accomplice.—Where the complainant did not willingly offer the 
bribe, but the accused, a police-officer, demanded it before taking up the charge laid 
by the complainant and made use of his official position to enforce his demand it was 
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held that the circumstances were such as would justify a conviction on the testimony 
of accomplices with a much slighter degree of corroboration' than would be the case 
if the accomplices were entirely voluntary accomplices^. 

The testimony of a bribe-giver must be corroborated in material particulars*. 
Raising money for the purpose of givmg a bribe and the merits of the case to decide 
which in favour of the bribe-giver a Judge accepts the illegal gratification are sufficient 
to corroborate the former who is really an accomplice®. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Court 
of Session, or Magistrate, Presidency or first dass. 

Sanction.—Sanction of Government is necessary for prosecution of Judges, 
Magistrates and public servants not removable from their office without the sanction 
of Government*. Thus, a District Munsiff cannot be prosecuted without a sanction*; 
but a Police Patel*, a Municipal Corporator,^ and an Excise Inspector in the U. P.* can 
be. II a Judge has not done an act m the capacity of a Judge no sanction is necessary’. 

Joinder of charges.—Where a bribe was collected from certain inhabitants of 
a village by subscription and handed over to the recipient in a lump sum, it was held 
that the recipient could not be charged under this section merely with the receipt of the 
whole sum collected, but that he must be charged in respect of not more than three sepa¬ 
rate Items constituting the total collection*®. The former Chief Court of the Punjab, 
after distinguishing this case, held that where sums of money were collected from various 
persons of a village and paid to a public servant in a lump sum as illegal gratification, 
one charge of having received that lump sum was legal and not open to objection on 
ground of misjoinder of charges". 

Charge.—The charge should always state the nature of the office held by the 
accused so as to make him a public servant*^, and the name of the person from whom 
the gratification was obtained*®. It should run thus 

I {name and office of Magistrate, etc,) hereby charge you {name of accused) 
as follows.— 

Tliat you, being a public servant in the-Department, directly accepted from 

{state the name), for another party {state the name), a gratification other than legal 
remuneration, as a motive for forbearing to do an offiaal act, and thereby committed 
an offence punishable under s 161 of the Indian Penal Code, and within the cognizance 
of the Court of Session (or the Hi^ Court). 

And I hereby direct that vou be tried [by the said Court (tn coses tried by Ma¬ 
gistrate omit these words) ] on the said charge**. 

Puatsliment.—A simple order to refund a bribe is quite inadequate to the gravi¬ 
ty of the offence under this section**. The Law Commissioners observe : " The punish¬ 
ment of fine will, we think, be found very efficacious in cases of this description, if the 


^ Deo Nandan Pershad, (1906) 33 CaL 
649 See Chagan Dayaram, (1890) 14 Bom 
331; lilalhar Martand Kulkarni, (1901) 26 
Bom. 193, 3 Bom L. R 694 

* Hira Lol, (1918) P. L R. No. 63 of 
1918, 19 Cr. L. 1 517 ; Muhammad Vsuf 
Khan, (1928) 30 Cr. L. J. 311. 

» Harsukh Rat. (1918) P. W. R. (Cr.) 
No. 3 of 1919. See, however, Khadam Alt, 
(1919) P W. R. (Cr.) No. 15 of 1919, 20 
Cr. L. J. 258. 

* Cnmmal Procedure Code, s 197. 

» (1871) 6 M H. C Appx. 21; Culam 
Muhammad SkaTif-ud-daulah, (1886) 9 Mad. 
439 ; Ponnuswami Thewan, (1921) 15 L. W. 
199, 42 M. tx J. 139, I1922J M. W. N. 122,23 
Cr. L. J. 148., 

* Dhagwan Devraj, (1879) 4 Bom. 357. 


* Munieibal Cortoration of Caleutta, 
(1878) 3 Cal. 758. 

* lalal Udin, (1926) 48 AU. 264. . 

* Palaniandy Ptllai v. Arunackellutn Piiwi' 
(1908) 32 Mad. 255. 

*® Nand Lai. (1904 ) 24 A. W. N. 223. S« 
N A Su&ra)irna»i<t Ayyar, (IMl) 28 L A. 
257, 25 Mad. 61, 3 Bom. L. R. 540: Vtra- 
swami Naidu, (1929) 31 Cr. L. J. 1195. 

Cirdhari Lai, (1911) P. W. R. (Cr.) 
No. 32 of 1911. 

*2 (1865 ) 5 W. R. (Cr. L.) 8. 

^ Seiul Chunder Baechee, (1865) 3 W. R* 
(O.) 69. 

Cnm. P. C, Sch. V, No. xxviii (1) (f)' 
Multy Loll Chuttopadhya, (1871) 1® ”* 
R (Cr,) 74. f 
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Judges exercise the power given them, as they ought to do, and compel the delinquent 
to deliver up the whole of his ill-gottcn wealth”*. 

Separate conviction.—Where a certam sum of money is paid to a public ser¬ 
vant as illegal gratification on one day and a attain sum on another day for the same 
purpose, the offence of receiving illegal gratification becomes a continuous offence and 
there ought not to be separate convictions for offences under this section and s 165^ 

162. Whoever accepts or obtains, or agrees to accept, or at- 
Tahng gratifica- tempts to obtain, from any person, for himself or for 
tion, in order, ^ any Other person*, any gratification whatever as a 
mean^^ to°influ£^ motive or reward for inducing, by corrupt or illegal 
pubbe servant means, any public servant to do or to forbear to do 
any official act, or in the exercise of the official functions of such pub¬ 
lic servant to show favour or disfavour to any person, or to render or 
attempt to render any service or disservice to any person with the 
Legislative or Executive Government of India, or with the Govern¬ 
ment of any Presidency, or with any Lieutenant-Governor, or with 
any member of the Senate of the Allahabad University, or with any 
public servant, as such, shall be punished with imprisonment of 
either description for a term which may extend to three years, or 
with fine, or with both. 

COM MENT. 

A person, who accepts for himself or for some other person, a gratification for 
inducing, by corrupt or illegal means, a public servant to forbear to do a certain official 
act, IS punishable under this section*. Under tills section the public servant is to be 
induced by corrupt or illegal means. The next section deals with the case where the 
public serv’ant is induced by personal influence 

To admit solicitation of a bribe by a third person without the privity or con¬ 
nivance of the public servant concerned as an excuse for giving a bribe to such public 
servant is an absolute absurdity*. 

1. ' For any other person ’.—^These words must be read so as to include every 
one other than the actual recipient of the gratificatiwi*. 

Amendment.—The words “ or with any member of.. .University ” were inserted 
by Act XVlIl of 1887, s. 18 (2). 

PRACTICE. 

Evidence.—Prove (1) that the accused, accepted or obtained, or agreed to accept, 
or attempted to obtain, from some one, for himself or for some one else, a gratificatiorL 

(2) That he accepted, etc., the samex as a motive or reward to induce by cor¬ 
rupt or illegal means, a public servant (a) to do or forbear to do an offiaal act; or 
(b) to show, in the exercise of his crffidal functions, favour or disfavour to some person; 
or (c) to render, or attempt to render, any servire or dissenace to some person. wiUi 
the Legislative, or Executive Government, eta, or with any public servant as such. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Court 
of Session, or Magistrate, Presidency or first class. 


* Note E, p. 123 ; 2nd Rep,' s. 63, p 358. 

* Jaiat Chandra Saima v. Lai Chand Das, 
(1901) 5 C. W. N. 332. 

* Abhoy Churrr Chuekfibutlv,08b9)3 W. 
R.(Cr.)19; Htra Ia/.(1918)P. L. R. Na 16 
of 1918, P. W. R. (Cr.) No. 18 ol 1918. 19 


Cr. L. J. 517. 

* Ma Ka. (1893) 1 U. B. R. (1892.1896) 


Cnminal Appeal No. 47 of 
W^^deaded on Jaauarj' 19. 1916 (Unrep. 
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LAW OF CRIMES. 


ICHAP. IX. 


A conviction under this secti<Mi cannot be had if the evidence does not show the 
person or persons from whom the gratification was obtained, or the public servant :o 
be influenced m the exercise of his public functions^ 

Charge.—I {name and office of AfagUtrate, etc.,) hereby charge you {name of 
accused) as follows 

That you, being a public servant in the-Department, accepted {or obtained, 

or agreed to accept, or attempted to retain) from-for yourself {or for- ,) a grati¬ 

fication {this should be specified) as a motive or reward for inducing, by corrupt or 

illegal means,—a public servant, to do (or to forbear to do) an official act, viz.,- \or 

to show favour {or disfavour) to—J [or to render {or attempt to render) a service 
(or disservice) to—J with the Legisfative {or Executive) Government of- India (or 
with the (jovernment of any Presidency, or with any Lieutenant-Governor, etc.), and 
thereby committed an offence under s. 162 of the Indian Penal Code, and within my 
cognizance. 

And I hereby direct that you be tried on the said charge. 

163. Whoever accepts or obtains, or agrees to accept or at- 
Taking gratifica- tempts to obtain, from any person, for himself or for 
SonS**Sflu^oe atiy other person, any gratification whatever, as a 
with public ser- motive Or reward for inducing, by the exercise of 

personal influence, any public servant to do or to for¬ 
bear to do any official act, or in the e.vercise of the official functions 
of such public servant to show favour or disfavour to any person, or 
to render or attempt to render any service or disservice to any per¬ 
son with the Legislative or E.xecutive Government of India, or with 
the Government of any Presidency, or with any Lieutenant-Gover¬ 
nor, or with any member of the Senate of the Allahabad University, 
or with any public servant, as such, shall be punished with simple 
imprisonment for a term which may extend toonc year, or with fine, 
or with both. 

ILLUSTRATION 

An advocate who receives a fee for argmng a case before a Judge; a person who 
receives pay for arranging and correcting a memorial addressed to Government, set¬ 
ting forth the services and claims of the mcmonalist; a paid agent for a condemned 
criminal, who lays before the Government statements tending to show that the con¬ 
demnation was unjust,—are not within this section, inasmuch as they do not exercise 
or profess to exercise personal influence 

COMMENT. 

Section 162 and this section apply to cases where the person exercising corrupt 
•or undue influence takes gratification from a third person. If he does so without re¬ 
ceiving any gratification no offence will be committed under either of these sections. 
He mav, however, be guilty as an abettor of the offence under s 161. • 

“ This clause is much more comprehei^ve than the English law, which appeal 
to punish private persons taking reward for influencing public officers, only when their 
influence is used to procure office for a party”*. 

Under s. 162 the gratification is taken, m order ' by corrupt or illegal means 
to influence a public servant Under this section it is taken for the ‘ exercise of per¬ 
sonal influence ’ with a public servant. Both these sections extend also to attempts. 

The accused accepted a sum of money from A for attempting to abet the accept' 
ance by the wife of a public servant of a sum of money with a view to inducing 

* SeluJ Ckunder Baechee, (1865) 3 TV. R- z 2nd Rep., s. 65, p. 359. 

(Cr.) 69. 
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by personal influence to induce her husband to show favour to A in the exercise of his 
official functions. There was proof that there was an offer of money but not of actual 
paymait to her. It was held that the accused was guilty under this section and s. 161'. 

Amendment.—The words “or with any member of.. .University ” were in- 
.serted by Act XVHl of 1887. s 18(2). 

PRACTICE 

Evidence.—Prove the same points as for s. 162 except that m (2) proof of 
“ personal influence ” should be given instead of “ corrupt or illegal means 

Procedure.—Not cogmzable—SummotK—Bailable—Not compoundable—Ma¬ 
gistrate, Presidency or first class 

Charge.—See s 162 and substitute for “ by corrupt or illegal means ” the words 
“ by the exercise of personal influence ” 

164. Whoever, being a public servant, in respect of whom 
Punj^ment for either of the offences defined in the Ust two pieced- 
bypubjic sections is committed, abets the offence, shall be 
.SS in Mrtwn punished with imprisonment of either description 
162 or 163. for a term which may e.xtend to three years, or with 

fine, or with both. 

ILLUSTRATION. 

A is a public servant B, A’s wife, receives a present as a motive for soliciting 

. • > is punishable 

• h both. A is 
. .... *—, or with fine, 

or with both. 

COMMENT. 

This section punishes* abetment by a public servant of offences mentioned in 
ss. 162 and 163 when committed in resp^ of himself. 

This section is one of the ’express provisions’ made by the Code for the 
jiunishmcnt of abetment, which ate referred to in s. 109 and other sections of Chapter 
V. Enhanced punishment is provided for an offence which would have been punish¬ 
able under the provisions of abetment of an offence. 

PRACTICE. 

Evidence.—Prove (1) that the accused was a public servant 

(2) That as such he abetted an offence pumshable under s. 162 or this sec¬ 
tion. Establish abetment under s. 107. 

(3) That an offence under s. 162 or this section was committed. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Court 

of Session, Magistrate, Presidency or first class. 

Sanction.—Sanction of Government is necessary before prosecution is launch- . 
ed®. 

Charge.—I (name and office of Magistraie. etc.,) hereby charge you (name of 
accused) as follows .— 

That you, being a public servant in the-Department, abetted the com¬ 
mission of the offence pumshable under s. 162 {or s. 163) by-, and thereby 

xommitted an offence punishable under s. -164 of the Indian Penal Code, and within 
my cognizance (or cogmzance of the Court of Se^on or of the High Court). 

' Hi’a Lai, (1918) P. R. Xo. 63 of 1918. * Cnnunal Procedure Code, s. 197. 

L. c 13 
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LAW OP CRIMES. 


[CHAP. IX- 


And I hereby direct that you be trial [by the said Court (omit these words 
if not committed to Court of S^siion)) on the said charge. 

165. Whoever, being a public servant, accepts or obtains, or 
agrees to accept or attempts to obtain, for himself, 
or for any other person, any valuable thing without 
consideration, or for a consideration which he knows- 
to be inadequate, 

from any person whom he knows to have been, 
or to be, or to be likely to be concerned in any pro¬ 
ceeding or business transacted or about to be trans¬ 
acted by such public servant, or having any connection with the- 
official functions of himself or of any public servant to whom he is- 
subordinate, 

or from any person whom he knows to be interested in or re¬ 
lated to the person so concerned, 

shall be punished with simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 


Public servant 
obtaining valuable 
thing without con¬ 
sideration, from 
person concerned in 
proceeding or busi¬ 
ness transacted by 
such public ser¬ 
vant 


ILLUSTRATIONS 

(c) A, a Collector, hires a house of 2, who has a settlement case pending: 
before him It is agreed that A shall pay fifty rupois a month, the house being such 
that, if the bargam were made in good faith, A would be required to pay two hundrecf 
rupees a month. A has obtained a valuable thing from Z without adequate consi¬ 
deration. 

(b) A, a Judge, buys of Z. who has a cause pending in A’s Court. Govern¬ 
ment promissory notes at a discount, when they are selling in the market at a pre¬ 
mium A has obtained a valuable thing from Z without adequate consideration 

(c) Z's brother is apprehended and taken before 4, a Magistrate, on a charge 
of perjury A sells to Z shares in a bank at a premium, when they are selling in the* 
market at a discount. Z pays A for the shares accordingly. The money so obtained 
by A is a valuable thing obtained by him without adequate consideration 


COMMENT. 

The mere taking of presents by a public functionary, when it cannot be proved 
that such presents were corruptly taken, is made penal by this section. Under s 161 
the gratification is taken as a motive or reward for doing or forbearing to do an official 
act; under this section the question of motive or reward is not material as the sec¬ 
tion prohibits the taking of a thing without consideration from a person having any 
connection with the official functions of the public servant. There is no absolute 
prohibition, but the limit is drawn by the framers of the Code who say : 

“ Absolutely to prohibit all public functionaries from taking presents would be to 
prohibit a son from contributing to the support of a father, a father from giving a 
portion with a daughter, a brother from extricating a brother from pecuniary diffi¬ 
culties. No Government would wish to prevent persons intimately connected by 
blood, by marriage or by friendship, from rendering services to each other; and no 
tribunals would enforce a law which would make the rendering of such services a 
crime. ^Vhere no such close connexira erists, the receiving of large presents by a 
public functionary is generally a very susiMdous proceeding; but a lime, a wreath'of 
flowers, a slice of betel-nut, a drop of atar of roses poured on his handkerchief, are 
presents which it would in this country be hdd churlish to refuse, and which cannot 
possiblyv^corrupt the most mercenary of mankind. Other presents, of more value than 
these, may, on account of their peculiar nature, be accepted, without affording any 
ground for suspicion. Luxuries socially consumed, according to the usage of hospi- 
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tality, are presents of this descriptitm; it would be unreasonable to treat a man in 
office as a cnmm^, for drinking many nipees-worth of champagne in a year, at the 
table of an acquaintance ; though if he were to suffer one of his subordinates to accept 
even a single rupee in specie, he might deserve exemplary punishment If a public 
servant was allowed to take presents he nught be induced to take a bribe m the shape 
of presents. 

A police-officer, employed to bnng up each case with the witnesses for trial, 
asked for and obtained one rupee from the prosecutor m a case after the prosecution 
had ended. It was held that he was guilty of an offence under this section, and not 
under s. 161 Stuart, C. J., observed : '* The only question is whether the rupee here 
was a ‘valuable thing’ within the meaning of that secticst (s. 165). The value must, 
I think, be looked at with reference to the proportion it b^rs to the money or pro¬ 
perty of which it forms part, and here the rupee was rather less th^ a third of the 
whole sum obtained by ^attra (complainant) from the criminal Court”*. 

This section does not prohibit a sale or purdiase by a public servant, at a fair 
price, to or from a person transacting business before him*. 

If a person, being in any way connected with the official functions of a public 
servant, induces him to accept anything for an inadequate consideration, he abets the 
offence mentioned in this section. 

By the Government of India Act*, the receiving of gift, gratuity or reward, 
pecuruary or otherwise, by any one holding any office under the Crown in India is 
punishable as a misdemeanour 


PRACTICE. 

Evidence.—Prove (1) that the accused is a public servant. 

(2) That he has accepted or obtained, or has agreed lo accept, or has at¬ 
tempted to obtain, for himself or for some one dse. a valuable thing. 

(3) That he gave no consideration for it. or gaw a consideration which he 
knew to be inadequate. 

(4) That the person from whom the acaised accepted, etc., the same, was 
known to the accused to ha^ been, or then was. or was likely to be, concerned in a 
proceeding or business transacted or about to be transacted by himself, or which'had 
a connection with the official functions of himself, or of a public servant to whom the 
accused was subordinate or from a person known to the accused to be interested in, 
or related to, the person so ccKicemcd. As to the non-admissibility of the evidence of 
similar but unconnected instances ol receiving illegal gratifications, see M. J. Vyopoory 
Afoodeh'ar's case* 

Procedure.—Not cognizable—Summons—Bailable—Not compoundabic—Ma¬ 
gistrate, Presidency, first or second class 

Sanction.—Sanction of Government is necessary before prosecution is launch¬ 
ed®. 

Charge.—I {name and office of Ma^iftrate, etc ,) hereby charge you (name of 
accused) as follows :— 

That you, being a public servant in the-Department, accepted (or obtain¬ 
ed, etc.,) for yourself (or for-) a valuable thing, viz..-, without conside¬ 
ration (or for consideration which you knew to be inadequate) from-whom you 

knew to have bctai concerned in a proceeding (or business transacted by you), viz., 

-, fivhom you knew to be interested in, or related to, the person so concemedf 

and thereby committed an offence punishable under s. 165 of the Indian Penal Code 
and within my cognizance. 

And I hereby direct that you be tned on the said charge. 


‘ Nolc E, pp. 123. 12t 
« Kampia Prasad. (1877) 1 AIL 53ft 532. 
» SioWca. VoL I, p. 151, 


‘ S i: 6 Gea V. t 61. s. 124(5) 

‘ (1881) 6 CaL 655. 

' Cntnuial Procedare Code, a. 197. 
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And I hereby direct that you be tried [by the said Court [omit these words' 
if not committed to Court of Sesstow)! on the said charge. 


165. Whoever, being a public servant, accepts or obtains, or 
agrees to accept or attempts to obtain, for himself, 
or for any other person, any valuable thing without’ 
consideration, or for a consideration which he knows- 
to be inadequate, 

from any person whom he knows to have been, 
or to be, or to be likely to be concerned in any pro¬ 
ceeding or business transacted or about to be trans¬ 
acted by such public servant, or having any connection with the- 
official functions of himself or of any public servant to whom he is- 


Public servant 
obtaming valuable 
thmg without con¬ 
sideration, from 
person concerned in 
proceeding or busi¬ 
ness transacted by 
such public ser¬ 
vant. 


subordinate, 

or from any person whom he knows to be interested in or re¬ 
lated to the person so concerned, 

shall be punished with simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 


ILLXKTRATIONS. 

(a) A, a Collector, hires a house of Z, who has a settlement case pending: 
before him It is agreed that A shall pay fifty rupees a month, the house being such 
that, if the bargain were made in good faith, A would be required to pay two hundred 
rupees a month A has obtained a valuable thing from Z without adequate consi¬ 
deration 

(b) A, a Judge, buys of Z, who has a cause pending in A’s Court, Govern¬ 
ment promissory notes at a discount, when they are selling in the market at a pre¬ 
mium A has obtained a valuable thing from Z without adequate consideration. 

(c) Z’s brother is apprehended and taken before a Magistrate, on a ^arge 
of perjury A sells to Z shares In a bank at a premium, when they are selling 
market at a discount. Z pays A for the shares accordingly. The money so obtained 
by A is a valuable thing obtained by him without adequate consideration. 


COMMENT. 

The mere taking of presents by a public functionary, when it cannot be proved 
that such presents were corruptly tal^, is made penal by this section. Under s. Ipl 
the gratification is taken as a motive or reward for doing or forbearing to do an official 
act; under this section the question of motive or reward is not material as the sec¬ 
tion prohibits the taking of a thing without consideration from a person having any 
connection with the official functions of the public servant TTiere is no absolute 
prohibition, but the limit is drawn by the framers of the Code who say : 

“ Absolutely to prohibit ail public functionaries from taking presents would-be to 
prohibit a son from contributing to the support of a father, a father from giving 3 
portion with a daughter, a brother from extricating a brother from pecuniary diffi¬ 
culties, No Government would wish to prevait persons intimately connected by 
blood, by marriage or by friendship, from rendering services to each other; and no 
tnbunals would enforce a law which would make the rendering of such services a 
crime. Where no such close connexion exists, the receiving of large presents by a 
public functionary is generally a very suspicious proceeding; but a lime, a wreath’of 
flowers, a slice of betel-nut, a drop of atar of roses poured on his handkerchief, are 
presents which it would in this country be held churlish to refuse, and which cannot 
possibly,^corrupt the most mercenary of mankind. Other presents, of more value than 
these, may, on account of their prculiar nature, be accepted, without affording an/ 
ground for suspicion, Luxunes socially consumed, according to Uie usage of hospi* 
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tality, are presents of this descriptK®; it would be unreasonable to treat a man in 
office as a cnmmal, for drinking many rapees-wortir of champagne in a year, at the 
table of an acquaintance; though if he were to suffer one of his subordinates to accept 
even a single rupee in specie, he might deserve exemplary punishment”^. If a public 
servant was allowed to take presents he might be induced to take a bribe in the shape 
of presents. 

A police-officer, employed to bring up each case with the witnesses for trial, 
asked for and obtained one rupee from the prosecutor in a case after the prosecution 
had ended. It was held that he was guilty of an offence under this section, and not 
under s. 161 Stuart, C. J. observed . “ The tsily question is whether the rupee here 
was a ‘ valuable thing' within the meaning of that s^on (s. 165) The value must, 
I think, be looked at with reference to the proportion it b^rs to the money or pro¬ 
perty of which it forms part, and here the rupee was rather less than a third of the 
whole sum obtained by Chattra (complainant) from the criminal Court 

This section does not prdiibit a sale or purchase by a public servant, at a fair 
pnce, to or from a person transacting business before him*. 

If a pereon, being in any way connected with the official functions of a public 
servant, induces him to accept anything for an inadequate consideration, he abets the 
offence mentioned in this section. 

By the Government of India Act*, the receiving of gift, gratuity or reward, 
pecuniary or otherwise, by any one holding any office under the Crown in India is 
punishable as a misdemeanour 

PRACTICE 

Evidence.—Prove (1) that the accused is a public sen’ant. 

(2) That he has accepted or obtained, or has agreed to accept, or has at¬ 
tempted to obtain, for himself or for some one dse, a valuable thing 

(3) That he gave no consideratiwi for it, or gave a consideration which he 
knew to be inadequate. 

(4) That the person from whom the accused accepted, etc, the same, was 
known to the accused to ha'iie been, or then was. or was likely to be. concerned in a 
proceeding or business transacted or about to be transacted by himself, or which had 
a connection with the official functions of himself, or of a public servant to whom the 
accused was subordinate or from a person known to the accused to be interested in, 
or related to, the person so concerned. As to the non-admissibility of the evidence of 
similar but unconnected instances of receiving illegal gratifications, see M. /. Vyapoory 
^^oodel^ar’s case® 

Procedure —^Not cognizable—Sununons—Bailable—Not compoundable—Ma¬ 
gistrate, Presidency, first or second class 

Sanction.—Sanction of Government is necessary before prosecution is launch¬ 
ed*. 

Charge.—I (name and office of Maghtraie, etc,) hereby charge you (name of 
accused) as follows •— 

That you, bang a public servant in the-Department, accepted (or obtain¬ 
ed, etc,) for yourself (or for-) a valuable thing, viz..-, without conside¬ 
ration (or for consideration which you knew to be inadequate) from-whom you 

knew to have been concerned in a proceeding (or business transacted by you), viz., 

-, [whom j-ou knew to be interested in, or related to, the person so amcemedj 

and thereby committed an offence punishable under s. 165 of the Indian Penal Qxie 
and within my cognizance. 

And I hereby direct that j-ou be tried on the said charge. 


» Note E. pp. 123. 124 
« Kampta Prasad. (1877) 1 AIL 530, 532. 
» Stokes, VoL I, p. 151. 


5 & 6 Geo. V, c. 61, s. 124(5). 
(I88p 6 Cat 655. 

Criminal Procedure Code, s. 197. 
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166. Whoever, being a public servant, knowingly disobeys any 
■ Public servant to the Way in which he is 

disobeying law with to conduct himscIf as such public servant, intending 
mtent to cause in- to cause, or knowing it to be likely that he will, by 
such disobedience, cause injury to any person, 
shall be punished with simple imprisonment for a term which may 
extend to one year, or with fine, or with both. 

ILLUSTRATION’. 

A, being an officer directed by law to takp property in execution, in order to 
satisfy a decree pronounced in Z’s favour by a Court of Justice, knowingly disobeys 
that direction of law, with the knowledge that he is likely thereby to cause injury to 
Z. A has committed the offence defined in this section 

COMMENT. 

The offence made punishable by this section consists, not in an inadvertent or . 
even careless, but m a wilful departure from the direction of the law intending to 
cause injury to any person There must be a wilful disobedience of an express direc¬ 
tion of the law, and a disobedience to an order is not sufficient, even though that 
order may be one that is given under a provision of law*. A mere breach of depart¬ 
mental r^es will not bring a public servant wiliiin the purview of this section. The 
Law Commissioners observe that this section is very comprehensive, and includes 
several offences respecting the abuse of official authority, and “ regarding officers omit¬ 
ting to arrest offenders and suffering prisoners to escape, so far as the offence is volun¬ 
tary. and in general any breach of official duty, by which it is intended or which is 
known to be likely to injure any party, or to save any person from legal punish¬ 
ment”®. 

1. * Direction of law—It may be a direction given by a written law or a 
mandate proceeding from a competent authority which the public servant is bound by 
law-to obey—as a writ or order for the liberation of a*person from prison*. If the 
direction of law given by a special Act is violated, the punishment will be under that 
Act. Thus, a postal official absenting himself from his station without leave will be 
charged under the Post Office Act and not under this section*. Where a peon whose 
duty it was to require the rignature of a person on whom a notice was served reprfr 
sented the notice to be a warrant and arrested him, it was held that he had disobeyed 
a direction of law and that he was guilty under this section*. 

2. ’ Injury —See s. 44, supra. 

3. ‘Person’.—Sees. 11, supra. 

English law.—Neglect of official duty is a misdemeanour according to English 
law, if the discharge of such duty is not attended with greater danger than a man of 
ordinary finnness and activity may be expected to encounter. 

Statutory application.—See the Indian Evidence Act (I of 1872), s. 162 : the 
Indian Christian Marriage Act {XV of 1872), s. 72. 

PRACTICE. 

Evidence.—Prove (1) that the accused is a public servant 

(2) 1 hat he conducted himself in the particular manner charged. 

(3) That such conduct was in the exercise of his public duties as such ser¬ 
vant 

r Appajt Natayan, (1895) Cr. R. Na 27 * Vhaswami Naick. (1877) 1 Weir 72. 

d 1895, Uniep. Cr. C. 764. » Rangoiami Nayudu. (1910) 20 M. b. J- 

2 2nd Rep, a. 83. p. 365. 68, 7 M L. T. 429, 11 Cr. L. J. 400. 

» M & M. 139. 
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(4) That such conduct was in disobedience to a dirartion of law. 

(5) That when the accused disobeyed such direction of law, he did so know- 

ingly. 

(6) That when the accused was guilty of such disobedience, he thereby in¬ 
tended Or knew that he was likely thereby to cause an injury. 

Procedure.—Not cognizable—Summons—Bailable—^Not compoundable—^Ma¬ 
gistrate, Presidency, first or second class 

Sanction.—Sanction of Government is necessary before prosecution is launch¬ 
ed*. 

Charge.—The charge should be stated as nearly as possible in the language of 
the section of the Act which is disobeyed* The particular direction of the law should 
be specified*. The charge should run thus .—’ 

I (name a>id office of Ma^hate, etc,) hereby charge you (name of accused) 
as follows .—■ 

That you, on or about the-day of- , at-, did (or omitted to 

do, as the case may be) such conduct being contrary to the provisions of Act-, 

section^-, and known by you to be prejudicial to-, and thereby committed 

an offence punishable under s. 165 of the Indian Penal Code, and within the cogni¬ 
zance of the Court of Session (or the High Court) 

And I hereby direct that you be tried (by the said Court (in cases tried by 
Magistrate omit these words)] on the said charge*. 

167 , Whoever, being a public servant', and being, as such public 
Public servant servant, charged with the preparation or translation 
of any document*, frames or translates that docu- 
ment in a manner which he knows or believes to be 
incorrect, intending thereby to cause* or knowing it 
to be likely that he may thereby cause injury* to any person, shall be 
punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

COMMENT. 

The preceding section dealt eenerally with the disobedience of any direction 
of law; this section deals with a spedfic instancy viz., that of framing an incorrect 
document with intent to cause injury. This section is similar to s. 218. 

The gist of the offence consists in an intention to cause injury to any person 
by a perversion of official duty. 

1 . * Public servant —See s 21, supra 

2 . * Preparation or translation of any document ’.— “ Making what pur¬ 
ports to be a copy of a document is not included in the words ‘ preparation or trans¬ 
lation of any document ’, nor in the words ‘ frames or translates that document ’ 

As to the meaning of "document”, see s. 29, supra. 

Submitting a false report.—^\Vhere an amiVi, who was entrusted with the exe¬ 
cution of a warrant for the attachment of movable property, submitted 3 report to 
the Court with a certificate, falsdy stating in them that certain persons forcibly res¬ 
cued the attached property, while it was in fact released by an amicable arrange¬ 
ment With the consent of die judgment-creditor, it was held that he was a public ser¬ 
vant charged with the preparation of a document within the meaning of this sectico 
and was liable to be punislied under it*. It was held similarly where a process server 


* Criminal Procedure Code. s. 197. 

» (1865) 2 W. R. (Cr. L.) 2. 

« Karam Dm. (1890) P. R. 34 of 

isoa 


« *» -It ui Oeua Shiih. <1878> 

P. R. Na 15 of 1879. at p. 43, 

• .\/Mrtohj£iri Raju. (1892) 1 Weir 74. 



390 LAW OF CRIMES. [CHAP. IX. 

who was conducting a sale of attadied moveables made a false report relating to the 
sale*. 

Making a false entry.—A Station House Officer, in order to support an In¬ 
spector, made a false entry in his diary that “ four cartmen stated to him as they had 
said before the Inspector “ It appeared from the evidence that he took no action on 
the complaint of the cartmen, and his statement that no complaint of dacoity was 
made to him was falsified by his own witnesses. It was held that he was guilty of 
intentionally framing an mconecl public record*. 

Incorrect copy.—The accused, a village putwari, prepared an incorra:t copy 
of an entry m his roznamaha for a plaintiff m a civil suit. The entry related to a 
contract between the plaintiff and another. It was held that the accused had com¬ 
mitted an offence under this section of framing an incorrect document*. Accused, a 
copyist in a Court, framed an incorrect copy of a document filed with a certain record, 
by adding a name not contained in the original. The incorrect copy was delivered 
duly certified to the person who had applied for it, and who was probably in collusion 
with the copyist. This copy was afterwards made use of in a suit against the person 
whose name had been fraudulently added, and then the fraud was detected. It was 
held that this section was not applicable as it was not shown that the accused intended 
or knew it to be likely that he would cause injury to any person, but the accused was 
guilty under s. 197*. 

3. ' Inieodiug thereby to causeWhere an act, in itself indiSewit, if 
done with a particular intent becomes criminal, there the intent must be proved and 
found : but where the act is in itself unlawful,, the proof of justification or excuse 
lies on the defendant : and, in failure thereof, the law implies criminal intent If the 
act is done without intending to cause injury to anybody it would not amount to an 
offence under this section*. 

4. ' Injury '.—See s 44, supra 

PRACTICE 

Evidence.—Prove (1) that the accused was a public servant. 

(2) That he had the charge of the preparation or the translation of the 
document 

(3) That he had such charge, m his capacity of a public servant. 

(4) That he framed, or translated it in an incorrect manner. 

(5) That he knew, or believed, that he was incorrectly framing or trans¬ 
lating the same. 

(6) 'That he did as abov^ with intent, or with knowledge that it was likdy 
that he would thereby cause injifry. 

' Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 

.Court of Session, or Magistrate, Presidency or first class 

Separate convictions.—^The offence of a public servant framing an incorrect 
document with intent to cause injury under this section is included in tlie offence oj 
forging a document and using it as genuine under ss. 467 and 471 of the Code and 
a conviction both under the provisions of this s«dion and ss. 467 and 471 is not main¬ 
tainable*. 

Sanction.—Sanction of Government is necessary before prosecution is launched*. 


1 'Daltp Singh. (1929) 31 Cr. L. J. 656. 

* Pasupuleli Ramdoss, [1911] 2 M W. N. 
64. 12 Cr. L. J. 502. 

» Hira Stnj, (1872) P. R. No. 32 of 1872 

♦ Detca Singh, (1878) P. R. Na 15 of 
1879. 

i Per Lord Mansfield in WoodlallAlTTO} 


4 Burr. 2661, 2667. , 

* Bakthavatsalu NaiJu, (19311 M* 

361, 34 Cr. L. J. 677. -a 

* Cuteari Lai, (1926) 3 O. W. N. 7b0. 28 
Cr. L. J. 90. 
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Charge.—I (name and office of AJagislTOte. etc.,) hereby charge you {name 
•of acatsed) as follows :— 

That you, on or about the—-day of-, at-, being a public servant, to 

wit-, and being, as such public servant, charged with the preparation {or trans¬ 
lation) of the document rdating to -, framed (or translated) that document m a 

maiuier which you knew (or believed) to be incorrect, intending thereby to cause 

(or knowing it to be likely that yoa might thereby cause) injury to -and that you 

thereby committed an offence punishable under s 167 of the Indian Penal Code, and 
within my cognizance (or cognizance of the Court of Session). 

And I hereby direct that you be tried [by the said Court (lo cases tried by Mogis- 
irate omit these loords)] on the said charge. 

punishment.—An official, however humble, who deliberatdy tampers with 
official records and issues false copies, whatever his motives may be, deserves severe 
punishment, not merely for his own conduct but as a deterrent to others who may be 
tempted to follow his example^. 

I(j8. \Vhoever, being a public servant’, and being legally 
Public servant bound* as such public servant not to engage in trade, 
unlawfully engag- engages in trade*, shall be punished with simple 
Mg in trade. imprisonment for a term which may extend to one 
year, or with fine, or with both. 

COMMENT. 

This section punishes those public servants only who are legally bound not- to 
engage in trade. It is in a way incomplete without the assistance of some other enact- 
malt Of rule of law which imposes the legal prohibition rc<iuired 

Public servants are not allowed to trade m order that they may not neglect tljeir 
duties. Being in offiaal position they could easily obtain unfair advantages over other 
traders 

1. ‘ Public servant’•—Sees 21, supra 

2. ‘Legally bound’—Sec s. 43, supra. Only those public servants who are 
prohibited under any Act from trading come within the purview of this section. For 
any breach of a departmental rule they cannot be punished under the Code. 

3. ‘ Engages in trade ’.—The Indian Penal Code contains no defimUon of 
very gaieral word 'trade', and no explan^ion of the equally wide term ‘engages 

in trade'. This section has been made the radix for a number of special enactments 
going rnnrrni the mnrftirf of Diibli'c servants in the matter of varied descriptions of 
traffic ... ... ■ , , 

of SOI , ' . ' . 

and t . • 
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A person engages in trade who habibuUy buys and sells with a view to profit The 
word ‘ trade ’ does not include lending money at interest. Lending money at interest 
does not amount to ‘ unlawfully engaging in trade Where a public servant lent money 
to others for buying wheat but had taken no part in its speculation nor had set up a. 
shop for Its sale or purchase, it was hdd that he was not liable under this section'. But 
where a police coiKtable carried on a shop contrary to the prohibition contained in 
s. 10 of the Police Act, he was held guil^ under this section®. 

A Vice-Chairman of a Mumdpal Board was vested with authority to make 
contracts for the construction of munidpal works, and to pass the contractor’s bills 
and issue cheques for the payment of the same out of municipal funds In pursuance 
of this authority, the Vice-Chairman gave two contracts for the construction of munici¬ 
pal drams to L, a regular contractor with the Board. L being without funds for the 
execution of the contracts, the Vice-Chairman, who had a private money-lending busi¬ 
ness, advanced money to L for that purpose, and subsequently passed L’s bill and re¬ 
paid himself from the realization of muniapal cheques issued by him It was held that 
the Vice-Chairman was guilty of an offence under this section*. 

Statutory application.—See the Madras City Municipal Act (Mad. Act IV of 
1919), s 359 ; the City of Bombay Improvement Trust Transfer Act (Bom. Act XVI 
of 1925), s. 117 ; the Bengal Waterways Act (Beng. Act XII of 1934), s. 147; the 
Central Provinces Local Self Government Act (C. P. Act V of 1920, s. 75, amended 
by C. P. Act VII of 1933), s 13 ; the United Provinces District Boards Act (U. P. Act 
X of 1922), s. 34 (1) 

PRACTICE. 

Evidence.—Prove (1) that the accused was a servant. 

(2) That he, as such, was legally bwind not to engage in trade. 

(3) That he had engaged in trade. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Ma¬ 
gistrate, Presidency or first class. 

The Court can take cogmzance of this offence without the previous sanction, 
of the local Government*. 

Sanction.—Sanction of Government is necessary before prosecution is launched*- 

Charge.—I (uunve cud oj^ce of AfcgislTofe, etc.,) her^y charge you {name 
of accused) as follows :— 

That you, on or about t h e day of-, at-, being a public servant, to 

wit-, and being, as such public servant, legally bound not to engage in trade, did 

engage in trade, and thereby committed an offence punishable under s. 168 of the 
Indian Penal Code, and within my cogmzance 

And I hereby direct that you be tned on the said charge. 



1886).' also the Bom. Port Trast Act 
.(Bom. Act VI of 1879), s. 78; the Mad. 
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169. Whoever, being a public servant^ and being legally 
» bound* as such public servant, not to purchase or bid 
unlawfully buying for certain property, purchases or bids for that pro- 
.^idding for pro- perty, either in his own name or in the name of an- 
other, or jointly, or in shares with others, shall he 
punished with simple imprisonment for a term which may extend 
to two years, or with fine, or with both; and the property, if purchas¬ 
ed, shall be confiscated. 

COMMENT 

This section is merely an extension of the pnnciple enunciated in the last section. 
It prohibits a public servant from purchasing or bidding for property which he is legally 
Ix)und not to purchase 

1. 'Public servant’.—See s. 21, supra. 

2. ' Legally bound ’.—See s. 43, supra The public servant must be legally 
Ixiund not to bid for property. Thus, where a Sab-Inspector was charged with havmg 
purchased a pony, which had been impounded, it was held that he should have been 
convicted under this section and s 19 of the Cattle Trespass Act (I of 1871) and that 
Jie could not be convicted under s 406 for criminal breach of trust’. 


PRACTICE. 


£vidence.->-Prove (1) that the accused was a public servant. 

(2) That he, as such, was legally bound not to purchase or bid for the property 
in question 

(3) That he did purchase or bid for that property, either in his own name, 
>or in the name of another, or jointly, or m shares with others 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Magis¬ 
trate, Presidency or first class. 

Sanction.—Sanction of Government is necessary before prosucution is launched*. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (name of 
.accused) as follows ‘— 

That you, being a public servant in the-Department and being legally bound 

as such public servant not to purchase (or bid for) certain property, viz.,—, purchased 

(or bid for that property) in your name ( (or in the. name ol-) or jointly or in 

^ares with-) and thereby committed an offence punishable under s. 169 of the 

Indian Penal Code, and within my cognizanoe. 

And I hereby direct that you be tried on the said charge. 

170. Whoever pretends to hold any particular oflice as a public 
servant, knowing that he does not hold such office^ or 
^ falsely personates any other person holding such 
office*, and in such assumed character does or at¬ 
tempts to do any act under colour of such office*, shall be punished 
with imprisonment of either description, for a term which may c.\- 
tend to two years, or with fine, or with both. 

COMMENT., 

This section pumshes a person who pretends to bold any public office as a public 
servant or falsely personates any other person holding such office, and does any act 
in the assumed ^ancter of a public servant. 


> Raikiislo Btsuas, (1871) 16W. R.tCr.) KtiskM Kant. (1925 ) 2 O. \V. X. 395. 26 
>2. X.. J. llSi. . 
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Scope.— ' Section 170.. .does not mate the act of pretending to hold a parti¬ 
cular office as a public servant pimishable, unl^ the person in such assumed character 
does, or attempts to do/any act under colour of such office”^. 

Ingredients.—^The scctiwi requires two things ;— 

1. A person (a) pretendmg to hold a particular office as a public servant, know¬ 
ing that he does not hold such office, or (b) falsely personating any other person 
holding such office. 

2. Such person in such assumed character must do or attempt to do an act 
under colour of such office 

1. * Pretends to hold any particular office as a public servant, knowing that 
he does not hold such office —The particular office must be an existing office. If 
it is uncertain who legally fills the office, a person doing an official act in pursuance of 
what he honestly believes to be his lawful title to the office, does not come within the 
section 

As to the meaning of ‘ public servantsee s. 21, supra. ' 

■ 2. ’ Falsely personates any other person holding such office *.—‘ Falsely' 
does not mean ‘ fraudulently A fraudulent or dishonest intention is immaterial*- 
"' To personate ’ means to pretend to be a particular person ”®. 

3. ' In such assumed character does or attempts to do any act under colour 
of such office ’.—It is not necessary that the act done or attempted to be done should 
be such an act as might legally be done by the public servant personated*. The accused 
was arrested when he was demanding one anna’s worth of fruit from a fruit'Seller 
fo? one pice on the representation that he was a head constable, which in fact he was 
not. It was held that if he pretended to be a police-officer and as such police-officer tried 
to extort money or things from a fruit-seller, he committed an offence under this section, 
and it was not necessary that the act done under colour of office should be a legal art 
on the part of the accused* Where the accused, a constable in the Criminal Investi¬ 
gation Department, pretended to be a police officer and as such police officer 
demanded the production of certain papers from people who had cattle with them, 
it was held that he was guilty under this section*. 

‘ Under colour of such office ’.—^An act is done ‘ under colour' of an office, 
if it is an act having some relation to the office, which the actor pretends to hold If 
it has no relation to the office, as, if A pretending to be a servant of Government, travelling 
through a district, obtain money, provisions, etc, tlie offence may amount to cheating 
under s. 415, but is not punis' »• * 

colour of such office ’ points to 
official authority or responsibilit' 

meal character, which might be done without requiring the justification of office in Uie 
person doing them*. Where one kulkami performed certain ministerial official duties 
in connection with a record on behalf of another, the offence under this section was not 
committed*. Where a Village Revenue Officer, in the absence of the Village Magistrate, 
exercised the powers of a Village Magistrate, and it was found that he acted in good 
faith, it was held that a conviction under this section could not be sustained**. The 
mere assumption of a false character without any attempt to do an official act is not 
sufficient. IVhere the accused went to the platform of a railway station and obtained 
admission on a pretence that he was a C.’I. D. officer without purchasing a platform 
ticket, It was hdd that his conviction under this section was wrong, because tiie act 


* Per Copicston, J. C, in Sga Pe, (1896) 
U.BR. (1892-1896) 168; Umakant Baivant, 
(1907) 9 Bom. L. R. 222, 706, 6 Cr. L. J. 70 

» Tun Aung Gyaw. (1906) 3 L. B. R. 222 

* Per Colcndgc, J, in Hague, (1864) 4 
B. & S. 715, 720, 

* Aeti-ud-dm. (1904 ) 27 AIL 294. 

* Ibid. 


« Rosiian. (1934 ) 37 Cr L. J. 81. 11935] 
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* M. & M. 142. „ 

• Vmakenl Baivant, (1907 ) 9 Bom. L. R- 
222, 706, 5 Cr. L. J. 211. 
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** (1881) 1 Weir 74. 
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of the accused did not assume an offidal authority*^; but the act of the accused did 
constitute the offence of cheating Where a person, pretending to be a police-officer, 
reprinmided some villagers on account of the state of the roads in the vicimty, and 
obt^ed some money from them, a conviction under this section was upheld on the 
ground that the act committed by the accused had some relation to the office he pretend¬ 
ed to hold, as the police are often deputed on such matters*. , 

PRACTICE. 

Evidence.—Prove (1) that the accused personated some public servant; or that 
he pretended to hold the office of a public servant. 

(2) That he was not a pubhc servant; or that he did not hold such office. 

(3) That he acted falsely in such personation; or that he knew that he did 
not hold such offi«. 

(4) That he, when assuming such character, did or attempted to do something 
under colour of such office. 

Procedure.—Cognizable—Warrant—Bailable—^Not compoundable—^Any Magis¬ 
trate. 

Charge.—I (name and office of MagistreUe, etc.,) hereby charge you (name 
of accused) as follows :— 

That you, on or about the-day of-. at-, pretended to hold the office 

of-, as a public servant (or falsely personated-holding such office), and in such 

assumed character did (or attempted to do)-under colour of such office and thereby 

committed an offence punishable under s. 170 of the Indian Penal Code, and within 
my cognizance. 

And 1 hereby direct that you be tried on the said charge. 

171. Whoever, not belonging to a certain class of public scr- 
Wearing garb or vants, wcars any garb or carries any token resemb- 
onymg token used ling any garb or token used by that class of public 
fraudident servants, with the intention that it may be believed^, 
intent. or with the knowledge that it is likely to be believed, 

that he belongs to that class of public servants, shall be punished 
with imprisonment of either description, for a term which may cx- 
tend to three months, or with fine which may extend to two hundred 
rupees, or with both. 

COMMENT. 

Under s. 140 the wcanng of the garb or carrying of the token of a soldier 
made punishable. Tills section punishes the wearing of a garb or carrying of a token 
used by a public servant with the intention to pass off as such public servant The 
offence is complete, although no act is cither done or attempted to be deme in the as¬ 
sumed offidal character. The mere circumstance of wearing the garb, or using the 
token, wiUi the intention or knowledge supposed is sufficient If any act is done then 
the preceding section will apply. The English law is to the some effect If a person at 
0.xford. who is not a memba of the University, go to a shop for the purpose of fraud, 
wcanng a commoner’s cap and gown, and obtain goods, this appearing in a cap and 
gowm is a sufficient false pretence although nothing passes in words*. 

• y be beL’eied» etc.'—Intention is the gist of 

an roust be to practise deception by wearing 
, servant ^Vhcre the accused was found car- 
■j—a - t-'-W..MC. ,. 1 . 11 , wiui intent that it should be bdieied that he was 


I Sukkdeo Palhai, (1917) 3 P. L. J. 389. 
4 P. L. W. 39. 19 Cr. L. J. 209. 
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a police constable, it was held that he committed no offence under this section as he 
was not wearing the jacket^. 

PRACTICE. 

Evidence.—Prove (1) that the accused wore the garb, or carried the token in 
question. 

(2) That such garb or token resembled that of a public servant. 

(3) That the accused did not belong to the class of public servants, who use 
such garb or token. 

(4) That he did as in (1) with the intei^on, or with the knowledge, that it 
was likdy that it might be believed he was such public servant. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Any Ma¬ 
gistrate—^Triable summarily 

Sentence.—Where an accused person is amvicted of wearing the garb of a 
police constable, and of personating by means of such garb a police constable, and, as 
such, ordering a persoi to be kept in custody, only one sentence ought to be passed on 
him under the provisions of s. 71 of the Code* 

* Nga Po Kyaw, (1904) U B. R (PC) 

<1904-1906) 3. 1 Cr. L. J. 554. 


Tukaiam, (1888) Unrep. Cr C. 405 



CHAPTER IXA. 

Of Offences relating to elections. 

This Chapter has been introduced in the Code by the Indian Election Offences 
and Inquiries Act (XXXIX of 1920) to give effect to the recommendations of the Joint 
Select Committee appomted to report on the Government of India Act. In their 
Report they observed “The Committee are themselves firmly convinced that a 
complete and stringent Corrupt Practices Act should be brought into operation before the 
first election for the Legislative Councils There is no such Act at present in existence 
in India, and the Committee are convinced that it will not be less required in India 
than it is-in other countnes” Act XXXIX of 1920 was, therefore, enacted to provide 
for the punishment of malpractices in connection with elections, and to make further 
provision for the amduct of inquiries in regard to disputed elections to legislative bodies 
cor^tituted under the Government of India Act. 

The Government of India thought it desirable that advantage should be taken 
of this opportunity to make electicai offences part of the general law of the land, not 
only in respect of Legislative bodies, but also in the case of election to public bodies 
generally. t 

The Select Committee to which the Indian Elections Offences and Inquiries Bill 
was referred, in their Report, observed • “ We feel there are distinct advantages 
at the present time when election is to play so important a part in the new public life 
of India that the public conscience should be markedly drawn to the danger of cor¬ 
rupt practices in relation to the franchise, wh^er that franchise relates to legislative 
or other bodies. We feel it is of the greatest importance that the principle of the punty 
of the franchise should be insisted on in the general criminal law of the country and 
that it should not be left to local legislatures to deal with the broad principles enacted 
in Part I of the Bill. There will be suffiaent scope for iho^ bodi« in elaborating 
and supplementing the law as proposed in the Bill for we recognize that it is by no means 
exhaustive. Experience may no doubt show that minor offences will require to be 
provided against and that local conditions may need local treatment. We fed, however, 
that to lay down the broad basis of a law so necessary to protect the purity of the 
franchise is an appropriate piece of work for the Imperial Legislative Council ”i. 

The present chapter, therefore, “ seeks to m^e punishable under the ordinary 
penal law, bribery, undue influence and personalitm and certain other malpractices at 
dections not only to the legislative bodies, but also to membership of public authorities 
where the laiv prescribes a method of election; and, further, to debar persons guilty 
of such malpractices from holding positions of public responsibility for a specific penod”*. 
The new offences that are thus inserted in the PenafCode are bnbery, undue 
influence, personation and deliberate false statements w’lth the object of prejudicing 
a candidate at or m crainection with elections*. 

17lA. For the purposes of this Chapter— 

(n) “ candidate” means a person who has been nominated as 

"Candidate" ^ candidate at any election and includes a person 
n^t” who, when an election is in contemplation, holds 
_ himself out as a prospective candidate thereat; pro¬ 

vided that he is subsequently nominated as a candidate at such elec¬ 
tion; 

(b) "electoral right” means the right of a person to stand 
or not to stand as, or to withdraw from being, a candidate or to vote 
or refrain from voting at an election*. 


1 CfUf/lf of India, 1920. Part V, p. 178. 
* See the Sutement of Objects and Rra- 


C. /.. 1920. Pa.'t V, p. 133. s. 4. 
* IbiJ, %. 4. 
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COMMENT. 

The definition of ‘ candidate’ is taken from the English Municipal Corpora* 
tioris Act, 1882, s. 77, and Municipal Elections (Corrupt and Illegal Practices) Act, 
1884, 47 & 48 Vic. c. 70, s 34. A person becomes a candidate as soon as he declares 
himself* a candidate or is nominated as a candidate. Such declaration may be in the 
form of an election manifesto or address. 

1. ’ Election’.—' Election’ is defined as including election to all classes of 
public bodies where such a system is prescribed fay law {vide explanation 3 to s. 21, 
supra.) 

171B. ^ (7) Whoever— 

(1) gives a gratification to any person with the object of in- 

Bnbery ducing him or any other person to exercise any 

electoral right or of rewarding any person for hav¬ 
ing exercised any such right; or 

(it) accepts either for himself or for any other person any 
gratification as a reward for exercising any such right or for induc¬ 
ing or attempting to induce any other person to exercise any such 
right, 

commits the offence of bribery: 

Provided that a declaration of public policy or a promise of 
public action shall not be an offence under this section. 

(2) A person who offers, or agrees to give, or offers or at¬ 
tempts to procure, a gratification shall be deemed to give a grati¬ 
fication. 

(3) A person who obtains or agrees to accept or attempts to 
obtain a gratification shall be deemed to accept a gratification, and 
a person who accepts a gratification as a motive for doing what he 
does not intend to do, or as a reward for doing what he has not done, 
shall be deemed to have accepted the gratification as a reward. 

COMMENT. 

This section defines the offence of bribery at an election. It abridges the defi- 
nitiai given in the Corrupt Practices Prevention Act (17 & 18 Vic., c. 102). 

'Bribery' is defined primarily as the giving or acceptance of a gratification 
either as a motive or as a reward to any person, either to induce him to stand as, or 
not to stand as, or to withdraw from being, a candidate, or to vote or refrain from voting 
. at an election. It also • . . '' ' ’ 

procure a gratification ■■ . • • . / 

and is not restricted to; . . • s, 

Sub-clause (2).—* Offers*.—By this clause the attempt to corrupt is made 
equivalent to the complete act 

Treating.—^Treating will be bnb^ if refreshment is given or accepted with 
the intent required by the law*. Treating of non-electors in order that tliey might 
influence voters* or of women in order that they might influence their fathers or brothers 
would be illegal*. 

The gist of the offence of treating is the corrupt inducement to the voter to ^ote 


» Walscll. (1892 ) 4 O’M:, i H. 93. 

* See the Statement of Obiecu and Jtea- 
sons, C. 1920. Part V, p. 135. a. 8. 


♦ Un'iJotd. (1870) 2 O'M. & H. 6, 
i tamuonh. (1869) 1 O'hL & H. 75. ^ 
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or refrain from voting, which may be pven at any time, although for obvious reasons 
It is usually given at or shortly before the election. Thus it has been held that the 
seat may be avoided for acts of treating done in July, though the dissolution did not 
take place till August* 


CASES. 

Bribery.—^Paying a voter’s debts®; permitting a voter to shoot'rabbits on the 
estate of the candidate®; paying travelling expenses of a voter on condition that he 
must vote for the payer*; paying rates and taxes of a voter®; payment made to keep 
away voters from voting*, payment to a voter for loss of time* 

Not bfibery.—Payment to dection agents*; payment of election expenses to 
a candidate®. 

Treating.—Where the respondent stood dnnks to all the members of a political 
club who were present three years before the election, this was held to be not treating, 
partly on account of the length of time between it and the election*®. 

Where the sitting member, after the election, treated a number of people (who 
met him on his leaving the borough to congratulate him) with whisky, but it was 
shown that he did not know whether they were voters or not, and in fact only two of 
them were, the dection was not avoided'*. 

Where refreshment was strictly confined to those who were actually engaged 
in the work of the dection, and were known supporters of the sitting member,,his com¬ 
mittee men in fact, the dection was upheld**. 

Where refreshment was provided on the polling day by the sitting member’s 
agent, but no one, as it appear^, partook of it, except those who bad come with the 
express object of voting for him, nor was there any previous announcement that such 
refreshment tvould be provided, nor anything said to the voters, at the time they got 
the refre^ment, the dection was not avoided”. 

Where the respondent gave an entertainment m the month of October, 1903, 
which all persons in the borough were invited to attend by an advertisement in a local 
paper, and printed handbills inviting all the friends of the candidate to attend and 
meet the retiring member, and stating that there would be a band and tea, cofTce, and 
refreshments, and two dozen bottles of whisky were provided after the ‘At Home’ 
began with the candidate’s consent, the election taking place in the following Janu¬ 
ary, it was held that there was no corrupt intention, and therefore the respondent 

■ party was given m September, 1905, at the country 

' < . , minalJy by a political social council, at which refresh¬ 

ments vkere provided on a lavish scale, and political spe^es i\ere made, this was 
held to be treating by an agent, the election taking place in January, 1906**. 

Where a philanthropic soacty was started, of which the respondent was presi¬ 
dent, and in time of distress a large number of tickets, many of which bore the res¬ 
pondent’s name, were given away, which entitled the possessors to food or coa ls, and 
the respondent alluded to such distnbution in his speeches, this was held not to be 
bribery or cheating, but the Judges expressed an opinion that it might be, if the giiing . 
of the tickets were coupled with a request for the individual’s vote, or if the tickets 


' VouiAol, (1869) 1 OM i. H. 291, 21 
L. T. 316. 

Lendondtrry case, (1869) 1 O.M. & H. 
Launcfston case, (187-1) 2 O’M. & IL 

* Cooper V Slade. (1857) 6 H. L. C. 746 
» Uofccjlrf. (1819) C & D 173. 

* Bradford. (1869) 1 0’.\L & H. 32L 

* BoUon, (1874 ) 2 O’M. Si H. 145. 

* I’chcAoI, sup, p. 295. 


• Belfast, (1869) 1 Si IL 2SS. 

o-M. = 

Carrkkftrtus. (1869) 1 0’.\L & IL 264, 

*3 Bradford, (1869) 1 O’M. & H 39 
** Carrukfirgus, sup., p. 26& 
t-« yarrrrouth. (1906) 5 O’M. Sc IL 

1<6. 196. 
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were given dishonestly and colourably on a large scale, although there were no selec¬ 
tion of voters only, and even if a large proportion of the recipients were non-voters,, 
and that in the latter case it would probably amount to bribery or treating at com¬ 
mon law*. 

A conversazione, though given in the name of a political assoaation, was to be 
paid for by the respondent, and refrediments were to be obtained by producing a ticket 
which cost three pence. It was proved that the refreshments could not have been 
supplied for the amount which was charged. The Court held that the refreshments 
were supplied in an excessive quantity to influence voters in favour of the respondent 
and avoided the election for treating by agents, but acquitted the respondent of per¬ 
sonal treating*. 

The giving of drink to those present at meetings of political associations, even 
before the electoral campaign has begun, is most dangerous®. 

Smoking concerts are objecticMiabl^ as affording an opportunity of treating*. 


17lC (/) Whoever voluntarily interferes or attempts to 
interfere with the free exercise of any electoral right 
at^kctioni" commits the ofifence of undue influence at an elec¬ 

tion. 

(2) Without prejudice to the generality of the provisions of 
sub-scction (7), whoever— 

(rt) threatens any candidate or voter, or any person in whom a: 
candidate or voter is interested, with injury of any kind, or 

(b) induces or attempts to induce a candidate or voter to 
believe that he or any person in whom he is interested will become 
or will be rendered an object of Divine displeasure or of spiritual 
censure, 

shall be deemed to interfere with the free exercise of the electorat 
right of such candidate or voter, within the meaning of sub-section 
(^). 

(3) A declaration of public policy or a promise of public 
action, or the mere exercise of a legal right without intent to inter¬ 
fere with an electoral right, shall not be deemed to be interference 
within the meaning of this section. 

COMMENT. 


This section defines ‘ undue influence at elections’. The offence is punishable- 
under s 171F. 

'* Undue influence at an election is defined as the voluntary interference or at¬ 
tempted interference with the right of any person to stand, or not to stand as, or 'vith- 
draw from being, a candidate, or to vole or refrain from voting This covers all threats of 
injury to person or property and all illegal methods of persuasion and any interferen^ 
with the liberty of the candidates or the electors. A sub-section is added to explain 
that the inducing or attempting to induce a person to believe that he will become the 
object ol Divine displeasure is also interference. It is not, howcver.'interfcrence within 
the meaning of the clause to make a declaration of public policy or a promise of public 
action 

“ The seamd sub-dause is merdy explanatory of the general definiuons in the 
first sub-clause and does not restrict the generality of the words used there. We have 

* St. CtoTge’s Dhuion case, (1896) 5 • Woitezler, (1892) Day’s El. Cas. 85r 

OM. & II. 89. 100: Wigarn. (1881) 4 0’.\L 88. 

8. 11. 1, 13, per Bouicn. J, * Roclusler, sup _ , 

* Roehesler, (1892 ) 4 O'M. & H. 159, * Statement of Ctojects and Reasons, o- 

Days El. Cas. 99 1920, Part V. p. 135, s. 9. 
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considered the criUosms of this clause based on the generality of the words employed 
but we arc saUshed that any attempt at spcofic enumeration would be open to a serious 
danger of loopholes m what we regard as a most salutary provision 

^^'hc^c an attempt or tlireat is pro\cd, it is unnecessary to pro\e that any per¬ 
son was in fact pTC\ented from %"oting because lire offence is complete. 

’ Injurj-See s. 44. supra ^ 

CASES. 


On the night prcceduig the day of an clocUon the complainant, a candidate, was 
prcN'cntcd from coming out of his house to canvass for votes by his rival candidate and 
others who were picketing the complainant's bouse It was held that the accused had 
not interfered or attempted to interfere with the free exercise of an electoral right or 
threatened any candidate or \-otcr with injury, and no prima facie case under this sec¬ 
tion wras made out*. 


Etiglish eases —Where it was proved tliat an agent for tire sitting member, wlio 
was a large cmplojcr of labour, first extracted a promise from his men not to vote at 
all. and subscqutr.lly threatened that if tlicy \oicd for L, they should have no further 
cmpIojTnait from liim. Uie election was a\oidcd. although some of the men so threat¬ 
ened left of their own accord previously to the election* 

One H, one of the respondent's principal agents, and chairman of one of the 
district committees at the tlection, who was a Justice of the Peace, and a trustee of 
stmiral chanties, and a \cry influential person in the borough, stood with his gardener, 
J. M. just outside one of Uic polling stations, and spoke to many of the voters as they 
came to the poll, and solicited one voter, who was wearing the petitioner’s colours, to 
vote for the respondent. When another vxrter wearing the petitioner’s colours was com¬ 
ing out of the polling station. J M called out, “ We shall know him and remember him 
another dayIt was held that though this eondurt was higWy improper, yet it did 
not amount by itself to undue influence so as to avoid the election*. 

Where undue influence by the improper exercise of spiritual influence was proved 
to have been comiruttcd by agents of the respondents, the elections were avoided. In 
this case it appeared that a pastoral had b«ai issued by the Catholic bishop to the 
clerg>' throughout certain constituencies, and was read by them from the altar a few 
days before the election The pastoral denounced the political party to which the 
petitioners belonged, condemned their principles as unlawful and unholy, and threat¬ 
ened with spintual injury and loss all persons who should vote for them^ 

171D. Whoever at an election applies for a voting paper or 
votes in the name of any other person, whether living 
or dead, or in a fictitious name, or who having voted 
once at such election applies at the same election 
for a voting paper' in his own name, and whoever abets, procures or 
attempts to procure the voting by any person in any such way*, com¬ 
mits the oUencc of personation at an election. 

COMMENT. 


This section defines ' personation at electionsThe offence is punishable under 
s. 171 F, 

The definition of ‘ personation' closely follcws the definition in s. 24 of the Ballot; 
Act, 1872, and covers both a person who attempts to vote in another person's name, or 
m a fictitious name, a voter who attemj^ to vote twice, and any person who abets 
procures or attempts to procure such voting*. 


* Statement of Objects and Reasons, G. I, 
1920, Part V, p. 17a 

•2 Ram Saran Das. (1926 ) 7 Lah. 2ia 

* U'eslbury, (1869) 1 O’M. it H. 47. 50 
< Lichfidd, (1880) Z O’M it H. 136 


salt <^F2) 4 O’M. it H 130. 

185, Days El. Cas. 132, 141. 
f Objects and Reasons. C. 

K 1920, Part V, p 135, s. 10. 
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Corrupt motive essential.—^To constitute the offence of personation under this 
section it is necessary to prove that the accused in doing the act with which he is charged 
was actuated by a corrupt motive^. 

1. 'Having voted once.. .applies at the same eleaion for a voting paper’. 
—^The offence of double voting can be charge not only under this section but also under 

55(1) of tlje Madras District Mumdpalities Act (Mad. Act V of 1920)®. It will 
be punishable also under sirmlar provisions of the District Municipal Acts of other 
provinces. 

2. ' Whoever abets . the voting by any person in any such way —^These 
words mean the abetment of the voting at an election in the name of another person 
living at that date, or in a fictitious name, or a second time®. If at an election a man 
applies to the presidmg officer for a ballot paper in a name other Utan his name of 
origin, or m the name by which he is generally known, but in a name which appears on 
the register of voters, and which was inserted therein by the overseers in the b^ef that 
it was the name of the'applicant, and for the purpose of putting him on the register, he 
is entitled to vote and if he does so he is not ^ilty of personation*. 


Personation.—The usual method of voting at an election was for the voter to 
obtain a paper called the signature slip and thereupon to go to the election officer and 
obtain a voting paper. An applicant went to an dection officer in charge of signature 
slips and produced a certain piece of paper bearing a certain number. The name L 
appeared m the electoral roll against that number and the applicant professed to be L. 
A patwart pointed out that the applicant was not L but was one M. After some 
dispute the applicant admitted that he was not L. It was held that the applicant 
not guilty of an attempt to commit the offence of fraudulently applying for a voting 
paper and thereby personating at an dection*. The Court observed ; " In this case 
the obtaining of the ‘ signature slip’ was an act which by itself would not have amount¬ 
ed to an application for a voting paper. The applicant was frustrated in the act 
of obtaining a signature slip If he had not been frustrated, all that he would have 
committed was the obtaining of a signature slip on false pretences. The completion 
of this act would not have amounted to a completion of the act of applying for a 
voting paper 

The applicant was accused of having abetted the personation of a voter at a 
mumcipal election in that, not being himself acquainted with the person who came 
forward to vote, he had, on the advice of others, put his name to a “ signature sheet ’ 
in token that the thumb-mark made by the voter was that of the person entitled to 
vote under a certain name on the electoral roll It was held that, inasmuch as the 
acts done by the applicant constituted the specific offence provided for by this section, 
he could offiy be tried for that offence, and could not be Ined for abetment of the 


general offence provided for by s 465 of the Code®. 

■tVhere the accused, a candidate at a Municipal election, was not aware of th^ 
fact that a certain voter was falsely personating one H and the accused did not profe^ 
to attest on his personal knowledge the voting paper of the voter, and where the poll¬ 
ing officer also was aware of the fact that the accused was not attesting on personal 
knowledge, it was held that the accu^ was not guilty of intentionally aiding the com¬ 
mission of an offence under this section*. 

In the electoral roll of a MunidpaJity one MD son of FM was recorded as a 
person enutled to vote. The accused MD whose father’s name was A asked for a 
ballot paper in the name of MD son of FM and when questioned he asserted that ms 
father’s name was FM. There was no evidence on the record that the officer ffW 
prepared the electoral roll intended to put the accused on the register and that 

1 Vcnfcoyva. (1929) 53 MaA 441 * AftUkkan Stngh. (1924 ) 22 .A L. -I- 

* Sbetha A>aT. 119241 M. W. N. 268, 1102, 26 Cr. L. J. 359. 

25 Cr. L. J. 442. * 

* Jiant Nath. (1925) 24 A L. J. 18(^ ® Ram Noth, (1924) 47 AIL 268. ^ 

184. 27 Cf. L. J. 705. * Ro”> Nath. (1925) 24 A l.s J- 1®^ “ 

* Fox. (1837) 16 C^ox 166. Cr. L. J. 705. 
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son of FM had no existence at all It was held that the accused was guilty of the 
offence of personation’. 


17IE. 

PuniihnKnt 

bnbcT>\ 


Whoever commits the ofTcnce of bribery shall be punish¬ 
ed with imprisonment of either description for a 
“ term which may extend to one year, or \^ith fine, or 
with both: 


Provided that bribery by treating shall be punished with fine 


only. 


Explanation —‘Treating’ means that form of bribery where 
the gratification consists in food, drink, entertainment, or provision. 


COM MENT. 


This section prusenbes the punishment whidi should be inflicted for the offence 
of bnberj* and treating. Bribery by treating is punishable with fine only. 


PRACTICE. 


Evidence.—Pro\c, where the accused is the giver of the bnbe, 

(1) that he ga\e gntifiaiion to a particular person ; 

(2) that he did so with the object of (o) inducing him or any other person 
to aterdse any electoral right, or (6) of rtnvarding any person for having exercised 
any such right 

Prove, where ilic accused is the acceptor of the bribe, 

(1) that he accepted athcr for himself or for any other person a gratification ; 

(3) that he did so as a reward (o) for exercising any electoral right or (b) 
for inducing or attempung to induce any other person to exercise any such right. 

Procedure.—Not cognizable—Summons—Bailablo—Not compoundable— 

Triable by Magistrate, Presidency or first class. 

Sanction.—Previous sanction is necessary for prosecution under this section*. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows :— 

(Wiicrc accused is the giver of Uie bribe.) 

That you, on or about the--<lay of-, at-, gave a gratification, 

to wit-, to— — with the object of [inducing him or -to exercise his elec¬ 
toral right] [or rewarding-for having exercised his electoral right] and thereby 

committed an offence under s. 171E of the Indian Penal Code and within my cog¬ 
nizance. 

(Where accused is the acceptor of the bribe.) 

That you accepted for yourself or for-a gratification, to wit-, as a 

reward [for exerdsing your or his electoral right] or [for indudng or attempting to 
induce-to exercise his electoral right]. 

And I hereby direct that you be tried on the said charge. 

171F. Whoever commits the offence of undue influence or per- 
fof sonation at an election shall be punished with impri- 
S sonment of either description for a term which may 
dection. extend to one year, or with fine, or with both, 

COMMENT. 

This section specifies the punishment for undue influence at an election 
(s 171C) or personation at an election (s. 171D). 


V Muhammad Dm, (1928) 30 Cr. L, J. 
SS. 

2 Cnminal Procedure Code, s. 196, 


Ponnuswami Thevar, (1921) 15 L. W 100 
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PRACTICE. 

Evidence.—Prove (1) that the accused voluntarily interfered or attempted to 
interfere with the free exercise of any electoral rigjrt; or , 

(2) that the accused threatfened any candidate or voter or any person in whom, 
a candidate or voter is interested, with injury of any kind; or 

(3) that the accused induced or attempted to induce a candidate or voter to 
believe that he or any person in whom he is interested will become or will be rendered 
an object of Divine displeasure or of spintual censure. 

In the case of personation at an election prove (1) that the accused at an elec¬ 
tion applied for a voting paper or voted in the name of any other person, whether living 
or dead, or in a fictitious name ; or 

(2) that the accused having voted once at an election applied at the same 
election for a voting paper in his own name; or 

(3) that the accused abetted, procured, or attempted to procure, the voting by 
any pierson in any one of the above ways 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 

Triable by Magistrate, Presidency or first class. 

Sanction.—Previous sanction is necessary for prosecution under this section’. 
If the act of the accused is punishable under this section sanction of the local Govern¬ 
ment is necessary For want of sanction he cannot be tried under s. 465®. 

Charge.—I (name and'office of Magislrate, etc,) hereby charge you (tianie' 
of accused) as follows •— 

That you, on or about the day of-, at-.voluntarily interfered 

(or attempted to interfere) with the free exercise of an electoral right, to wit—[or 
threatened—, a candidate (or voter or person m whom a candidate (or voter) to wit 
—is interested) with injury, to wit—1 or (Induced (or attempted to induce—a candi¬ 
date (or voter) at an election, to wit—, to believe that he or any person in whom he 
is interested, to wit—will become an object of Divine displeasure (or of spintual en¬ 
sure)] and thereby committed an offence punisliable under s 171F of the Indian 
Penal Code and within my cognizance 

And I hereby direct that you be tried on the said charge 

The charge for the offence of personation at an election should run thus 

I (name and office of Magistrate, etc,) hereby charge you (name of accused) 
as follows 

That you, on or about the-day of-, at Uie election, to wit—, appljw 

for a voting paper (or voted) (in (he name of another person, to wit—,who is living 
(or dead)! [or in a fictitious name, to wit—] {or in your name after having voted 
once at the said election] and thereby committed an offence punishable under s. 17lF 
of the Indian Penal Code and within my cognizance. 

And 1 hereby direct that you be tried on the said charge. 

Where the offence falls within tlie second paragraph of s. 171D the following 
should be substituted in place of the second paragraph in the above charge :— 

That you, on or about the-day of-, at the election, to wit—, abetted 

(or procured or attempted to procure) the voting by- (specify the act committed 

and which is punishable under the first para, of s. I7ID) and thereby committed an 
offence punishable under s. 171F of the Indian Pfenal Code and within my cognizance. 

17lG. Whoever with intent to affect the result of an election 
False statement niakcs or publishes any statement purporting to be a 
in connection with Statement of fact which is false and which he either 
an ciecuon. knows or bclicvcs to be false or docs not believe to 

be true, in relation to the personal character or conduct of any candi* 
date shall be punished with fine. 


* Criminal Procedure Code. s. 196 


Ram Nath. (1924) 47 All. 268. 
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COMMENT. 

False slalcmcnts of fact m relation to Uie personal character or conduct of a 
candidate arc penalized by this section which corresponds to s 1 of the Corrupt and 
Illegal Practices Prc\'cnUon Act, 1S95 (53 & 59 Vic, c. 40). To prosecute a person 
under this section something false must have been stated by him as a fact and not 
as a general imputation or as a matter of opimtKi, in relation to the personal character 
or conduct of the candidate wnth intent to affect the result of the election’. The sec¬ 
tion docs not apply to dcfamalorj’ slatcmaits about persons who arc not candidates 
at an dcction* 

It IS not a statement of fact relating to tlic personal character or conduct of a 
candidatc_io impute that he was saving that if he were to be elected he would take no 
part in any proceedings except to nod his head and hold up his hand’. 

PRACTICE. 

E\idencc.—^Pro^'c tl) that the accused made or published any statement in 
rdation to the personal character or conduct of a candidate 

(2) Tliat such statement was false and the accused either knew or believed 
it to be false or did not believe it to be true. . 

(3) That the accused made or published such statement with intent to affect 
the result of an dcction. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 

Triable by Magistrate, Presidency or first class 

Sanction.—Previous sanction is necessary for prosecution under this section*. 

Charge.—1 {namt and office of Mogtsltaie, etc,) hereby charge you (tjame 
of aceuicd) as follows 

That you, on or about the-day of-, at-, with intent to affect 

the result of the election, to wit—, made (or published) a statement in relation to the 
per^nal character (or conduct) of a candidate to wit—, which statement is false and 
which you knew (or belics'ed) to be false (or which you did not believe to be true) 
and thereby committed an offence punishable under s. 171G of the Indian Penal Code. 

And I hereby direct that you be tried on the said charge. 

171H. Whoever without the general or special authority in 
lUegal payment* Writing of a Candidate incurs or authorizes expenses 
m ejection wjUi on account of the holding of any public meeting, or 
ao ection. Upon any advertisement, circular or publication, 

or in any other way whatsoever for the purpose of promoting or 
procuring the election of such candidate, shall be punished with fine 
which may e.xtend to five hundred rupees; 

Provided that if any person having incurred any such expenses 
not exceeding the amount of ten rupees without authority obtains 
within ten days from the date on which such expenses were incurred 
the approval in writing of the candidate, he shall be deemed to have 
incurred such expenses with the authority of the candidate. 

COMMENT. 

This section makes it illegal for any one, unless authonzed by a candidate, to 
incur any expenses in connection with the pitxnotion of the candidate’s election. 

Under the proviso expenses may be incurred without the authority of a candi- 


» Radhakrishna Ayyar, (1932) 55 Mad. MudfAw. [19351 M. W N 1164 
791 • Ibid 

f Narayanaswamy NaSeker v. Devaraja * Cnminal Procedure Code, s. 196. 
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date up to an amount of ten rupees subject to ratification by the candidate of the action 
taken within ten days of the date on which the expenses are incurred. 

PRACTICE. 

Evidence.—^Prove (1) that the accused incurred or authorized expenses on 
account of the holding of any public racing, or upon any advertisement, circular, or 
publication, or in any other way. 

(2) That he did so for the purpose of promoting or procuring the election of 
a candidate. 

(3) That he incurred or authorized the said expenses without the general or 
special authority in writing of the candidate. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 

Triable by Magistrate, Presidency or first class. 

Sanction.—Previous sanction is necessary for prosecution under this section*. 

Charge.—I (noma and office of MagistTote, etc.,) hereby charge you (name 
of accused) as follows :— 

That you without the general (or special) authority in writing of-incurred 

(or authorized) expenses on account oT the'holding of a public meeting at—(or upon 
any advertisement, circular or publication. Exhibit—. or in any other way whatsoever) 
for the purpose of promoting (or procuring) the election of—and thereby committed 
an offence punishable under s. 171H of the Indian Penal Code and within my cogni¬ 
zance. 

And I hereby direct that you be tried on the said charge. 

1711. Whoever being required bv any law for the time being 
in force or any rule having the force of law to keep 
ciecSon” acMilSS accounts of expenses incurred at or in connection 
with an election fails to keep such accounts shall be 
punished with fine which may e.xtend to five hundred rupees. 

COMMENT. 

This section punishes failure to keep accounts of expenses incurred at or in 
connection with an election, if such accounts are required to be kept by any law or 
rule having the force of law. 

PRACTICE. 

Evidence.—Prove (1) that the accused was required by any law for the 
being in force or any rule having the force of law to keep accounts of expenses incurred 
at or in connection with an election. 

(2) That he failed to keep such accounts. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 

Triable by Magistrate, Presidency or first class. 

Sanction.—Sanction is necessary for prosecution under this section*. 

Charge.—I (name and office of Mapslrate, etc.,) hereby charge you (name 
of accused) as follows :— , ^ 

That you being required by law for th ' 
any rule having the force of law, to wit—,) t . ,, 

(or in connection with) the election, to wit— 

committed an offence pumshablc under s. 1711 of the Indian Penal Code and within 
my cognizance. 

And I hereby direct that you be tried on the said charge 


* Cnnunal Procedure Code, s. 196. 


* Ibid. 



CHAPTER X. 

Of COXTF.MPTS OF THE LIWFUL AUTHORirr OF PUBLIC SERVANTS, 


Tliis Chapter contains those penal provisions which are intended to enforce 
cAicdtcnce to the lawful aulhoniy of iniblic servants. Contempts of the lawful autho¬ 
rity of Courts of Justice, of officers of Rev'enue. of officers of Police, and of other 
public scfN'anls are punisliable under this bead. The penalties prescribed in this 
Chapter for particular offences obstructive of judiaal prooc^mgs must not be taken to 
interfere with other powers possessed by Courts of Justice and public functionaries to 
enforce their orders. They will not affect oUier coercive powers of the Courts of Justice 
to compel performance of their orders and decrees, whether by attachment and sale of 
property, by imprisonment or otherwise* 

172. Whoever absconds in order to avoid being served with a 
summons, notice or order* proceeding from any 
^ public sen'ant legally conipctcnf, as such public ser- 
ammOTs or other vant, to issuc such Summons, notice or order*, shall 
p.oat ic- punished with simple imprisonment for a term 

which may extend to one month, or with fine which may extend to 
five hundred rupees, or with both; 

or, if the summons or notice or order is to attend in person or by 
agent, or to produce a document in a Court of Justice*, with simple 
imprisonment for a term tvhich may c.xtend to six months, or with 
fine which may extend to one thousand rupees, or with both. 


COMMENT. 

ObjcCT.—The object of this section is to punish an offender for the contempt his 
conduct indicates of the authority whose pnxxss he disregards. The absconding must 
be with the intention of evading service. 

Scope.—^This section punishes the evasion of those orders which become binding 
from the moment they arc served. It does not apply to orders which become binding 
Without ■■ ■ „ 

I . • • fl) for attend¬ 
ance in w..,., w. ___ — - —• 

Ingredients.—^The section requires two things :— 

1. Absconding in order to avoid being served with a summons, notice or order. 

2. Such summons, notice or order must proceed from a public servant legally 
competent to issue it 

1. ' Absconds in order to avoid being served with a summons, notice or 
order '.—“ The terra * abscond' is not to be understood as implying necessarily that 
a person Iea\es the place in which he is. Its etymological and its ordinary sense are 

•emains 
: of the 
nues to- 

Refusal to accept a notica^ abusing the process-server and walking inside the 
house docs not amount to absconding*. 

’ In order to avoid—“ The absconding must be with a purpose. This implies 
that the absconder knows, or at least has reason to believe, the process ha's issued 


* M. & M. 143 

* Per Turner, C. J, m Madapusi Srini¬ 


vasa Avyansar, (1881) 4 Mad 393. 397 
» Bkujang, (1924) 1 O. W. N. 159. 
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He may., .abscond to avoid the issue of and this would not be an offence 

punishable under s. 172.. .When he knofws, or has reason to believe, that it has issued, 
he may be unwilling to show contempt of the authority of the Court or officer who has 
issued it, and may comply with it, or so conduct him^f that service may be effaced; 
but he can hardly be said to be guilty of contempt of authority if he does not know, 
and has not reason to believe, the authority has been exercised nor to be absconding 
to prevent the service of a process, if he does not know, nor has reason to believe, that it 
has issued 

' Summons, notice or order \—For the service of ‘ summons ’ see ss. 69-74, 
Criminal Procedure Code. A warrant addressed to a police-officer is not a ‘sum¬ 
mons, notice or order '*; nor a warrant addressed to a Nazir by a civil Court for the 
arrest of a defendant in execution of a decree*. Because from the wording of the 
section it appears that ‘ the summons, notice or order ’ therein referred to should te 
addressed to the same person whose attendance is required and who absconds to avoid 
being served with such * summons, notice or order ’. A warrant is not an order served 
on an accused, it is simply an order to the police to arrest him*. This section doe 
not cover the absconding from a warrant of arrest*. But this section is held appli¬ 
cable to witnesses who abscond to evadp the service of a warrant issued by a Magistrate 
under ss 181 to 196 of the Criminal Procedure Code*. This section was also held 
applicable where the accused who was placed m charge of certain attached property 
did not produce it for sale and evaded the service of notice to produce it*. 

2. ‘Proceeding from any public servant legally competent.. .to issue such 
summons, etc. ’—The liability of the accused depends upon the legal competence of 
the officer to issue the ‘ summons, etc.’*. 

* If the summons, etc, is to attend —This shows that existence of a sum* 
mons, notice or order is necessary to constitute the offence. It is not sufficient to 
^ow that a person apprehending that a process will be issued has absconded. He 
may do so in the hope that his absence will deter the Court or officer from issuing the 
process, and he would not be guilty of an offeree under this section. 

See s. 20. supra, as to the meaning of ‘ Court of Justice' 


PRACTICE. 


Evidence.—Prove (1) that the process m question was a summons, notice or 

order. 

(2) That the same was issued by a public servant. 

(3) That such public servant was legally competent as such to issue it. 

(4) That such process was issued m order to be served on the accused. 

(5) That the accused absconded in order to avoid being sen-ed with such 
process. 

For the second clause of the section prove further— 

(6) That the process required the attendance of the accused (either per* 
■sonally or by his agent) or required the production of a document by him (cither per¬ 
sonally or by his agent). 

(7) That such attendance or produaion was to be in a Court of Justice. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundablc— 

Triable by any Magistrate— Triable summarily. 


(Cr.) 71 ; Amir Jan. (1875) 7 N. W. P. ^; 
Ma/hi Mamud, ( 1905) 2 C. L. J. 62o. 3 Cr. L. 
J. 117; Annawdm. (1923) 1 K^n. 218. 

* ZahooT All Khan. (1872) 4 N. W. P. OTI 
Alla Baksk. (1890) P, R. No. 28 of 1890. See 
Jiira LiA. (1883 ) 3 A \S. N. 222. 


« Lakihmi. (1881) Unrep. Cr. C. 153. O. 
R. No. 21 of 1881 

* Shto Jangal PrOiad. (1928) 50 All. 06& 

• Hoium Manjee, (1863) 9 W. R. 

* Harnam Singh, (1918) 16 A L. J* 

19 Cr. L. J. 975. 

• Purshottam Valii, (1863 ) 5 B. H. C. (Cr* 
C) 33. 
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Complaint.—Complaint m writing; of the public sen-ant concerned, or of some 
other public sen-ant to wliom he is subonlinatc. is required’. 

173. Whoever in any manner intentionally prevents the serv- 
Prntnung scr* ing on Iiimsclf, OF on any other person, of any sum- 
0 .^°^ mons, notice or order proceeding from any public 

Of prc\cnur.K pub^ ser\'ant legally competent, as such public servant, 
Lcaiion thereof. jq jjjQg sumnions, noticc or order, 

or intentionally prevents the lawful affixing to any place of any 
such summons, noticc or order, 

or intentionally removes any such summons, noticc or order 
from any place to which it is lawfully affixed, 

or intentionally prevents the lawful making of any proclama¬ 
tion, under the authority of any public servant legally competent, 
as such public ser\’ant, to direct such proclamation to be made, 
shall be punished with simple imprisonment for a term which 
may e.xtcnd to one ctionth, or with fine which may extend to five 
hundred rupees, or with both: 

or, if the summons, notice, order or proclamation is to attend 
in person or by agent, or to produce a document in a Court of Justice, 
with simple imprisonment for a term which may e.xtend to six 
months, or with fine which may extend to one thousand rupees, or 
with both. 

COM MENT. 

This section punishes intentional prevention of the service of summons, notice 
or order, ^Vhat is required is some act of opposition offered to the officer serving 
the summons*. A refusal to sign a summons*, a refusal to receive a summons*, throw¬ 
ing dowTi of a summons after ser%'icc*, a refusal to accept a citation issued under s. 
147 of the United ^ovinces Land Revenue Act (U. P. Act III of 1901) or to sign 
the duplicate thereof*, and a refusal to take subpana under s. 160 of the Cnminal 
Procedure Code*, do not constitute the offence of intentionally preventing the service 
of a summons. The words “ prevents the serving on himself ” are not applipble to 
a case where the summons is tendered and refused, inasmuch as tendering is in itself 
good service. Under the Code of Criminal Procedure the mere tender to a jserson 
of a summons is sufficient, and a refusal by him to receive it docs not constitute the 
offence of intentionally preventing service thereof on him^f under this section®. A 
person who gets away from the serving officer and shuts himself in his house is inten¬ 
tionally preventing service either by tender or by delivery within the meaning of this 
section*. 

Refusal to serve as special constables,—In a case of dispute regarding the 
right to the possession of an estate between two parties, one of whom was represented 


1 Criminal Procedure Code, s. 195. See 
also ss. 476-479, 487. 

2 Uthudamawara. (1923) 1 Ran 49 

2 JCtilya bm Faktr, (1868) 5 B. H C. 
(Cr. C) 34; Khushal, (1869) Cr. R. for 
1869, Unrep Cr. C 17: Bhoobuneshtvar 
Dutt, (1877 ) 3 Cal, 621: KTt$hna Cobmda 
Das. (1892) 20 Cal. 358. 

* Punamdat Nadm, (1882 ) 5 Mad. 199; 
Ananta Kernaya, (1884) 1 Weir 80; Zapan- 
Its. (1920) 3 U. B. R. 202. 21 Cr. L J. 688; 
Uthudamauara. sup ; Debigir Tapdhan 
(1924) 23 A L. J. 148. 26 Cr. L. J. 909; 


Banuaii (1925) 24 A. L. J. 216, 27 Cr. L. 
J. 142. 

0 Arumuga Nadan, (1881) 5 Mad 200 
(»>, 1 Weir 79. 

* Ahmad Hussain Khan. (1909 ) 31 All. 
608. 

* Ckandtka Prasad. (1918) 21 O. C. 150 

19 Cr. L. J. 801. ' 

* See Sahdeo Rai, (1918) 40 All 577* 
Bahadura. (1925) 24 A. L J. 215. 27 Cr. L.' 



410 


L4W OF CRIMES. 


I CHAP. X. 


by the Court of Wards, the Magistrate of the District took up the cause of the latter, 
and alleging that it would be imposable to preserve the peace without employing a 
special police force, appointed the active men of the opposite party as speazd con¬ 
stables, and, on the latter refusing to serve as such, proceedings under this section 
were drawn up against them. It was held that the charge under this section had no 
relation to the offences alleged, and the proceedings thereunder were quashed.^ 

PRACTICE. 

Evidence.—Prove (1) that the process in question was’ a summons, notice or 
order, or a direction for a proclamation. 

(2) That the same was issued or made by a public servant legally competent 
to issue such process ; or that such public servant was legally competent to direct such 
proclamation to be made, the same being lawful, and under his authority. 

(3) That such summons, notice or order, was issued to be served either upon 
the accused, or upon some one else , or that such summons, notice or order, had b^, 
or was to be, lawfully affixed to soma place ; or that such proclamation was about to 
be made 

(41 That the accused prevented such service of the summons, notice or order; 
or tliat he prevented the affixing of such process, or that he removed the same when 
so affixed ; or that he prevented the making of such proclamation. 

(5) That the accused did as above intentionally. 

For the second clause of the section piove further— 

(6) That the process or proclamation required the attendance of the accused 
(either in person or by agent) or the production of a document; and 

(7) That such process or proclamation was to attend or to produce the docu¬ 
ment in a Court of Justice 

Procedure.—Not cognizable—Summons—Bailable^Not compoundable— 

Triable by Magistrate, Presidency, first or second class—Triable summarily. 

Complaint.—Clomplamt in wntmg of the public servant concerned or of some 
other public seivant to whom he is subordinate is required*. 

174. Whoever, being legally bound to attend in person or by 
Non attendance an agent at a certain place and time in obedience to 
Sder^^from* public ^ summons, noticc, order or proclamation proceed* 
seivani. ing from any public servant^ legally competent, .is 

such public servant®, to issue the same, 

intentionally omits to attend at that place or time, or departs 
from the place where he is bound to attend before the time at which 
it is lawful for him to depart*, 

shall be punished with simple imprisonment for a term which 
may extend to one month, or with fine which may extend to five 
hundred rupees, or with both; 

or, if the summons, notice, order or proclamation is to attend in 
person or by agent in a Court of Justice, with simple imprisonment 
for a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 

ILLUSTKATIONS. 

(fl) A being legally bound to appear before the Supreme Court at Calcutta 
in obedience to a subpeena issuing from that Court, intentionally omits to appear. 
has committed the offence defined in this section. 

» Coptnath Patyah. (1886) 10 C W. N. * Crunmal Procedure Code. s. 195. 

82, 2 C. L, J. 555. ss. 476-478, 487. 
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tb) A being legally bound to appear before a Zila Judge, as a witness, in 
obedience to a summons issued by that Sla Judge, intentionally omits to appear. A 
has committed the olTcnce defined in this section. 


COM MENT. 

The otTcncc contemplated by this section is an omission to appear at a parti¬ 
cular lime and at a particular place before a specified public functionary in obedience 
to a summons, notia or order, or proclamation not defective in form. 

Ingredients,—The section requires three essentials— 

1. Tliat a summons, notice, order, or proclamation for attendance must be 
issued by a public scr\'ani who was legally competent to issue the same. 

2 Tliai Uie person summoned must be legally bound to attend at a certain 
place and time in ob^icncc to tlie summons, notice, order or proclamation proceeding 
from the public servant. 

3. That Uic person summoned must ha\c (o) intentionally omitted to attend 

at that place or time, or (6) departed from the place where he was bound to attend 

before the lime at which it was lawful for him to depart. 

1. 'Legally bound to attend in person, at a cenain place and time in 
obedience to a summons, etc., proceeding from a public servant legally competent 
. to issue the same—A conviction cannot be had unless the person summoned 
was l^ally bound to attend, and refused or intentionally omitted to attend’. Where 
the presence of a person cannot be compelled.* refusal to appear does not amount to 
an olTcncc under this sccuort Tims where the presence of a lout could not be com* 
pellcd under s. 36 of the Legal Practitioners Act to show cause or to receive orders m 
the case, it was held that no oficncc under this section was committed*. 

' Certain place and time '.—It must be proved that he had notice to appear 

at a certain place and time and omitted to do so’ Where a summons did not men¬ 

tion the place at which, or the time of the day when, the attendance of the person 
summoned was required, it was held that such person could not be punished under 
this section* Disobedience to a summons, directing a person to appear at such place 
in camp as the Magistrate might be on the dale fixed, is not punishable®. A verbal 
order not spccif)ang the particular day on which a person is to appear is not a lawful 
order*. 

The place where a person is summoned to attend must be in British India. It . 
is not, therefore, an offence to disobey a summons issued by a British Magistrate direct¬ 
ing the person summoned to appear before him at a place outside the British territory’, 

' Summons ’.—A summons should be clear and specific in its terms as to the 
title of the Court, the place at which, the day and the time of the day when, the attend¬ 
ance of the person summoned is required, and it ^ould go on to say that such person 
is not to leave the Court without leave, and, if the case in which he has been summoned 
is adjourned, without ascertaining the date to which it is adjourned*. It must be one 
which could lawfully be issued*; hence, a summons to take away a bundle of leases for 
distribution is not such a summons’®. 


„ ‘ Sieenalh Chose. (1868) 10 W. R (O’) 
33; SiUu Padayacht. (1897) 1 Weir 81; 
Tajumaddt Lahory. (1868) 1 Beng. L. R. 
(A. Cr. J.) 1 . Khola Ram, (1907) P. L 
R. No. 37 of 1907. P. R. No. 4 of 1907, 6 
Cr. L. J. 107, 

P. /. Money. (1928) 6 Ran. 529. 

® Shib Pershad Chucke7butty. (1872) 17 
W^R. (Cr.) 38; Murad. (1920) 2 L. L. J. 

Ram Saran. (1882) 5 All. 7 : Bboianath. 
(1883 ) 3 A, W. N 109 ; Hira Lot, (1890) 10 
A. W. N. 1 ; Kukum Swih, (1926)24 A L J. 


536; (1872) 1 Weir 81; Narayana Reddle, 
(1882) 1 Weir 100 ; Ghulam Khan, (1887) P. 
IL No 14 of 1887. . i oo ; x-. 

J faswant, (1877) Colm. D. Cr. No 89. 

* (1870 ) 6 M. H. C. Appx. 10 

’ Ptfrc«s3, (1893) 16Mad. 463. Sez Ram 
Chand, (1921) 23 Cr. L. J. 230 

* Ram Saran, sup 

V' 22 Cr. L. J. 70. 

•® Chikka Honnappa, (1882) 1 Weir 97- 

ten wS”93.“*”' ® 
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by the Court of Wards, the Magistrate of the District took up the -cause of the latter, 
and alleging that it would be impossible to preserve the peace without employing a 
special police force, appointed the active men of the opposite party as special con¬ 
stables, aivd, on the latter refusing to serve as such, proceedings under this section 
were drawn up against them. It was held that the charge under this section had no 
relation to the offences alleged, and the proc^dings thereunder were quashed.* 

PRACTICE. 

Evidence.—Prove (1) that the process in question was a summons, notice or 
order, or a direction for a proclamation. 

(2) That the same was issued or made by a public servant legally competent 
to issue such process ; or that such public servant was legally competent to direct such 
proclamation to be made, the same being lawful, and under his authority. 

(3) That such summons, notice or order, was issued to be served either upwi 
the accused, or upon some one else; or that such summons, notice or order, had b^, 
or was to be, lawfully affaed to soma place; or that such proclamation was about to 
be made 

(41 That the accused prevented such service of the summons, notice or order; 
or that he prevented the afirxmg of such process; or that he remov^ the same when 
so affixed . or that he prevented the maldng of such proclamation. 

(5) That the accused did as above intentionally. 

For the second clause of the section prove further— 

(6) That the process or proclamation required the attendance of the accused 
(either m person or by agent) or the production of a document; and 

(7) That such process or proclamation was to attend or to produce the docu¬ 
ment in a Court of Justice. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 

Triable by Magistrate, Presidency, first or second class—Triable summarily. 

Complaint.—Complaint in wnling of the public servant concerned or of some 
other public servant to whom he is subordinate is required*. 

174. Whoever, being legally bound to attend in person or 
N'on-aitcndance an agent at a certain place and time in obedience to 
wdJ^from* public ^ Summons, notice, order or proclamation proceed* 
sm-ant. ing front any public servant^ legally competent, as 

such public servant®, to issue the same, 

intentionally omits to attend at that place or time, or depart 
from the place where he is bound to attend before the time at which 
it is lawful for him to depart®, 

shall be punished with simple imprisonment for a term which 
may e.xtend to one month, or with fine which may extend to fi'C 
hundred rupees, or with both; 

or, if the summons, notice, order or proclamation is to attend in 
person or by agent in a Court of Justice, with simple imprisonment 
for a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 

ILLUSTRATIONS. 

(a) A being legally bound to appear before the Supreme Court at Calcuiia 
in obedience to a subpeena issuing from that Court, mtentionally omits to appear. • 
has committed the offence defined in this section. 

* Coptnalk Patyak. (18S6) 10 C. W. N. ' Criminal Procedure Code, s. 195. ^ 

82, 2 C L. J. 555. ss. 476-478, 487. 
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ibi A being legally bound lo appear before a Zila Judge, as a witness, in 
obedience to a summons issued by that ^la Judge, intentionally omits to appear. A 
has committed the ofTcncc defined in this section 


COMMENT. 

The offence conionplated by this section is an omission to appear at a parti¬ 
cular time and at a particular place before a specified public functionary in obedience 
to a summons, notice or order, or proclamation not defective m form. 

Ingredients.—The section requires three essentials— 

1 Tliat a summons, notice, order, or proclamation for attendance must be 
issued by a public servant t\ho was legally competent to issue the same. 

2 That Uic person summoned must be legally bound to attend at a certain 
place and lime m obedience to the summons, notice, order or proclamation proceeding 
from the public scr\-anL 

3 That tlic person summoned must have {a) intentionally omitted to attend 
at lliat place or time, at ib ) departed from the place where he was bound to attend 
before the time at wWch it was lawful for him to depart. 

1 . 'Legally bound to attend in person, at a certain place and time in 
obedience to a summons, etc., proceeding from a public ser\'anc legally competent 
. .to issue the same*.—A conviction cannot be had unless the person summoned 
was legally bound to attend, and refused or intentionally omitted to attends Where 
the presuice of a person cannot be compelled.' refusal to appear docs not amount to 
an ofTcncc under this scctioa Tlius where the presence of a tout could not be com* 
pelled under s. 36 of the Legal Practitioners Act to show cause or to receive orders in 
the case, it was held that no offence under tius section was committed^ 

* Certain place and time ’.—It must be proved that he had notice to appear 
At a certain place and time and omitted to do so^. Where a summons did not men* 
tion the place at which, or the time of the day when, the attendance of the person 
summoned was required, it was held that such person could not be punished under 
this section*. Disc^Kdicnce to a summons, dirocting a person to appear at such place 
in camp as the Magistrate might be on the date fixed, is not punishable^. A verbal 
order not specifying the particular day on which a person is to appear is not a lawful 
order*. 

The place where a person is summoned to attend must be in British India. It 
is not, therefore, an offence to disobey a summons issued by a British Magistrate direct¬ 
ing tlie person summoned to appear before him at a place outside the British terntory’. 

' Summons—A summons should be dear and specific in its terms as to the 
title of the Court, the place at which, the day and the time of the day when, the attend¬ 
ance of the person summoned is required, and it should go on to say that such person 
is not to leave the Court without leave, and, if the case in which he has been summoned 
is adjourned, without ascertaining the date to which it is adjourned®. It must be one 
which could lawfully be issued*; hence, a summons to take away a bundle of leases /or 
distribution is not such a summons’®. 


* Szeenalh Chose. (1868) 10 W. R. (Cr.) 
33: Sittu Padayachi, (1897) 1 War 81, 
Tajumaddi Lahoiy, (1868) 1 Beng. L R. 
(A. Cr. J) 1: Khota Ram. (1907) P. L 
IL No 37 of 1907, P. R. No. 4 of 1907, 6 
Cr. L. J 107. 

e P. J. Money. (1928) 6 Ran 529 

* Shib Petshad Ckuckeibully, (1872) 17 
W^H. (Cr.) 38; Murad. (1920) 2 L. L. J 

* Ram Satan. (1882 ) 5 All. 7 . Bhtdmalh. 
(1883 ) 3 A. W. N 109 , H,ra Lai. (1890) 10 
A. W. N. I , Kukum Singh. (1926)24 A. L, J. 


5^: (1872) 1 Weir 81 ; Narayana Reddie, 
(1882) 1 Weir icio ; Ghulam Khan, (1887) P 
K. No 14 of 1887. 

* Ram Saran. sun 

»’ 22 Cr, L, J, 70. 

W Cliifetfl Honnabpa. (1882) 1 Weir 97 ' 

teTMCsoE™’ ‘ 
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Where a summons is not sealed as required by Madras Act III of 1869, s. 2» 
under which it is issued, the conviction is bad^. 

The issue of a citation to an alleged defaulter under s. 147 of the United Pro¬ 
vinces Land Revenue Act, 1901, does not involve him in any legal liability to attend, 
and non-compliance with it does not render him guilty of an offence under this section*. 
The Oudh Chief Court has differed from this view*. 

‘ Order ’.—A verbal order given to a witness by a Court to attend on a parti¬ 
cular day at a particular hour is an order the disobedience of which is punishable under 
this section*. The order should be directed or addressed to the accused®. 

Order to attend necessary.— A Munsif called upon a Vakil to show cause why 
a report should not be made against him to the High Court for gross professional mis¬ 
conduct. The Vakil put m a wntten explanation and the matter was ordered to be 
put up on a certain date for orders. On the day fixed he did not appear and a pro¬ 
ceeding was drawn up for his prosecution. It was held that as there was no order en¬ 
joining upon the Vakil to appear personally before the Munsif the proceeding should be 
quashed®. 

■ In the absence of an order in wnting as required by s 162, Criminal Procedure 
Code, a person who is asked orally to appear before a police-officer as a witness docs 
not commit an offence under this section for non-appearance*. 

* Public sen-ant —See s. 21, supra. A receiver appointed under the Land Re¬ 
gistration Act (Beng Act VII of 1876, s 56) is not a public servant within the meaning 
of this section*. 

2. * Legally competent, as such public servant —The public servant must be- 
legally competent to issue summons, etc. If he is not legally competent to issue the 
summons, notice or order in virtue of which the attendance of the accused is required, 
no offence is committed*. Disobedience to a summons issued by a Village Magistrate nho 
has no jurisdiction over the offence is not punishable under this section*®. Similarly, dis¬ 
obedience to an order of a police-officer which he is not competent to issue is no* 
punishable under tins section**. The Cl ' ’ . . " ' 

servant, is not legally competent as such , - - 

and disobedience to such an order is not . .....g,. 

It was held similarly where a Tahsildar*®, a Mahalkari**, a Mamlatdar*®, and a Recei¬ 
ver*® having no jurisdiction issued summonses for attendance ; where a Collector issued 
a notice under s. 193 of the Land Revenue Act when there was no investigation, suit or 
other business before him**; and where a Sub-Deputy Collector issued a notice under 
s. 8 of the Chowkeedaree Act (Beng. Act VI of 1820) for attendance**. 

The accusei 
to attend the Coui 

they could not be i ,. . « 

not provided for by the law*®. 


* Narasaiya, U882) 1 Weir 100. 

a Bhitgu Singh, (1925 ) 49 AIL 2C6 ; Ban- 
uari Lcl. (1926 ) 49 All. 215; Himawhal 
Swgh. (1930 ) 52 All. 568, F.a See Tiia 
Ram. (1928) 26 A. L. J. 1201. 29 Cr. L. J. 
910, F-B. 

* Ckandtika Stngh, (1927) 4 O. W. N. 
1211. 29 Cr. L. J. 94. following Ram Noli 
Singh. (1910) 13 O C 55. 

* Guman. (1873) Unrep. Cr. C. 75: (1870) 
5 M. n. C Appx. 15; (1870) 1 Weir 87; 
(1872) 7 M. H. C. Appx. 3. 

» Fhkha. (1870) P. R. Na 6 of 1870. 

* Piokash ChundcT Saikar, (1903) 7 C. W. 
N. 797. 

* Viraumi PSlai. (1895) 1 Weir 86 

* Ebrahtm Sircar. (1901) 29 Cat 236. 

» Kajhi Ram. (1871) P. IL No. 2 of 1871. 


(1865) 1 Weir 87. ,, „ 

** Chaltar Stngh. (1885) 5 A W. N.,43. 
** Puisboltam Valji, (1868) 5 B. H- ^ 
(Cr. C) 33. 

Copia. (1904) 24 A. W. N. 122. 1 Cr L- 
J. 497; Khota Ram. (1907) P. It No- j ^ 
1907, 6 Cr. L. J. 107; Shiam Lai. (1914) 12 
A L. J. 680, 15 Cr. L. J 595. „ 

** Venkaji SAasJtar,(1871)8 B. H. C. (Cr. 
C.) 19. ^ _ 

** Mahomed Ismail, (1873) Unrep. Cr. 

7a Cr. It of 1873. 

*• Ebiahim Sircar, (1901) 29 CaL 23o. 

« Watts /Iff. (1916) 14 A L. J, 10o9. U 
Cr. L. J. 471. 

*• Basal Ali. (1899 ) 3 C. W. N. «!«*•„ 
*• A'ojfii* Ram, sup.; Kuria, (1875) P. 

No. 18 of 1875. 
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3. ' IntcQtionally omits to attend at that place or time, or departs.. before 
the lime—The omission to appear in answer to the summons must be intentional'. 
If the witness explains his inability to the process*ser\’cr that he will not be able to at¬ 
tend, he does not “ intentionally ’’ disobey the summons*. It must be proved that the 
twn-aiicndance was m the nature of a wilful disobedience** Before conviction the 
Court is bound to decide whcUier there was an mtcntional disobedience to the summons 
,, . . • • I' a person is 

' . ,. ■ . . , ■ , this would 

.K' . , ^ , ■ • >. • — The mere 

fact that he was r\Qt so danecrously ill that he could not be moved or that he did not 
send a man to inform the Court of his illness, would not render him punishable under 
this section*. 

A man m obedience to a summons attended a Magistrate's Court at 10 a.m., 
but fuxding the Magistrate not present m Court at the ume mentioned in the summons, 
departed without waiting for a reasonable time. It was held that he was guilty of an 
offence under this section* But a person who departs without permission is not guilty > 
under this section in the absence of a direction that he should not leave without permis- 
■yon*. 

A witness was summoned by tlic Hi^ Court to give,evidence and left the juris¬ 
diction without being discharged as a witness and without the permission of the Court, 
in order to avxiid giving cndcncc. It was hdd that such conduct amounted to con¬ 
tempt, and that the High Court had inherent jurisdiction to punish for that contempt, 
provided that this summary remedy was necessary as where proceedings in the ordinary 
course of Uw were not calculated to pul a timely and efficient check upon the wrong¬ 
doer, and provided further that Uic specific olTence was distinctly stated and the person 
in contempt had an opportunity of answenng the charge*. 

Public sen-ant absent.-^IVhcre a public servant is absent on a date fixed in the 
summons, the person summoned cannot be convicted, though he purposely fails to 
atttmd*. 

Appcacance through a lawyer instead of in person.—^Vhe^e a person did 
make an appearance, thou^ not a personal appearance, on service of summons, it 
was held, under the circumstances, not to be an offence under this section'®. But having 
regard to Sch. V of the Code of Criminal Procedure, if a summons require appearance 
in person, the accused is legally bound to attend pcmonally and cannot appear by agent 


under the 
1 that day 
.iroseoited 

for failing to attend m answer to the summons and convicted under this section and 
sentenced to pay a fine of Rs. 5 or to suffer two days’ simple imprisonment. It was 
held, in revision, that there was no intentional omission to appear, that as an officer 
of the Court it was the duty of the advocate no less to the Bench than to his own client 
to be ready when the case in which he was briefed w'as called, and that finding himself 
unable to abandon his client’s interests he had instructed counsel to represent the matter 
to the Court, and that no offence under this section was committed". 

Personal service necessary.—Before the provisions of this section can come into 
play, personal service of summons must be attempted'*. Where a summons was shown 


' /. R. Ifas. (1923) 1 Ran. 549. 

* Ramdhir. (1880) P. R. No. 22 of 188a 
Loll. (1869) IN W. P. 303. See 
(1^2) 2 A W. N. 52; Steenclh Ghosh. 
(1868) 10 W. R. (Cr.) 33. 

23‘cn ? J '2S“'' 20 A L. J. 192. 

« ktsan Bapu, {1885) 10 Bom. 93; Su/Aer- 


land, (1870) 14 W. R. (Cr.) 20. 

* Naiaymappa. (1890) J Weir 99. 

» Ebiahim Mamoo]ee, (1926) 4 Ran. 257. 

« f^®23) 1 Ran. 549. 

« HuTynath CAott-rfry,(1857)7 W. R. (Crl 
58; Ftjkka. (1870) P. A No. 6 of 1^0 ^ ^ 



414 


LAW OF CRIMES. 


[CHAP. X. 


to a person and taken back, it was held that it liad not been served so as to render that 
person liable under this section for non-attendance'. Service of a notice on the pleader 
of a party is not sufficient in criminal cases*. The mere affixing of summons to the 
house of the person required to attend is not sufficient. It should be proved that it was 
brought to the knowledge of the accused that he was requir«l to attend®. 

Escape from custody.—The section does not apply to the case of a defendant 
escaping from custody under a warrant in execution of a decree of a civil Court*. 

Madras Regulation IV of 1816.—The .provisions of this section are not in 
conflict with the special provisions of ss. 15 and 16 of Regulation IV of 1816 (Madras). 
In ordinary cases obedience to the summons of a Village Munsif should be dealt with 
under the Regulation But if a charge is laid under the Penal Code the criminal Court 
must deal with it®. 

Madras Act III of 1869.—There are several cases deciding whether disobedience 
to a summons issued by a Tahsildar under Act III of 1869 is punishable under this 
’section or not® 

Statutory application.—See the Coroners Act (IV of 1871), s 17 ; the Coronere 
(Bombay Amendment) Act (Bom. Act XIII of 1930) s. 17 (3) ; the Dekkhan Agri* 
cuUunsts' Relief Act (XVII of 1879), s. 40; the Native Converts Marriage Dissolu¬ 
tion Act (XXI of 1866), 5. 11, the City of Madras Municipal Act (Mad. Act I of 
1884), ss. 161, 454. 


PRACTICE. 

Evidence—Prove (1) that the obligation to attend was in obedience to a sum¬ 
mons. etc 

(2) That such summons, etc, was issued by a public servant, legally com¬ 
petent as such, to issue the same. 

(3) That the accused became thereby legally bound to attend, in person or by 
agent, at a certain place and time. 

(4) That he omitted to attend at such place or time; or that he departed 
from the place before the time at which it was lawful for him to depart 

(5) That he did as above intentionally. 

To bring the case within the second clause it must be further proved— 

(6) That the summons or notice was to attend in person or by agent in a 
Ckiurt of Justice. 

It must be proved that it was brought to the knowledge of the accused that he 
was required to attend and that he intentionally omitted to do so®. The mere produc¬ 
tion of the summons to the accused with an endorsement of service is not sufficient 
proof of service in the absence of the evidence of the officer who is said to have served 
the summons*. 

A summons directing a person to appear within a certain number of days does 
not comply with the requirement of this section*. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 

Triable by any Magistrate—^Triable summarily. 


1 Kubpan, (18S7) 11 Mad. 147; Kanan- 
tal Danaltam. (18^) 5 B. H. C. (Cr. C) 

2a 

s Sartuuafi Debt V. Maharaja Duria 
Churn Laka, (1902 ) 6 C. W. N. 927.^ ^ 

* Ptrurnnamalawaram, (1884) 1 Wdr 84 ; 
(1871) 6 M. IL C. Appi. 29; Canapatki 
At^an. (1882) 1 Wor 85. 

« Sardar Palhu. (1863) 1 B. H. C. 38; 
(1874) 7 M. H. C Appx. 43 ; Dhota, (1870) 
I*. It. No. 27 of 187a Contra, H<fra Smik. 
(1870) I*. R. No. I of 1871. 


• Ramachandtappa, (1883 ) 6 Mad. 249 
« (1871) 6 M. H. C. Appx. 44; 

Saraiuiamayya, (1889) 1 Weir 95 ; > 
lhappa Chtlti. (1889) 12 Mad. 297: Vttia' 
iorntfiaidu. (1897) 1 Weir 95 ; 

(19(33) 1 Wdr 96; Rcddt Retona Coud. 
(1903) 1 War 95; Karuppana Muda-i- 

(19(38) 1 Wdr 96. 

» War {3rd Edn.). 47. . 

■ Odda Kolanlhan. (18^) 1 War Sa. 

• Samanalh. (1894) I War 82. 
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.\n olTcnce under this section cannot be tried by a Magistrate in whose Court 
the accused has failed to appear The prohibition is absolute and the consent or otlier- 
wise of the accused is immatcnaP 

Complaint.—Complaint in writing of the public servant concerned, or of 
some other public scr\ant to whom he is subordinate, is necessary*. An offence under 
this section cannot be tned by the officer whose order is disobeyed* 

175. W'hocvcT. bcinj* lejralh bound’ to produce or deliver up 
Omi^yon to pi^ documcnt to any public servant*, as such, inten- 

cucc dDounent to ii- 

public sen-ant by tionallt omits SO to producc or deliver up the same, 
person legally shall bc punishcd with simple imprisonment for a 

bound lo produce l-l 

it term which may evtend to one month, or with fine 

which may extend to five hundred rupees, or with both ; 

or, if the document is to be produced or delivered up to a Court 
of Justice*, with simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one thousand rupees,, 
or with both. 

ILLUSTRATION. 

A. being legally bound lo producc a document before a Zvia Court, intentionally 
ormts to producc the same A has committed the offence defined in this section 

COMMENT. 

A witness who having a document docs not produce it comes under this section 
and not under 0. XVI. rr. 17-18, of the Civil Procedure Code* 

1. ' Legally bound —See s. 43, supra. 

2 . ’ Public senaot '.—Sec s. 21 , supra. 

A rccehcr appointed under the Land Registration Act (Beng Act VII of 1876^ 
&. 56) is not a public servant within the meaning of this sccuon*. 

The public servant must bc legally competent to call for the document. 

A person called upon by a Sub-Registrar to produce Uie onginal document, which 
was registered in his office, to enable Wm lo compare it with the copy of the deed in 
the Registration Office Register, which, it was suspected, was tampered with, is not 
legally bound to produce it, and he cannot, on his failure to do so, be convicted under 
this section®. 

Where an accused, while on his trial for offices under ss. 471 and 193 of the 
Penal Code, being directed to producc a certain incriminating document, did not pro¬ 
duce the document and in consequence the prosecution against him failed, it was held 
that he could not be convicted for his omission to produce it’. 

3 . • G)uit of Justice '—See s. 20, supra. 

Statutory application.—See the Coroners Act (IV of 1871), s 17 ; the Coroners. 
(Bombay Amendment) Act (Bom. XII! of 1930), s. 17(J); the Presidency Small 
Cause Courts Act (XV of 1882), s. 83 ; the Land Aajuisition Act (I of 1894), s 10 : 
the Indian Works of Defence Act (VII of 1903), s. 11 ; the Bengal Irrigation Act 
(Beng. Act III of 1876), s. 10 ; the Punjab Military Transport Animals Act (Punjab- 
Act I of 1903), s. 13. 


* Muhammad Dw. (1934 ) 35 P, L. R. 
454, 35 Cr U J. 1166. 

* Criminal Procedure Code, & 195 See 
also ss. 476-478, 487. 

* Deo SoJon Ttwait, (1918) 16 A L. J. 
432, 19 Cr. U J. 688. 

* Pttmehand Douilatiam, (1887) 12 Bom. 


^ Sec also Sa/ig Ram. (1890) 10 A W. N. 

* Ebrahim Siicar, (1901) 29 

* Asmatulla St'rd 1905) 2 1 

* fsliH>sr CJifl hal ( /-* 

W. N. 1016, 8 . ^ ^ 
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The amendment of s. 136 of the Civil Procedure Code by O, XI, r. 21, of the 
present Code, and the omission from r. 21 of all references to s. 188 or other sections 
of the Penal Code, indicate that a party to a suit, who fails to comply with an order 
for producticMi or inspection of documents, can be punished only in the manner pres¬ 
cribed by that rule, and is not punishable under this section or any other section of the 
Code!. 


PRACTICE. 


Evidence.—Prove (1) that it was a public servant, or a Court of Justice, against 
whom the offence was committed, 

(2) That the accused was legally bound to produce or deliver up the docu¬ 
ment in question to such public servant, or Court of Justice. 

(3) That the accused omitted to produce or deliver up the document ^ 

(4) That the accused did so intentionally. 

The prosecution must prove that the accused was in possession of the document 
required to be produced when it is doubtful which of the two accused had the docu¬ 
ment, they could not be convicted®. 

Procedure.—Not cognizable—Summons—Bailable—^Not compoundable;—Tria¬ 
ble by the Court in which the offence is committed, subject to the provisions of Ch. 
XXXV of the Cnminal Procedure Code , or, if not committed in a Court, a Presi¬ 
dency Magistrate or Magistrate of the first or second class—Triable summarily. 

When any such offence as is described in this sectiori is committed in the view 
or presence of any Civil, Criminal or Revenue Court, the Court may cause the offender 
to be detained m custody, and at any time before the rising of the Court on the same 
day may, if it thinks fit, take cognizance of the offence and sentence the offender to a 
fine not exceeding two hundred rupees, and. in default of payment, to simple imprison¬ 
ment for a term which may extend to one month, unless such fine be sooner paid*- 

A criminal Court inflicting a fine for contempt of Court should specifically re- 
•cord its reasons and the facts constituting the contempt, with any statement the offender 
may make, as well as the finding and sentence*. 

A ^urt other than the High Court can try persons for offences committed 
before itself only in cases to which s. 477, or 4^ or 485 of the Criminal Procedure 
-Code is applicable, and none of the sections is applicable when the accused is charged 
under this section^ 

Complaint.—Complaint in writing of the public servant concerned, or of some 
other public servant to whom he is subordinate, is required®. 

176. Whoever, being legally bound to give any notice or to 
Omission to give furn'sh information on any subject to any pubi'^ 
notice or infonna- Servant*, as such, intentionally omits to give such 
^by^^'per^n hotice Of to furnish such information in the manner 
ie3y bound to and at the time required by la\v*, shall be punished 
give iL ^vith simple imprisonment for a term which may 

extend to one month, or with fine which may extend to five hundred 
rupees, or with both ; 

or, if the notice or information required to be given respects 
the commission of an offence, or is required for the purpose of pre* 
venting the commission of an offence*, or in order to the apprehension 
-of an offender, with simple imprisonment for a term which may c'i- 


1 Ram Chand. (1910) P. R- Na 15 of 
1910, 11 Cr. L. J. 386. 

a Damn Ram. (1917) 4 P. L W. 65. 

5 Cnminal Procedure Code. s. 480. 

* Panclinanda Tambiran, (1869) 4 M. H. 


C. R. 229. 

» Seshayya, aS89) 13 Mad. 24. 

• Cnminal Procedure Code, s. 19* 
also S3. 476-478, 480-482. 487 
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tend to six months, or with fine which may c.xtcnd to one thousand 
‘rupees, or with both. 

COMMENT. 

Scope.—This section applies to persons uptwi whom an obligation is imposed 
hy law to furnish certain information to public servants, and the penalty which the 
law provides is intended to apply to parties who commit an intentional breach of such 
•obligation*, and not where the public servants have already obtained the information 
from other sources*. 

When once the information of the fact of the enme has reached the police, the 
•object of the section has been fulfilled and no further duty imposed by it remains*. 

Ingredients.—This section requires— 

1. That a person must be legally bound to give any notice or to furnish infor¬ 
mation on any subject to a public servant 

2. That he has intentionally omitted to give such notice or information in 
the manner and at the time required by law. 

1. 'Legally bound to gi%c any notice or to furnish information, to any 
public ser%ant'—See s. 43, supra To bring home the charge to the accused he must 
be shown to be legally bound to furnish information Where a person is not legally 
bound to furnish information, this section does not apply. Thus where the owner 
of a house failed to give information to the police of suicide by a member of his family 
by falling into a well m the compound of his house, it was held that he was not guilty 
of an offence under this section because s. 45 (1) of Uie Cnminal Procedure Code 
imposes a duty on the owner of land of giving information of an offence and not on 
the owTitf of a house*. It is submitted that if the houso-owner was not the owner 
of the land on which the house stood, he was surely the occupier of that land and tie 
was therefore guilty. Mere servants, for instance, who arc dependent on their master, 
•do not come within Uie categow of persons legally bound to give information*. Seve- 
ral Acts have imposed obligations on persons to give notice or information to public 
servants, e.g, the Foreigners Act*; the Coroners Aa*; the Criminal Tribes Act*; the 
Dramatic Performances Act*; the Indian Succession Act”*: the City of Bombay Mu- 
niapal Act“ ; the Land Acquisition Act**; the Code of Criminal Procedure**; the In¬ 
dian Registration Act **; the Indian Mines Act **; the Indian Works of Defence 
Act’*. * 

.. See s. 21, supra, as to the meaning of 'puUic servant’. 

Presumption of knowledge of an offence.—The refusal by a person to join 
in a dacoity does not imply a knowledge on his part of the commission of that offence 
or render him liable under this section”. 

2. ' Intentionally omits to give such notice, .in the manner and at the 
time required by law —Where a person is under a legal duty to report certain facts 
and fails to report them, he must be presumed to intend to conceal them. IVhere a 
person failed to give information to the police of the explosion of fireworks, which 


* Phoi 
R. (Cr) 

18 W. R. 

* SasI, 

CaL 623 , Pandya Nayak. (1884)'7 Mad 436 ; 
Copal Singh. (1892) 20 Cal. 316 ; Sher Smgh, 
(1888) P. IL No. 5 of 1889; Dhara Singh, 
(1933 ) 34 Bom. L. R. 712. 

* Sada, (1893) Unrep. Cr. C 674. 

« Iliru Salua Desla, (1928) 30 Bom. L. R. 
1570, 53 Bom. 184. 

s Thakri, (1911) P. \V. R. (Cr.) No. 17 
of 1911. 

« Act III of 1864, s 20. 


- Act IV of 1871, s. 17 

* Act XXVII of 1871, s. 9. 

• Act XIX of 1876, s. 7. 

»» Act XXXIX of 1925. s. 317(3). 

»* Bom. Act III of 18^ ss. 473. 155(1) 
(2), 187. 

w Act I of 1894. 5. 10(2). 

(d) ^ ^ 

**'Act'xVI of 1908, s. 82. 

»* Act IV of 1923, ss. 12. 31. 

*• Act VII of 1923, s. 11. 

” lakai Mundul, (1867) 7 W. Ih (Cr.) 


L. C 14 
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resulted in tlie death of a child, as required by a statute, it was held that he was 
guilty of an offence under this section^. But where one of several persons bound to 
give information directed the village watchman to the knowledge of the others to make 
a report at the police-station and he neglected to do so it was held that no offence was 
committed as it could not be said that the persons intentionally omitted to give the 
information®. 

3. ' If the notice, etc., respects the conunission of an offence, or is required 
for .. preventing the commission of an offence —^This expression refers to the 
commission or prevention of some particular offence and not to the commission or pre¬ 
vention of offences generally Thus, the information required to be given under s. 565 
of the Criminal Procedure Code cannot be said to be required for the purpose of pre¬ 
venting the commission of any particular offence though it may be required for pre¬ 
venting the commission of offences generally®. 

The word ‘ offence ’ here denotes a thing punishable under the Code or under 
any speaal or local law when punishable under such law with imprisonment for a term 
of six months or upwards (s 40). 

CASES. 

Omission to give information under s. 45, Criminal Procedure Code.-- 
An omission by an owner of a house to give information of a sudden or unnatur^ 
death* is not an offence under this section, because owners or occupiers of houses m 
a village arc not owners or occupiers of land under s 45, Criminal Procedure Godw¬ 
in order to support a conviction under this section against a person for not giving ^ 
formation of an occurrence falling under clause (d) of s. 45, Criminal Procedure Code, 
it IS not necessary to show that the death actually occurred on his land, when the ar- 
cumstances disclosed show that a body has been found under circumstances denoting 
that the death was sudden, unnatural, or suspicious; the finding of the body being a 

e of evidence to the 

. * was convicted under 

i. , jewel of the daughtff 

of a certain person was either stolen or lost It was held that as the information did 
not relate to the commission of the non-bailable offence of theft, which the Village 
Magistrate was bound to communicate to the Magistrate or police, under s. 45(1) (c/ 
of the Criminal Procedure Code, his conviction was illegal'. , 

Liability of a Karnam.—A Kamam is legally bound to’furnish true informa¬ 
tion regarding cultivation in his village*. But a Kamam who omits to submit culti- 
vation accounts of his village in obedience to the orders of the Revenue Inspector is 
not guilty of an offence under this section* 

Punjab Land Revenue Act.—Accused, a Zaildai, was convicted under this 
section for failing to give information of two cases of house-breaking, it being his 
duty under rule 25, framed under s. 28 of the Punjab Land Revenue Act, "to 
heinous crimes to the Police and Magistrate'*. It was held that, having regard W 
s. 43 of this Code, though a Zaildar was required by virtue of the rule to report, 
rule did not cast upon him a legal duty to report, such as was imposed by ^ 
and express enactment of the I^gidaturc, so that he could be held merely as a^ilda* 
to be “ legally bound to give infonnation ” of the commission of a heinous offmee' • 
The accused, who was the sarborah of a Zaildar, was convicted, under this s^mn, o 
intentionally omitting to give infonnation about a not which occurred in his villaB 


^ Narayanan Nambudtipad, (1915) 17 KL 
L T. 263 

* Sher Singh. (1888) P. R. No. 5 of 1889. 
a Husam Beg. (1909) 9 M. L. J. 274. See 

Panalulla. (1887) 15 CaL 386 ; Dkola. (19(B) 
1 N. L. R. 133, 2 Cr. L. J. 745. 

* Cnminal Procedure Code, s. 45(d). 
i Mainda, (1887) 1 Weir 101. 


• M.luH Muser, (1885) 11 

• Vemi Reddi iJieha Reddt, (1909) 9 

J. 224 ,n 

• Venkalanarasappa. (1894) J liw 

• Tolupur Bhagavannulu, (1897) 1 


' Hari Singh. (1893) P. R No. 25 of I 
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which he was legally bound to fumisli. It was held that even assuming that the 
duties and powers of a Zaildar’s sarbatak were co-extensive with those of the Zaildar 
himself, the con\iction could not be sustained, for a breach of the rules drawn up by 
the local GoNemment in regard to Zaildars, though it might subject the Zaildar to 
the displeasure of his cmplojcr and possibly endanger his emolument or position, 
could not be hdd to amount to a violation of a legal obligation wiUiin the meaning 
of this section, regard being had to the dcTimtion of the terms " illegal ” and “ legally 
bound to do,” in & -13 of the Code’. 

N. W. P. and Oudh Land Re\cnuc Acc.—A jamabandi prepared under rules 
made under s. 234 of the N W P. and Oudh Land Revenue Act (III of 1901) is a 
register, and consequently if a Zammdar refuses to give the palicaH of a village in¬ 
formation as to the collection of rent made by him he is liable under this section^. 

The mcro fact that a Zatnindar realized more than the recorded rent from 
his tenant for a long time without giving mformation about it to the officials con¬ 
cerned, did not render him liable to be convicted for an offence under this section read 
with s. 46 of the U. P. Land Revenue Aa inasmudi as under the latter provision he 
w^s not legally bound to give the information in the absence of a requisition for such 
information from a public servant’. 

The Central Provinces Land Revenue Act.—The appointment of a Mukad- 
dum-gumasta under s 137 of tlic Central Provinces Land Revenue Act does not absolve 
the Mukaddum from all responsibility to perform the duties laid on a Mukaddum by 
s. 141 of the Act Where a Mukaddum has received information that a non-bailable 
offence has been committed in a village of which he is Mukaddum, and he is aware 
that the Mukaddum-gumasla has omitted to make any report, it is his duty to make 
the Kpon himself and his omission to do so is an offence under the section*. 

Sutucory appliadoa—See the Bchar and Orissa Mining Settlements Act 
(Beh. SiO Act IV of 1920). s. 30. 


PRACTICE. 

Evidence.—Prove (1) that the accused knew of the circumstance, or had in¬ 
formation in question. 

(2) T^t he was legally bound to give notice thereof, or to furnish such 
information. 

(3) That such notice should have been given, or such information furnished, 
to a public servant 

(4) That he omitted to give such notice, or furnish such information, as- 
required by law 

(5) That ha omitted to do so intentionally. 

For the second clause of the section prove further— 

(6) That such notice or information had reference to the commission of the 
offence, or was required to prevent the commission of an offence, or in order to ap¬ 
prehend an offender. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Triable 
by Magistrate, Presidency or first or second class—Summary trial. 

The offence under this section being of a different nature and constituted by an 
entirely different set of facts from one under s 189, a conviction under s. 189 cannot 
be altered to one under this section®. 

Complaint—Complaint in writing of the public servant concerned, or of some 
other public servant to whom he is subordinate is required*. 


1 Shah Muhammad, (1886) P. R. No. 19 
of 1886. 

* B Surai Baksk Stngh, (1907) 10 O. C, 
238, 6 Cr. L J. 301. 

* Budk Smgh. (1926 ) 27 Cr. L. J. 1367. 


* Local Government v. Manikarsmiih 
(1911) 7U.L.R. 101. 12 Cr. 

* Arjan Mai. (1922) 3 Lah. 44a 

* CnmjnaJ Procedure Code, s. 193 W 

aLo sa. 476-178, 487. ^ 
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LAW of-x:rimes. 


(chap. X. 


Charge.—It is not necessary to frame a charge under this section as the offence 
is a ‘ summons ’ case, but if it is necessary to do so the charge should distinctly set 
forth the particular offence in resp^ of which the accused either omitted to give in¬ 
formation, or gave information which he knew to be false ; and it should appear pre¬ 
cisely what his duty was in the matter*. 

Sentence.—A sentence under this section should commence at once according 
to the rule contained m r. 464(2) of the Rinjab Jail Manual and should not be post¬ 
poned till the expiry of the term of imprisonment which the accused is undergoing in 
default of furnishing security®. 


177. 


Whoever, being legally bound to furnish information on 
any subject to any public servant', as such, furnishes, 
infomauon.^ as true, information on the subject which he knows 

or has reason to believe to be false®, shall be punish¬ 
ed with simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or 
with both; 


or, if the information which he is legally bound to give res¬ 
pects the commission of an offence®, or is required for the purpose of 
preventing the commission of an offence, or in order to the appre¬ 
hension of an offender, with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 


ILLUSTRATJONS. 

(a) A, a landholder, knowing of the commission of a murder within the 
limits of his estate, wilfully mismfonns the Magistrate of the district that the deam 
has occurred by accident in consequence of the bite of a snake. A is guilty of the 
offence defined in this section 

(h) A, a village watchman, knowing that a considerable body of strangers 
haa passed through his village in order to commit a dacoity in the house of Z, a 
wealthy merchant residing in a neighbouring place, and being bound, under clause 5. 
section Vn, Regulation III, 1821*. of the B^gal Code, to give early and punctual 
information of the above fact to the officer of the nearest police-station, wilfully mis¬ 
informs the police-officer that a body of suspicious characters passed through the 
village with a view to commit dacoity in a certain distant place in a different direction. 
Here A is guilty of the offence defined in the latter part of this section. 

Explanation .—In section 176 and in this section the 'yor<^ 
^‘offence” includes-any act committed at any place out of British 
India, which, if committed in British India, would be punishable 
under any of the following sections, namely, 302, 304, 382, 392, 393, 
394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459 
and 460; and the word “ offender ” includes any person who is alleg¬ 
ed to have been guilty of any such act. 

COMMENT. 

Section 176 deals with the omission to give mformation ; this section, with the 
giving of false information. Under both the sections the liability depends upon Ic^ 
obligation to give information. Persons who are not under any legal obligation t 
furnish information cannot be dealt with under these sections. 

Scope.—This section contains two branches. The first branch —uihotvcf o - 


* Mooiuhtoo, (1867 ) 8 W. R. (Cr.) 37. 1918. 20 Cr. L. J. 316. 

* Chttiingh, (1918) P. L. R. Na 97 of 



SECS. 176-177.) OF CONTEMPTS OF THE L.\WFLX AUTHORITY OF PUBLIC SERVANTS. 421 


Ugclly bowtd.. OT Ulth both' —deals witli the simple case of a person who, being 
legally bound to furnish true information to a public servant, furnishes false informa¬ 
tion to him. It, therefore, docs not apply to any falsehood told to a public servant, but 
to such statements only as he is 'Ugally botmJ’ (s. 43) to make* Under the second 
branch— 'or if mfoTinalton .or ufth both’ —the information which a person is legally 
bound to give ‘ for the purpose of prevaitmg the commission of an offence ’ relates not 
to commission of offences generally, but to tlie commission of some particular offence*. 
The section docs not apply to the case of any person wlio is examined by a police-officer 
making a false statement, but to cases where, by law, land-holders or village-watchmen 
are bound to give information, and to other analogrxis cases of the same description’. 

Ingredients.—Tliis section requires— 

1. Tliat a person must be legally bound to furnish information on a parti¬ 
cular subject to a public servant 

2. That he must furnish, as true, information on that subject which he knows 
or has reason to bclie\c to be false 

1. "Legally bound to furnish information . to any public sers-anc’.— 
Sections 44 and 45 of the Criminal Procedure Code legally bind persons to give in¬ 
formation regarding certain offences. See s 43. supra, as to the meaning of ‘ legally 
bound 

See s. 21, supra, as to the meaning of * public servant ’ 

Offence is committed if there is legal obligation to give information.— 
false TtpoTls by police officers—A police officer at a police-station, who, being as such 
officer bound to enter all reports brought to him of cognizable or non-cognizable offences 
in the station diary, refused to enter a report made to him concerning the commission 
of an offence, and entered instead m the diary a tt^ally different and false report as 
that which was made to him. was guilty under this section*. ^Vhere a police-officer 
who was bound to communicate information to his supenor officer regarding the com¬ 
mission of riot and to make an entry thereof m his diary, omitted to give such infor¬ 
mation. it was held that he was guilty under this section’. Where a constable, whose 
duty it was to ascertain on his rounds whether certain notoriously bad characters were 
in thdr houses or not. falsely reported that they were, it was held that the offence felt 
witlun the first branch of this section*. 

No offence where no legal obligation to give information. —False return to a 
superior. —Where the accused submitted to his offiaal superior a false ‘ ml ’ return of 
lands in his enjoyment and also made a false statement to the same effect in a revenue 
inquiry, his conviction under this section was not upheld as he was not ‘ legally bound' 
to furnish true information^. 

False information to a public servant .—A person attempted to obtain-his re¬ 
cruitment in the police of a district by giving certain information which he knew to 
be false to the Distnet Superintendent of Police, It was held that he did not thereby 
commit an offence under this sectiem*. Where a puidiascr of a stamped paper, not 
bound by any law to furnish any information to a stamp-vendor, gave a false name, 
it was held that he committed no offence under this section* 


* Appayya. (1891) 14 Mad. 484 ; Smajl, 
(1873) Unrep Cr. C. 76 ; Parmaya, (1885) 
Unrep. Cr. C 210 

* Panatulla. (1887) 15 Cal. 386 

^ Luckhce Stng. (1869) 12 W. R (Cr) 

* Muhammad Ismail Khan, (1897) 20 AU 
151. 

» Syed Futteh Mahomed. (1874 ) 21 W. R. 
(Cr.) 30 

4 Panatulla, sun. 

’ Appayya, (1891) 14 Mad. 484, dissenting 
from Virasami Mudall, (1881) 4 Mad. 144* 
(1889) 1 Weir 106 , (1871) 6 M. H. C Appx. 


48 See Mokamcd Wasi', (1908) 13 C. W. 

N. 191. 


* Duttjka Prasad, (1883 ) 6 All 97, is now- 
no longer an authonty on the point that an 
offence under s. 182 was also not committed. 
In a similar case m (>jdh the offence under 
this sectKKi was held to have been committed : 
Jagat Singh. (1874) O. S C 111, 1 0. D. 37, 
Sec s. 182 and the Comment See also Mu¬ 
hammad Khahl, (1887 ) 7 A W, N, 268 

• Parmaya. (1885) Unrep. Cr. C, 210, 
Contra. Raghoji Kanoji, (1867) 3 B. H. C. 
(Cr. C) 42, under the Indian Stamp Act of 
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LAW OF OMMES. 


(CHAP. X. 


False repTesentalion in a mtmaiandum of appeal .—It is not an offence to make 
a false representation in a memorandum of appeal, not required by law to be verified^ 

False information to Income-tax Officer .—The provisions of s. 22 (2) of the 
Indian Income-tax Act are mandatory, and a person who has not been served with a 
notice under that section is not l^lly bound to furnish any information about his 
income to the Income-tax Officer and that a person who furnishes any false informa¬ 
tion to the Income-tax Officer, without having been served with such a notice, is not 
guilty of an offence under this secdon*. 

False information by a Municipal doctor .—The accused was a Medical Officer 
employed by a Municipality. Under an arrangement arrived at between Govern¬ 
ment and the Municipality, the accused was to carry out post-mortem examination of 
bodies sent to him by the police and to certify the result of the examination to the 
police in a form provided for the purpose. For each such examination the accused 
was paid a fee by Government. Two dead bodies were sent^ by the police to the 
accused for post-mortem examination The accused, without opting either of the 
bodies, reported in the case of one that it was too decomposed to permit internal cm- 
mination of organs ; and, in the other, he furnished detailed information of the size, 
condition and weight of the organs On a pro^cution of the accused for furnishing 
false information, it was held that, in the absence of a contract between Government 
and the accused, the accused was not legally bound to furnish information and was 
therefore not guilty of an offence under this section*. 

2. ' Furnishes, as true, infonnation on the subject which he knows or has 
reason to believe to be false ’.—It is not necessary to prove an intention to defraud: 
it is enough to show that the information furnished as true was either known to be 
false or not bdieved to be true*. 

3. ' Offence ’ means a thing punishable under the Code or under a spedal or 
local law when punishable under such law with imprisonment for a term of six months 
or upwards (s. 40). 

4. ’ Regulation III of 1821 '.—This was repealed by Act XVII of 1862. 

Amendment.—The explanation was added by Act III of 1894, s. 5. 

Statutory application.—The Sanitary Regulation (Bombay City) Act (Bom. 
Act VI of 1867), s. 7 ; the City of Bombay Municipal Act (Bom. Act III of 1888), 
s. 473 ; the Foreigners Act (III of 1864), s. 21; the Income-tax Act (XI of 1922), 
s. 52 ; the Madras Local Boards Act (Mad. Act V of 1884), s 115A. 

PRACTICE. 

Evidence.—Prove (1) that the accused was legally bound to furnish the infor¬ 
mation in question to a public servant 

(2) That he did furnish certain infonnation in pursuance of such obligation. 

(3) That the information so furnished was false*. 

(4) TTiat he furnished it as true although he knew, or had reason to believe 
it, to be false. 

For the second clause of the section prove further— 

(5) That such information was with respect to the commission of an offence. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— Triable 

by Magistrate, Presidency, or first or second class—Summary trial if the offence tau> 
under the first clause.' 


to fine to have a deterrent effect: P. D. Paid. 


Canpat. (1934 ) 36 Bora L. R. ‘ 
0. 491. 

Weir (3rd Eda) 68. 

(1880) 1 Weir 106. 
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Complaint—Complaint in wnting of the public servant concerned, or of some 
other public servant to \shom he is subordinate, is necessary*. 

Charge.—If the offence comes under the second clause then a charge must be 
framed. It should run as follows — 

I (name aid office of Magntiatt, r/c,) hereby charge you {name of accused) 
as follows:— 

That you, on or about the-day of-. at-being legally bound 

to furnish information on any subject, to wit-, furnished information which you 

knew (or had reason to bclic\e» to be false land the information which you were 
bound to pve was in respect of commission (or prevention) of an offence (or appre¬ 
hension of an offender) ] and thereby committed an offence punishable under s. 177 
of the Indian Penal Code and within my cognizant 

And I hereby direct that you be tried on tlic said charge. 

178. Whoever refuses to bind himself by an oath* or affirma- 
Refusing oath or tion to State the truth, when required so to bind 
whm himscif by a public servant* legally competent to 
pubUc^^^t to require that he shall so bind himself, shall be 
punished with simple imprisonment for a term 
which may c.xtend to six months, or with fine which may extend to 
one thousand rupees, or with both. 


COMMENT 

The refusal to take an oath amounts to omtempt of Court. The person re¬ 
fusing may be dealt with under s. 480 of the Criminal Procedure Code summarily or 
the Court may proceed under s 195 of the same Code A witness in a civil^ case is 
enutled to payment of his expenses before he gives evidence. If he is not paid he is 
•not bound to appear at ail in answer to the summons, and it is^no offence to refuse to 
give evidence on the ground of insuffiacnt payment of expenses before the Judge has 
decided that the payment made was sufficient* 

1 . * Oath —See s. 51, supra. 

2. ‘Public servant'.—See s 21, supra. 

Amendment.—The words “ or a/Bmiation ” %vcre added by Act X of 1873, s 15. 

Statutory application.—See s. 83 of the Presidency Small Cause Courts Act 
'(XV of 1882). 

PRACTICE, 

Evidence.—Prove (1) that the accused was required by a public servant to 
'bind himself by an oath or affirmation to state the truth. 

(2) Tliat such public servant was legally competent to require that the accused 
shall so bind himsdf 

(3) That the accused refused to bind himself as required. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—^Triable 
by the Court in which the offence is comimtted, subject to the provisions of Chapter 
XXXV of the Code of Criminal Rxicedure: or, if not committed in a Court, a Presi- 
'dency Magistrate or Magistrate of the first or second class—^Triable summarily. 

Complaint.—Complaint in writing of the public servant concerned, or of some 
•other public servant to whom he is subordinate, is required*. 


* Criminal Procedure Code. s. 195. 

* Nga Pyo. (1907) U. B. R. (P. C) 9. 


* Criituna] Procedure Code, s. 195. 
also ss. 476-478. 480-482, 487 
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LAW OF OlIMES. 


[CHAP. X. 


179. Whoever, being legally bound to state the truth^ on any 
Refusin to ans- ^*^7 public Servant^, refuses to answer any 

«erVSijc ser^^ question® demanded of him touching that subject by 
auAonzed to ques- gQch public servant in the exercise of the legal! 

powers of such public servant, shall be punished 
with simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or 
with both. 


, COMMENT. 

The offence under the section consists in the refusal to answer a question which is 
relevant to the subject concerning which the public servant is authorized to inquire, or 
which at least touches that subject If a person ^ves false answers then he will be guilty- 
under s 193 and not under this section 

Whether a person who has once committed an offence under the last section can. 
be held to have committed a further offence under this section when he refuses to answer 
the questions put to him is undecided*. 

1 . ' Legally bound to state the truth *.— A person who is examined by a 
police-officer under s 161, Criminal Procedure Code, is not legally bound to state the- 
truth. The legal obligation to speak the truth when so examined existed under the 
Code of 1882. but the effect of the omission of the word “truly” in s. 161 of the 
present Code has been to do away with this legal obligation®. A person cannot be 
convicted of this offence for refusing, when required by a police-officer, to look at the- 
hands of a complainant and to answer whether there were any marks of tying with a 
rope on his hands®. 

Sections 121 to 132 of the Indian Evidence Act* enable witnesses to refuse to 
answer certain questions 

Where, in a murder case, a witness persisted m refusing to answer material and 
important questions pul to him repeatedly by the Court with the result that the Judge’s 
attempt to get at the truth was partially frustrated, it was hdd that the witness was 
guilty under this section®. 

2. * Public Servant ’.—See s 21, supra 

3. * Refuses to answer any question ’.-—If a judge asks questions with a view 
to criminal proceedings being tal^ against a witness, the witness is not bound to 
answer them, and carmot be punished for not answering them, under this section®. 

This section has nothing to do with the conduct of the accused in Court. R 
has no application' to a refusal to plead to a charge. An accused who, on bcin? 
charged before a Village Panchayat Court, said that he would not make any reply , 
and remained silent was held to have committed no offence under this section'^. 

Complainant.—A complamant is not a witness punishable for refusing to 
answer®. 

Statutory application.—^The Indian Succession Act (XXXIX of 1925), 
s 267(3), the Public Gambling Act (III of 1867), s 10. 


PRACTICE. 

Evidence.—Prove (1) that the accused was legally bound to state the tnith 
to a public servant on the subject in question. 


* Bepin Chandra Pal, (1907) 35 Cal 161. 

* Sankarhnga Kone, (1900) 23 Mad, 514 ; 
Savani Virabayt, (18M) 1 Weir 111: CmI 
Hassan Shah, (1906) P. R. No. 27 of 1908; 
Maivzanagyi, (1930) 8 Ran. 511. 

3 Faktra, (1875) Unrep Cr. C. 92. 

‘ Act I of 1872. 


5 Har Narain, (1924) 22 A. L. J- HO®' ^ 
Cr. L. J. 354. , 0 ? 

• Hart Lakshmart. (1885) 10 Bonj. iw . 
■ Ttiumala Reddi. (1923) 46 M 

• Ganesh Narayan Sathe, 

66. See Mott Z^Z. |1935j A L J. 299,3d 
L. J. 446. 
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(2) That sucli public ser\*ant questioned him touching such subject 

(3) That such public sen-ant was exercising his 1^1 powers m- putting such 
questions. 

(4) That the accused refused to answer such questions. 

Procedure.'—Not cognirablc—Summons—Bailable—Not compoundable—Triable 
by the Court in whicli the offence is committed, subject to the provisions of Chapter 
XXXV of the Criminal Procedure Code. or, if not committ^ in a Court, a Presi¬ 
dency Magistrate, or Magistrate of the first or second class—Triable summarily. 

Complaint.—Complaint m wnting of the public servant concerned, or of some 
■other public servant to whom he is subordinate, is required*. 


180. Whoever refuses to sign any statement' made by him, 
when required to sign that statement by a public 
scr\’ant* legally competent to require that he shall 
sign that statement, shall be punished with simple 
imprisonment for a term which may extend to three months, or 
with fine which may extend to five hundred rupees, or with both. 


. COMMENT 

If a statement made to an officer of justice or other public servant is put into 
wnting and the public servant being “ legally competent to require " a person to sign 
that statement, docs make the icqucst. the refusal to sign under such circumstances 
•constitutes tl« offence hereby made punishable*. 

1, ’Smcmcni'.—The statement must be such an one as the accused can be 
legally lequired to sign. See ss. 164, 200, 364 of the Criminal Procedure Code, 
and s. 20 of the Coroners Act’ An accused person who refuses to sign a statement 
made at his trial in answer to questions put by the Court, commits no offence under 
tWs section*. But, if the accused refuses to sign bis statement recorded under s. 364 
of the Code of Criminal Procedure, he commits it*. The inquest report is not a 

statement', and a refusal to sign such a report is not punishable under this section*. 

Deposition.—A witness is not legally bound to sign his deposition in a Reve¬ 
nue inquiry*, nor is he bound to sign or alRx his thumb mark to his deposition in a 
civil case*, consequently he cannot be convicted under this section for his refusal to 
sign it. Where a witness is bound to sign his deposition it is only after the evidence 
has been read over to him and he has admitted it to be correct and has refused to sign 
it that he will be guilty under this section*. 

2. 'Public servant'.—See s. 21, supra. ' 

Refusal to sign a receipt for summons.—A mere refusal to sign a receipt for 
a summons is not an offence under this section**. 


PRACTICE. 

Evidence.—Prove (1) that the accused made the statement. 

(2) That he was required to sign such statement by a public servant. 

(3) That such public servant was legally competent to require him so to 

sign it 

(4) That the accused refused to sign that statement. 


* Section 195, Crim P. C See also ss. 
476-78, 480-482, 487. 

* M. & M 50. 

* Act IV of 1871. 

* Siisapa, 11877) 4 Bom 15, Ba Tin. 
.U906) 3 L> B R. 199, 4 Cr. L J. 205 

* Lffnar K/ian. (1917) 39 All 399 

« Audi 11910) M. W. S. 366, II Cr. L. J. 


War ® C. Appx. 13; (1871) 1 

P- R- No 8 of 1912, 

* Mabali Bam. (1881) I A W. N. 43. 

»" Ktubna Goi-mda Das. (1892) 20 Cal 


u a 14 A 
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LAW OF CRIMES. 


[CHAP. X. 


Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Tri* 
able by the 'Court in which the offence is committed, subject to the provisions of 
Chapter XXXV of the Criminal Procedure Code ; or, if not committed in a Court, a 
Presidency Magistrate or Magistrate of tfw first or second class—Triable summarily. 

Complaint.—Complaint in writing of the public servant concerned, or of some 
other public servant to whom he is subordinate, is required^. 

181. Whoever, being legally bound by an oath or affirmation 
False statement Subject to any public servant 

on oath or affirma- or Other person authorized by law to administer such. 
Snt ^ affirmation*, makes, to such public servant or 

authorized to ad- Other person as aforesaid, touching that subject, any 
w^SSmation.'^^ Statement which is false, and which he either knows 
or believes to be false or does not believe to be true*r 
shall be punished with imprisonment* of either description for a term 
which may extend to three years, and shall also be liable to fine. 

COMMENT" 

This section may be compiared with s. 191. Under it a false statement to any 
public servant is punishable. SecUon 191 js more general. 

Ingredients.—^This section requires— 

1. That there must be a person legally bound by an oath or affirmation to 
state the truth on a subject to <a) a public servant, or (b) some other person autho¬ 
rize by law to admimster such oath or affirmahon. 

2. That he must make to such pubhc servant or other person as afor^i 
a statement touching that subject which is false, and which he either knows or believes 
to be false or does not believe to be true 

1. * Legally bound by an oath or affirmation to state the truth on anv sub* 
jecc to any public servant, etc.’—See s 43, supra, as to the meaning of 'legally 

See s. 51, supra, as to the meaning of 'oath'. 

See s. 21, supra, as to the meamng of ‘ public servant 

* Authorized by law to admimster such oath, etc.'—This section applies only 
where the public servant is " authorized by law to administer an oath ; it does nd 
apply where the pubhc servant administers the oath m a case wholly beyond his juns* 
diction*; and also where he is not competent to tal 
lion*. Where three persons, of whom one was a 
convicted of having made false statements on sol 

matter, in the course of an inquiry into the conduct o. w.a ,... . 

of the Legal Practitioners Act, it was held that the conviction of the pleader was baa 
as his statement was improperly taken from him on solemn affirmation*. 

In a petition of app^ from a conviction, the appellant falsely stated that tne 
convicting Magistrate declined to summon his witnesses. The Magistrate 
Uie appeal was preferred called upon the appellant to verify the allegation in tn 
petition of appeal on solemn affirmation, and he did so. It was held that the appe*' 
lant committ^ no offence under this section*. 

2 . ’Makes to such public servant., .any statement which is false, an‘^ 
which he either knows or believes to be false or does not believe to be true 

* Criminal Procedure Code, s. 195. See * Kolha Subba Chetti, (1883) 8 N^d- 

also ss. 476-178, 480-482, 484-485. 252. 

* iViaz/Ui.. (1882) 5 A)!. 17; Moofteappa » Ibid. 

Oodian. (1870 ) 5 M. H C. 326 « Subbay^a. (1889) 12 Mad. 451. 

» Andy Chtlly (1863) 2 M. H. C. 438. 
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The making ol a falx statement with no knowledge one way or the other as to its 
truth constitutes it a false statement since the person making it does not believe it 
to be true^. 

3. 'Shall be punished with imprisonment—The sentence must include a 
term of imprisonment, ho^\c\'er short, to which a fine may be added*. 

Amendment.—-The words ** or aflinnation " were inserted by the Indian Oaths 
Act (X of 1873), s. 15. 

PRACTICE. 


E\idence.—Prove (1) that the accused took the oath, or made the affirmation 
in question, 

(2) That the same was legally binding upon him. 

(3) That such oath or affirmation was administered by a public servant or 
by a person authorized by law to administer the same*. 

(4) That the accused whilst so bound made the statement in question to such 

person, 

(5) That such statement was made tcaiching the subject on which he was 
thereby boimd to state the truth. 

(6) That what he so stated was false. 

(7) That he then knew that his statement was false, or had reason to believe 
it was f^se, or did not bdievc it was true. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable— 

Triable by Court of Session, or Magistrate, Presidency or first class. 

Complaint.—Complaint in wnling of the public servant concerned, or of some 
other public servant to whom he is subordinate is required*. 

Charge.—I (tiame and office of Afagtsttate, etc,) hereby charge you {name of 
accused) as follows:— 

That you, on or about the-day of-, at-, being legally bound 

by an oath to stale the truth, on a certain subject, to wit-, to——, a public ser* 

v'aot (or person authorized by law to administer such oath) did make to such public 
servant (or person as aforesaid) touching that subject, a statement, which was false. 

and which you knew (or Wieved) to be false, to vrit -, and thereby committed 

an offence punishable under s. 181 of the Indian Penal Cod^ and within my cogniz¬ 
ance (or cognizance of the Court of Session). 

And I hereby direct that you be tned |by the said Court (iti cases tried by 
MagtslTote omit these words)] on the said charge. 


182. Whoever gives to any public servant any information^ 
which he knows or believes to be false*, intending 
thereby to cause, or knowing it to be likely that he 
will thereby cause, such public servant— 

{a) to do or omit anything which such public 
servant ought not to do or omit* if the true state of 
facts respecting which such information is given 
were known by him, or 
{b) to use the lawful power of such public servant to the in¬ 
jury* or annoyance of any person, 

shall be punished with imprisonment of either description for a 
term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 


False mformatioa 
with intent to cause 
public servant to 
use his lawful 
power to the in¬ 
jury of another 
person. 


Echart Meealt. (1865 ) 2 W. R. (Cr.) 

(1869 ) 4 M. H a Appx. 18. 

Juesul Chundet Dull, (1866) 6 W. R. 


(Cr.) 81 

* Criminal Procedure Code, s. 19S See 
also ss. 476. 478. 487. , 
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ILLUSTRATIONS. 

(o) A informs a Magistrate that Z, a police-officer,’ subordinate to such Magis¬ 
trate, has been guilty of neglect of duty or misconduct, knowing such information to be 
false, and knowing it to be likely that the infonnation will cause the Magistrate to dis¬ 
miss Z. A has committed the offence defined in this section. 

(6) A falsely informs a public servant that Z has contraband salt in a secret 
place, knowing such information to be false, and knowing that it is likely that the con¬ 
sequence of the information will be a search of Z’s premises, attended with annoyance 
to Z. A has committed the offence defined in this section. 

(c) A falsely informs a policeman that he has been assaulted and robbed in the 
neighbourhood of a particular village. He does not mention the name of any peiym 
as one of his assailants, but knows it to be likely that in consequence of this information 
the police will make enquiries and institute searches in the village to the annoyance of 
the villagers or some of them. A has committed an offence under this section. 

COMMENT. 

The present section was substituted for the original section by the Indian Crimi¬ 
nal Law Amendment Act (HI of 1895), s. 1. In the old section clause (6) 
first, and clause (a) second. The present alteration arose out of a case in which, infor¬ 
mation having been given by a man to the police that he had been robbed at a certain 
village, the police went down and made inquiries and gave a great deal of trouble and 
annoyance to the people. It turned out that the information was absolutely false, 
but on prosecution the High Court of Calcutta held that inasmuch as it was not intend¬ 
ed, or could not be shown that it was intended, to injure or annoy any particular per¬ 
son, the case did not fall within the section In question’. The present section lias 
introduced to amend that, and to say that if such information is given the person giyuig 
it should be punished whether any particular person was aimed at or not. That is to 
say, it has been made an offence to pve false information which misleads a public sa¬ 
vant into doing what he ought not to do, whether that can be shown to be intended for 
the purpose of injuring any particular person or not*. 

Object.—The intention of the Legislature in drawing up this section is that a 
public servant should not be falsely given infonnation with the intent that he should 
be misled by a person who believed that information to be false, and was intending 
to mislead him. 

“ Suppose a man, knowing the statement to be untrue, but intending the Magis¬ 
trate to act upon it, informed the Magistrate of the district that a violent fire was 
raging in a city in the district of which he had charge. Now if the Magistrate believM 
that statement he would naturally send as many police as he could spare to assist m 
quelling the fire and keeping order. He might possibly also ask for the assistance of tbs 
military, if there were any in the neighbourhood. That would be a perfect example of 
a hoax, and I have not a doubt that it would come within s. 182, whether the 
trate acted upon the information or not To take another example of a case which 
in my opinion would come within the sectitm, although the public servant was not 
induced to take action or to onut to take action upon the information given to him. 
Let us say that a man had absconded for an offence from Allahabad, and that it was 
surmised that he would seek to escape at one of the shipping ports. Information w 
his having absconded would be communicated to those ports, Calcutta amongst the 
number. A person who, knowing that that man had not been arrested, and intending 
that the authorities at ^Icutta should cease to watch the outward-bound shippmS- 
telegraphed to the authorities at Calcutta informing them that the absconder liad bem 
arrested elsewhere, would in my opinion have committed an offence under s. 182, «* 
though the public servant at Calcutta had not acted on the telegram, but had persisted 

‘ Golam vtJimeJ (1887) 14 Ca. 314. f»CTiann<i«. (1881) 4 Mad. 241, may al** ^ 

* The case of Golam Ahmed Kazi is cx- regarded as overruled, 
pressly overruled by ill. (c). The case of 
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in his sun'allance of the outward*boun«l shipping 

Difference benveen s. 182 and s. 211.—^The offence Under this section is a dis- 
lina offence from that desenbed in s 211 , nhich relates to an attempt to put the cri¬ 
minal Courts in motion against a person. The arcumstances which are necessary to 
bring a case witliin Uus section involve different considerations from those that arise 
from s. 211. This section does not necessarily impose upon the person giving infor- 
maticKi to an officer cnminal liability for mere want of caution before giving that in- 
fomutioa There must be po5iti\"e and conscious falseliood established*. To constitute 
an offence under s. 1S2, the information given to a public servant should not only be 
false in fact but it must be false to the knowledge or to the belief of the informant and 
it IS not sufficient tliat the accused had reasons to believe it to be false ; whereas, under 
s. 211 it Is suffiaent if the accused makes his complaint without any just grounds and 
when he acts without due care or caution See Comment on s. 211 where the difference 
b^'t-cn this section and s 211 is further discussed 

IVhcn eiilicr of the sections 182 and 211 is applicable at the instance of a Police 
Superintendent or a Magistrate, the discretion or power of one or the other to proceed 
is not limited in any \va> whatever be the discretion vested in the other’. 

Scope.—A person can be prosecuted under this scaion even after the dismissal 
of his complaint to a Magistrate. A person gave false information to the police and 
subsequently made a complaint to a Magistrate and the Magistrate issued a summons 
to the accused to appear but the complainant did not appear at the time of the hearing 
and the police reported that the complaint was false. After the discharge of the accused 
the police-officer to whom the complainant had given inlormalion laid a complaint and 

lainant's making a 

. ■ " . . . 0 bar to the police- 


logredieots.—The section requires three essentials— 

1. Giving of an information to a public servant. 

2 The information must have beOT known or believed to be false by the giver. 

3. The information must have been pven with Uic intention to cause, or loiow- 
ing it likely that it will cause, such public servant (o) to do or omit anything which 
he ought not to do or omit to do if the true facts vrere knowm to him, or (6) to use his 
lawful power to the injury or annoyance of any perswi. 

1. ‘Gives to any public servant any information’.—The Bombay High 
Court has held that any ‘ fmse' information given to a public servant, with the intent 
mentioned in the section, is purashable under it, whether that information is volunteered 
by the informant or is given in answer to questions put to him by the public servant’. 
The Patna High Court has adopted this view. Where the driver of a motor car who 
was driving without a license when asked for his name by a police-officer gave a ficti¬ 
tious name, it was held that he was guilty of an offence under this section*. The former 
Chief Court of the Punjab had laid down that the expression ‘gives information’ 
means to volunteer information and is not intended to apply to a statement made in 
answer to questions put by a public servant*. But this view has not been accepted 
by the Lahore High Court which has held that a person who makes a false statement 
in a departmental inquiry comes within the purview of this section notwithstanding 
that It was made m answer to questions*. The former Judicial Commissioner’s 


* Per Edge, C. J., in Budh Sen (1891) 13 
AIL 351. ^5; Ganeth Khandetao, (1889) 13 
Bern. 506. 

* i^amLrufina Yeshuiant, (1906) 9 Bom. L. 
p. 33. 37, 31 Bom. 204. 

1 /awe B/tkadur Singh. (1928) 26 A. L. J 
533. 30 cr. L, J 272. 

* Mula, (1918) 17 A. L J. 32. 20 Cr. U 
J. 114 ; Bakhsbi. (1923 ) 46 All. 43. 


» Samji Sajabarao, (1885) 10 Bom. 124- 
Bktkatji. (1877) Unrep. Cr. C. 124, Cr. R No. 
X71 of 1877. 

• Bisfcicanollj (1927) 9 P, L. T 342- 
Laebman Singh. (1928) 7 Pat. 715 

(1914) P. W. R (Cr ) No. 35 of 
^4, P. 1. R No. 227 of 1914. 15 Cr L J. 

* Penna Lai (1920) 1 Lah. 410. 
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Court, Upper Burma, had ruled that false answers to questions put by a police-officer 
in the course of investigation of a cognizable offence dir^ not fall under this section^ 
But the Rangoon High Court has hdd that the word ‘gives' should not be restricted 
to imply ‘ volunteers A certain building was burnt down kid a first information 
report was lodged. While the inquiry was pending, the accused was examined by the 
investigating officer, who took down his statement which was not signed by the accused. 
On the accused being charged with an offence under this section it was held that the 
statement made by the accused was not an information given' to a police-officer but 
was made under s. 161 of the Criminal Procedure Code^. A statement made by 
a witness to the police under the provisions of s. 161, Cnminal Procedure Code, is 
not an information given to a public servant within the meaning of this sec¬ 
tion*. The Patna High Court has held that the meaning of the word 'information ' 
is not so restricted as to refer only to a first information recorded tinder s. 154, Cri¬ 
minal Procedure Code. The word is used with reference not to a police officer but to 
any public servant, and the section is applicable to a statement made during the in¬ 
vestigation of a case*. 

If the false information is pven to a person who is not a public servant, the 
offence will be that of defamation*. 

See s. 21, supra, as to the definition of ‘ public servant ’. 

No offence under this section can be made out in respect of a false informa¬ 
tion given to a police-officer of a Native Stattf. 

Statement made by an accused in his defence.—Statements made by an accused 
for the purposes of his defence do not fall under thus section*. 'Where the petitions’ 
on being questioned by a Superintendent of Police whether he was the author of certain 
mischievous articles that appeared in a paper said he was not the author but some one 
else was when in reality he was the author, it was held that as the statement was given 
merely in defence or excuse he was not guilty of an offence under this section*. In a 
petition of appeal from a conviction, the appellant falsely stated that the convicting 
Magistrate declined to summon his witness. The Magistrate to whom the appeal was 
preferred called upon the appellant to verify the allegations in the petition of appeal 
orv solemn affirmation, and he did so. It was held that the appellant had not com¬ 
mitted an offence under s 181 or this section*. 

Scatemeot made by an accused in his application for transfer of his case.-" 
In support of an application to transfer a case, a person swore to an affidavit and 
• handed it over to the pleader of the applicant who filed it in Court. The affidavit 
contained allegations which were subsequently found ■ to be false. The deponent was 
prosecuted under this section. It was held that the affidavit having been pven to the 
applicant’s pleader on his behalf and as it was open to the applicant to instrud lu* 
pleader not to file the same there was no infonnation given to a public servant within the 
meaning of this section*®. Where the accused, in support of an application for the 
transfer of the case against him to some other Magistrate, made unfounded and dda- 
matory allegations against the trying Ma^trate, the Allahabad High Court hdd thd 
he could not be prosecuted under this section**. The Lahore High Court has dissented 
from this view. It has held that an application for transfer is not a part of de¬ 
fence of an accused person and statements made by an accused in an affidavit In su^ 
port of an application for transfer do not enjoy the immunity conferred by s. 342 of th® 


1 Nga Aung Po. (1905) U. B. R. (P. C) 
13, 2 Cr. L. J. 474. 

» Suilon v. Major C. De M. WeUbomt, 
(1925 ) 3 Ran. 577. 

• Maung Bo Ni. (1935) Cr. C 306. 

*. Bodhan Caiain. (1933) 14 P. L T. 541, 
34 Cr. L. J. 1216. 

* Santaram, (i887)Unrep. Cr. C 31^ Cr. 
R. Na I of 1887. 

< Rambhajthi Hirabhatthi,11923)25 Bom. 


L. R. 772, 47 Bom. 907. _ ,«a 

* Darui Khan. (1870) 2 N. ^V. P. 

* S A. Gordon, Criminal Appeal 
of 1910. Per Batdielor and 

dded on the 10th March, 1910- 
Bom.) 

* Subbayva, (1889) 12 Mad. 45*. , 

** Kalla Prakasam, (1924) 47 hi- 

658, 11925) M. W. N. 146. 

» Malan. (1910) 33 All. 163. 
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Oiminal Procedure Code upon answers to questions put to the accused by the Court* 

Mere belief is not ' information * under this section.—Wiere a person falsely 
informed a Collector that certain Zanundars Iiad usurped possession of certain land 
belonging to Govxinmcnt. with the intent " to give trouble to such Zamindars, and waste 
the time of the public authonUcs”, it was held that as the information was no more 
than an expression of a pri\-ate person’s belief or opinion that the Collector might, if he 
chose, sustain a dvil action against them, this was not the information‘contemplated by 
this section*. ^Vhc^e a person in whose Iiousc theft took place informed the police that 
he suspected two persons whom he named as the perpt^ators of the crime, it was 
held that Uiat did not amount to giving false information*. 

Information must be gi>en by the accused,—When the information on which 
proceedings are taken is not given by the accused, a ojnviction under this section cannot 
stand. One S made a report at a police-station. On inquiry the investigating police- 
oSiccr came to the conclusion that tire report was false and that it had been made at tlie 
instance of one U. The Sub-Inspector sent a report to the Assistant Superintendent of 
Police asking that action should be taken under this section against S and U. The 
■ „ : ; ■ ■. • * I report to the 

J , . . U under this 

'w.. ■ • **t *. n to take any 

action under this section Report of a police-officer was not a complaint under s. 195 
(1), Criminal Proo^ure Code. U, not having given the information himself, could 
not be prosecuted under tins section*. \Vhcre one person makes a report false to his 
knowledge that certain persons had collected in a suspiaous manner, with the object 
of causing the police authorities to commence criminal proceedings against them in 
respect of an olTcnce which they had not committed, and another person corroborates 
him, the report is made jointly by them and they both are guilty of an offence under 
this section*. 

2. 'Knows or believes to be false'.—The information given should be in* 
formation which the accused knew or believed to be false*. There must be positive 
knowledge or belief that it is false*. The accused cannot be convicted if he shows that 
he had reasonable grounds for believing the information to be true. He is not bound 
to show that it was in fact true*. 

Where the accused falsely telegraphed to a District Magistrate that a town was 
attacked by a gang of 200 robbers, and the Magistrate put no faith in the telegram 
and took no action, it was held that the accused were guilty of the offence under this 
section*. Where the accused got enlisted in the police force calling himself jat being 
an akir, a caste whose enlistment was prohibited, it was held that this offence was com¬ 
mitted**. 

If a person merely makes a complaint to the police of a non-cognizable offence, 
eg, of an offence under s. 498, Penal CodiL then the police cannot take an action in 
respect of that offence and no prosecution under this section could be mamtained in 
re^xet of such information whether that information be true or not. Wher^ there¬ 
fore, information is supplied to the police after the dismissal of a complaint filed by 
the informant under s. 498 in the Court of a Magistrate, he cannot be convicted of an 


* Gkulam AIuhammad,ll922)3 Lah. 46: 
Allah Wasai. (1925) 1 Lah C. 524, 26 Cr. 
L. J. 1369. 

* Madho, (1882 ) 4 All. 498. See Santatam, 
(1887) Unrep. Cr. C 315. 

» Ananga Mohan Dutta, (1917) 22 C W. 
N. 478, 27 C. L. J. 230, 19 Cr. L. J. 836. 

* Umraa Singh. (1909) 6 A. L. J. 236. 9 
Cr. U. J 516. 

s Ram Jiawan, (1926) 3 0. W. N. 96, 27 
Cr L J 822 

« Hingan Khan. (1884) P. R, No. 32 of 


1884; Meulvy Abdool Luteef, (1868) 9 W. R. 
(Cr.) 31; K. Gopala Kiishnayya. (1902) 1 
Wetr 121. 

. JU No- 35 ot 

1890. 

» Budh Sw, (1891) 13 
>• -{U83) P. ,0,1880. 

, (I 

IS now no au 
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offence under this section^. Similarly, where a person makes a report of theft in the 
police station and names six persons as suspects, and the investigating officer treats it 
as false, he cannot be convicted under this section, because the opinion of the officer 
IS not legal evidence and cannot be made the basis of a finding^. 

3. ‘ To do or omit anything which such public servant ought not to do oi 
omit —It is not necessary that the public servant to whom false information is pven 
should be mduced to do anything or to omit to do anything in consequence of such infor¬ 
mation. The gist of tlie offence is not what action may or may not be taken by the public 
servant to whom false information is'given; but the intention or knowledge (to be 
inferred from his conduct) of the person supplying such mformation*. The public 
servant must be legally competent to act on the information given. Asking a public 
servant to do an act which would be an illegal act, even if true facts were stated ter 
him, would not come within the purview of this section. The information must be 
information regarding a fact which would induce the public servant to do something 
which he would be legally competent to do If he had been cognizant of the true facts*. 
Where a person gave a false information to a Village Magistrate with the view to it 
being passed on to another officer (Station-liousc officer) charging another with 
having committed an offence, he was held guilty under this section*. Information 
given to A (the Village Magistrate) for tlie purpose of being passed on to B (the- 
Station house officer) and which it v.as his tounden duty so to pass on must be con¬ 
sidered as having been given to B so as to justify his taJdng tlie complaint in writing 
from the accused under s 154, Cnminal Procedure Code*. A false report to the 
police regarding the commission of a non-cognizable offence does not come under 
this section’ Under this clause it is not necessary to show that the act done will 
be to the injury or annoyance of any third person*. 

The words *' ought not to do or omit ” imply duty and exclude personal choice. 

The word ' omit ’ indicates an operation on the mind of the officer which has 
a result of making that officer give up a purpose winch he otherwise would have pur¬ 
sued. It docs not indicate placing an obstacle in the way of the officer performing 
hia duty and thus preventing or making it more difficult for him to cany out an in¬ 
tention which was in his mind*. 

4. * To use the lawful power . to the injury ’.—See s. 44, supra, as to the 
meaning of ‘ injuryWhere a person gives false information to an office who can 
e-xercise his power to the direct and immediate prejudice of another against whom 
the information is levelled, this offence is complete**. 

Using lawful powers of a public servant to the injury of another.^—^Where a 
person made a petition to the police falsely stating that he suspected another pers^ 
of having committed an offence and prayed for an inquiry, it was held that he 
would come within the purview of this section as he had given false information mth 
intent to cause a public servant to use his lawful powers to the injury of 
person**. P appeared before a District Magistrate and made a statement in which he 
accused a certain police-officer of having beaten him, demanded a bnbe of him, and 
locked him up in the police cell. He stated, however, that he did not wish to ni^& 
a complaint, but only desired that an inquiry should be made. Nevertheless the 
gistrate examined P on oath, and, subse^entJy, the charge having been found to w 
baseless, P was convicted under this section and s. 193. It was held that, inasmuen 
as P had expressly stated that he did not wish to make a complaint, the statement 


* Canga Dayal, (1933) 10 O. W. N. 755, 
34 Cr. L J 1149. 

* Rogi, [19351 A. L. J. 1145. 

3 Budh Sen, (1891) 13 AIL 351, Raghu 
Tiwari, (1893) 15 All 336; Lachman Singh, 
(1928 ) 9 PaL 715. , 

■* Manohar, (1918) 16 AL.J 614, 19Cr. 
L J. 895. 

I Jonalagadda Venkatrayudu, (19(6) 28 


Mad. 565. 

* Ibid. 21 

* Algoo Lai, (1920) 18 A L. J. 636, *5* 

&. L. J. 576 „ enfl 

* Ganesh Khanderao. (1889) 13 Bom. iw- 
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must be taken to- have been made to the District Magistrate, not as a Magistrate, but 
as head of the district police, and the conviction under s. 193 could not be upheld^. 

A person stated to a police-officer—** I find there has been a theft: I suspect 
the persons named, and I want an inquiry to be made ” It was lield that, if tire 
statement was false, die olTence committed fdl under this section*. ^Vhere a person 
falsely gave information Jo Uie police that a horse belonging to him had strayed, when 
in fact he had sold it some time previously, and did this with the intention that a 
charge sliould be brought against the purchaser, it was held that he was guilty under 
this section*. 

^\Ticre the accused had presented a petition to tlie District Magistrate, giving 
certain information against A. and praying that A should be proceeded against under 
s. 110, Criminal Procure Code, and tlie District Magistrate considered such infor¬ 
mation to be false, it was held that the District Magistrate was right in granting sanc¬ 
tion to probccute the accused under this section, notwithstanding the fact that the peti¬ 
tion containing the information was-not signed by the accused*. 

Statutory appliation.—See the Indian Companies Act (VII of 1913), s. 244. 

CASES • 

Personauon.—A personated B at an examination called the Vernacular Sixth 
Standard Examination A passed the examination and obtained a certificate from the 
Educational authonlies in B's name B, thereupon, applied to the Assistant Collector 
to have his name entered in the list of candidates for Government service. He attach¬ 
ed to this apjilication Uic certificate issued in his name, and his name was ordered to 
be altered in the list of candidates It was hdd that he was guilty under this section*. 
B appeared before a Village Registrar and falsely personated W, and, in such assumed 
character, expressed a desire to execute a lease in favour of A, who was present and 
assented to lake the Icasa When B made some mistakes in giving the area of the 
i?n d, C corrected him. A identified B as W before the Village Registrar and E and 
D assured the attesting witnesses that B was W. It was held that C, D and E could 
not be convicted under s. 82(d) of the Repstration Act, 1877, but that they were 
guilty of an offence under this section*. A person signed a notice of transfer of surv-ey 
numbers in the character of his father who was dead ; and the declaration to the notice 
was signed by the accused who confirmed the assumed character. It was held that 
the accused was guilty of yving false information to a public servant*. By reporting 
falsely that his father had died the accused induced a Revenue Surveyor to enter his 
name in the Revenue Registers as owner of certain gardens and paddy lands in suc¬ 
cession to his father. It was held that he had committed an offence under this section* 

False sutement in a petition.—An accused who has made a false statement in 
a petition of appeal cannot be held to have committed an offence under this section, 
even assuming that the false statement was made with the object of inducing and it 
did induce the. Appellate Court to send for the record of. the case, as it cannot be said 
that the Court was thereby induced to do what it ought not to have done*. It was 
held similarly where the false statement was made m a memorandum of appeal**. 
Where a person submitted a petition of resignation to a Collector as the officer m 
charge of the Court of Wards and such petition contained an untrue account of an 
affray and defamatory statements and the Collector as District Magistrate ordered 
the petitioner’s prosecution for giving falfe infonnation under this section, it was held 
that no offence under it was committed**. 


1 PhuUI, (1912) 35 All 102. 

2 Mathuja Piasad. (1917) 39 AIL 715 

* Jncka Ram. (1922 ) 44 All. 647, 

* Gokal, (1909) 3 S. L. R. 132, 11 Cr, L. 
J.3 

® Ganeih Khandeiao,118S9) 13 Bom. 506. 
6 Bala bin Kashaba, (1895) Unrep.Cr.C. 


» Atuiharii, (1882) Unrep. Cr. C. 182 
» Ismatl, (1914) 15 Cr. L. J. 603. 

• Sunt Lai, (1881) P. R No. 41 of 1881 • 

5 ?“’ 

Dakhan Momm, (1928) 29 Cr. L..J. 

« CftoMya. (1879) P. R. No. 17 ol 1879. 
** Debt. (1918) 16 A L. J. 105. 
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[CHAP. X. 


Income-tax remrn.—^Where a person docs not sign the declaration in his income- 
tax return as to his ‘ other sources of incomethe mere mention of some source of 
income alone in a previous part of the return which was signed will not make the 
return ‘ false ’ within the meaning of thk section^ 


• ■ PRACTICE. 

' Evidence.—Prove (1) that the person to whom the information was given was 
a public servant. 

(2) That the accused gave the information in question to that public servant. 

(3) That such information was false. 

(4) That the accused knew or believed such information to be false when 
giving it*. The fact that an information is shown to be false does not cast upon the 
party who is charged with an offence under the section the burden of showing that, 
when he made it, he believed it to be true. The prosecution must make out that the 
only reasonable inference was that he must have knowm or believed it to be false*. 

■ (5) That the accused intended thereby to cause, or knew that it was likely 

that he would thereby cause, such public servant to do or omit anything which such 
public servant bught not to do or omit if the true state of facts were known to him; 
or that he intended thereby to cause or knew that it was likely that he would thereby 
cause such public servant to use his lawful powers to the injury or annoyance of any 
person. 

A decision in a previous case is not admissible to prove the falsity of the in¬ 
formation given by the accused. Evidence must be adduced in their presence*. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Triable 
by Magistrate, Presidency, first or second class—Triable summanly. 

Where as the result of a police investigation it appears that a complaint made 
to the police of the commission of an offence is false, it is not necessary that the com¬ 
plainant should be given any further opportunity of establishing the truth of his aIl^ 
gation ^fore his prosecution under this section*. There is no provision in law that 
before a Magistrate can inquire into a case under this section on the complaint of a 
police-officer, the accused person must have an opportunity of proving his case; he 
would have an ample opportunity of proving it when he would be called on to enter 
upon his defence. A prosecution under this section for laying a false charge at the 
police-station, which on investigation is fcHind to be unfounded, is maintainable, 
though the Magistrate refuses the informant’s petition for examining his witnesses 
and for judicial inquiry into the charge laid by him on the ground that he might prove 
his case and adduce the defence evidence at the trial*. 

Before proceeding under this section, a Magistrate should inquire into and dis¬ 
pose of the original complaint or information* The Magistrate has no jurisdiction to 
order a prosecution for making a false complaint, till that complaint is finally deter¬ 
mined*. 

An acquittal under this section is no bar to a subsequent prosecution under 
8. 500». 

Madras Rule.—^When an offence falls under two sections of the Penal Code, th^ 
.one general and cognizable by an inferior tribunal, the other specifying aggravate 
circumstances and cogruzable by a superior tribunal only, the jurisdiction of the in*®’ 


1 (1907) 17 M. L. J. 25 («). 

2 Maulvv Abdocl Lutee}, (1868) 9W.R. 
(Cr.) 31. See Chtmdta Kumar De, (19^) 
44 C L. J. 230, 28 Cr. L. J. 25. 

* Rayan ^«H«.(1903)26 Mad. 640; Nga 
Lu Po. (1908)1 U. B. R. (P. C.) (1907-1909) 
19. 10 Cr. L. J. 12; Karlar Singh, (1928) 29 
Cr. L. J. 753. 

* Ram Doss Boistub, (1869) 11 W. R. 
(Cr.) 35. 


« Raghu Tiioari. (1893) 15 All. 336. 

® Baharali Biswas, (1930) 53 Cal 
» Jarnni, (1883) 5 AIL 387; ThangaPP^ 
PaUavarayan, [1928] M. W. N. 673. - 

* Cati Mandal, (1905)4 C L. J. 8% ^ 5[v’ 
L. J. 68; Gunamony Sapui, (1899 ) 3C. 

TU Tsa 

Munesuior Sing ■ 


N. 758. 

* Ramsebak Lai 
(1910) 37 Cal. 604. 
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nor tnbunal is not necessarily ousted. The inferior tribunal must determine whether 
it will dispose of the case under the general section, or commit the case to a superior 
tribunal, having a discreet regard to the gravity of the circumstances of the particular 
case*. 

Complaint.—Complaint in writing of the public servant concerned, or some 
other public servant to whom he is subordinate, is necessary^. 

The essence of an offence under this section is not ffie falsoiess of the informa¬ 
tics as it is the essence of an offence under s. 211 but the contempt of the lawful 
authority of the public servant and unless and until the public servant concerned 
chooses to move in tlie matter tlie Court has no authority to do so suo moiu by what- 
€%-er process it readies that result*. A complaint under this section should contain 
the mgndicnls of tlie offence, for it is essential that the information gi\en by the accused 
ha\*c been known or bdieved to be false by him at the time when he gave it*. 

\\Ticre an information to the police is followed by a complaint to the Court, 
then the Onirt must file a complaint ci,cn for the prosecution of the informant m res¬ 
pect of the false charge made to the police*. 

A Deputy Magistrate has no power to question an order made by his superior*. 

A complaint should not be instituted against a person without hearing the 
objection of that person'. 

A person who laj’s mformation to the polia is entitled to have his case judi¬ 
cially detcimined before he is called upon to answer the charge of giving false infor¬ 
mation under this section* 

Separate comiaion for one statcmcot.—An information was given to a police- 
officer in the course of which two persons were named in whose houses stolen property 
belongs to a certain individual would be discovered : on complaint, the information 
was found to be false, and the accused was convicted and punished for two offences 
under this section as affecting two different persons. It was held that he could be 
charged with having made only one false statement, and punished for one offence*. 

Venue.—Where the accused posted at Kumbakonam a letter, alleged to contain 
false information, to the District Superintendent of Police, Tanjore, which reached 
the addressee at Tanjore, It was held that the offence was completed only when the 
information reached the public servant and the offence should be taken to have been 
committed at Tanjore and the Sub-Magistrate of Kumbakonam had no jurisdiction to 
try the case**. 

183. Whoever offers any resistance to the taking of any pro- 
Resjstanec to the pert/ by the lawful authority* of any public ser- 
b^e vanf, knowing or having reason to believe that he 

i^nty o! a is such public Servant, shall be punished with im- 
iic servant prisoninent of cither description for a term which 

■may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


1 M. H. c. R. P.. 8. 44. 

* Criminal Procedure Code, & 195. See 
also ^ 47S-478, 487; Jugal Shhere, (1886> 
a All 382 ■ Poomt Smelt v. Madho Bhol, 
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21 L. W. 661, 26 Cr. L. J. 962. 

* Maurtg Bo Ni. 11935] Cr. C 306. 
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Shetkh Samir v. Soidar Rahman, (1926) 53 
Cal. 824 : Skatkh Muhammad Yassin, (1924) 
4 pat 323; Perianna Muthirian V. Ventu 
Ayyar. (1928) 28 L. W. 687, 56 M. L. J. 
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ton Station, (1932) 34 L. TV. 329; Paroea 
Cope. (1925) 5 Pat 33 ; Prag Datt, (1928) 
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LAW OP CRIMES. 


[CHAP. X. 


COMMENT. 


I The Bombay High Court has held that this section applies to resistance to the 
taking of property by lawful authority of a public servant, and there are no words 
in this section, as there are in s. 99, ertending the operation of the section to acts 
which are not strictly justifiable by law. Resistance to an act of a public officer acting 
bona fide though in excess of his authority may give rise to some charge in the nature 
of assault, but it cannot afford any foundation for a prosecution under this section^. 
The Madras High Court has held that in construing this section, “ the language of 
section 99, as well as that of other sections concerning resistance to the acts of public 
servants, must be borne m mind. Section 99 declares that the protection afforded by 
the Penal Code to public servants acting in good faith under colour of their office :s 
not lost to them, by reason of any mistake on their part in the exercise of their proper 
functions. A public servant may do an act of a kind which he has no authonty to 
do. In such case, he could not be acting m discharge of his public functions (s^ons 
186-353) and the lawful authority required by section 183 would be clearly wanting... 
If, on the other hand, the act of the public servant is an act of the kind which the 
public servant is authonzed to do, it is-clear that no miscarriage on his part, due to an 
honest mistake of fact, could render him liable to a prosecution. Section 79 would 
afford him protection. Furthermore, resistance to such an act., .is made punishable 
under section 183 

1. ' Offers any resiscaoce to the taking of any property.—See s. 22, supra, 
as to the defimtion of ‘property ’ 

A decree having been passed against the assets of a deceased debtor, execution 
was taken out and an officer of the Court proceeded to seize certain goods. The 
accused successfully resisted the seizure asserting that the goods seized were his own 
He was held guilty under this section*. 

Refusal is not resistance.—A mere refusal by any accused person to hand over to 
a bailiff money alleged to be in his pocket does not amount to a resistance to the tak¬ 
ing of that money within the meaning of this section*. A mere oral statement by a 
person claiming to be the owner of certain articles attached by a bailiff, to the effect 
that he would not permit the bailiff to take away the articles unless the bailiff entered 
them as his property does not amount to an offence under this section^. But, where 
a person not only refused to give up the property but threatened to do harm to the 
police-officer if he ventured to carry out Uie warrant, it was held that he committed 
an offence under this section, since the threat was an overt act sufficient in law to 
constitute ' voluntary obstruction In the absence of a contract to the contrary, 
factors may, under s. 171, Indian Contract Art, retain, as security for a general balance 
of account, any goods bailed to them, and, therefore, where goods were entrusted to a 
certam firm for sale and subsequently the Court of Wards took over the management 
of the estate of the owner of goods, the refusal on the part of the proprietor of 
the firm to deliver the goods to the Court of Wards until the general balance of 
account was settled, was held not to render him liable to a criminal prosecution for 
offering resistance to the taking of any pre^rty by the lawful authonty of any public 
servant or for voluntarily obstructing a public servant in the discharge of his public- 
functions’. ' '. 

' Obstruction to the order of distraint.—A Village Munsiff has jurisdiction to 
distrain the property of a defaulter outside his jurisdiction for arreais of revenue in 


1 Sakharam Paivar, (1935) 37 Bom h. R. 
363, dissenting from Ttruchittambala Pathan, 
(1896) 21 Mad. 78, 79 

* Per Shephard, J., in Ttruchittambala Pa¬ 
than, supra. 

3 Ibid 

* AUbkai. (1888) Cr. R. No 77 of 1888 
Unrep. Cr. C. 412. 


s Husain valad Tajbhai, (1890) 15 Boffl- 

. «’ Ptmdhck Krishna Pai, (1904) 6 
L. R 254 ; Altbhai, (1888) Unrep. Cr. C. 4i^ 
distinguished as “ it was a mere case oi ‘ 
fusal”. 

’ Parakh, (1925) 1 Luck. 133. 
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ropcct of land within his jurisdiction, though, in the demand notice authorizing him 
to distrain, he be not referred to by his name but by his office. Obstruction to such 
distraint outside the local limits of his jurisdiction is, tlierefore, punisliable under this 
section’. If the distraint is not bona fide a conviction under this section will not lie^. 

2, 'Lawful authont)’’.—This expression docs not necessitate that the cases 
in which the person clurged may have a avil ^tion against the public officer must 
be excluded from the operation of the section*. “ Taking the two (ss 99 and this 
section) together, the reasonable construction to be put is that, if the officer acted in 
good faith under colour of his office, the mere arcumstance that his act may not be 
strictly j'ustifiablc by law ' cannot affect the lawfulness of his authority And the 
chief reasons for this view arc that the likelihood of Krious inj'ury resulting from such 
acts (excepting those lending to cause apprehension of death or grievous hurt) of 
persons clothed with public aulhonly and subject to public responsibility is so small 
th^t the parties, whose rights are thus invaded, would be suffiaently protected by their 
bang Iclt to obtain redrew soldy by appealing to the constituted authorities m due 
course and that, in such cases, to secure an easy and peaceful execution of legal pro¬ 
cesses, it IS necessary that recourse to self-help on the part of the persons affected 
should be disallowed"*. 

Lawful authority wanted.—-Where a person resisted a peon in attaching pro¬ 
perty under a warrant, the term of which had already expired*; where the warrant 
directing the atlaciMUcnt oi property was not signed by the Judge or such officer as 
the Court might appoint*. where a Sheriff was resisted m attachmg property under 
a defecrit'c warrant issued by a dril Court’; where a village watchman without the 
requisite written authority attached some property for levying tJie amount of arrears 
and resistance was offered to such attachment*; where a bailiff distrained some sheep 
and goals not belonging to the judgmcnt-ddilor but belonging to the person who re¬ 
sisted the distraint and who had a bona fide claim of right*, it was held that the ner- 


cular orders, it was* held that the sub^uent taking back of the said property by the 
judgment-debtor did not constitute an offence under this section’®. If a bailiff breaks 
the doors of a third person, in order to execute a decree against a judgment-debtor, he 
IS a trespassa: if it turns out that the person or goods of the debtor are not in the 
house; and, under such circumstances, the owner of the house does not, by obstruct¬ 
ing the bailiff, render himself punishable under this section or s 186”. A culbvator 
of land was in arrear with his irrigation dues, which became recor-erable as arrears of 
land revenue. He had grown sugar-cane on the land which he sold to a trader. The 
accused was employed by the trader to crush the sugar-cane and prepare jaggery. To 
recover the irrigation dues, the Talati of the place, acting under the orders of the 
Mamlaldar attached the jaggery while it was bring conveyed from the fidds to a vil¬ 
lage. The accused delivered the jaggery to a shop-ke^r on the way instead of taking 
it to the hlamlatdar’s office, and for this act he was convicted of an offence under this 
section. It was held that the accused was not guilty of an offence under this section 
as the order of attachment was not valid and the property attached having been sold 
by the occupant it was no longer his property, and the accused was entitled to resist 
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. [CHAP. : 


peacefully the wrongful act of the Talati in seizing the jaggery^. 

‘ Resistance to the taking of property without a warrant is lawful—U is th 
intention of the law that when a public servant attaches property under a warrant L 
execution of a decree, he must have the warrant with him, otherwise the taking of th 
property is not lawful*. 

3. * Public servant —See s. 21, supra. 


PRACTICE. 

Evidence.—Prove (1) that the person resisted is a public servant. 

(2) That the property was being taken by his authority. 

(3) That such authority to take the property was lawful. 

(4) That the accused offered resistance to such taking. 

(5) That the accused at the time knew that it was a public servant who autho¬ 
rized such taking. 


Procedure.—Same as that for s. 182, supra. 

Complaint.—Complaint in wnting of the public servant concerned, or of some 
oU^er public servant to whom he is subordinate, is required*. 

184. Whoever intentionally obstructs^ any sale of property* 
ObstnicUng sale offered for sale by the lawful authority of any pub- 
of lie servant*, as such, shall be punished with impri- 

lity of*Siic sonment of either description for a term which may 

vant. extend to one month, or with fine which may extend 

to five hundred rupees, or with both. 


COMMENT. 

This section punishes intentional obstruction of the sale of any property con¬ 
ducted under the lawful au^ority of a public servant. Notices given at public salK 
by persons having, or claiming, in good faith to have an interest in the property, wiU 
not be deemed an obstruction. But it will be otherwise if they are not bona fide and 
merely for the purpose of injuring the sale. 

1. * Obstructs '.—There must be something physical to constitute obstruc¬ 
tion*. Where one person executed and aiMjthei accepted a deed of sale of some pro* 

, perty which was ordered to be sold m execution of a decree of a revenue Court, it was 

held that there was no obstruction to the sale within the meaning of this section*. Be¬ 
cause no effect whatever was produced on the sale by the existence of the deed. 

2. ‘ Property—See s. 22, supra. 

3 . ' Public servant—See s. 21. supra. 

PRACTICE. 

Evidence.—^Prove (1) that the property was offered for sale. 

(2) That such sale was by the authority of a public servant*. 

(3) That such authority was lawful 

(4) That the accused obstructed such sale. 

(5) That he did so intentitmally. 

Procedure.—Not cognizable—Suiiunons—Bailable—Not compoundable—^Triable 
by Magistrate, Presidency, first or second dass—Triable summarily. 

1 Sakkaratn Toivar, (1935 ) 37 Bom. L. * Gopal Rat, (1904) 2 Cr. L. J ,07 
R. 362. * Badam Stngk. (1883) 3 A. W. N- 

» Ganeshi Lai, (1904) 27 All. 258. • Tara Singh, (1905) 27 All. 480 

* Cnininal Procedure Code, s. IK. 
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Complaint.—Complaint in tNTiting of the public servant concerned, or of some 
other public savant to whom he is subordinate, is required^. 

185. Whoever, at any sale of property' held by the lawful 
niccal purchase authority of a public servant*, as such, purchases or 
property on account of any person, 
authority of public whether himself or any other, whom he knows to 
be under a legal incapacity* to purchase that pro¬ 
perty at that sale, or bids for such property not intending to per¬ 
form the obligations under which he lays himself by such bidding, 
shall be punished wdth imprisonment of either description for a 
term which may c.xtcnd to one month, or with fine which may ex¬ 
tend to two hundred rupees, or with both. 

COMMENT. 

Object.—^This section makes it penal to bid at a public sale for property on 
acopunt of a party isho is under a legal incapaaty to purchase it, or to bid for it not 
fling to complete the purchase, or as it is expressed to paform the obligations 
under which the bidder lays himself by sudi ‘ bidding ’ 

A person who bids for the lease of a feny sold at a public auction and fails to 
complete the sale is guilty of contanpt under this section*. 

1 . ' Any sale of property ’.—Any kind of property whether corporeal or not 
is contemplated by the section*. A person who bid at an auction of the right to sell 
dnigs within a certain area under a false name and, when the sale was confirmed in 
his fa\our, denied that he had ever made any bids at all, was held to have committed 
an offence under this section*. 

2. ’ Public servantSee s. 21, supra. 

3. ’ Legal ioapadry —Sec s. 169, supra. If the accused at the time of 
making the bid brings a large sum of money for deposit as earnest money, but owing 
to droimstances over which he had no control is unable to deposit the earnest money 

a bona fide 

. • le laid him- 

I ■ • oney cannot 


PRACTICE. 


Evidence.—Prove (1) the holding of the sale. 

(2) That such holding of the sale was by authority of a public servant. 

(3) That such authonty was lawful. 

(4) That the accused bid for, or purchased such property, either for himself, 
or for some other person. 

(5) That the person for whom he bid or purchased (whether for himself or 
some one else) ^vas under a legal incapaaty to purchase at the sale in question. 

(6) That the accused then Imew of such incapacity. 

It will also be sufTicient to prove (1), (2) and (3) as above; and further 

(4) That the accused bid for sudt property. ' 

(5) That, when bidding, he intended not to perform the obligations under 
which such bidding placed him. 


Procedure.—Not cognizable—Summons—Bailable—Not corapoundable—Triable 
by Magistrate, Presidency, first or second class—Triable summarily. 


i Criminal Procedure Code, s. IM. 

* 2nd Rep, s. 110, p. 374 
» Reazoodeen, (18^) 3 W. R. (Cr.) 33. 
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ComplainL—Complaint in writing of the public servant concerned, or of some 
other public servant to whom he is subordinate is required^ 

186. Whoever voluntarily obstructs any public servant^ in the 
discharge of his public functions*, shall be punish- 
Obstrucung pub- ed with imprisonment of either description for a 
^arir^of ‘pubhc which may extend to three months, or with 

functions. fine which may extend to five hundred rupees, or 

with both. 


COMMENT. 


This is a general section and is applicable in every case where a public seryimt 
is obstructed in the discharge of his functions. Where the public servant is a judicial 
offiar the procedure laid down in s. 480 of the Criminal Procedure Code may be follow¬ 
ed. 

The obstruction which is punishable by this section may be by an act voluntanly 
done or omitted in order to hinder the public servant in executing his duty. 

Ingredients.—This section requires, two essentials— 

1 Voluntary obstruction to a public servant. 

2. Such obstruction must be in tlie discharge of public functions of such public 
servant 

* 1. ‘ Voluntarily obstructs any public servant—The use of the word ‘ wlun- 

tarily ’ indicates that the Legislature contemplated the commission of some overt act 
of obstruction, and did not intend to render penal mere passive conduct*. The word 
‘ obstruction ’ means actual obstruction, i.e., actual resistance or obstacle put in the way 
of a public servant. The word implies the use of criminal force and mere threats or 
threatening language are not sufficient* It does not contemplate constructive obstruc¬ 
tion to a judicial officer in the discharge of his judicial functions, even when they are 
of a quasi executive character or when the proceedings before him are in execution. 
Threats of violence made in such a way as to prevent a public servant from tarrying 
out his duty might easily amount to an obstruction of the public servant, particularly 
if such threats are coupled with an aggressive or menacing attitude on tJie part of the 
person uttering the threats and still more so if they are accompanied by the flouri^mg 
or even the exhibition of some kind of weapon capable of inflicting physical injury. 
.Threats made by a person holding an offensive weapon in his hands must be taken to 
be just as much an obstruction as that caused by a person actually blocking a gateway 
or handling a public servant in a manner calculated to prevent him from executing 
his duty®. . 

A District Judge ordered that the house of the defendant, in a suit pending oe- 
fore lum, be searched and certain property brought to the Court, and appointed a com¬ 
missioner to cany out that order. The commissioner went to the house, but the defend¬ 
ant shut the doors, and would not admit him. A crowd collected, and the commissioner 
felt it would be imsafe to proceed to carry out the order by force and was unable to do 
so otherwise. It was held that the defendant had committed no offence under this 
section®. Mere abuse caimot be hdd to be obstruction so as to constitute this 
offence''. But mere threats, if they be such as actually stand in the way of a public 
servant and prevent him from carrying out lus duty, would amount to obstruction. 


1 See s. 195, Criminal Procedure Code 
* Sommanna, (1892) 15 Mad. 221, ^ 

Pundhek Krishna Pat, (1904) 6 *3001. L. R. 
254, 1 Cr. L\J. 262. 
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C-R. ihreais made by a person holding an oiraisi>'c weapon'. See s. 391, supra, as to 
the meaning of ‘ \x»luntarUy ‘ 

* Public senint ’.—A s'acanator*, a process-server*, a union kantatn*, a peort 
to whom execution of a warrant is dclegatal*, and a Sanitary Inspector* are public 
servants within the meaning of this section. but not a person nominated by the Col¬ 
lector under the Bengal Tenancy Act for the purpose of making a division of crops- 
between a landlord and tenant*, nor a receiver appointed under the Land Registra¬ 
tion Aa^. nor a Local Bo.ard Sircar'*. See s 21 supra, for the definition of the term 
* public servant 

2. ' In the discharge of his public functions ’.—According to the Calcutta 
and Lahore High Courts the ‘public functions' amlcmplatcd by this section mean 
legal or legitimately aulhonred public functions, and are not intended to cover any 
act tliat a public iunctionaiy may choose to take upon himself to perform'", it must 
be shown Uiat tlie obstruction or resistance was'ofTcred to a public servant in the dis¬ 
charge of his duties or public functions, as authorired by law. The mere fact of a 
public servant believing that he was acting in the disdiarge of his duties will not be 
sufliaent to make rtsistance or obstruction to him amount to an offence**. 

It has, however, been held by the Madras and Allahabad High Courts that even 
tliough the act of the public servant is not strictly legal yet any obstruction caused to 
him wh^ he is discharging his function in good faith would come under this section**. 
The Patna High Court has held m a case tlvst although it is improper for a Nazir to 
dr^tc one of his assistants to execute a warrant for the delivery of possession which 
is directed to the Nazir himself, yet the assistant is sufiicicntly clothed with authority 
to execute the warrant, and any person offering resistance or obstruction to its execu¬ 
tion is guilty of an ofTcncc under this section'* It has further held that if a public 
officer docs no more than act upon the official msiructions he has received and if those 
ftffieial instructions are not of sucli a kind as to be obviously and patently illegal then 
lie acts properly in carr^'ing out oidcrs and resistance to a public officer carrying out 
orders whidi upon the face of them arc not .open to objection and are in proper form 
IS an offence against the statute. A Court should look at the w’arrant of attachment 
and see whether the officer was doing something which was not contained m the writ 
of attachment which would have justified reasonable resistance and only such reason¬ 
able resistance as was necessary for the purpose of resisting an unlawful act. Where 
a bailiff who got a process of attachment under Order XXI, r 43, of the Civil Pro¬ 
cedure Code, for seizure of certain property failed to comply with the instructions 
contained in the High Court General Rules, and he was obstructed by the judgment- 
debtors in effecting his seizure and removing the attached property, it was held that 
the judgment-debtors were guilty under this section'*. Recently it has been held that 
where an officer is entrusted with a warrant to attach the property of certain persons, 
his first duty is to ascertain by all means possible what property belongs to that per¬ 
son which is liable to be attached. Having satisfied himself that certain property 
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Complaint.—Complaint in wnting of the pubJic servant concerned, or of sc- 
other public servant to whom he is subordinate is required*. 

186. Whoever voluntarily obstructs any public servant^ in the 
discharge of his public functions*, shall be punish- 
^.^Obstmeting pub- ed with imprisonment of either description for a 
<Sar^^f *pubhc which may extend to three months, or with 

functions. fine which may extend to five hundred rupees, or 

with both. 


COMMENT. 

This is a general section and is applicable in every case where a public sery^t 
is obstructed in the discharge of his functions. Where the public servant is a judicial 
officer the procedure laid down in s. 480 of the Criminal Procedure Code may be follow- 
ed. 

The obstruction which is punishable by this section may be by an act voluntarily 
•done or omitted in order to hinder the public servant in executing his duty. 

Ingredients.—This section requires, two essentials— 

1. Voluntary obstruction to a public servant. 

2 Such obstruction must be in the discharge of public functions of sucli public 
servant. 

* 1 , ' Voluntarily obstructs any public servant ’.—The use of the word ‘ toIuh- 

tarily ’ indicates that the Legislature contemplated the commission of some overt act 
of obstruction, and did not intend to render penal mere passive conduct*. The word 
‘ obstruction ’ means actual obstruction, i e, actual resistance or obstacle put in the way 
of a public servant. The word implies the use of criminal force and mere threats or 
threatening language are not sufficient*. It does not contemplate constructive obstme- 
tion to a judicial officer in the discharge of his judicial functions, even when they are 
of a quasi executive character or when the proceedings before him are in execution*. 
Threats of violence made m such a way as to prevent a public servant from carrying 
■out his duty might easily amount to an obstraction of the public servant, particularly 
if such threats are coupled with an aggressive or menacing attitude on tlie part of the 
person uttering the threats and still more so if they are accompanied by the flourislung 
or even the exhibition of some kind of weapon capable of inflicting physical injuo’ 
.Threats made by a person holding an offensive weapon in his hands must be taken to 
be just as much an obstruction as that caused by a person actually blocking a gateway 
or handling a public servant in a manner calculated to prevent him from executing 
his duty®. ' 

A Distnet Judge ordered tliat the house of the defendant, in a suit pending be¬ 
fore him, be searched and i . , 

missioner to carry out that 
ant shut the doors, and woi 

felt it would be unsafe to proceed to carry out the order by force and was unable to do 
■so otherwise. It was hdd that the defendant had committed no offence under this 
section®. Mere abuse cannot be held to be obstruction so as to constitute dns 
offence*. But mere threats, if they be such as actually stand in the way of a public 
servant and prevent him from carrying out his duty, would amount to obstruction, 
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C-R., threats made by a person holding an offensuT weapon'. Sec s 391. supra, as to 
the meaning of' \-oluntanly ‘ 

• Public scr\-ant \-accinalor». a process-server®, a union karnam*, a peon 
to whom execution of a warrant is delegated’, and a Sanitary Inspector® are public 
servants within the meaning of this s*xtion: but n<^ a person nominated by the Col¬ 
lector under the Bengal Tenancy’ .■Vet for the pUTTxjse of making a division of crops- 
betweet 3 landlord and tenant’, nor a receiver appointed under the Land Registra- 
Uon AaK nor a Local Bfwrd Sircar* See s 21 supra, for the definition of the term 
’ public servant ‘ 

2. * In the discharge of his public funciions'.—According to the Calcutta 
and Lahore High Courts the •public funaions’ contemplated by this section mean 
legal or legitimately aulhonrcd public functions, and are not intended to cover any 
act that a public functionars- may choose to take upon himself to perform'®. It rnust 
be sho'A'n Uiat tlic obstruction or resistance was offered to a public servant in the dis- 
charge of his duties or public functions, as autliorucd by law. The mere fact of a 
public i^Ticnt bdicms lhat he «as acting m Uic discharge of his dutis will not be 
sufTiacnt to make resistance or obstniction to him amount to an onen^ . 

It has, hottcter been hdd by the Madras and Allahabad High Courts that even 
Uiough the aa of the public want is not strictly legal yet any obstnictinn caused to 

him «hot he is disc . . • •• • ' r',™* K,™ • 

TV, t> ir-ii Cr • lor a Nazir to 

dcTOle of his assistants to cxccuw. - t --- 

to the Nazir himself. >ct the assistant is sufficiently clothed with authority 
to cscaiie Uie warrant, and any person offenng a 

Uon U guilty of an offence under this section**. It has further held tlwt if a public 
ofliaT does no more than act upon the official mslruclions he has recwvi^ and ^se 
S iSm?;i™s arc not of sVd. a ktnd as to be obviously and patchy to 
he aas properly in carr^'ing out orders and resistance to a public officCT carrying out 
orders wluch upon the faa* of llicm arc not .open to objection and arc in proper form 
is Toir^ aSnst the statute A Court should look at the warrant of f^tjehrn^t 
and ux whether the olTiccf was doing something whicli was not contained in the writ 
of attachment wluch would have justified reasonable resistance and only such 
able resistance as was necessary for the purpose of resisting an unlawful act. Where 
a bailiff who got a process of attachment under Order XXL r. 43. of the Civil Pro¬ 
cedure Code, for seizure of certain property failed to comply with the instmctions 
conuined in the High Court General Rules, and he was obstructed by the jud^rat- 
debtors in effecting his seizure and removing the attached property, it was held that 
the judgment-debtors were guilty under this section'*. Recently it h^ been held that 
where an officer is entrusted wiUi a warrant to attach the property of certain persons, 
his first duty is to ascertain by all means possible what property belongs to that per¬ 
son which is liable to be attaclicd. Having satisfied himself that certain property 
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belongs to that individual, it is his duty to attach that property unless some objection 
is raised which raises in his mind a reasonable doubt that the property does not 
belong to the person against whom the warrant has been issued^. 

The decisions of the Bombay High Court are not unanimous on the point. It 
has held in two cases that if a public servant bona fide believed that he was discharg¬ 
ing his public functions within the scope of his authority, even though he was mistaken 
as to the extent of his powers, an obstruction caused to him would be punishable 
under this section*. Where an officer, subordinate to an officer in charge of a police- 
station, was deputed by the latter to make an inquiry under s. 135, Criminal Procedure 
Code, attempted without a search-warrant to enter into a house in search of property al¬ 
leged to have been stolen, , 
of the Indian Penal Code) 
in searching the iiouse witl 
set up the illegality of the .,... . 

it was not shown that the officer was Acting otherwise than in good faith and without 
malice*. But in subsequent cases if has held that ev’en though a public servant is act¬ 
ing in good faith, if the order under which he acts is illegal or ultra vires, any obstruc¬ 
tion caused to him would not be punishable under this section*. The public servant’s 
intentions may have been perfectly honest, but if in fact and in law the functions in 
the discharge of which he is obstructed are not public functions, then no offence is com¬ 
mitted. The functions will not be public functions if they fall wholly outside the juris¬ 
diction or authority which he as a public officer po^sses* The accused, a timber mer¬ 
chant, purchased certain timber m the Central Provinces and brought it into East Khan- 
desh. ' . . I ’ 

Forest 

der a ■ . 

Indore State went to the accused’s timber yard, demanded the payment of duty, and 
proceeded to search for the dutiable timber in the yard. The accused refused to pay 
the duty and did not allow the Ranger to search for or remove the timber. On a pro¬ 
secution of tlie accused for an offence under this section it was held that, as neither s. 39 
of the Forest Act nor the notification ther^dcr sufficed to make any duty leviable in 
respect of the timber which the accused had purchased bona fide in the Central Pro¬ 
vinces, the Ranger was acting wholly outside his jurisdiction or authority and the ac¬ 
cused was not guilty of an offence under this section*. 

The order or a warrant under which a public servant acts must be a lawful one 
and the public servant who executes the order or warrant must be clothed with lawful 
authority under the order or warrant to execute it See Cases noted below. 

Civil process.—The resistance to a process of a civil Court is punishable under 
t his section*. By obstructing the execution of a process of law the offender commits two 
offences; one is the alleged obstruction and the other is the contempt of Court, the 
offender being deemed to have undermined the authority of that Court. The first 
offence is covered by the Penal Code, while the second one is not*. 

Statutory application.—See the Land Customs on Foreign Frontiers Act (XXIX 
of 1857), s 18; the Foreigners Act (III of 1864), s. 23 ; Cattle Diseases Act (Mad. 
Act II of 1886), s. 15; the Madras Rivers Conservancy Act (Mad. Act VI of 1884), 
s. 19. 


1 Ram Singh. (1935) 16 P. L. T. 295, 36 
Cr. L. J. 714, S B. 

* Vyankalrav Shnnivas, (1870) 7 B. H. C. 
(Cr. C.) 50: Bhawoo Jiuiail v. Dayal, 
(1888) 12 Bom. 377. 

s Vyankatrav Shrinivas, sup.; Padaratk, 
(1882) 2 A W. N. 233; Todd, (1882 ) 2 A 
W. N. 52. 

* Tulstram. (1888) 13 Bom. 168. 

s Shivdas Omkar Maitvadt. (1912) 15 


Bom. L. R. 315, 14 Cr. L J 251; Kadarbhai. 
(1927) 29 Bora. L R. 987, 51 Bom. 89S- 

* Kadarbhai, ibid. « 

» Bhagai Dafadar. (1869) 2 Beng. L. (L 

(F. B) 21, 10 W. R (Cr.) 43, ovemliM 
thunder Kant Ckuekerbutty, (1868 ) 9 W. 
(&) 63 ; Mam Chandra Das, (1869) 2Bcng- 
L R. (A Cr. J.) 188 , 

* Jnanendia Prasad Bose V. Copal Pnu 
Sen. (1932) 12 Pat. 172. 



iLC. 1S6.1 OF CONTEMPTS OF THE L.\WFUL AUTIIORITV OF PUBLIC SERVANTS. 443 


CASES. 


Obstnialon in ihc discharge of public functions.—The accused's son strayed 
away from his home. He \\as found at a police out-post, some distance from a thana, 
and was sent into the thaia under tlie diargc of a watchman. Near the thmia the 
accu.^cd met the watcJiman and claimed Jus son. TJjc watchman told him that he uould 
^ his son when the thaia was readied. TIic accused accompanied the watchman re¬ 
monstrating and quarrdhng with him for not giving up his son. On reaching tlie thaia 
the accused refus^ to allow his son to be taken inside, and said that his son was 
not a thief that he should be taken into the thana _He took away his son and used 
bad language. It was lidd Uiat he liad committed an offence under this section as he 
had obstructed the police m Uie discharge of their duty* Whilst the complainants, 
a Sub-Inspector and a constable m tlie Abkan Dqiartment, vsere proceeding to search 
a man whom tlicy suspected of po&i^ing cocaine, the accused assaulted first the con¬ 
stable and Uicn the Sub-Inspector, as a result of which the man escaped and the com¬ 
plainants could not bcarch him The accused was convicted of two offences punishable 
under s. 353 and one offence under this section It was held that the accused was rightly 
convTCted*. 

Where the acoispcd in who^c room stolen articles were found by a police con¬ 
stable imnudiauJy caused tlie room to be shut and Uircalcncd to kill the constable if 
he removed the articles’. where the accused seriously obstructed, insulted and jostled 
a proass-server in the execution of his duty*; where the accused caught hold of the 
scythe and threatened Uic man wlio was cutting a portion of his hedge, which was an 
encroachment, under Uic orders of a Circle Inspector*; where the accused snatched 
away a copper pot which was attaclicd by a revenue peon for recovery of arrears of 
assessment*: and where the accused resisted a Sanitary Inspector, authorized by the 
Chaiiman of a muniapiJity, in his attempt to inspect and examine food*, jt was held 
that the accused were guilty of an offence under this section. 

\Yhcic a cadastral surveyor, m effecting partition of lands under an order passed 
"by a cjvii Court under 0. XXVI, r 13, of the Civil Procedure Code, much beyond 
the period stated in the order, was obstructed and assaulted when proceeding to take 
measurtmcnis. the persons obstructing were guilty of offences punishable under ss. 186 
and 353 of the Indian Penal Coda The Court observed that *' a dear distinction can be 
drawn between the ease where a public servant acts wholly without jurisdiction or on an 
entirely illegal authority and the ease where he may be said under s. 99, I. P. C to be 
acting in good faith under colour of his office though that act may not be strictly 
j’ustifiable by law. Of the former dass of eases the decisions in 13 Bom. 168, 15 Bom. 
L. R. 315, 29 Bom. L. R. 987. 22 Cal. 286, 23 Cal. 896, 24 Cal, 320 and 28 All. 481 
are illustrations. Illustrations of the latter kind of cases arc to be found in 29 Cal. 
417 and 19 Mad. 349 

K search-warrant was addressed to a police-station and was endorsed by the 
officer in charge of the police-station to a constable who, when executing the warrant, was 
obstructed by the accused. The latter were tned for an offence under this section, 
and were convicted. Neither at the time of the search nor during their trial did they 
take any objeaion to the legality of the warrant. In revision it was urged that the 
■”' 2 riant was illegal inasmuch as it was addressed to a police-station and not to any police- 
officer by name or by description. It was hdd tliat no objection to the legality of the 
warrant having been taken at the time of the search or at the trial, the conviction could 
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not be set aside on that ground, which was mereJy an ex post facto atten7pt at justi- 
•fication^. 

An assesses having failed to pay the amount demanded from him on account of 
income-tax a certificate was issued and a distress warrant was served through a peon 
who attached a bullock belonging to the assessee. This was left in the custody of a 
surety. Later, a second peon was directed to realize the tax due by sale of the bullock 
previously attached, and, if the amount realized proved insufficient, by attachment and 
sale of other properties of the assessee. The surety having denied that he had re¬ 
ceived charge of the bullock or stood surety, the peon attached two other bullocks belong¬ 
ing to the assessee who, however, prevented their removal.' The assessee having 
been convicted under this section, contended that the second peon was not justified in at¬ 
taching the two bullocks until the bullock first attached had been sold. It was held that 
the warrant issued to the second peon amounted to a direction for the sale of otlier 
properties of the assessee if, for any cause whatever, the peon found it impossible to 
realize the tax by sale of the attached property, and. therefore, the conviction was legal*. 
Where the Nazir of a Court went with a party to give possession of certain land and 
after allowing a substantial time for the auction-purchaser to come to terms with the 
judgment-debtors, ordered the judgment-debtors to remove the huts that existed on die 
property but on their objecting on the ground that the writ was not to give delivery of 
possession of the house, the Nazir asked the decree-holder’s men to remove the huts; 
it was held lhat in giving directions that the huts should be taken down the Nazir acted 
in good faith and that there was no question of pnvate defence available to the accused 
judgment-debtors and their men who chased the Nazir and the decree-holder’s men 
with lathis thereby not only committing assault but obstructing further processes of th® 
Court and that the accused were guilty under this section*. 

A very curious case came before the High Court m England. Certain constable 
were on duty observing and timing the speed of motor cars driven along a certain road 
with a view to the prosecution of the drivers of such cars as should be travelling af 
an illegal speed. For that purpose tliey had measured a certain distance along the road. 
The accused warned the drivers of cars which were approaching the measured distance 
of the presen 
was evidence 
gal speed, anc 

ed intended, were prevented from obtaining such evidence as would be accepted as suffi¬ 
cient m a police Court that the drivers of the cars were committing an offence. It was 
held that the accused had wilfully obstructed the constables in the execution of their 
duty within the meaning of the Prevention of Crimes Amendment Act*. Tins case was 
followed in a recent Bombay case The accused, a licensed motor driver, in order to 
evade payment of toll, drove a motor bus for six days on a side track before readiing 
the toll bar, and after driving on that side track for about three furlongs again took the 


of his public functions, it was held that the accused prevented the toll contractor or 
servant from collecting the dues under the provisiems of the Tolls on Roads and Bridges 
Act, and thus obstructed him in the discfmge of his duty®. 

Rescuing from custody.—Where two peons of a Court arrested the accused and 
while they were hanging him towards the C^urt. he called for help and four persons 
came and rescued him from the custody of the peons, it was held that they were guilty 
of an offence under this section, and the accus^ of abetting the same®. 
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Illegal atuchments.—Where a person resisted an ofTiccr who attached a spade, 
and a buefet, protected from attachment by s. 94 of the Local Boards Act (Mad. Act 
V of 1SS4). It was held that that circumstance did not justify the resistance. Tlie act, 
however irregular or illegal it might lia\e been, was the act of a public servant acting 
in good faith under the colour of his oOicc. and against such an act the accused had 
no nght of sdf-dcfcrwc’ Wltcnj the accused was prosecuted under this section for 
releasing certain bufTalcxs attached by civil Court peons under defective warrants, it 
was held Uut lhc>’ were not guilty under this section as the peons were not lawfully 
executing the narrants* An attaclimcnt nuidc under a wnt which does not bear the 
seal of the Court as required by 0 XXI. r 24(2), Civil Procedure C^ode, is an invalid 
and illegal attachment Persons rescuing the attached property are not guilty of any 
ofTence* Where a avil Court peon, m execution of an unsealed wnt of attachment, 
attached a bullock and calf belonging to the judgment-debtor, the latter being absent at 
the lime, and the judgment-debtor subsequently followed and obstructed the peon and 
others who were with him. and rescued the cattle after attacking the identifier, it was 
hdd that he was not guilty of an offence under this section*. Wien the dat e fi^ in a 
warrant of altadimcnt has expired, the warrant is no longer in force and capable of 
execution, and if any person offers resistance to execution purporting to be made under 
the time-expired warrant, he is not guilty of this offence*. Resistance by a judgment- 
debtor to attachment process issued for sert’ice at a place bc>ond the jurisdiction of the 
Court is not punishable under Uiis section*. Where tlic writ of attachment directed the 
officer to attach the goods belonging to the judgment-debtor and the attaching officer 
hanng found the goods in the possession of the accused proceeded to seal up the ware¬ 
house containing the goods, and was obstructed by the accused whose actual physical 
resistance to the officer was not more than he was justified in using in resisting an un¬ 
lawful prccccding. it was held that the accused was not guilty of an offence under this 
section*. 

Mere non-compliance with the procedure for effecting an attachment prescribed 
by High Court Rules does not vitiate a warrant of attachment and legalise obstruction 
by the judgment-debtor to the officer attaching. In cases of obstruction and resistance 
to legal process the Court should look at the warrant of attachment and see whether 
the offioT was doing something, which was not contained m the wnt of attachment 
which would have justified reasonable resistance and only such reasonable resistance 
as was ncscssary for the purpose of resisting an unlawful act*. 

No obscruaion if no overt act done or physical means used.—Persuasion, 
addressed to a tenant, not to pay rents to a receiver in the absence of such receiver 
was hdd not to constitute an obstruction to the receiver within the meaning of this 
section’. The taking away of a child to the vacanation depot of which no consent 
was given by the parent, with the use of such force as was necessary for the purpose, was 
■held not punishable under this section*®. 

A person refusing to accompany a measuring clerk, employed in the Revenue 
Survey Department, to his house, and permit it to be measured" ; a person forbidding 

hout, using or 
ng from within 
on of a warrant 

- — .—-wuotwdy**; a person 
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escaping from the custody of a process-server and shutting himself up in a room^; a 
cart-owner refusing to give his cart on hire to a Govenunent officer^; a person spread¬ 
ing a false report and thereby preventing persons from bringing their children for vac¬ 
cination* ; a person preventing a vaccinator from taking lymph from the arm of his 
child*; a person falsely mfomung a vaccinator that he would get no children to vacci¬ 
nate in the village*; a person, between whom and a Municipality there was a bona fide 
dispute as to the ownership of a road, and who pulled up pegs and cut strings put down 
to mark out the road in the assertion of his right®; a person obstructing municipal 
servants from removing bales from a strip of land regarding which there was a bona 
fide dispute of ownership^; a person merely posting up placards asserting a title to 
property about to be auctioned by a public servant*; a person objecting to the search 
of his house, without using force or threatening language®; and a person standing by 
a staircase and, without any threat or obstruction at the passage, verbally objecting to 
a police search party going upstairs*®, were held to have committed no offence under this 
section 

A Magistrate, being deputed to reorganize a certain village panchayat, proposed, 
in obedience to orders of the Government, to include thereon a member of the depress¬ 
ed classes This was resented by one of the ponchos, who behaved in a very rude 
manner towards the Magistrate, refused to serve on the panchayat, and did his best to 
dissuade other people from serving on it. It was held that however reprehensible the 
conduct of the accused might have been, he was at liberty to refuse to serve himself 
and was within his rights in trying to induce others to refuse to serve, and that he 
could not be convicted of an offence under this ^tion“. 

Where a patwari refused to allow a kanungo to go through his books and to 
check them, it was held that it was only an act of insubordination and was not a crimi- 
act falling wiUun the purview of this section**. 

No obstruction if the order or warrant under which a public servant acts ir 
not legal,—A constable was sent to fetch some persons The order to attend was not 
in writing. While the constable was taking two persons with him, P came up and 
threatened both of them and the constable with chief constable’s vengeance and 
in consequence the two persons refused to accompany the constable who had to go with¬ 
out them. P was convicted of offences under this section and s. 189. It was held 
that as the order did not conform to the provisions of s 160 of the Criminal Procedure 
Code, P was not guilty under this section ; but he was guilty of an offence under s 506 
and that there was no reason for interfering with his conviction under s. 189**. Where 
a District Magistrate issued a warrant for the arrest and production of a witness for 
the purpose of giving evidence at an investigation held by the police, and in attempt¬ 
ing to execute such warrant the police arrested the wrong person, and were assaulted 
in the attempt, it was held that as the District Magistrate had no authonty to issue 
such warrant the accused were justified in their resistance and that no offence under 
s 143 or this section was committed**. Resistance or obstruction to the execution of an 
illegal warrant is not an offence under this section**. A person obstructing a public servant 
executing a warrant of arrest which was not signed by the Magistrate but only bore 
his initials and the substance of which was not notified to him*®; a person obstructing 
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an atmn in the measurement of certain lands for partition, when the amiti was not 
acUng under the Collector’s authority*; a person obstmeting a public servant executing 
a warrant which did not bear a date on or before which it was to be executed*; a 
person obitnicting a public scr\-ani executing a writ of attachment after the date fixed 
in the »nt> ; and a person resisting a warrant whicli the Court issuing it had no juris¬ 
diction to issue It*, were held to haxe committed no offence under this section. 

In a suit filed in a Mamlatdar's Court the plaintiff obtained a decree against the 
accused for possession of a certain piece of land When llic Mamlatdar proceeded to 
cjKCUtc the decree he found that there was no land corresponding to the boundaries 
sd forth in the plaint, and that the parlies were joint owners and in joint occupation 
of Uic land m dispute Tlie Mamlatdar referral the matter to Uie Collector who 
ordered a survej-or to execute the decree by dividing the land m dispute and putting 
the dccrce-holdcr in pos,ses«ion of his sliarc. The surxeyor in attempting to execute 
the decree was obstructed by the accused, who was thereupon tried and convicted 
* under this section It was held that as tlic Collector had no legal auUionty to issue 
the order to Uie surveyor, the surveyor was not discharging a public function and the 
accused therefore had not commuted any offence under this section*. In execution of a 
decree for restitution of conjugal rights a warrant was issued directing the executing 
peon to seize the wife and deliver her bodily to her husband failmg which to bring 
her under arrest before Uie executing Court The peon seized the woman in 
execution of the warrant but he was resisted and the woman was snatched away. It 
was luJd that the warrant the execution of which was resisted was illegal and therefore 
no offence was committed under this section*. 

Where a person not a party to a decree obstructed the amin of the Court in 
attempting to deliver possession of property decreed, it was held that he was not 
guilty of an offence under Uiis section Such a person not being a party bound by 
the decree or execution was entiUed to resist being ousted from property in his 
possession*. 

PRACTICE. 


Evidence.—Prove (1) that the person obstructed is a public servant. 

(2) Tliat at the time of obstmetion he was discharging his public functions 

(3) Tliat the accused obstructed him in the same. 

(4) That he did so voluntarily 

Proof of mala fidcs of the person obstructing the public servant is not neces¬ 
sary to sustain a conviction under this section*. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Tria¬ 
ble by Magistrate, Presidency, first or second class—^Triable summarily. 

Complain:.—Complaint in writing of the public servant concerned, or of some 
other public servant to whom he is subordinate, is required®. It should satisfy the- 
provision of law*®. 


Omission to 
assist public ser¬ 
vant when bound 
by law to give 
assistance. 


187. Whoever, being bound by law to render 
or furnish assistance' to any public servant® in the- 
execution of his public duty, intentionally omits to 
give such assistance, shall be punished with simple 
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imprisonment for a term which may extend to one month, or with 
■fine which may extend to two hundred rupees, or with both ; 

and if such assistance be demanded of him by a public servant 
legally competent to make such demand for the purposes of execut¬ 
ing any process lawfully issued by a Court of Justice®, or of prevent¬ 
ing the commission of an offence®, or of suppressing a riot®, or affray*, 
■or of apprehending a person charged with or guilty of an offence, or 
of having escaped from lawful custody, shall be punished with 
simple imprisonment for a term which may extend to six months, or 
with fine which may extend to five hundred rupees, or with both. 

COMMENT. 

Scope.—^This section provides, first, in general terms, for the punishment when 
.a person being bound by law to render assistance to a public servant in the execufion 
of his public duty intentionally omits to assist; secondly, it provides for the punish¬ 
ment when the assistance is demanded for certain specified purposes'. 

Persons bound to furnish information to public servants are punished under 
ss. 176 and 177 Persons bound to assist public servants come within the purview m 
this section In all these cases a breach of legal obligation on the part of the ai^sed 
is necessary For instance, if a person required to attend a search fail to do so without 
-reasonable excuse, he will be guilty under this «JCtion^ 

'' 1 . ' Bound by law to render or furnish assistance ’.--The word ‘ assistance 

referred to in the former part of the section is ejusdem ieneris with the various forms 
.of assistance specified m the latter half The assistance must have some dirert personal 
rdation to the execution of the duty by the public officer. The word ‘ assistance as 
used here implies that the party who assists is doing something which, in ordinary 
circumstances, the party assisted can do for himsdf^ The assistance which a 
person is bound to render to a public servant m the execution of his duty, must be 
something definite and speafic. See ss 42, 77 and 128 of the Code of Criminal Pr^ 
■cedure as to the assistance which a person is bound to render to a public servant. It 
would be a good defence (1) that there was no reasonable necessity to call upon the 
accused to render assistance, or (2) that tlie accused refused on account of some phy¬ 
sical impossibility or lawful excuse* But if the refusal to assist is contrary to any 
provisions of a statute then the person refusing'will be liable under this section. Where 
a person who was called upon by a Salt Inspector to assist in a search held under s Iw 
of the Code of Criminal iProcedure refused to do so, it was held that he had committed 
an offence under this section®. Similarly, a person who refused to help a police-officer 
to remove an arrested person who lay down on the ground and refus^ to move, vs'as 
held liable under this section® 

No offence if not legally bound to assise.—A person was convicted under thi» 
section for refusing, when called by a Forest Guard, to serve as one of a punch for 
the purpose of drawing up a punchnama with reference to certain wood alleg^ to ha^'C 
been illegally cut in a reserved forest. It was held that the conviction was illegal, as 
he was not legally bound to assist the Forest Guard under the Indian Forest Act (VII oi •• 
1878), s. 78'. A Magistrate directed a landholder to find a clue in a case of theu 
within, fifteen days and to assist the police. It was held that as such order was not 
authorized under ss. 90 and 91 of the Cnminal Procedure Code (Act X of 1872), the 
landholder could not be convicted under this section*. 
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The accused refused to assist a pdice constable, who wished to bury the dead 
body of a man who had died of cliolcra leaving no relations, and threatened to punish 
any one who did so. It was held that as they were not bound to assist the constable 
they were not liable’. 

Unreasonable demand for assistance.—^Where a police-officer called upon the 
accused to assist him m arresting certain persons who were supposed to be dacoits and 
hiding in a forest tract m his distnct and whose whereabouts were not known and the 
accused dedined to help him. it was held that the accused were not guilty of an offence 
tmder this section*. 

2. ‘ Public servant —See s 21. supra . 

3. * Court of justice —See s 20, supra 

4. * Offence —Anything pumshable under the Code or any special or local 
law (s. 40). 

5. ' Riot ’.—See s. 146, supra. 

6. • Affray ’.—See s. 156, supra. 

Statutor)' application.—The Indian Census Act, TC of 1929, s. 4(2). 

PRACTICE 

Evidence.—Prove (1) that the person rcquinng apistance is a public servant. 

(2) That he was then in the execution of his duties. 

(3) That the was legally bound to render or furnish assistance to him. 

(4) That the accused omitted to give assistance. 

(5) That he did so intentionally. 

Of prove (1), (2) and <3) as above, and further 

(4) That such assistance was required (a) for Uie purpose of executing the 
process (lawfully issued) of a Court of Justice; or (f>) to prevent a not or an affray ; 
or (c) to apprehend a person, such person having been charged with an offence or being 
guilty thereof, or such person having escaped from lawful custody. 

(5) That such assistance was demanded of the accused by such public ser¬ 
vant who was legally competent to make such demand. 

(6) That the accused omitted to give assistance. 

(7) That he oimtted to do so intentionally. 

Procedure.—^Not cogmzable—Summons—Bailable—Not compoundable— 

Triable by Magistrate, Fhesidency, first or second class—^Triable summarily. 

Complaint.—Complaint m writing of the public servant concerned, or of some 
other public servant to whom he is subordinate, is required*. 

188. Whoever, knowing that*, by an order promulgated by a 

u . public servant* lawfully empowered to promulgate 

Disobedience to*^, 

order duly promul- such Order, he IS directed to abstain irom a certain 
B^^^by public act, or to take certain order with certain property in 
^ his possession or under his management, disobeys 

'such direction*, 

shall, if such disobedience causes or tends to cause obstruction, 
annoyance or injury, or risk of obstruction, annoyance or injury, to 
any person lawfully employed®, be punished with simple imprison¬ 
ment for a term which may extend to one month or with fine which 
may extend to two hundred rupees, or with both ; 
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and if such disobedience causes or tends to cause danger to 
human life, health or safety, or causes or tends to cause a not or 
affray, shall be punished with imprisonment of either description for 
a term which may extend to six months, or with fine which may ex¬ 
tend to one thousand rupees, or with both. 

Explanation .—It is not necessary that the offender should in¬ 
tend to produce harm, or contemplate his disobedience as likely to 
produce harm. It is sufficient that he knows of the order which he 
disobeys, and that his disobedience produces, or is likely to produce, 
harm. 

ILLUSTRATION. 

An order is promulgated by a public servant lawfully empowered to promul¬ 
gate such order, directing that a religious prexession shall not pass down a certain 
street. A knowingly disobeys the order, and thereby causes danger of riot. A has 
committed the offence defined m this section. 

COMMENT. 

The authors of the Code say “ We have, to the best of our ability, framed 
laws against acts which ought to be repressed at all times and places, or at times and 
places which it is in our power to define. But there are acts which at one time ana 
place are perfectly innocent, and which at another time or place are proper subjects of 
punishment: nor is it always possible for the legislator to say at what time or at what 
place such acts ought to be punishable 

“ Thus It may happen that a religious procession which is in itself perfectly 
legal, and which, while it passes through many quarters of a town, is perfectly harm¬ 
less, cannot without great risk of tumult and outrage be suffered to turn down a parti¬ 
cular street inhabited by persons who hold the ceremony in abhorrence, and whose pas- 
sipns are excited by being forced to witness it Again, there are many Hindoo nt» 
which in Hindoo temples and religious assemblies the law tolerates, but which could 
not with propriety be exhibited in a place which English gentlemen and ladies were m 
the habit of frequenting for purposes of exercise. Again, at a particular season hyd^ 
phobia may be common among the d(^ at a particular place, and it may be higUy 
advisable that all people at that place should kwp their dogs strictly confined. Again, 
there may be a particular place in a town which the people are in the habit of using as 
a receptacle for filth. In general this practice may do no harm, but an unhealthy sm- 
son may arrive, when it may be dangwous to the health of the population, and undw 
such circumstances it is evidently desirable that no person should be allowed to add 
to the nuisance It is evident that it is utterly impossible for the legislature to mars 
out the route of all the religious processions in India, to specify all the public wains 
frequented by English ladies and gentlemen, to foresee in what months and in what places 
hydrophobia will be common amraig dogs, or when a particular dunghill may become 
dangerous to the health of a town. It is equally evident that it would be unjust to 
punish a person who cannot be proved to have acted with bad intentions for ^ 

day what yesterday was a perfectly innocent act, or for doing in one street what i 
would be perfectly innocent to do in another street, without giving him some 

“ What we propose, therefore, is to empower the local authorities to forbid a(^ 
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to deprive the person who knowii^y disobeys-the order of the plea that he had no bad 
intentions. He will not be pcrinitlcd to allege that if he has caused harm, or risk of 
harm, it was without his knowledge. 

“ Tlius, if m a town where no order for the chaining up of dogs has been 
A suffers his dog to run about loose, A will be liable to no punishment for any mischief 
which the animal may do, unless it can be shown that A knew the animat to be danger¬ 
ous. But if an order for confuung dogs has been issued, and if A knew of that order, 
It will be no defence for him to allege; and e\-cn to provu, that he bcheved his dog to 
be perfectly harmless. If the Court think that A's disobedience has caused harm, or 
nsk of hann, A will be liable to punishment On the other hand, if the Court think 
that there n'as no danger, and that the local order was a foolish one, A will not be 
liable to punishment 

“ We see some objections to the way in which wo have framed this part of the 
law; but we arc unable to frame it better. On the one hand, it is, as we have shown, 
absolutely necessary to have some local rules which shall not n^uire the sanction of 
the legislature. On the other hand, we are sensible that there is the greatest reason 
to apprehend much petty t)Tanny and vexation from such rules; and this although 
the framers of those rules may be very excellent and able men. There is scarcely any 
disposition in a ruler more prcjudiaal to the happiness of the people than a meddling 
disposition. Yet, experience shows us that it is a disposition which is often found in 
company with the best micnUons. with great activity and energy, and with a sincere 
rc^rd for the interest of the community. A public servant of more than ordinary 
zeal and industry, unless he hzw very much more than ordinary judgment, is the very 
man who is likely to harass the people under his care with needless restrictions. We have, 
therefore, thought it necessary to proride that i» person should be punished merely for 
disobeying a local order, unless it be made to appear that the disobedience has been at¬ 
tended with evil, or risk of evil. Thus no person will be punished for disobeying an 
idle and vexatious order "i. i 

logredients,—The section requires— 

1. That there must be an order promul^ted by a public servant. 

2. That the public servant must have been lawfully empowered to promul¬ 
gate such order. 

? T' ' ..by such order 

. . .... rtain property 

4. That such disobedience causes or tends to cause (i) obstruction, annoyance, 
or injury, or nsk of it, to any person lawfully employed, or (»‘) danger to human life, 
health or safety, or (iVi) a riot or affray. 

1. *Whoe>cr, knowing tbar, etc.'—^There must be evidence that the'accused 
had knowledge of the order with the disobedience of which he is charged*. 

2. 'Order promulgated by a public s€^^ant^—Where an order has been 
duly made and promulgated, although not strictly in accordance with the terms of 
the law, and has been brought to the actual knowledge of the person sought to be 
affected by it, that is sufficient to bring the case under the section*. It is necessary that 
the order should be directed to the accused*. But a general order also is quite suffi¬ 
cient*. Mere proof of a general noUficatton promulgating the order does not satisfy the 
requirements of this section. It is open to the Magistrate, in determining the question 
of such knowledge, to take into consideration the facts and circumstances of the case 
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including the fact that the accused lived at a place where the order was duly promul- 
gated’-. . . I 

If ah order is intended to have a temporary operation only, and has expired by 
efflux of time, and has not been again promulgate, no conviction can be had for dis¬ 
obedience to it®. Similarly, disobedience to an invalid order is not punishable®. 

An order under s. 267 of the Indian Succession Act* ; ss. 133, 136 and 144 of 
the Code of Criminal Procedure^; s. 473 of the City of Bombay Municipal Act®, etc, 
are orders under this section 

' Public servant —^The section only applies when the order has been issued by 
a public servant’. A Receiver appointed imder the Land Registration Act (Beng. 
Act VII of 1876, s. 56) is not such a public servant*. 

See s 21 as to the meaning of ‘ public servant ’. 

. 3. ’ Lawfully empowered to promulgate such order ’.—If the public servant 

in question is not lawfully empowered to promulgate the order no conviction can 
stand* The order must be a proper order and not merely a notice’*. If the order is 
both in substance and m its manner of pubbcation illegal, as being beyond the powers 
conferred by law, the accused will not be liable'^’^. 

4. ' Directed to abstain from a certain act, or to take certain order with 
certain property in his possession, etc. ’—^The section applies where a person ‘ know¬ 
ing ‘ that an order has been promulgated by proper authorities to do or not to da 
certain acts disobeys such order’®. 

5. 'Such disobetflence causes or tends to cause obstmaion, annoyance or 
injury, etc. ’—Mere disobedience of an order does not constitute an offence in itself, 
it must be shovm that the disobedience has or tends to a certain consequence”. W 
Empress v Habibullak^* Mahmood, J., observed : " It is necessary to establish that 
the disobedience ‘ causes, or tends to cause, obumctlon, annoyance, or injury to ^ 
person lawfully employ^ ’; and to make the offence graver, it must be established 
that ‘ such disobedience causes, or tends to cause danger to human life, health, or 
safety ; or causes, or tends to cause, a riot or affray ’; and it is clear that if notie of 
■these conditions are satisfied the convicuon is illegal, and must be set aside. Now, 
in the first place, it seems clear to me that the ’ obstruction, annoyance, or 
injury ’ on the one hand, and the ‘ danger to human life, health, or safety ’ on the other 
hand, are intended by the section to be applicable to cases in which the injurious re¬ 
sults therein contemplated arise m the ordinary course of lawful employment to per¬ 
sons who, in the exerdse of their rights as ordinary citizens, may incur such evil con¬ 
sequences on account of any act or omission of the accused, which act or omissi^ 
occurs in disobedience of a lawful order. In the next place, I am of opinion that the 
section has no application to cases m which a person simply neglects his property, and 
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by allowing a wall or a gate-way to remain in a dilapidated condition, renders theft 
or other crime more easy of commission than woidd otherwise be the case. The law 
does nc* contemplate that the phj*sical barrier of a wall or a gate is the means of res¬ 
training persons from enme, and no order of this nature can be made on the mere 
ground of any such apprehcnsicn In this case the accused were in possession of an 
inn where tra\-ellcrs put up. Tlie Magistrate passel an order directing tliem to repair 
the gate of the inn wiihm a month as it was apprehended that travellers’ property 
would otherwise be stolen The repairs required by the order were not made till after 
the expiry of the month and the accused were therefore convicted under this section. 
It was hdd that the conriction was wrong*. A conviction in the absence of evidence 
as to the likely result of the disobedience of an order is bad in law*. TIius disobe¬ 
dience to an order under s. 144 of the Criminal Pnxedure Code prohibiting a person 
from holding a market on certain specified days was held not to be punishable m the 
absence of e>'idencc shemang that the disobedience was likely to lead to a breach of the 
peace*. The cxplaruUon to the section sa>*s that it is not necessary that the offender 
should intend to produce harm, or contemplate his disobedience as likely to produce 
harm. It is suffiaent that he knows of the order which he disobeys, and that his dis¬ 
obedience produces or is likely to produce harm*. The accused were directed not to 
make any disturbance over a certain person’s rights of a ferry and thereafter they being 
found plj-ing another ferry at the site in question but not causing any disturbance were 
ordered to be prosecuted under this section It was held that the order for prosecu¬ 
tion was infructuous*. Where proclamation and attachm^t were issued against an 
absconder attaching some undivided land of the joint family to which the absconder 
belonged, and one of the other members of the family cultivated the lands in spite of 
the order, it was held that he could not be convicted under this section*. But if the 
act of disobedience hastened to cause annoyance it is sufficient under this section. Ob¬ 
jectionable language near a liquor shop, such as “ if you drink, you will be drinking 
the blood of your children ", speaks for itself and no more evidence than the words 
used is required*. The accused sold drink in his shop during a festival day in con¬ 
travention of an order promulgated by the District Magistrate and he was convicted 
under this section It was held that the conviction was illegal as there was no ques¬ 
tion or proof of causing or tending to cause-obstruction, annoyance or inj’ury, to any 
one and as it docs not follow as a matter of course that selling drinks will lead to riots 
or disturbance*. Merc refusal to disperse when ordered to do so under s 144, Crimi¬ 
nal Procedure Code, does not amount to an offence under this section*. 

Seaion not applicable to orders made in civil suits.—^The section applies to 
orders made by public functionaries for public purposes and not to an order made in 
a dvil suit between party and party**. The operation of the section is limited to the 
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including the fact that the accused lived at a place where the order was duh- 
gated^ 

If an order is intended to have a temporary operation only, and ' . 
efflux of tim^ and has not been again promulgate, no conviction can : 
obedience to it®. Similarly, disobedience to an invalid order is not pu: 

An order under s. 267 of the Indian Succession Act* ; ss. 133, 13 > 
the Code of Criminal Procedure*; s 473 of the City of Bombay Munici . 
are orders under this section 


* Public servant —^The section only applies when the order lias bt.tn 
a public servant^ A Receiver appointed under the Land Registration A<.i 
Act VII of 1876, s. 56) is not such a public servant*. 

See s. 21 as to the meaning of * public servant ’. 

, 3. ' Lawfully empowered to promulgate such order ’.—If the public -r. 

in question is not lawfuUy empowered to promulgate the order no cons’ictio i ’ 
stand*. The order must be a proper order and not merely a notice^*. If tiie ore' , i 
both in substance and in its manner of publication illegal, as being beyond the i*o • 
conferred by law, the aaused will not be liable”. 

4. 'Directed to abstain from a certain act, or to take certain order luili 
certain property in his possession, etc.’—The section applies where a person 
ing’ that an order has been promulgated by proper authorities to do or not to 
certain acts disobeys such order^*. 

3. 'Such disobedience causes or tends to cause obstruction, annoyance or 
injury, etc. ’—Mere disobedience of an order does not constitute an offence in itsuf. 

it must be shown that the disobedience has or tends to a certain consequence**. J** 
Empuss V. Mahmood, J., observed . “ It is necessary to establish that 

the disobedience ‘ causes, or tends to caus^ obstruction, annoyance, or injury to 
person lawfully employed ’; and to make the offence graver, it must be established 
that ‘ such disob^ence causes, or tends to cause danger to human life, health, or 
safety ; or causes, or tends to cause, a riot or affray'; and it is dear that if none or 
these conditions are satisfied the conviction is illegal, and must be set aside. Now. 
in the first place, it seems clear to me that the ‘obstruction, annoyance, or 
injury ’ on the one hand, and the * danger to human life, health, or safety ’ on the other 
hand, are intended by section to be applicable to cases in which the injurious re¬ 
sults therein contemplated arise in the ordinary course of lawful employment to per¬ 
sons who, in the exerdse of their rights as ordinary citizens, may incur such e\il con¬ 
sequences on account of any act or omission of the accused, which act or omission 
occurs in disobedience of a lawful order. In the next place, I pm of opinion that the 
section has no application to cases in which a person simply neglects his property, and 
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by allowing a wall or a gate-way to remain in a dilapidated condition, renders theft 
or other crime more easy of commission than would otijenvise be the case. The Jaw 
does not contemplate that the physical barrier of a wall or a gate is the means of res¬ 
training pCRons from crime, and no order of this nature can be made on the mere 
ground of any such apprehension “ In this case the accused were in possession of an 
inn where tra%xllers put up The Magistrate passed an order directing them to repair 
the gate of the inn within a month as it was apprehended that travellers’ property 
would otherwise be stolen. The repairs required by the order were not made till after 
the expiry of the month and the accused were thcrclore convicted under this section. 
It was held that the consaction was wrong*. A conviction in the absence of evidence 
as to the likely result of the disobedience of an order is bad in law*. Thus disobe¬ 
dience to an order under s. 144 of the Cnminal Procedure Code prohibiting a person 
from holding a market ot certain specified daj*s was held not to be punishable in tlie 
absence of eridence showing that the disobedience was likely to lead to a breach of the 
peace*. The explanation to the section says that it is not necessary that the offender 
should intend to produce harm, or contemplate lus disobedience as likely to produce 
harm. It is sufficient that he knows of the order which he disobeys, and that his dis- 
obedioice produces or is likely to produce harm*. The accused were directed not to 
make any disturbance o\-cr a certain person's rights of a ferry and thereafter they being 
found pl>*ing another ferry at the site in ^estion but not causing any disturbance were 
ordered to be prosecuted under this section. It was held that the order for prosecu¬ 
tion vk-as infructuous*. Where proeJamation and attachment were issued against an 
absronder attaching some undivided land of the joint family to which the absconder 
belonged, and one of the other members of the family cultivated the lands in spite of 
the order, it was held that he could not be convicted under this section*. But if the 
act of disotidjcncc hastened to cause annoyance it is sufficient under this section. Ob¬ 
jectionable hnguage near a liquor shop, such as "if you drink, you will be drinking 
the blood of your children speaks for itself and no more evidence than the words 
used IS required*. The accused sold drink in his shop during a festival day in con- 
tras'cntion of an order promulgated by the District hJagistrate and he was convicted 
under this section. It was held that the conviction was illegal as there was no ques¬ 
tion or proof of causing or tending to cause obstruction, annoyance or injury, to any 
one and as it does not follow as a matter of course that selling drinks will lead to riots 
or disturbance*. Mere r^usal to disperse when ordered to do so under s. 144, Crimi¬ 
nal Procedure Code, does not amount to an offence under this section*. 

Section not applicable to orders made in civil suits.—The section applies to 
orders made by public functionaries for public purposes and not to an order made in 
a dvi] suit betw-een party and party**. The operation of the section is limited to the 
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promulgation by public servants of orders rdatlng to safety, h^th,‘or convenience of 
the public. Thus, disobedience to an order issued under O. XXI,-r. 46, Civil Proce¬ 
dure Code, 1908, is not punishable under this section'. The proper remedy for dis¬ 
obedience to an order of injunction passed by a civil Court is a committal for con¬ 
tempt*. 

Orders issued under ss. 69 and 70 of the Bengal Tenancy Act (VIII of 1885) 
are not of a civil nature as the primary purpose of orders made under s. 69 is to pre¬ 
vent breach^ of the peace. Disobedience to such orders is punishable under this 
section'. Disobedience to an order of summary ejectment issued under s. 219 of the 
Central Provinces Land Revenue Act (II of 1917) is punishable likewise on the ground 
that it is an order made by a public functionary for a public purpose*. 

Statutory application.—The Indian Tdegraphs Act (XIII of 1885), s. 16; the 
Epidemic Diseases Act (III of 1897), s. 3 ; the City of Bombay Municipal Act (Bom. 
Act III of 1888), s. 473 ; the Mamlatdars’ Courts Act (Bom. Act II of 1906), s 21: 
the Calcutta Municipal Act (Beng. Act III of 1899), s. 576. 


CASES. 

Valid orders.—An order issued by a Magistrate prohibiting a zemindar from 
holding a new market on his estate dose to an old-established one bdonging to a neigh¬ 
bouring zemindar, on the ground that it had caused unlawful assemblies and raised 
apprehension of a breach of the peace®; an order to the priests of a temple, much fre¬ 
quented by pilgrims, to widen and hdghten tl^ doorway so as to obviate the dangers 
arising from overcrowding, and improve the ventilation*; an order prohibiting a per^ 
from plying a boat for hire at or m the immediate vicinity of a public ferryr; an orflW 
commanding an assembly of five or more persons to disperse*; an order directing the 
rival owners of two markets not to hold them on certain days, in order to prevent any 
likelihood of a breach of the peace*; and an order not to slaughter cows or bullocks 
on particular days'®, are held to be valid orders under this section. 

An order was issued by a Magistrate prohibiting shouting against drink near 
liquor shops, and a person shouted from the verandah of a private house abutting on 
a public place, it was held that he had disobeyed the order, for if a man standing on 
a private place adjoirung a public toad shouted into the road words deliberatdy meant 
for persons using that road he was as much shouting in a public place as if he stood 
on the road itself and shouted". 

Invalid orders.—An order issued by a Magistrate, warning owners of cattle to 
take proper care of them'*; an order preventing a house-holder from building a wail 
to his own house, because it might result in a breach of the peace*'; an order to re¬ 
move the banks of a tank in a dry river because they obstructed the current in rainy 
season'*; an order to cut down trees because they impeded ventUation'®; a verbal 
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order under s. 137, Criminal Procedure Code*; an order under s. 144, Criminal Proce¬ 
dure Code, prohibiting a person from collecting rents from tenants*; a general order 
under s. 144, Criminal Procedure Code, restraining the holding of a hai or market* ; 
a ivsticc under Mad. Act V of 1884 calling upon a person to remove certain encroach¬ 
ments on a pubhc road*: an order directing that all music should cease when any 
procession is passing a certain place of norship*; an order not to place stake nets 
in a ri\-er* ; an order issued by a revenue ofiiccr directing certain persons to pay their 
assessment to a speafied individual'. a notice issued under s. 98(2) of the Madras 
Local Boards Act (V of 1884) as amended by Act VI of 1900*, a permit to cut and 
transport timber issued under ss. 26 and 35 of the Forest Act*; an order under s. 146 
■of the Criminal Procedure Code*"; an order under s. 147, Criminal Procedure Code, 
directing a person to remo\*e a fence so as to allow of the use of an alleged right of 
way**; an order prohibiting the use of public roads between 9 p.m, and sunrise**; an 
order which declared that, as between parties to a contention, certain land in dispute 
did not belong to the public**; an order forbidding the slaughter of cattle or sale of 
meat within a radius of three miles of a licensed slaughter-house’*; an order directing 
a land-owner to find out a clue in a case of theft within fifteen days**; an order for¬ 
bidding persons to enter a railway station except for bona fide purposes of travelling**, 
and an order directing a station-master to detain certain logs suspected to be stolen 
property**, are held to be not valid orders under this section. 

Order to be direned to the accused.—^Where the accused was convicted of dis¬ 
obeying an order posted at a certain place by a Magistrate prohibiting people from 
burning and burning corpses there, it was held that the order, not having be^ served 
indiridually upon the accused, the conviction was illegal**. The proprietor of a thea¬ 
tre, not in aaual possession or management of the theatre at a time when a lawful 
order promulgated by a public serv'ant was disobeyed, was held to have committed no 
•offence under this section**. 


PRACTICE. 

Evidence.—Prove (1) the promulgation of the order. 

(2) That it was promulgated by a public servant. 

(3) That such public servant was lawfully empowered to promulgate the 

same**. 

(4) That such order directed the accusal to abstain from a certain act, or to 
take certain order, etc. 

(5) That the accused knew of such direction to him** 

(6) That he disobeyed such direction. 

(7) That such disobedience caused, or tended to cause, obstruction, annoyance 
•or injury, or risk of the same to a person lawfully employed; or that such disobe¬ 
dience caused, or tended to cause, danger to human life, health, or safety; or that such 
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disobedience caused, or tended to cause, riot or an affray*. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Triable 
by Magistrate, Presidency, first or second class—^Triable summarily. 

' Where an executive officer makes an order or issues a notdication it is not 
within the province of judicial authority to question the propriety or legality of such 
order or notification, until an attempt is made to enforce the exaction of a penalty 
against a person committing a breach of such order or notification. It then becomes 
the duty of the judicial authority to consider whether the order is properly made or 
not®. A Magistrate is not competent to try and Mnvict a person under this section of 
disobedience to an order issued by himself as Magistrate under s. 144, Crimmal Pro¬ 
cedure Code* 

Order under appeal.—A Magistrate is not warranted in convicting and im¬ 
prisoning a person for disobeying an order the legality of which is then under the con¬ 
sideration of an appellate Court*. 

Complaint.—Complaint in writing of the public servant concerned, or of some 
other public servant to whom he is subordinate, is required®. A prosecution under 
this section should not be launched unless all the elements necessary for a conviction 
are present* The complaint for an alleged disobedience of an order under s. 144, 
Criminal Procedure Code, must show that the disobedience caused, or tended to cause,- 
obstruction, annoyance or injury or a not Whether a complaint in writing is neces¬ 
sary where an order is promulgated by Government is open to question. Under the 
old s. 195 of the Criminal Procedure Code it was held that where the order was not 
promulgated by any public servant but by Government, no sanction was required as a 
condition precedent to prosecution for disobeying the order*. 

^ It is not possible to say that, merely by making the class of offence contem¬ 
plated by this section cognizable and non-bailable, the necessity of having a com¬ 
plaint in such a case is dispensed with*. 

Punishment,—Rigorous imprisonment can only be inflicted if the case comes- 
within the latter part of the section’. 

189. Whoever holds out any threat of injury* to any public 
servant®, or to any person in whom he believes that 
ser^tT public Servant to be interested, for the purpose of 
inducing that public servant to do any act, or to 
forbear or delay to do any act, connected with the e.vercise of the- 
public functions of such public servant, shall be punished with im¬ 
prisonment of either description for a term which may extend to- 
two years, or with fine, or with both. 

COMMENT. 

Section 503 defines criminal intimidation. That section is general in its cha¬ 
racter : whereas this section deals with crimina 

Under this section there must be " a th 
vant or to any one in whom he (the accused) 


1 4 M H. C Appx. 5; Anant Shitaram, 
(1899) 1 Bom L. R. 5^ ; Nandkumar Bose, 
(1869) 3 Beng L R. Appx. 149 ; Skabuckram 
Bukoolee, (1865 ) 2 W. R. (Cr.) 32; Jiamlo- 
noo SmgA,(1869)12 W. R (Cr.) 49; Hardal. 
(1889) Unrep Cr. C 433 ; Brojo Nath Chose, 
(1900) 4 C. \V. N. 226 ; Shyamanand Das Pa- 
hara}. (1904) 31 CaL 990: Bam Copal Daw, 
(1905) 32 CaL 793 

* Sutfanarain Doss, (1880) 6 Cal. 88. 

* Lamadava Balu KolL nft97) UnreD. 


Cr C 904. Cr. R. No 14 of 1897 „ . 

* Dalsukram Haribhai, (1866) 2 B H. C. 
384. 

* Criminal Procedure Code. s. 195. 

* Pameshwar Bat, (1922) 3 P. L T. -W. 
23 Cr. L. J. 381. 

* South. (1900) 24 Mad. 70. 

« Laehhmi Devi. (1930) 58 Cal. 971. 
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estcd *' \N’hat ilie section deals with arc menaces whicli \vould liave a tendency 
to induce the public servant to alter his action because of some possible injury to 
himself or to some one in whom the accused believes he has an interest. It is not the 
commission of the offence against the public order so much as the threat and cor¬ 
responding apprehension of personal injury which are supposed to be inducements 
to the public sciwant to alter his course 1/ a man went to a Magistrate in 
his Court or to the public office at the thana and said, ' Unless you stop the 
Hindu procession I will commit a theft' or ‘I will commit a riot’, the mere 
fact that such offences often result in injury to j^ersons, would not I think bring 
the language wnthin the section 189 If howc\cr instead of merely stating an inten¬ 
tion to commit the offence, he added words liircatening personal injury, such as ‘ Un¬ 
less >T3u stop the Hindu procession I will commit theft of your property’ or ‘I will 
cause a not and attack you or your police force ’, the words of the section would be 
satisfied tMicrc the accused more than once, and m a loud tonei said to the Ma- 
^strale and other pobcc-officcrs that he and others would obstruct the carrying of a 
Hindu God along Uic road, c\ui though a not and bloodshed might take place, it was 
held that he was guilty of an offence under this section*. It is essential to prove the 
words used by the accused in thrcalcmng the public servant in order to enable the 
Court to ascertain whether in fact a threat of injury to the public servant was really 
made by Uie accused’ Wlicrc the witnesses in a case differed as to the exact words 
used by the accused in thrcaicsiing the public servant, though they agreed as to the 
general effect of those words, it was held that it was most matcri^ that those words 
should te before the Court to enable it to ascertain whether in fact a threat of injury 
to the public scA-ant was really made by the accused*. 

Mere empty threats, which are often effusions of passion unattended with any 
formal intention of w rong. should be distinguished from tlireats rplly calculated to 
cause the person to whom they arc held out to be in fear of the injury threatened'. 
"Where the endorsement on a summons was to the effect that after tender of the sum¬ 
mons to the witness, the accused, the son of the witness, and the owner of the house 
came up, abused the process-server and asked him to get out of the house .and that 
the witness immediately after received the summons and balta and signed his name, 
it was held that no offence was committed*. Where a person arrested in execution of 
a decree refused to follow the peon who arrested him. and threatened to use violence, it 
was held that he was guilty of an offence under this section’. 

1. ’Injury’.—See s 44. supra. "Injury” implies an illegal harm, and the 
mere threat to bring a legal complaint either before a Court or before a public servant’s 
superior is no " injury ”. A police constable stopped a motor car travelling at night 
without Ughts. During an altercation which took place between the driver and the 
constable the accused came up and told the driver to bnng a complaint against the 
constable, in which he himself would be pleased to give evidence on behalf of tlje 
driver. It was held that the accused was not guilty of an offence under this section*. 

2. ' Public servant—Sec s, 21, supra 

PRACTICE. 

Evidence.—Prove (1) that the accused held out the threat. 

(2) That such threat was of injury. 

(3) That the person threatened was a public servant; or some person in whom 
the accused believed such public servant was interested 


’ Per jardme, J., in Amtrkhan, (1886) Un- 
rep Cr C 273, 274 : Projapat Jka. (1909) 14 
C W. N. 234, 11 Cr L J. 49. KuPpusamt 
Aiyar, (1915) 28 M. L. J. 505, 16 Cr. L. J. 
477. 

2 Annrkban. ibid : Projapal Jka ibid. 

1 Moheshti Baksh Stngh, (1886) 8 AIL 


» 2nd Rep. s. 123, p. 378 
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« 'Skahdad. (1925 ) 6 Lah. 55a 
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(4) That the purpose for wtuch such Uireat was held out was to induce such 
public servant to do, or to forbear, or dday to do any act, connected with the exerase- 
of his public functions! 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Triable 
by Magistrate, Presidency, first or seamd class—^Triable summarily. 

Charge.—I (name and office of Mapstrace, etc ,) hereby charge you (name of 
accused') as follows :— 

That you, on or about the-day of-, at-, held out threat of 

injury to a public servant, to wit-, [or to-in whom you believed that a 

public servant, to wit-, was interested] for the purpose of induemg that public- 

servant to do an act, to Wit-, [or to fortear or delay to do-], connected 

with the exercise of the public functions of such public servant and thereby committed 
an offence punishable under s 189 of the Indian Penal Code and within my cognizance. 

And I hereby direct that you be tned on the said charge. 

Punishment—A Court, m passing sentence, should inflict such sentence as 
the gravity or otherwise of the crime of which the accused has been convicted war¬ 
rants and merits, irrespective of whether the sentence inflicted will involve a right of 
appeal or not, even although the accused may pray for an appealable sentence-. 

190. Whoever holds out any threari of injury® to any person 
Threat of injury for the purpose of inducing that person to refrain 
refrab^fromT"i^° desist from making a legal application for prO' 
mg”for"pTotSwi tection against any injury to any public servant' 
to pubLc servant, legally empowered, as such, to give such protection,, 
or to cause such protection to be given, shall be punished with im¬ 
prisonment of either description for a term which may extend to- 
one year, or with fine, or with both. 

• COMMENT. 

This section provides for the punishment of a person holding out a threat of 
injury to any person to prevent him seeking protection from a public servant empow¬ 
ered as such to give him protection^ 

The object of this section is to prevent persons from terrorising over others with 
a view to induce thfem to desist from seeking the protection of public servants for any 
injury. Where a clergyman knowing that a civil ^it was pending against a person for 
the possession of certain church property, excommunicated him for withholding it, it 
was held that the clergyman had committed an offence under this section*. 

1. ' Threat —See s 189, supra. 

2 . ‘Injury'—See s 44, supra. Threat of institution of a civil suit 
for a mere dedaration of right against any person who was objecting to that nght 
was held to be not a harm illegally caused to that person in body, mind, reputation or 
property*. 

3. * Public servant —See s 21, supra. 


PRACTICE. 

Evidence.—Prove (1) that the accused held out the threat. 

(2) That such threat was of an injury. 

(3) That the purpose for whidi such threat was held out was to induce the- 
person threatened to refrain or desist from making a legal application for protection 
against some injury. 


1 Muhammad Ahmad Khan, (1935) 37 
Cr. L J. 212. 

3 Yar Muhammad. (1930) 58 CaL 392, 

3 2nd Rep. s. 123, p. 378 


♦ De Crue, (1884 ) 8 Mad. 140. ^ ^ 

s Mulai Rat, (1925) 24 A. L. J- 314. 27 
Ct. L. J. 351.' 
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(4) Th^it the person to whran such legal application was about to be made 
was a public servant. 

(5) That sudi public servant was legally empowered, as such, to give the 
protecsioa or to cause the same to be given 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Triable 
by Magistrate. Presidency, first or second class—Triable summarily. 

Qurge.—I {name and office of ^^agt$trate, etc.,) hereby charge you {name of 
accused) as follows — 

Tliat you. on or about Uie-day of-. at-, held out a threat of 

injury*, to wit—-. to-, for the purpose of inducing him to refrain or desist 

from making a legal application for protection against such injury to a public ser- 
^•ant legally empowered to gue such protection (nr to cause such protection to be 
gi\-en), and thereby committed an offence punishable under s. 190 of the Indian Penal 
Code and within my cognizance 

And I hereby direct that >ou be tried on the said charge 



CHAPTER XI. 

Of False Evidence and Offences against Public Justice. 

The Code treats the giving and the fabricating of false evidence in exactly the 
same way, and marks the grades of those offences on the principle that the law ought 
to make a distinction between the kind of false evidence which produces great evils and 
the kind of false evidence which produces comparatively slight evils. As plaints and 
wntten statements are verified by the dvil suitors who present them, the Code renders 
punishable the deliberate asscrticai of falsehoods in pleadings^. 

191 hoever being legally bound by an oath or by an express 
provision of law to state the truth, or being bound 
dmcel"^ make a declaration upon any subject^, 

makes any statement which is false*, and which he 
either knows or believes to be false or does not believe to be true^, 
is said to give false evidence. 

Explanation l-~-A statement is within the meaning of this sec¬ 
tion, whether it is made verbally or otherwise. 

Explanation 2 —A false statement as to the belief of the person 
attesting is within the meaning of this section, and a person may be 
guilty of giving false evidence by stating that he believes a thing 
which he does not believe, as well as by stating that he knows a thing 
which he does not know. 

ILLUSTRATIONS. 

(u) A, m support of a just claim which B has against Z for one thousand 
nipees, falsely swears on a trial that he heard Z admit the justice of B's claim. A has 
given false evidence. 

(6) A, being bound by an oath to state the truth, states that he believes a 
•certain signature to be the handwriting of Z, when he does not believe it to be the 
handwriting of Z. Here A states that which he knows to be false, and therefore gn’es 
false evidence. 

(c) A, knowing the general character of Z’s handwriting, states that he be 
heves a certain signature to be the handwriting of Z; A in good faith believing it to 
be so. Here A’s statement is merely as to his belief, and is true as to his belief, and 
therefore, although the signature may not be the handwriting of Z. A has not giN’en 
false evidence. 

(d) A, being bound by an oath to state the truth, states that he knows that 
Z was at a particular place on a particular day, not knowing anything upon the sub¬ 
ject. A gives false evidence whether Z was at that place on the day named or not 

(c) A, an interpreter or translator, gives or certifies as a true interpretation 
or trandation of a statement or documavt, which he is bound by oath to interpret or 
translate truly, that which is not and which he does not believe to be a true interpre¬ 
tation or tran^ation A has given false evidence. 

COMMENT, 

The offence of giving false evidence is known as ' perjury ’ under the English 

law. 

Scope.—The words of this section are very general, and do not contain ariy 
limitation that the false statement made shall have any bearing upon the matter in 
issue. It is sufficient if the false evidence is intentionally given, that is to say, if the 

» Stokes’ Anglo-Indian Codes, Vol. I, p. 30 
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person making the statement makes it advisedly knowing it to be false and vvitli the 
intention of deceiving Uie Court and of leading it to be supposed that that which he 
states is true* 

English law —According to common law a statement on oath or affirmation, 
to amount to perjury, must oc -lU taken in a judicial proceeding, (2) taken before 
a competent tribunal. (3) material to Uie question . (4) false ; (5) known by the 
witness to be false' or not known to be true The law relating to pcrj'ary is consoli¬ 
dated by 1 & 2 Geo V. c 6 

Difference between English and Indian law—(1) According to common law - 
the fal«c statement must ha\e reference to some judicial proceeding; and the false 
evidence must be given befon? a competent tribunal In the Code this distinction only 
exists in rc/erence to the degree of punisliroent imjMsed* 

(2) According to common law perjury must be proved by two witnesses, or 
by one witness with proof of other material and relevant facts substantially confirming 
his testimony. Under the Penal Code no particular number of witnesses in any case 
is required to prove any fact. 

(3) The common law requires that the matter sworn to must be material 

to the cause depending in the Court. According to the Penal Code it is not necessary 
that the statement should be maicnal. but that would be considered in awarding 
punishment*. • 

(4) In England, an oath, or an aflinnation rendered equivalent to it by law, 
is an essential dement of the offence. It is immaterial whether the fact winch is 
sworn to is in itself true or false. In India, an oath Is merely one of the forms by 
which a party may be bound to speak the truth. Even if an oath were improperly 
administered by an incompetent person. stiU the offence would be committed, if tlie 
party giving the false evidence were bound by an ’ apress provision of law to state 
the trmli ’ 

Ingfcdieots.—The offence under Uiis section involves three ingredients 

1. A person must be legally bound (o) by an oath, or any express provision 
of law, to stale the truth, or (b) to make a declaration upon any subj'ect; 

2. He must make a false statement; and 

3. He must know or believe it to be false, or must not believe it to be true. 

1. ' Legally bound by an oath or by an express provision of law to state 
the truth., or to make a declaration upon any subj’ect*.—It is necessary that the 
accused should be legally bound by an oath before a competent authority. If the 
Court has no authority to administer an oath to a witness the proceeding will be coram 
non judice and a prosecution for false evidence will not stand*. Section 4 of the In¬ 
dian Oaths Act (X of 1873) specifies the Courts and persons who have authonty to 
administer oaths and affirmations. Section 5 enumerates the persons by whom oaths or 
affirmations must be made. 

Oath under foreign law.—^Perjury cannot be assigned on a foreign affidavit 
taken before a person not authorired to administer an oath by English law®. There 
is no provision m the Penal Code which constitutes it an offence to give false evidence 
before a Court in a Native State where the oath is not administered under the provisions 
of law in force in British India, but under the law of that State in relation to proceed- 

* Mahomed Hossain, (1871) 16 W. R. 
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ings before that Court^. 

Want of jurisdiction.—If the Court administering the oath is acting beyond 
its jurisdiction a conviction will not be sustained*. The test of jurisdiction is whether 
or not the Court had power to enter upon tte inquiry*. 

A pleader giving a false explanation on solemn affirmation, when asked to 
explain his conduct under the Legal Practitioners’ Act*; an heir of an employee in the 
Telegraph Department, supporting his claim before the District Judge by false wit¬ 
nesses, under an oath, the Judge having no authority to administer it®; a Native 
Christian giving false evidence, though solemnly affirmed under Act V of 1840, the 
Act not being applicable to him, but only to Hindus and Mahomedans®; a person 
making a false statement before a person purporring to act under the Registration Act 
but not legally authorized to do so*, a person making a false statement in an appli¬ 
cation for a new trial®; or m a verified petition presented under s. 19 of the Income- 
tax Act to a Tahsildar, who was not an officer competent to receive such a petition®; 
and a person making false accounts with the intention of producing them before a 
Forest Officer not empowered by law to hold an investigation*'’, were held to have 
■committed no offence under this section 

By an oath —An oath or solemn affirmation is not a sine qua non to the offence 
•of giving false evidence” The offence may be committed although the person giving 
evidence has neither been sworn nor affirmed**. By s 14 of the Oaths Act** every 
person giving evidence on any subject, before any Court, is bound to state the truth. 
The idea of the oath, namely, that the person swearing renounces the mercy and impre¬ 
cates the vengeance of Heaven if he do not speak the truth, the idea of binding the 
conscience of the witness, which still prevails m England, and which m former time led 
to the swearing of Hindus on the Tulsi and Ganges water, and of Mahomedans on the 
Koran, finds no place m the Oaths Act The superstitious or religious sanction has 
been disregarded and the legal sanction alone is relied upon See s. 51, supra, for 
the definition of ‘oath’. 

Criminal Procedure Code, s. 1<>4.—A Magistrate acting under this section has 
power to administer an oath, and a charge of perjury can be framed with regard to 
«tatments made before him on oath whwi he is so acting**, 

'Any express provision of law’.—Under this clause sanction of an oath is 
not necessary, but there must be a specific provision of law compelling a person to 
state the truth. It must be proved that the false statement was made under the sanc¬ 
tion of law*"’. Where the accused is not bwmd by an express provision of law to 
state the truth he cannot be charged with giving false evidence. Tnus, where a person 
after acquittal was examined oath to enable the Court to take cognizance of ^ 
offence under s. 190 (c), Criminal Procedure Code, it was hdd that though the Magis* 
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L J 402, 18 Cr. L. J, 785 ; Ptarce. (1863) 
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Irate might examine the person for that purpose, yet he could not examine him on 
oath under the Oaths Act, as he was itot a witness in any case at the time, and that 
he was not legally bound to state the truths The law does not require a petition 
for substitution of parties to be verified, and. therefore, the person who presents to a 
•Court a verified petition for substitution contairung a false statement of the death of 
the defendant, is not guilty of giving false evidence* Intentional omission to make 
statements required by s 233 of the Code of Civil Procedure amounts to an olTcnce 
under s. 193* 

Criminal Procedure Code, s. 16I.—Under s 161, cl (2), of the Criminal 
Procedure Code. 1898. which reverts to the language of the Code of 1872, a person is 
no longer bound by law to tell Uie truth when questioned by a police-officer, and he 
wall not be liable to be prosecuted for giving false evidence* The Code of 1882 con¬ 
tained the word ‘truly’ after the word ‘question’ in this clause, but this word has 
been omitted in the present Code*. 

A statement made to an investigating ivslicc-officer under s, 161 and recorded 
by him under the provisions of s 162 of the Criminal Procedure Code cannot be made 
the foundation of an order for prosecution under s 193 of the Penal Code of the per¬ 
son maldng it«. But it is submitted that a person making such a statement may 
come within s. 203 of the Pena! Code 

’ Declaration upon any subjea —In certain cases the law requires a declara¬ 
tion from a person of venfication in a pleading—and if such declaration is made 
falsely it will come under this clause The words “any subject” denote that the 
declaration must be in connection with a subject regarding which it was to be made. 
If a judgment-creditor knowing that something has been paid on his decree verifies 
an execution application for the full amount, he intentionally declares that to be true 
which he knows to be false and has committed an olTencc under s. 193. It is imma¬ 
terial whether the accused does or docs not intend to defraud the judgment-debtor, 
for the offence is one against public justice and it is wiUi a view to secure more orderly 
-admimstration of justice that the law makes penal Ihe deliberate assertions of false¬ 
hood m pleadings*. A person falsely verifying his plaint* or wntten statement* 
is guilty of giving false evidence. 

' Any statunent—It is not necessary that the false evidence should be mate¬ 
rial to the case in which it is given*" *' The framers of the Code used the word ‘ mate¬ 
rial where it was intended to be an essential of the offence, and advisedly omitted it 
when such was not their intention. I do not say that the question of materiality may 
not be matter for the consideration of the jury. For the giving of false evidence, to 
come within section 193, must be an intentional giving; and in deciding whether or 
not It was intentional, the jury would have to consider whether or not the subject- 
matter of the statement were material to the result of the proceeding, inasmuch as if 
that subject-matter were wholly immaterial, they might well attribute the statement 
to indifference or carelessness on the part of the prisoner Where the act giving 
•rise to the indictment occurs out of C^urt then materiality is made essential to the 


* Hari Chatan (1900) 27 CaL 455. 

* PuTcndar Jha V. Nunulal Jha, (1926) 6 
Pat. 184. 

* Bapuji Dayaiam, (1886) 10 Bom. 288; 
Paupayya v. Narasannab, (1880) 2 Mad 
216. 

* Kastm Kkan : Mussamut Dahia, (1881) 
7 Cal. 121, FB. 

* The (ollowing cases decided when.the 
■Code of 1882 was m force are no longer of any 

U) 8 

- . 7) 11 

. 4(e: 

..... jgwan- 


ha. (1892) 15 AIL 11 , Bhajan, (1893) 13 A 
W. N 124 

® Muhainmad Usman, (1908 ) 28 A W N 
22, 4 A. L. J 811, 7 Cr. L. J. 3. 

t Hakikalswgk (1913) 7 S L R 25 • 
StoJves’, VoL I. p 30. 
s Bapuji Dayarani, sup 
• Padam Smgh, (1930) 52 A!!.' 856 
Pajbutty Chum Sircar, (18^) 6 W. R 
(Cr.) 84 , Shtb Prasad Gtri, (1873) 19 W R 

(Sk) 5 ij Tc"cr‘S'‘et‘ 

d’s®". k k s, 



464 


LAW OF CRIMES 


[CHAP. XL 


offence, and must accordingly be averred in the indictment, e g, ss. 197, 198, 199 and 
200. , If the act occurs m the face of the Court, then materiality is not made essen¬ 
tial, and need not therefore be averred Cases may arise in which materiality may 
not be essential to the offence, but it must be taken into consideration m arriving at 
the intention with which the false statement was made^. 

2. ' Makes any statement which is false—It is not strictly necessary that the 
statement should be material to the inquiry, so long as it was made by a person who was 
bound by an oath to state the truth* It must be shown that the statement said to have 
been false, could not but be false. It is not sufficient to show that the probabilities are 
that the statement was false* The accused stated on oath that he wrote a certain docu¬ 
ment Another person swore that he and not the accused had written the document. 
The handwriting expert gave his opinion that the handwriting on the documfnt was not 
similar to the acknowledged handwnting of the accused and the trial Court after com¬ 
paring the various handwritings had come to the conclusion that the handwriting on 
the document resembled that of the other person and not of the accused. It was held 
that a conviction under s 198 could not stand*. Where the accused was prosecuted for 
having falsely stated m a avil suit that certain promissory notes which had been e.xe- 
cuted by him were without consideration, it was held that the rule of law enacted by 
s. 118 of the Negotiable Instruments Act and creating a presumption that a promissory 
note was for consideration would not necessarily apply to a criminal trial, and that it 
was necessary for the prosecution to prove that the promissory notes were for considera¬ 
tion, and not for the accused to prove the contrary® Where, m a suit based upon a 
promissory note and a receipt, the defendant in the written statement filed and venfied 
by him demed execution of the promissory note and receipt and also denied having owed 
any sum at all, and it was found that the promissory note and receipt were genuine, 
It was held that the defendant could be rightly convicted of giving false evidence, if the 
denial was false to his knowledge®. 

Direct proof of the falsity of the statement on which the perjury is assigned is 
essential But, as legitimate evidence for this purpose, the law makes no distinction 
between the testimony of a witness directly falsifying such statement and the contradictory 
statement of the person charged althou^ not made on oath Such a statement, when 
satisfactorily proved, is quite as good evidence in proof of the chaige as the criminatory 
statement of a person charged with any other offence and on precisely the same ground, 
—that It is an admission of the accused person inconsistent with his innocence’. 

See the heading ‘ Nature of proof ’ in the Commentary on s. 193 

3. ‘Which 
be uue —The false 

the person giving it®. • _ .. 

The matter sworn to must be either false in fact, or, if true, the accused must not have 
known it to be so® A man may be guilty of this offence if he swear that he believes or 
thinks a fact to be true when it is not*®. The false statement for which the accused is 
charged must be literally false If the statement of fact is literally true but, owing to 
suppression of certain other facts, leads to a wrong inference, the accused cannot be 
convicted** 

It IS a false statement made under a verification that constitutes an offence and 
not a verification on oath or by sc^emn affirmation**. 

* Tookaram, (1862) Unrep Cr. C 2, 1151, 22 Cr. L J. 54. 

Biahmdeo SingA, (1920) 2 P. L. T. 380, 21 * Padam Singh, (1930 ) 52 All 856 

Cr. L. J. 33. * Ross, (1871) 6 M. H. C 342. 

- DuTga Prasad. (1931) 34 Cr. L. J. 686. * Tookaram. sup. 

5 Hira Nand Ojka, (1906) 10 C W. N. ’1 Hawk. P. C. 69, s 6. 

1099. 4 C L J 558. 4 Cr I- T. 227 : Ulmon: *® Schlesinger, (1847) 10 Q. B. D 670. 

Nonia, (1922) 4 P. L. T. 683,1 P. L R. (Cr.) ** Ratansi, (1915) 9 S. L. R. 170, 17 Cr- 

142. 24 Cr. L. J. 321. L J. 96 

« S. C. Gupta, (1923) 1 Ran. 29a ** Durga Das Rukhit, (1900 ) 27 Cal 820- 

» Sakhawat Haidar, (1920) 18 A. L. J. 
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* Docs not believe to be true.—The making of a false statement, without know*- 
Icdgc as to whether Uie subject-matter of the statement is false or not, is legally a giving 
of false widcncc’ Where a man swears to a particular fact without knowing at the time 
whether the fact be true or false, it is as much a perjury as if he knew the fact to be 
false, and equally indictable* But a man cannot be conviaed of pcrj'ury for having 
atied rashly and credulously and having failed to make reasonable inquiry with regard 
to the facts alleged by him to be true. It must be found that he made some statement 
which he knew or believed to be false or which he did not believe to be true'*. 

Written statements.—A person filing a wntten statement in a suit is bound 
by law to state the truth and if he makes a statement which is false to his knowledge or 
bdief, or which he believes not to be true, he is guilty of giving false evidence*. A 
mere assertion in a pleading contrary to fact, but merely made for the purpose of put¬ 
ting a plaintiff to proof of his case, cannot be made the subject of a prosecution m a 
criminal Court. But a litigant in making allegations as to material and substantial 
facts which go to support his claim as a plaintitT. on tlie one hand, or to meet a claim 
a^inst him as a defendant on the other, is bound to truly state them, and if he does 
not do so, and if it can be shown that he lias intentionally asserted things which are 
false to his knowledge, he is within the scope of this section. The very essence of 
crimes of this kind is not how they may injure tins or that party to the litigation, 
but how they ma> deceive and mislead the Courts, and thus produce the most mis* 
cluevous consequenas to the administration of civil and criminal justice*. A written 
statement being a pleading it is competent to the defendants to a suit to laise sud> 
pleas in their wnltcn statemoits as they think fit or to abstain from raising things which, 
appear to the defendants not to be of advantage to them*. 

Vcrifving an application not requiring verification.-—The verification of an 
application, in whidi uie applicant makes a f^sc statement, docs not subject him to 
purushment for this offence, if sudi application docs not require venfication’. 

Criminating statement is no justification.—^\Vhen a party makes a false state* 
ment while legally bound by solemn affirmation, the fact tjiat the statement was one 
tending to criminate himsdl will not justify his acquittal on a charge of giving false 
evidence*. 

i . . . • ' T‘ ct that the trial in which 

,• ■ . . . ' .. irregularity docs not exo- 

• le obligation to speak the 

, »nbay case the proceedings 

m the trial at which false evidence was given were subsequently annulled in consequence 
of the sanction for the prosecution being insuffiaenf and the High Court held that the 
conviction of the accused must be reversed as the false statement was not made in a 
stage ot a judicial proceeding*®. 

Liability of the accused for fabricating false evidence.—The Criminal Proce¬ 
dure Code provides that the accused shall not ravkr himsell liable to punishment by 
rejusing to answer questions put by the Court or by giving false answers to them**. It 
has been pointed out by the Calcutta High Court that this section applies to an act done 
by an oliaidcr to sCTeen himself from punishment'* The Court dissented from the 


1 Echon A/eeaeh. (1865 ) 2 W R. (Cr ) 47. 

* A/awbey, (1796 ) 6 T R. 619, 637 

* Mohammad Ishaq, (1914) 36 All 362. 

* Mehtban Smilt, (1884) 6 All. 626, 
Muiughandt, (1891) 1 Weir 154; Padam 
Smih. (1930) 52 AIL 856 

■’ Per Straight. Oflig C. J, in Mehtban 
Stn£h, ibid. p. 629. 

Rash Bebarv Rav (1930) 32 Cr L. J. 
238, 119301 Cr. C. 975 
? KaUth Chundtr lioldar. (1868) 9 W. R 
(Cr.) 58; Haran Mundul. (1868) 10 W. R. 
(Cr.) 31; /u|gul Chunder Moiumdar v. Kasi 


CAunder A/oiurndar, (1880 ) 6 (3a]. 440* 

Ganeshi. (1905) 25 A W. N. 52, 2 A. L J. 
203. 2 Or. L. J. m 
“ (1867) 3 M H. C Appx. xxxuc 
9 Kirasawji, (1896) 19 Mad. 375 ; Batesai 
Mandat. (1884) 10 Cal 604 

(& ® 

11 Cnmina] Procedure (3ode, s. 3^(2) 

1* SupennUndent and RemembtanceT ol 
Leeal Affatts, Bengal v. Taiaknath ChalUtii, 
(1935) 62 Cal. 666. ’ 
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■view taken by the Allahabad High Court that an accused cannot be charged either with 
giving or fabricating false evidence with the sole object of diverting suspicion from 
himself and concealing his guilt in regard to a crime with which he is charged*. The 
Allahabad view has also not be^ followed by the Bombay Higli Court*, and in a 
recent case the Allahabad High Court has held that s. 192 applies to an accused person 
who fabricates false evidence in ordw to defend himself, and that there is no warrant 
for the conclusion that there is an absolute protection or privilege in favour of an accused 
person who can escape from the penalty imposed by s. 193 by reason of being an ac- 
■cused person*. 

Abetment—There can be no offence of abetment of giving false evidence, 
unless the person charged with abetment intended, not only that the statement should 
be made, but that the statement should be made falsely^. 

Where an accused asked a witness to suppress certaih facts in giving his evidence 
against him (accused), it was held that he was guilty of abetment of giving false evi¬ 
dence in a stage of a judicial proceeding*. Similarly, where a person instigated the com¬ 
plainant and witness in a case to make statements which he himself knew to be false, 
he was held guilty under ss 109 and 193* Where C falsely represented himself to be 
U, and the writer of a document signed by U and T, knowing that C was not U, and 
liad not written such document, adduced C as U and as the wnter of that document, 
it was held that T was guilty of abetment of giving false evidence*. 

CASES. 

False statements.—A person making a false statement before a Police Patel act¬ 
ing under s 13 of the Village Police Act (Bom Act VIII of 1867)*; before a Sub-Regis¬ 
trar* : and before a Registrar of Deeds, even though no oath or affirmation be adminis¬ 
tered to him'* ; a witness falsely deposing in another’s name'* ; a person in an applies 
tlon for executii 
parties after dec 
the Court**, a . 

under s. 42 of * . . ’ 

making a false i * 

and a person making a false statement on oath for getting an adjournment from a Court 
that his father was ill and had not come to Court when as a matter of fact his father 
liad come to Court**, were held guilty of giving false evidence. 

False statement in an application of the accused.—The Allahabad High Court 
has held that a person seeking by an application in revision to get rid of a conviction 
standing agamst him is incapable of tendering his own affidavit in support of such 


other Court, supporting his application by an affidavit, he cannot, or at least ought 
not to, be prosecuted under s, 193 m respect of statements made therein*®. The Lahore 
High Court has dissented from this view It has held that an application for transfw 
is not a part of the defence of an accused person and statements made by an accused 
in an affidavit in support of an application for transfer do not enjoy the immunity 


* Ram Khilauan. (1906) 28 AIL 70S 

* Rama Nana Hagavne, (1921) 46 Bom. 
317. 23 Bom. L. R. 987. 

1 Bhagitath Lai. (1934) 57 Alt 

* Nim Chand Mooketjee, (1873) 20 W. R. 
(Cr) 41. 

» Andy Ch(tty. (1863) 2 M! H. C. 438. 

* Rawji, (1893) Unrep. Cr. C 632, 

* CTiundi Chain Nauth, (1867 ) 8 W. R. 
(Cr.) 5. 

* hbasapa, (1880) 4 Bom. 479. 

* Jnggal Chunder Dull, (18^) 6 W. R. 


(Cr.) 81 See Naravanasu-amy htf. 119121 
M. W. N. 1107. 14 Cr. L. J. 102. 

(1865 ) 2 W. R. (Cr. L.) 9. ^ 

** Prema Bkika. (1863) 1 B. H. C. ^ 

•* Bapuji Dayaram, (1886) 10 Bom. 28o 
Naloo Patia, (1910) 38 Cd- 36A 
** Shama Churn Roy, (1867) 8 U. R- (CM 
27. 

** Chtnanna Cowd. (1903) 1 Weir IK- 
»* Durga Prasad, (1931) 34 Cr. L. J. bW 
” Baikal, (1897) 19 .All. 200 
** Btndeshri Singh. (1906) 28 All. 331. 
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♦conferred by s. 342 of the Criminal Procedure Code upon answers to questions put to 
Jic accused by the Court'. Further, it has held that there is no law which confers 
upcffi an accused person immunity from prosecution in respect of a false statement in 
an aflidasit tendered by him in support of his application for transfer ; and that sucli 
statement can be Uic subject-matter of a charge for perjury^ Tlie Chief Court of Oiidli 
has taken the same ^■lc^v as the Laliore High Court*. 

False balance-sheet. —The making of a false balance-sheet is not an offence with¬ 
in this section but s. 418‘ It is more appropnately punishable under s 282 of the 
Indian Companies Act (Vll of 1913)*‘ 

False darkbast.—The signing and verifying of a darkhast containing false state¬ 
ments is an offence under this section. and it makes no difference that at the time 
when Uic ^gnalurc and scrification were appended the darkliast was blank* 

Eiidcnce under illegal pardoa—Evidence of an accused person illegally par¬ 
doned cannot be used against him. or subject him to a prosecution for giving false 
e\idencc*. 


Irregular trial.—H. a police constable, procured a warrant to be illegally issued, 
Without a written information or oath, for the arrest of S. upon a charge of “ assaulting 
and obstructing him. H, in the discharge of his duty” Upon such warrant S was 
arrested and brought before justices, and was. wiUiout objection, tried by them and 
connoted. H was afterwards indicted for perjury committed on the said trial of S, 
and con\icicd. It w-as held that H was n^lly convict^, notwithstanding that there 
was neither wntten information nor oath to justify the issue of the warrant*. 


192, Whoever causes any circumstance to exist or makes any 
. false entry in any book or record, or makes any docu* 

•esfdSc?^“'^ nicnt containing a false statements intending that 

such circumstance, false entry or false statement may 
appear in evidence in a judicial proceeding, or in a proceeding taken 
by law before a public servant* as such, or before an arbitrator, and 
that such circumstance, false entry or false statement, so appearing 
in evidence, may cause any person who in su.ch proceeding is to form 
an opinion upon the evidence, to entertain an erroneous opinion' 
touching any point material* to the result of such proceeding, is said 
“ to fabricate false evidence.” 


ILLUSTOATIONS. 

(a) A puts jewels into a box belonging to Z, with the intention that they may 
be found in that box, and that this circumstance may cause Z to be convicted of theft. 
A has fabricated false evidence. 

(f>) A makes a false entry in his shop-book for the purpose of using it as 
•corroborative evidence in a Court of Justice. A has fabricated false evidence, 

(c) A, with the intention of causing Z to be convicted of a criminal conspiracy, 
writes a letter in imitation of Z's handwriting, purporting to be addressed to an ac- 
.'comphee in such criminal conspiracy, and puts the letter in a place which he knows that 
the officers of the Police are likely to search. A has fabricated false evidence 


' Ckulam Muhammad,-{^922) 3 Lah 46; 
Allah Wosai. (1925) 1 Lah C. 522, 26 Cr. L. 
J. 1369. 

2 PtT Qadtr Bakhih Shah, (1924) 6 Lah. 


Pfflg Datt, (1929) 7 O \V. N. 9, 31 Cr. 
.L. J. 600, 119301 Cr, C. 

Afois. (1893) 16 AIL 88 


• 'Ramnatayan. (1919) 21 Bom. L R. 732 
W Cr. L. J. 657 . Shamdasani v. Pochkhanava'~ 
1^(1927) 29 Bom. L. R. 722. 28 Cr L. J. 

j"S”’ ® 

» Dala Jtia. (1885) 10 Bom. 190 

• Hughes, (1870) 4 Q. B D. eU. 
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COMMENT. 

. ' The wording of this section is so g^eral as to cover any species of crime which 
consists in tiie endeavour to injure another by supplying false data upon which to rest 
a judicial decision. 

Ingredients.—The offence defined in this section contains the following ingre¬ 
dients :— 

1 Causing any circumstance to exist, or making 

(o) any false entry m a book or record, or 

(h) a document ccmtaming a false statement. 

• 2. That such circumstance, false entry, or false statement must have been- 
intended to appear in evidence in 

(i) a judicial proceeding or 

(«) a proceeding taken by law before a public servant or an arbitrator. 

3 That such circumstance, false entry or false statement so appearing in evi¬ 
dence, might cause any person, who. in such proceeding, is to form an opinion upon 
the evidence, to entertain an erroneous, opinion 

4 The formation of opinion should be touching any point material to the- 
result of such proceeding 

1. 'Causes any circumscance to exist, or makes any false entry in any 
book or record, or makes any document containing a false statement '.—The per¬ 
son accused must be proved to have done any of these things A person commits the 
offence of fabricating false evidence, if be makes a document which though it may not 
contain any false statement m express terms, yet contains false recitals which imply 
such a false statement^ 

Mere indiscretion m signing a fabricated document without knowing its cm* 
tents will not render a person liable* Intention is the gist of the offence under this 
section See s 193, infra 

2. ‘That such circumstance, etc., may appear in evidence in a judicial pro¬ 
ceeding, or in a proceeding before a public servant, etc.’—^Judicial proceeding.-j- 
The Code of Cnminal Procedure says that ‘judicial proceeding’ includes any proow- 
ing in the course of which evidence is or may be legally taken on oath [s. 4(«)1* 
The power to take evidence on. oath, which includes affirmation as well®, is the cJiarac- 
teristic test of ‘judicial proceeding'. 

But the above definition will chiefly apply to cases relating to procedure^. Tho^ 
expression 'judicial proceeding’ has been the subject of following judicial inter¬ 
pretations •— 

(1) It means nothing more nor less than a step taken by the Court m the- 
course of the administration of justice in connection with a pending case®. 

(2) An inquiry is judicial if the object of it is to determine a jural relation 
between one person and another, or a group of persems , or between him and the com¬ 
munity generally; but, even a Judge, acting without such an object in view, is not 
acting judicially*. 

(3) The examination of a complainant in reference to the matter of his peti¬ 
tion of complaint is an investigation directed by law, and therefore a stage of a judi¬ 
cial proceeding*. 

(4) An inquiry by police prcHminaiy to a proceeding before a Court of Jus-’ 
tice*. is a judicial proceeding. 

> Mohadeo Mtsser v. Nojayan Ram Ska, 

(1905) 10 C \V. N. 220, 3 Cr. L. J. 196. 

2 /ai fat Ram. (1919) 17 A, L. J. 574. 20 
Cr L 1. 268 

» The General Clauses Act (X of 1897), 
s 3 (36>, 

* Kasstm Khan : Mussamut Dahia,(188l) 

7 Cal. 121, pb; Sankaralinga Konr. (1900) 

23Mad. 5tl. 


s Per Scolla.id. C J, m Venkalathalam 
Piltai, (1864 ) 2 M H C -13. 46. 

* Per West. J.. in Tulfa. (1887) 12 ,^ 
36,42; Foibes v. Ameeroonissa Begum, (it®®' 
10 M I. A. 340. 

» Mata DyaJ, (1872 ) 4 N. W. P-6 . 

* Seondar Pulnatck, (1863) 3 IV. R- •' 
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(5) An inquiry by a Magistrate before the issue of an order under the Cri¬ 
minal Procedure Code, s. 144*. is a stage of a judicial proceeding. 

(6) An investigation under Chapter XIV of the Code of Cnminal Procedure 
is a stage of a judicial proceeding*. 

(7) A preliminary inquiry- by a Court under s 476 of the Criminal Proce¬ 
dure Code is a judiaal proceeding* 

Stephen* says tliat a ‘ judicial proceeding' means a proceeding which takes 
place in or under the authority of any Court of Justice, or which relates in any way 
to the administration of juslia. or whicli legally ascertains any right or liability. 

Cues.—WTierc Uic accused was convicted of having voluntarily assisted m con- 
•ccalmg stolen railway pins in a certain person's house and field, witli a view to having 
such innocent pcrswi punished as an offender, it was held that the Magistrate was 
right in consneting and punisliing tlie accused for the two separate offences of fabri¬ 
cating false evidence for use in a stage of a judicial proceeding, and of voluntarily 
assisting in concealing stolen property under s 4145. \ public servant, in charge as 
such of certain documents, having bc^n required to prcxluce them, and being unable 
to do so, fabneated and produced similar documents with the intention of screening 
himself from punishment. It was held that his offence fell within this section*. Where 
the date of a document, which would ofhenvise hate not been presented for registra¬ 
tion within time, was altered for the purpose of getting it registered, it was held that 
this offence was committed*. 

One C, whose brother D was an accused jicrson. applied to the Court on behalf 
of the accused asking that Uic witnesses for the prosecution might first of all be 
made to identify D. The Court assenting to his request, C produced before the Court 
ten or twelve men, none of whom could be identified as D by any of the witnesses. 
Upon being asked by the Court where D was. C pointed out a man, who was not D. 
Ic was held that C was guilty of fabricating false evidence* 

The accused transferred the whole of his property in favour of his wife, but 
before registering the sale-deed mortgaged the property to F. The sale-deed was, how- 
• . . . • had made all necessary inquiry at the Registration 

■ . • Jic sale-deed the mortgage-deed was also registered. 

: • . . . heating the mortgagee It appeared during the trial 

that the mortgage-deed filed by the complainant bore on it an endorsement of the 
return of the consideration although there was no such endorsement on it when it was 
filed m Court. The accused was thcrcujxm furtlier charged for fabricating false evi¬ 
dence, and forgery. It was held that the accused was guilty of fabricating false evi¬ 
dence and cheating, as he must be presumed to know the probable result of his action 
and it obviously could not have been absent from his mind when he forged the endorse¬ 
ment that he was thereby attempting to defraud the mortgagee of his money*. The 
accused, who was in possession of the complainant’s house as a yearly tenant, about 
the time the tenancy came to an end, prepared another rent-note for a period of four 
years and got it registered, without the complainant’s knowledge It was held that the 
accused had committed this offence inasmuch.as the rent-note, which contained an 
admission against the interest of the accused, could be admitt^ in evidence on his 
behalf**. Where the accused had unsuccessfully sought to obtain a woman in mar¬ 
riage and thereafter made and registered a kobala (agreement) m her favour falsely 
reciting that he had married her, and purporting to convey to her a plot of land m lieu 


* Ttrunarasimha Chari, (1895) 19 Mad. 

18 

* Suppa Tevan, (1905 ) 29 Mad. 69 

* Abdulla Khan. (1909 ) 37 Cal 52; Co¬ 
pal Bank, (1906 ) 34 Cal 42, 46. In Chanan, 
(19091 P. R. No 1 of 1910, U Cr. L, J. 90. 
execution proceedings are held to be judiaal 
proceedings. 

* Digest of'English Criminal Law, Art 148 

* Raineshwar Rat, (1877) 1 All 3^ 


• Maihat Husain, (1883 ) 5 All. 553, 

* AUt Ekrar AH. (1880) 6 Cal. 482 

^ Cheda Lai. (1907) 29 AU. 351'.-5j/r Wa/A 

m l1“r! J- 

Ra)aiam Bkavantshankar. fl 920 1 2 '> 
Bcmi L. R. 1229. 22 Cr L. J. 23. 
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Other facts, e.g., an actual attempt by the fabricator to use the fabricated matter in 
•evidence. The former Chief Court of the Punjab has dissented from this view. The 
latter held that a person was guilty of fabricating false evidence when he made a 
false entry in a document intending that it should appear in evidence and mislead the 
Judge or Magistrate and the mere fact that the entry was not legally admissible in e\i- 
-dence could not affect his guilt‘. 

Cases.—Where a police-officer, who had suppressed a document, made a false 
■entry in his diary to support his assertion that he had forwarded certain documents, 
intending that such entry might be used as evidence in his behalf that he had so 
forwarded the document, it was held that the evidence fabricated must be admissible 
•evidence and as the entry would not be admissible in his behalf, though contr^ to 
his intention, he was not liable® Where a police-officer made a false entry in the 
special diary relating to a case which was being investigated by him but the document 
in which the alleged false entry was made was not one which was admissible in evident, 
it was held that he was not guilty under this section* Similarly, where a person made 
a false statement in the recital of title to property in a document when such statement 
■was not admissible in evidence against the person or persons against whose interest 
such statement was made, it was held that he was not guilty*. 

On an indictment for perjury committed on the hearing of a charge of assault 
by a husband on his wife, an assignment of perjury m a statement by the accused, 

^ witness for the husband, that he had seen the wife committing adultery (of whi^ 
he had told the husband), was held bad for immateriality as the supposed statemem 
-would not be legally relevant to the charge of assault as affording no ground of leg" 
justification*. 

3. * That such circumstance may cause any person who in such proceed* 
tng is to form an opinion to entertain an erroneous opinion —The false 
dence must lead to the formation of an erroneous opinion. If a document does 
lead to the forming of an erroneous opiniixi touching a particular point but leads 
rather to the forming of a correct opinion, then this offence is not committed®. 

4. * Touching any point material ’.—False evidence under this section should 
"be material to the case m which it is given though not so under s 191^ The worn 
■* material' means of such a nature as to affect in any way, directly or indirectly, tb 
probability of anything to be determined by the proceeding, or the credit of sny 
ness, and a fact may be material although evidence of its existence was improperly 3“’ 
mitted®, Hawkins* says that he “ cannot find this matter anywhere thoroughly settled o* 
■debated, and therefore shall leave it to every man’s own judgment, which, from the con- 
•sideration of the circumstances of each particular case, may generally, without any 
great difficulty, discern whether the matter in which perjury is assigned, were ^ 
impertinent, idle, and insignificant, or not, which seems to be the best rule for deter- 
■mining whether it be punishable as perjury or not 

All false statements wilfully and corruptly made by a witness as to letter# 
which affect his credit are matenal, and he is liable to be convicted of perjury 
pect of such statements'®. Every question on cross-examination of a witness ''hicb 
goes to his credit is material". Again, “if a witness is allowed to give evident 
-though it may afterwards turn out that his testimony ought not to have been admiu*®' 
-perjury may nevertheless be assigned upon his answer.. it does not lie m ths 
mouth to say that his evidence was immaterial, especially when, if believed, it mig 


1 Amofai Ram. (1917) P. W. R. (Cr.) 
Na 13 of 1918. 19 Cr L T 141 Fnzl Ah 
mad, (1913) P. R No 1 of 1914. 15 Cr L. J. 
344, dissented from. % 

3 Gauri Shankar, (1883 ) 6 .M! ^ 
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(5) An inquiry by a Magistrate before the issue of an order under the Cri¬ 
minal Procedure Code. s. 144‘. is a stage of a judid^d proceeding. 

(6) An investigation under Chapter XIV of the Code of Criminal Procedure 
is a stage of a judidal proceeding^ 

(7) A preliminary inquiry by a Court under s 476 of the Criminal Proce¬ 
dure Code is a judiaal proceeding* 

Stqjhen* sa>-s Uiat a ‘judicial proceeding' means a proceeding which takes 
place in or under the auUiority of any Court of Justice, or which relates m any way 
to the administration of justice, or which legally asartains any right or liability. 


Cases.—Where the accused was convicted of having voluntarily assisted m con- 
<ealing stolen railway pins in a certain jxrson's house and field, with a view to having 
such innocent person punished as an offender, it was held that the Magistrate was 
n^t in comacting and punishing the accused for the two separate offences of fabri¬ 
cating false evidence for use in a stage of a judicial proceeding, and of voluntarily 
assisting in concealing stolen property under s 414* A public servant, in charge as 
such of certain documents, having b^ required to produce them, and being unable 
to do so. fabneated and produced similar documents with the intention of screening 
himsdf from punishment. It was held that his offence fell within this section*. Where 
the date of a document, which would olhenvise have not been presented for registra¬ 
tion wiihm lime, was altered for the purpose of getting it registered, it was held that 
this offence was committed' 

One C, whose brother D was an accused person, applied to the Court on behalf 
of the accused asking that the witnesses for the prosecution might first of all be 
made to idotUfy D. The Court assenting to his r^ucst, C produced before the Court 
ten or twelve men. none of whom could be identified as D by any of the witnesses. 
Upon being asked by the Court where 0 was. C pointed out a man, who was not D. 
It was held that C was guilty of fabricating false evidence*. 

The accused transferred the whole of his property in favour of his wife, but 
before registering tlie sale-deed mortgaged the property to F. The sale-deed was. how¬ 
ever, registered after the mortgagee had made all necessary inquiry at the Registration 
Office. After the registration of the sale-deed the mortgage-deed was also repstered. 
The accused was also charged for cheating the mortgagee. It appeared during the trial 
that the mortgage-deed filed by the complainant bore on it an endorsement of the 
return of the consideration although there was no such endorsement on it when it was 
filed in Court The accused was thereupon further charged for fabricating false evi¬ 
dence, and forgery. It was held that the accused was guilty of fabricating false evi¬ 
dence and cheating, as he must be presumed to know the probable result of his action 
and It obviously could not have been absent from his mind when he forged the endorse¬ 
ment that Vva was then.hy attempting to defvaod the mortgagee of his TOosey*. 
accused, who was in possession of the complainant's house as a yearly tenant, about 
the time the tenancy came to an end, prepared another rent-note for a period of four 
years and got it registered, without the complainant’s knowledge. It was held that the 
accused had committed this offence inasmuch as the rent-note, which contained an 
admission against the interest of the accused, could be admitt^ in evidence on his 
behalf*®. Where the accused had unsuccessfully sought to obtain a woman in mar¬ 
riage and thereafter made and registered a kobala (agreement) in her favour falselv 
reciting that he had married her, and purporting to convey to her a plot of land m lieu 
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of her dower, it was held that he had acted in furtherance of his desire to secure her 
person ; that, as this could, under the circumstances, be done only by judicial proceed¬ 
ings, his intention was to use the document with its false statements in a judicial pro¬ 
ceeding, and thereby to mislead the Court, and that he was therefore; guilty of an 
offence under s. 193‘. The accused owed money to the complainant and sent a ros¬ 
tered and insured packet purporting to contain currency notes in settlement of the- 
debt. The packet contained waste paper. The complainant sued the accused for the 
debt, and the accused filed an application m the Court of the Subordinate Judge to 
receive the complainant’s signed acknowledgment of the receipt of the packet as col¬ 
lateral evidence in proof of satisfaction. It was held that the only offence committed 
by the accused was an offence punishable under s. 193*. 

Attempt.—^Where the accused person had dug a hole intending to place salt 
therein, m order that the discovery of the salt so placed might be used in evidence 
against his enemy in a judicial proceeding, it was held that he was guilty of an at¬ 
tempt to fabricate false evidence®. 

Abetment.—M instigated Z to personate C and to purchase in C’s name cer¬ 
tain stamped paper, m consequence of which the vendor of the stamped paper endorsed 
C’s name on such paper as the purchaser of it M acted with the intention that such 
endorsement might be used against C in a judicial proceeding. It was held that the 
offence of fabricating false evidence was actually committed, and that M was guilty of 
abetting it«. 

Where the accused merely countersigned a report which was never read out to 
him and of the contents of which he was not aware, it was held that the act amount¬ 
ed to an indiscretion on his part, and he was not guilty of abetting the fabrication of 
a false report* 


Not judicial proceediag .—Where the bailiffs of a Court, twelve in numb^t, 
were always called upon to swear the service of summons in different cases before the 
Court, and it was the practice to call them all up at the beginning of each day, and to 
affirm them all at the Ume solemnly to give tnie evidence in ^1 cases coining before 
the Court on that day and one of the bailiffs at a late hour of the day gave Wse evi¬ 
dence, it was held that he was guilty imder s. 193 although he was not affiiined to 
speak the truth in that suit after it was called on for hearing and the names of cases 
in the day’s list were not mentioned when the affirmation was administered*. 

An inquiry by a Ma&strate with a view to tracing the writer of an anonym¬ 
ous letter addressed to him, charging certain persons with murder and without any 
reference to the truth or othenviso of the charge of murder’^; an inquiry by a Magis¬ 
trate to discover the wnter of a scandalous petition*; a preliminary inquiry by a sub' 
ordinate Magistrate, under the direction of a District Magistrate, into the circum¬ 
stances of a complaint against the police*, the recording of a statement by a Third 
Class Magistrate having no authority to carry on the preliminary inquiry in the case*®,- 
and a reference to a District Judge by the Telegraph authorities of a letter for veri¬ 
fication**, were held to be not judicial proceedings. 

The Calcutta High Court has held that execution proceedings subsequent to 
the trial of a suit are not judicial proceedings**. The Bombay High Court has ruled 
that execution proceedings are judicial proceedings for the purpose of this section ana 
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$. 193. It IS not csbcntial for the putposcs of these stxtions that the judicial proceed¬ 
ings in which the person intends to use the false evidence must be pending at the date 
of the fabrication'. It is enough that Uiere is a reasonable prospect of such a pro¬ 
ceeding having regard to the circumstances of the case and that the fabricated docu¬ 
ment is intended to be used in sudt proceeding^- 

* Proceeding before a public servant—As to the definition of 'public ser¬ 
vant' see s. 21, supta The provisions of this section are not confined to false evi¬ 
dence to be used in judicial proceedings It is sulficient if the evidence is to be used 
to influence a public servant m any proceeding taken by Jaw before him*. Where, 
thaciorc. the accused, m order to save an estate from lorleiturc, made a lalse entry 
of rent rcccivxd in a public book kept by him for the purpose of mforming the Col¬ 
lector as to the rents w Inch had been paid into the Collectorate and as to what estates- 
the rents were in arrear. so Uial he might take steps to enforce payment, it was held 
that the accused had aimmittcd an offence under tius section*. N. one of the accused, 
was proposing to sell some pioperly to B An agreement, dated 23rd May, was- 
WTitien out by N on a stamp paper of Rs S The sale having fallen through, it became- 
necessary to apply to the CoUecior for a refund ol the stamp duty. N took advice 
with regard to tius and was told tliat no refund would be made after two months. M, 
the other accused, gave him this advice and also told Jiim that he might alter the date 
in the document from 23rd May to 23rd September. This was unnecessary as the 
period was six months and not two. It wras held that they were guilty of fabricating 
and abetting the fabncation of false evidence*. Where a patwart was directed by a 
revenue Owrt to prepare a wntten statement, in order to obviate the necessity of taking 
down hts evidence, and he submitted such statement on oa^ and the statement was 
proved to be false, it was hdd that he w'as guilty of fabricating false evidence*. 

No fabrication if public servant not authorized to hold investiwtion.—The 
making up of accounts falsely w-ith the intention of producing them before a Forest 
Officer not empowered by law to hold an investigation and take evidence docs not 
amount to fabrication of false evidence’ If the proceedings in which evidence is- 
givtn are not judidal procodings or arc ultra vires, no offence is committed*. 

The evidence fabricated must be admissible evidence.—If the evidence fabri¬ 
cated IS not admissible in evidence then there is no fabrication of false evidence under 
this section*. The soundness of this view is doubted by the Calcutta High Court’®, 
on the ground that it is the intention that creates the criminal offence and not the fact 
as to whether, under the terms of the law', the document is admissible In evidence. De-^ 
cisions laying down that s 192 is limited to such cases as those in which the fabri¬ 
cated evidence is, in fact, admissible under the terms of the law of evidence, are- 
doubtful and the view expressed in such decisions might raise considerable difficulty in 
cases where the Judge has improperly admitted in evidence a document not admis¬ 
sible under the terms of the Iaw“. Nevertheless, since every one is presumed to know 
the law, It is submitted that a Court may draw the presumpbon in favour of an ac¬ 
cused person that, when wrhat is fabricated is by law inadmissible in evidence, there- 
was no intention on the part of the fabricator tJut it should appear in evidence in a 
judicial proceeding. Such a presumption could, of course, be rebutted by proof of 
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Other, facts, e.g., an actual attempt by the fabricator to use the fabricated matter in 
■evidence. The former Chief Court of the Punjab has dissented from this view. The 
latter held that a person was guilty of fabricating false evidence when he made a 
false entry in a document intending that it should appear in evidence and mislead the 
Judge or Magistrate and the mere fact that the entry was not legally admissible in evi¬ 
dence could not affect his guilt*. 

Cases.—Where a police-officer, who had suppressed a document, made a false 
■entry in his diary to support his assertion that he had forwarded certain documents, 
intending that such entry might be used as evidence in his behalf that he had so 
forwarded the document, it was held that the evidence fabricated must be admissible 
•evidence and as the entry would not be admissible in'his behalf, though contrary to 
his intention, he was not liable®. Where a police-officer made a false entry in the 
special diary relating to a case which was being investigated by him but the document 
in which the alleged false entry was made was not one which was admissible in evidence, 
it was held that he was not guilty under this section*. Similarly, where a person made 
a false statement in the recital of title to property in a document when such statement 
-was not admissible m evidence against the perswi or persons against whose interest 
such statement was made, it was held that he was not guilty*. 

On an indictment for perjury committed on the hearing of a charge of assault 
by a husband on his wife, an assignment of perjury in a statement by the accused, as 
-a witness for the husband, that he had seen the wife committing adultery (of which 
he had told the husband), was held bad for immateriality as tha supposed statement 
-would not be legally televant to the charge of assault as a^ording no ground of legal 
justification*. 

3. ■ That such circumstance may cause any person who in such proceed¬ 
ing is to form an opinion to entertain an erroneous opinion ’.—The false evi¬ 
dence must lead to the formation of an erroneous opinion If a document does not 
lead to the forming of an erroneous camion touching a particular point but leads 
rather to the forming of a correct opinion, then this olTcnce is not committed*. 

4. ’Touching any point material'.—False evidence under this section should 

be material to the case in which it is given though not so under s 191^. The word 
‘material' means of such a nature as to affect ir ' ' 

probability of anything to'be determined by the 

ness, and a fact may be matenal although evident 

Tnitted*. Hawkins* says that he “ cannot find this matter anywhere thoroughly settled or 
•debated, and therefore shall leave it to every man’s own judgment, which, from the con¬ 
sideration of the circumstances of each particular case, may generally, without any 
great difficulty, discern whether the matter in which perjury is assign^, were wholly 
impertinent, idle, and insignificant, or not, which seems to be the best rule for deter- 
-mining whether it be punishable as perjury or not 

All false statements wilfully and corruptly made by a witness as to matters 
which affect his credit are material, and he is liable to be convicted of perjury in res¬ 
pect of such statements*®. Every question wi cross-examination of a witness which 
goes to his credit is material**. Again, “if a witness is allowed to give evidence, 
though it may afterwards turn out that his testimony ought not to have been admitted. 
■perjury may nevertheless be assigned upon his answer... it does not lie in the witness s 
mouth to say that his evidence was immaterial, especially when, if believed, it might 

r Amolak Ram, (1917) P, W. R. (Cr.) • Badri Prasad. (1917) 40 AIL 35. 

No. 13 of 1918. 19 Cr. L I 141* Fail Ah * TMiaram (18631 Unrep C' C- ■ 
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most seriously have injured the party against whom it w-as gi\en 

The evidence fabticaicd must be 'material’.— English cases. —The accused 
had been charged \vith selling beer without a license, and had falsely sworn that, when 
pres-iously charged mth a similar offence, he lud not authorized a plea ol guilty to bt 
put in, and Uut suclx plea had been put in without liis knowledge and against his will. 
U was held that, as such statements affected the accused’s cr^it as a witness, they 
were material, and he was rightly convicted of perjury* Upon the trial of one S for 
robber^', the accused, in support of an alibi, swore, first, that S was in a certain house 
at the lime of the robbery; secondly, that S had Jived in that house lor the last two 
years; and, thirdly, that he had never been absent from it more than two or three 
nights together during that time. In fact S had been confined in prison during one 
out ol those two years U was held that Uie second and third allegations were mate¬ 
rial as tending to render more credible the truth of the first, and that the accused was 
righUv convicted of perjury assigned upon them* On tire trial of A for perjury, in 

• be in A's hand- 
2 to the truth of 

__ __ that the affidavit 

was used before the taxing master when A was present, and that it was then publicly 
said that it was A’s affidavit. The defendant was then indicted for perjury commit¬ 
ted on A’s trial, and the indictment alleged that it was a material question on such trial 
wheiha A was so present before Uie taxing master, and whether the affidavit was tlicn 
used in A’s presence, and vshtthtr w was then stated publicly that the affidavit was A’s. 
It was held that the aboi'o questions were nwtenaJ on the trial of A^. The accused 
was sued for debt under the name ol' Buinard Edward Mullany ’. The Judge asked 
the accused what his tiamc was. He replied ‘ EdwardTo questions by the plain* 
lifTs attorney the accused denied Uiat his name was ’ Bumard and said that his name 
was‘Edward’only The Judge struck out the cause. The accused was indicted for 
perjury : and it was proved that his real name was ’ Bumard but (hat he had latter¬ 
ly been knorm by the name of ’ Bumard Edward'. It was held that the Judge having 
acted upon these statements, they were sufficiently material to sustain a conviction for 
perjuty*. In an action by an executrix, for goods sold, she falsely swore on cross- 
examination that she had never been tned at the Old Bailey and had never been in 
custody at the Thames Police Station It was held, on the trial of an indictment for 
perjury, that this evidence was material*. 

No fabrication if no erroneous opinion could be formed touching any point 
material to the result ol a proceeding.—Where a person produced, as evidence in a 
smt, a registered 'deed of sale in which the propeity sold was wrongly numbered, and 
which was corrected by himself subsequent to registration*; where a Vakil presentcaJ 
a vakalutnamah falsely puiporting to have been executed before an officer and to bear 
his signature*; where there was a dispute as to the ownership of articles in a box in 
the accused’s houre and he made a hole m the wall of the house, and removed the 
article he claimed, his object being to make it appear that there had been a theft, but 
he did not charge any one with having committ^ the theft*; where a patuiari, Imow- 
ing that certain documents were forged, made entries in his papers corresponding to 
and based on those documents*®: and where a kabuKat was made and signed by the 
lessees alone with the intention of causing it to be believed that an agreement to let, 
therein recited, had been made by the agent of the land-owner and with her assent**' 
it was held that there was no fabncation. Certain cattle were sold in a 
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Other facts, e.g., an actual attempt by the fabricator to use the fabricated matter in 
■evidence. The former Chief Court of the Punjab has dissented from this view. The 
latter held that a person was guilty of fabricating false evidence when he made a 
false entry in a document intending that it should appear in evidence and mislead the 
Judge or Magistrate and the mere fact that the entry was not legally admissible in evi* 
■dence could not affect his guilt^. 

Cases.—^Where a police-officer, who had suppressed a document, made a false 
■entry in his diary to support his assertion that he had fonvarded certain documents, 
intending that such entry might be used as evidence in his behalf that he had so 
forwarded the document, it was held that the evidence fabricated must be admissible 
•evidence and as the entry would not be admissible in his behalf, though contrary to 
his intention, he was not liable. Where a police-officer made a false entry in the 
speaal diary relating to a case which was being investigated by him but the doimment 
in which the alleged false entry was made was not one which was admissible in evidence, 
it was held that he was not guilty under this section*. Similarly, where a person made 
a false statement in the recital of title to property in a document when such statement 
■was not admissible in evidence against the person or persons against whose interest 
such statement was made, it was held that he was not guilty*. 

On an indictment for perjury committed on the hearing of a charge of assault 
by a husband on his wife, an assignment of perjury in a statement by the accused, as 
-a witness for the husband, that he had seen the wife committing adultery (of which 
he had told the husband), was held bad for immateriality as the supposed statement 
•would not be legally relevant to the charge of assault as affording no ground of legal 
justification*. 

3. ' That such circumstance may cause any person who in such proceed¬ 
ing is to form an opinion.. to entertain an erroneous opinion '.—The false evi¬ 
dence must lead to the formation of an erroneous opinion. If a document does not 
lead to the forming of an erroneous opinion touching a particular point but leads 
rather to the forming of a correct opinion, then this offence is not committed*. 

4. ‘ Touching any point material ’.—False evidence under this section should 

be material to the case in which it is given though not so under s. 191^ The word 
* material ’ means of such a nature as to affect ir • - 

probability of anything to'be determined by the 

ness, and a fact may be material although evident 

mitted®. Hawkins* says that he “ cannot find this matter anywhere thoroughly settled or 
'debated, and therefore shall leave it to every man’s own judgment, which, from the con¬ 
sideration of the circumstances of each particular case, may generally, without any 
great difficulty, discern whether the matter m which perjury is assigned, were wholly 
impertinent, idle, and insignificant, or not, which seems to be the best rule for deter¬ 
mining whether it be pninishable as perjury or not". 

All false statements wilfully and corruptly made by a witness as to matters 
which affect his credit are matenal, and he is liable to be convicted of perjury in res¬ 
pect of such statements**. Every question on cross-examination of a witness which 
goes to his credit is material**. Again, "if a witness is allowed to give evident, 
though it may afterwards turn out that his testimony ought not to have been admitted, 
■perjury may nevertheless be assigned upon his answer.. .it does not he in the witnesss 
mouth to say that his evidence was immaterial, especially when, if believed, it might 
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193 . Whoever intentionally* gives false evidence in any stage 
• ^ judicial proceeding*, or fabricates false evidence 

faise^dcnct ” purpose of being used in any stage of a judi¬ 

cial proceeding*, shall be punished with imprison¬ 
ment of cither description for a term which may extend to seven 
years, and shall also be liable to fine; 

and whoever intentionally gives or fabricates false evidence in 
any other case*, shall be punished with imprisonment of either des¬ 
cription for a term which maj extend to three years, and shall also 
be liable to fine. 

Explanation ].—A trial before a Court-martial is a judicial pro¬ 
ceeding. 

Explanation 2 .—An investigation directed by law preliminary 
to a proceeding before a Court of Justice, is a stage of a judicial 
proceeding, though that investigation may not take place before a 
Court of Justice. 

ILLUSTRATION. 

A, in an enquiry before a Magistrate for the purpose of ascertoining whether Z 
ought to be committed for tnal. makes on oath a statement which he knows to 
be false. As this enquiry is a stage of a judicial proceeding, A has given false evidence. 

Explanation 3.—An investigation directed by a Court of Justice 
according to law, and conducted under the authority of a Court of 
Justice, is a stage of a judicial proceeding, though that investiga¬ 
tion may not take place before a Court of Justice. 

ILLUSTRATION. 

A, in an enquiry before an olTicer deputed by a Court of Justice to ascertain on 
the spot the boundaries of land, makes on oath a statement which he knows to be false. 
As this enquiry is a stage of a judicial proceeding, A has given false evidence. 


COMMENT. 


This section specifies the punishment which should be inflicted for offences desenb- 
•ed in ss. 191 and 192. If the offences arc commilted in any stage of a juihcial pro¬ 
ceeding they are more severely punishable than wh«i they are committed in a non- 
judidal proceeding. 


1 . 'Intentionally'.—Intention is the essential ingredient in the constitution 
of this offence^. Proof of corrupt intention is not necessary. It is enough to prove 
intention, and if the statement was false, and known or believed by the accused to be 
false, It may be presumed that in makmg that statement he intentionally gave false 
■ ' • ■ - . anent ^ 

' ' ■ ■ '. . -Zourt 

. p .. . • ■ rcient 

. ... • -- — --e had 


TV. N. 422, 9 Cr. L, ’J. : 


(1911) P. L. R. No. 72 of 1911. P. W. R. 
(Cr.) Na 14 of 1911, 12 Cr. L. J, 265. 

* Amere Alt Khan, (1871) 3 N W P 
133; Wgo Yon. (1918) 3 U. B. R. 84, 19 Cr! 
L. J. 726 ; Mtan Taj Mahmud, (1927) 29 P 
L. R 14, 29 Cr. L, J. 212. 

26 All. 509 ;/anWof, 

(1929) 30 Cr. L. J. 655. 
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market on the 21st of March 1917. A clerk, whose duty it was to register sales of 
cattle held at that market and give rec^pts to the purchaser, gave a receipt on the 27th 
March, and dated it the 27th March, but subsequently altered the date to the 21st, 
the actual date of sale. It was held that there was no case of fabricating false evi¬ 
dence, for the alteration of the date was not intended to lead any one to form an 
erroneous opinion touching the date of sale, but the contrary^ 

English cases. —\Vh^ a witne^ being asked, whether such a sum of money 
were paid for two things in controversy between the parties, answered that it was, 
whereas in truth it was paid only for one of them by agreement, it was held that he 
could not be punished for periuiy*. Where a witness being asked by a Judge whether 
A brought a certain number of sheep from one town to another all together, answered 
that he did so, whereas in truth A did not bring them all together but part at one time 
and part at another, it was held that he was not guilty of perjury because the sub¬ 
stance of the question was, whether A did bring them at all or not, and that the man¬ 
ner of bringing them was only a circumstance*. Where a witness swore that a person 
drew his dagger and wounded J, whereas in truth he beat him with a staff, it was 
held that he was not guilty of perjury because the beating only was material*. On the 
trial of one B, charged with garrotte robbery on W. the accused cross-examined W, as 
to whether he had not met him the evening before the robbery along with one M, and 
proposed to them to commit a burglary. The prosecutor denying this, the accused 
called M as his witness, who swore that he did meet the prosecutor along with the 
accused the night before the burglary, and that the prosecutor did propose to them to 
commit a burglary. On the trial of M for perjury, it was held that the evidence was 
not material*. 

Fabricatioo of false evidence by accused.—The authors of the Code say: 
“We do not propose to punish him for fabricating evidence with the view of escaping 
punishment, unless he also contemplated some injury to othws as hkdy to be produced 
by the evidence so fabricated.. .If A, after having stabbed Z, in order to escape de¬ 
tection, disposes Z’s body in such a manner as is likely to lead a jury to think the 
death accidental, we do not propose to punish A as the fabricator of false esridence ’ 

In an earlier case the Allahabad High Court had held that the accused could not be 
charged with fabricating false evidence with the object of diverting suspicion from 
himself and concealing his guiil’. But recently it has held that an accused person 
can be convicted for fabricating false evidence* The Bombay High Court has dif¬ 
fered from the earlier case of the Allahabad High Court. Macleod, C. J., observed: 

“ to hold that an accused person may use and fabricate false evidence with impunity m 
long as he does not bnbe any one to assist him would appear to me to open a very wide 
door to the fabrication of false defences 

Statutory application .—Judicial proceedings .—Proceedings held under certain 
Acts of Legislature have been enacted to be ” judicial proceedings ” within the mean¬ 
ing of this seclionio. And, similarly, persons making false statements, in the cour^ o* 
inquiries conducted under certain Acts of Legislature, are treated as having given false 
evidence within the meaning of this section**. 


* Badri Prasad. (1917) 40 AIL 35. 

2 1 Hawk, P. C. (Perjury), c. 27, s. 8, 
p 433 , 2 Roll. 42, Laiston's case. 

J 2 Roll 41. 1 Hawk. P. C ibid. 

* 1 Hawk. P. C, sup, p. 434. 

» Murray, (1858) 1 F. & F. 80. 

* Note G. 0 131. 

* Ram Khilaican, (1906) 29 AIL 705. 

» lihaitrath Lai (1934) 57 AIL 403. 

* Rama Nana Hagavne, (1921) 46 Bom. 
317. 325, 23 Bom. L. R. 987, 993. 

*» The Coroners Act (IV of 1871), s. 8; 
the Broach and Kaira Encumbered Estate 
Act (XXI of 1881), 8. 34 ; the Sindh En¬ 


cumbered Estates Act (XX of 189^, 
the Bombay L^d Revenue Code (Boa ^ 
V of 1879). s. 196: the Bora. Salt 
(Bom. Act II of 1890). 8. 53; the Oudh 
lukdars Relief Act (XXIV of 1870). s. 10. 
the Bundelkhand Encumbered Esta^ A 
(Uv P. Act I of 1903), a. 33 ; the Punjab 
nor Canals Act (Punj. Act III of 1905)^.'^ ’ 
the Indiii Income-tax Act (XI of 2^}' . 
37; the Indian Naturalization Act (VIl 
1926). a. 11. „ , ,v 

** The Government Savings Banks Art I 
of 1872), s. 7; the ChoU Nagpur 
cd Estates Act (VI of 1876), 8 . 2 ; the Breaoi 
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193. Whoever intentionally* gives false evidence in any stage 
of a judicial proceeding*, or fabricates false evidence 
false wdcnct ^ for the purpose of being used in any Stage of a judi¬ 
cial proceeding*, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
years, and shall also be liable to fine; 

and whoever intentionally gives or fabricates false evidence in 
any other case*, shall be punished with imprisonment of cither des¬ 
cription for a term which may extend to three years, and shall alsc 
be liable to fine. 

Explanation 1 .—A trial before a Court-martial is a judicial pro¬ 
ceeding. 

Explanation 2 .—An investigation directed by law preliminary 
to a proceeding before a Court of Justice, is a stage of a judicial 
proceeding, though that investigation may not take place before a 
Court of Justice 

ILLUSTRATION. 

A, in an enquiry before a Magistrate for the purpose of ascertaining whether Z 
•ought to be committed for tnal. makes on oath a statement which he knows to 
be false. As this enquiry is a stage of a judicial proceeding, A has given false evidence. 

Explanation 5.—An investigation directed by a Court of Justice 
according to law, and conducted under the authority of a Court of 
Justice, is a stage of a judicial proceeding, though that investiga¬ 
tion may not take place before a Court of Justice. 

ILLUSTRATION. 

A, in an enquiry before an officer deputed by a Court of Justice to ascertain on 
the spot the boundaries of land, makes on oath a statement which he knows to be false. 
As this enquiry is a stage of a Judicial proceeding, A has given false evidence. 

COMMENT. 

This section specifies the punidunent which should be inflicted for offences describ- 
•ed in ss, 191 and 192. If the o/Tences are committed in any stage of a judicial pro¬ 
ceeding they are more severely punishable than when they are committ^ in a non- 
judicial proceeding. 

1 . * Intentionally —Intention is the e^ential ingredient in the constitution 
of this offence*. Proof of corrupt intention is not necessary. It is enough to prove 
intention, and if the statement was false, and known or believed by the accused to be 
false, it may be presumed that in making that statement he intentionally gave false 
evidence*. False evidence is intentionally given if the person making the statement 
make s it advisedly, knowing it to be fals^ and with the intention of daeiving the Court 
and of leading it to be supposed that that which he states is true*. It is not sufficient 
to show that, the witness probably knew the real facts. It must be shown that he had 


W. N. 422, 9 Cr. L. 'J. 5 


(1911) P. L. R. No. 72 of 1911, P. W. R. 
(Cfc) No. 14 of 1911, 12 Cr. L. J. 265. 

* Amae Alt Kkan. (1871) 3 N W P 
133 : yon. (1918) 3 U. B. R. 84. 19 Cr. 

U X 726 ; Mtan Ta} Mahmud, (1927) 29 P. 
L. R. 14, 29 Cr. L. J. 212. 
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personal knowledge^ The Court may infer the corrupt intention from surrounding 
circumstances^. If, having regard to all the circumstances of the case, it appears that 
the falsehood was not wilful, but rather proceeded from inadvertence or a mistake as 
to the true nature of the question, the evidence could not be considered to be false 
evidence intentionally given An inconastent statement made during cross-examination 
is not perjury if it is the result of confusion or mistake. If a man reverts to the truth 
in the course of the trial, he cannot be prosecuted for perjury®. 

A man carmot be convicted of perjury for having acted rashly, or for having 
failed to make reasonable inquiry with regard to the facts alleged by him to be tme*. 

2. ‘ Gives false evidence in any stage of a judicial proceeding —A Court 
is not justified in ordering prosecution of a person for perjury in respect of a statement 
which is literally and strictly speaking tru^. Where a person answers questions put 
to him in a judicial proceeding after he is sworn to tell the truth and the answers are 
not true, he commits perjury, whether the questions which he has answered are such 
as should have been or could have been properly asked*. An identifier who know¬ 
ingly makes a false affidavit of service of process for the purpose of being used in a 
judicial proceeding, commits an offence under this section^. By ‘ any stage of judidaT 
oroceeding' is meant any step taken by the Court in the course of administration of 
justice in cormection with a case pending*. 

If the statement of the accused is deagnedly false he is liable for the conse¬ 
quences irrespective of the fact whether the statement had a material bearing or not 
upon the matter which was under inquiry before the Court The materiality or iffl' 
materiality of the statement could have a bearing upon the question of sentence which 
was to be passed in the case*. 

An inquiry under s 11 of the Frontier Crimes Regulation*® or a proceeding Wa 
by a Magistrate into the conduct of a village headman against whom reports have been 
made** is not a ‘ judicial proceeding' within the meaning of this section; but a 
ceeding before an additional Income-tax Officer, on the production of account book^ 
pursuant to a notice under s. 23 (2) of the Income-tax Act** or an inquiry or invesU- 
gation by a Court or Board under s 9 of the Trade Dispute Act (VII of 1929) it- 

This section does not apply to a false deposition given before a Court of a 
Native State** 


3. ' Fabricates false evidence for the purpose of being used in any stage 
of a judicial proceeding’.—^The word 'fabrication' refers to the fabrication of Wse 
evidence; and if the evidence fabricated is intended to be used in a judicial proceeding, 
the offence is committed as soon as the fabrication is complete; it is immaterial that 
the judicial proceeding has not yet been commenced’*. 

It IS not essential to show that any actual use has been made of the evident 
fabricated. The mere fabrication is punishable under this section : the use of the 
fabricated article is punishable under s 196. 

The misreading of a document for the information of the Magistrate by a wit* 
ness does not amount to fabricating false evidence**. 

4. ' Intentionally gives or fabricates false evidence in any other case ’.--A 
conviction may be had under this section, even if the evidence be given in matters not jum- 
dal, but it must be proved that the false statement was made under the sanction of law • 


> Nnlha Singh. (1^)27) 9 L, L. J. 414. 29 
P. L. R. 190, 29 Cr. L. J. 1010. 

2 Rhuaen Ram. (1865 ) 2 W. R. (Cr.) 63. 
» Allah IVasa^a. (1928) 29 Cr. L. J. 1044. 

* hfuliammad Ishaa. (1914) 36 All. 362. 
s Chiragh Din, (1925 ) 7 L. L. J.-S21, 27 

Cr L. J. 330. 

« Tunia. (1925) 7 P. L. T. 428, 26 Cr. L. 
J. 1611. 

^ Kari Cope v. Manmohart Das. (1927) 6 
PaL 760. 

• Munni Buksh. (1898) 3 C W. N. 81. 


» Raja Ram. [1929) A L. J. 251. 30 Cr. 
L. J. 1154. ,,,, 

« Jahangir. (1924 ) 6 L. L. J. 375. 25 W 
L. J. 1350. 

»» Daya Ram. (1934) 56 AIL 407. 

»* Lai Mohan Poddar. (1927) 

Rambharlhi Uirabhaithi, (1923) 
Bom. 907, 25 Bom. L. R. 772. 

** Muta. (1879) 2 AU. 105. . „ , 

*» I^lkansing. (1884 ) 9 C P. L. B. . 
*• Audheen Roy. (1870) 14 W. R- (Cf-; 
24. ' 
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Explarudon 2.—A preliminary inquiry held by a Court under s. 476 of the 
Criminal Procedure Code is a stage of a judicial proceeding under this explanation, and 
a person giving false evidence in Uie course of it commits an offence under this section*. 

The Bombay High Court lias, in a full bench case, laid down tliat a statement 
recorded by a Magistrate in the course of a police investigation under s. 164 of the 
Criminal Procedure Code is not evidence in a stage of a judicial proceeding within 
the meaning of this explanation* The Lahore High Court has hdd likewise*. 

Amendment.—The words "or before a Military Court of Request" after 
“Court-martial" in explanation 1 were repealed by the Cantonments Act (XIII of 
18S9). Act XIII of 1889 was repealed by Act XV of 1910, which in turn has been 
repealed by Act II of 1924. 


PRACTICE 

EWdcnce.—Pro\e the following points for giving ‘false evid^ce’ :— 

{1) That the accused was legally bound to state the truth, either by an oath 
or by an express provision of law*, or 

That the accused made the declaration in question. 

Due administration of the oath to the accused person should be proved like any 
other fact*. 

(2) That he made such statement or declaration whilst so bound*. 

(3) That such statement, or declaration, was made in a stage of a judicial 
proceeding*. 

(4) Thai the siatunenl or declaration is false. 

(5) That the accused when making such Oatement or declaration, (a) knew 
it to be false, or (6) believed it to be false, or (c) did not believe it to be true*. 

(6) That he made sudi false statement intentionally. 

If the accused proics that he did not intenticmally make any false statement, 
he is entitled to be acquitted* ... 

If the case falls under the second part of tjic section it is not necessary to 
prove (3). , , ... 

Prove the following points for ‘fabricating false evidence 

(1) That the accused (a) caused a certain circumstance to exist, or (6) made 
the false entry, or (c) made the document to contain a false statement. 

(2) That he did as in (1) intending that such circumstance, entry, or state¬ 
ment should appear in evidence {a) in a judicial proceeding, or (6) in a proceeding 
taken by law, before a public servant, or (c) in a proceeding before an arbitrator. 

There must be a distinct finding to this effect Where the accused by falsely 
representing to the Mamage Registrar that a certain marriage had been solemnized, 
induced the Registrar to make a false entry of the registration of the mamage, it was 
held that he ccmld not be convicted of the offence of fabricating false evidence under 
this section in the absence of a finding that the intention of the accused was that the 
false entry in the marriage register might appear in evidence in a judicial proceeding 
or some other proceeding of a like nature as contemplated by s 192*“. , 

(3) That the person conducting the judiaal or other proceeding had to form 
an opinion upon the evidence in which such false evidence appeared**. 


* Abdullah Khan. (1909 ) 37 Cal. 52. 

* PuTskollam Ishvar Amin, (1^0) 23 
Bom. L. R. 1, 45 Bom. 834, fd 

» Saiawal. (1932) 33 P. L R, 179, 33 Cr. 
L. J. 413 

* Munwar Khan. (1865) 4 W. R (Cr.) 
24. 


Alay Ahmad. (1919) 20 Cr. L J. 370. 
Siddkoo, (1870) 13 W. R. (Cr.) 56. 
Fatik Biswas. (1868) 1 Beng. L. R. (A. 
J) 13, 10 W. R. (Cr) 37. 

Moharaj MisseT, (1871) 7 Beng, L R. 


App. 66. 16 W. R. (Cr.) 47; Amere Alt 
Khan, (1871) 3 N. W. P. 133 j Bankatiam 
Lacktjam, (1904) 6 Bom. L. R. 379. 28 Bom. 
533; Frahash Chandra Sarkar. (1905 ) 2 C. 
L. J. 101; Tflj Mahmud. (1927) 15 Lah. 
407; fagdat Stngh, (1933) 34 Cr. L. J 917 

'• Stddig: (1907) 11 C W, N. 

»11, b Cr. L. J. 162. 

** Ganga Sakai, (1902 ) 23 A, W. N 68 
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(4) That the accused intended that person to entertain an erroneous opinion 
upon the evidence. 

(5) That such erroneous opinitm touche a point material to the result of such 
proofing. It should be distinctly shown whether the evidence on whidi perjury is 
assi^ed is material in respect of matters in issue in the cause'. 

■ If the case fall under the second part of the section it is not nec^sary to prove 
(a) in (2). 

Nature of proof.—“The true rule (in a case of giving false evidence) is that 
no man can be conyicted of giving false evidence except on proof of facts which, tf 
accepted as true, shew not merely that it is incredible, but that it is impossible that the 
statements of the party accused made on oath can be true. If the inference from the 
facts proved falls short of this, it seems to us that there is nothing on which a convic- 
rion can stand , because, assuming all that is proved to be true, it is still possible that 
no crime was committed 

According to the Indian Evidence Act no particular number of witnesses is re¬ 
quired to prove any fact, though perjury according to Enghsh law must be proved by 
two witnesses, or by one witness, corifirmed either by a written document, or by some 
material and relevant facts which contradict the statement upon which the perjury is 
assigned It has been laid down that in ordinary cases and where the provisions poat- 
liar to the Indian law do not apply, the rule of English law which is founded on sub¬ 
stantial justice may well serve as a safe guide to those who have to administer the 
criminal law m India®. The Allahabad High Court has differed from this view and 
has held that the dictum of English common law that the testimony of a single witness 
IS not sufficient to sustain an indictment for perjury is not a safe guide for the Indian 
Courts, which are bound by the statute law enacted in ss. 3 and 134 of the Indian 
Evidence Act*. . 

The statement which the accused is charged with having made before a Maps- 
trate*^ould be clearly proved to have been made by him®. No evidence which does 
not profess to give the exact words by the accused can alone be a safe foundation for a 
conviction* But it is sufficient if a witness states from recollection the evidence the 
defendant gave, though he did not take it down in writing, and cannot say with certaiW 
that It was all the evidence the defendant gave, if he can say with certainty that it 
was all he gave on that point, and that he said nothing to qualify it'. 

The prosecution should make out that there was on the day stated in the charge 
a judicial proceeding pending, and that the accused in the course of that proceeding 
made the statement alleged to false*. 

Under this section lead with s. 192, an offence is committed if evidence is fabri¬ 
cated either in connection with some judicial proce«lings or quasi-judicial proceedings 
pending or contemplated at the time of the fabrication. If the charge is that the 
evidence has been fabricated in connection with proceedings which are only contem¬ 
plated by the accused, the burden will be upon the Crown to prove the fact that pro¬ 
ceedings were contemplated*. 

Proceedings in a trial.—^The proceedings in a criminal trial, when necessary 
be proved, should be proved by their production'®. 


' Ba». (1854) 6 Cox 360. 

* Per Norman, J., in Ahmed Ally, (1869) 
11 W. R. (Cr.) 25. 27 ■.PadaTalhSmgh V. 


sary to prove that the statement is imposs- 
ble. It is suftiaent to prove it is incredible: 
Mohamad Ismail Khan, (1919) 22 O. C. 236. 
22 Cr L. J. 12. 

* Bol CanttadhoT Tilak, (1904 ) 6 Bom. L. 
It 324, 339, 28 Bom. 479. 


• Arjun Singh, (1931) 53 All. 598. 

» SIddhoo, (1870) 13 W. R. (Cr.) 56 
« Alungul Dass, (1875) 23 W. R- 
28. 

' Samuel Rouley, (1825) 1 Mood, lit 

• Futteali Biswas, (1868) 10 W- R- tyil 

37 ; Sarjan Mtya, (1876 ) 25 W. R. (Cr.) 23, 
CttTT. (1867) 10 Cox 564. , „ r 

• Indraehand Bachraj, (1931) 34 Bom. L. 

R. 294. 56 Bom. 213. „ tr r 

»« Ravji valad Taju. (1871) 8 B. it ^ 
(Cr. C) 37. 
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Tlie record of proceedings in the Small Cause Court is not admissible in evi¬ 
dence unless authenticated by tlie signature of the presiding Judge*. 

Depositions.—When a person is charged with giving false evidence upon a depo¬ 
sition made before a Magistrate, it is necessary fiist to prove that he is the person who 
gave such e\ndence . that it was given m a judicial proceeding, (e.g., on the complaint 
of AB against CD) on or about a certain day : and that he gave it on oath or ^irm- 
alion. WTicre tlie deposition is accompanied by a memorandum signed by a Magis¬ 
trate and the Magistrate’s signature thereto is proved, then the deposition is proof of 
what the person charged with perjury stated, and he is concluded by it*. It is always 
necessary to prove the deposition alleged to contain the false statement*. 

If the deposition on whidi the prosecution is based is not properly taken the 
conucUon cannot be sustained, c g, if it is not read over and interpreted to the witness 
in accordance with the provisions of O. XVIII, r. 5, of the Civil Procedure Code, 
before it is signed by lum*. The perusal of his dqxisition by a witness is a substan¬ 
tial compliance with r 5. O XVIII, of tlie Ci\al Procedure Code, and such deposition, 
when duly signed by the Judge, is admissible under s. 80 of the Evidence Act, without 
proof, on a subsequent trial of the deponent for giving false evidence*. The provi¬ 
sions of O. XVIII. FT 5 and 6. of the Civil Procedure Code, are directory, and non- 
comphance therewith docs not render the deposition inadmissible on a subsequent trial 
of the deponent either for gi%ang false evidence or for abetment of forgery and of dis¬ 
honest user of a bond proved by him in the course of a civil suit*. Where there was 
no evidaice to show Uiat the deposition of a witness in a civil suit was not read over 
to him by the Judge, it must be presumed under s. 80 of the Evidence Act that the 
Judge complied with Uie provisions of O. XVfll. r. 5. of the Civil Procedure Code; 
and that an accused person might be convicted of the offence of having given false 
e>idcnce before a aval Court notwithstanding that the Court had made no note in 
wnting to the effect that the evidence had been read out to the deponent*. A hearsay 
statement recorded by a Magistrate cannot be made the subject of a prosecution under 
this section*. 

The Pnvy Counal has laid down that non-compliance with the provisions of s. 360, 
Criminal Procure Code, would not by itself be a ground sufficient for quashing a 
conviction, though, it might ^ taken into account with other elements of objection to 
the satisfactory character of a trial® Under the Privy Council ruling, s. 537, Crimi¬ 
nal Procedure Code, cures the defect of non-compliance with the provisions of s. 360, 
but it is submitted the Privy Council niling will not apply where the provisions of O. 
XVIII, r. 5, of the Civil Procedure Code are not complied with because there is no 
provision similar to s. 537 m the Civil Procedure Code. 

There can be no conviction under this sectiwi based on a false statement which 


I Stub Chandra Das, (1870) 6 Beng. L 
R. 730n 

* (1867) 8 W. R. (Cr. L.) 16. 

* Bhakoas Tulum. (1867 ) 7 W. R. (Cr.) 
13. 

ATcfta 1 ' . ’' 

Moft. ‘ . , 

J. 21 

Cheli_ , • ‘ 

tion read over by a clerk at a place where 
neither the Judge nor Vakils were present is 
not a valid deposition, has been commented on 
in Bogra, (1910) 34 Mad. 141, where it is 
held that where a witness admits that the 
deposition represents what he said the depo¬ 
sition even if irregularly recorded is not a 
nullity. Kamalchmalkan’s case has been 
dissented from in a case in which it is held 
that even if the deposition is not read over 


as required it is stiU admissible in evidence : 
Aleanga V. Baviah, [1918] M. W. N. 239, 19 
Cr. L. J. 603. 

* Ramfsh Chandra Das, (1919) 46 Cal. 


• Elahi Baksh Kazi, (1918) 45 Cal. 825. 
r Jagat Rom, (1918) P. R. No 28 of 
1918, 19 Cr L. J. 972 
« Chedt. (1910) 7 A. L. J. 618. 

» Abdul Rahman, (1926) 29 Bom. L R. 
813. 54 I A. 96, overruling Hha Lai Ghosh. 

52 Cal. 159 and Dargahi, (1924) 52 
CaL 499. The cases of Mohendra Nath 
Altsser, (1908) 12 C. W. N. 845, 8 Cr. L. J 
116; Jagendia Nath Chose. (1914) 42 Cal’ 
240; Haro Nath Malo, (1922) 28 C. W n’ 
^ Cr. L. J. 289; Bansi Pandey, (1917) 
2 P.^L. W. 176. 18 Cr. L. J. 1039 • SamsaJi 
Abdul ATa!ufk\ 
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is not made and recorded with all due formalities in the manner required by law’. 
The deposition itself ought to be put in, and proceedings in the case ought also to be 
put in to show the nature of the proceedings in which the evidence is given. Oral 
evidence of the contents of the deposition is inadmissible under s. 91 of the Evidence 
Act*. Where the law requires the evident® to be taken down in writing, a certified 
copy of the deposition must be placed on the reojrd. The certified copy should also 
show on the face of it that it is a copy of part of the record in a specified proceeding. 
The mere production of a certified copy is not sufficient to show that the accused is 
the person who made the statement. There must be oral evidence of some one. who 
heard the deposition given, that the accused is the person whose evidence is therdn 
recorded*. 

The record of a previous depoation given by the accused is relevant and neces- 
■sary evidence. Such record is not inadmisable under s. 145 of the Evidence Act*. 

, The failure of a civil Court to make a memorandum of the evidence of the 
accused when examined before it does not vitiate the deposition, if the evidence itself 
■was duly recorded in the language in which it was delivered in such Court*. 

Powers of appellate Court.—^'‘It is unusual and not., a proper procedure 
-for an appellate Court which did not hear the evidence to order a prosecution for per¬ 
jury in lower Court on materials which were not before that ciurt and which the 
witness had no opportunity of explaining while in the box 

Contradictory statements.—^Where a person makes two contradictory state¬ 
ments, he may now be charged m the alternative and convicted of intentionally giving 
false evidence, although it cannot be proved which of these contradictory statements 
was false*. Thus the confusion created by the vast array of conflicting rulings of the 
different High Courts is done away with. 

A statement made by an approver, to whom a pardon has been tendered not 
in the course of any “ inquiry ’’ under the Criminal Procedure Code, cannot form the 
basis of an alternative charge of an offence punishable under this section*. 

If one of the statements is made before a Magistrate not having authority to 
carry on preliminary inquiry in the case and the other before a Magistrate having 
juri^iction, there will not be a sufficient basis for an alternative charge of giving fa'^ 
evidence*. But where a witness had made one statement on oath before a Third 
Class Magistrate under s. 164 of the Criminal Procedure Code, and again anothw and 
totally inconsistent statement at the trial of the case before a First Class Magistrate, 
it was held that he could be convicted under the second—if not under the first—para¬ 
graph of this section’®. A full bench of the Bombay High Court has held that 
^though a stafement which is made m the course of a pob’ce investigation under 
s 164, Criminal Procedure Code, is not evidence in a stage of a judicial proceeding bm 
comes within the words “ evidence in any other case ” in the second clause of trus 
section, yet it can be linked with a statement which is evidence in a stage of the judicial 
proceeding following on the investigation, so that the two can be said to be 
of acts on which an alternative charge can be framed, under s. 236 of the Criminal 


* Katlar Sintk, (1916) P. R. N. 15 of 

1917, 18 Cr. L. J. 607. ,, ^ ^ 

> Bapu Naran. (1888) Uniep. Cr. C. 401. 
Cr. No. 62 of 1888; Imam Din V. Ntamat 
Vllah. (1920) 1 Lah 361. 

* Mi Shwe Ke. (1902) 1 L. B. R. 268. 

* Gannoo Mahto, (1908) 9 C. L. J. 37& 
1 Bthatte Lall Bose, (1868) 9 W. R. 

(Cr) 69 

* Per Holmwood. J, in Loke Hath Sant. 
(1906) 10 C. W. N. 1091. 1093, 4 Cr. U J. 
■219. 

* Vide SI. (6) to 4. 236. Criminal Procc- 
<lurc Code. 

»• .\foltlol Hsjttlal, (1921) 23 Bom. L. It 


884. 46 Bom. 61. . - ^ 

* Bhatma Nmgappa, (1886) 11 P® 

•02. F.B ; Sheltapa Saiapa Mudetutar, 
(1912) 14 Bom. L. R. 753. Cr. L. J. '09. 

« Kkem, (1899) 22 All. 115: T^adduk 
Husam. (1908) 28 A. W. N. 73. 7 Cr. L-J- 
302. See Kadij Meeiah, (1909 ) 5 M* ' 
356, in which the statement made pV 
accused before a police-officer making 
gation under s. 174. Criminal 
conUadmed that made before the 
and it was held that a sanction to 
in respect of the statement made bclore u 
Map^iate was not invahd. 
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Procedure Code‘. Where an accused person is exanuned by a Magistrate for the 
sake of obtaining information on which proceedings can be taken, the Magistrate can¬ 
not legally examine him on oalli, nor can the accused be said at tliat stage of tlie pro¬ 
ceedings to be a Witness even Uiough he were examined on oath. Consequently it 
was held that any charge for giving false evidence founded on such statement was 
bad and that a conviction and sentence founded on such statement as being contrary 
to another statement made by tlie accused wlien examined as a witness at the tnal, 
without any proof or finding that the second statement was false, could not be main¬ 
tained*. It IS not necessary that the contradictory statements must have been made 
.at different inquines or trials to render a person lisble to conviction* It is, however, 
dear tliat Uic case of a witness making contradictory statements m the course of the 
same dcpositioq is different from the case of a witness making contradictory state¬ 
ments in the course of different depositions recorded at different times. Usually it 
is not expedient to prosecute a witness who has made contradictory statements in the 
course of the same deposition, because the presumption is that the witness is trying 
to correct a false statement by his subsequent statement, and in such cases some locm 
pawJrnJiee should be given to the witness, but this does not apply where different 
depotaUons are recorded after an interval of time*. The accus^ deposed before a 
Magistrate that iie had seen P and oUiers gambling in a certain place. The deposition 
was read over to the accused and acknowledged by him to be correct In his cross- 
examination some days after he deposed he did not know P and had never seen him 
gambling. He was charged and convicted under this section of having intentionally 
given false evidence in that he made two contradictory statements one*of which he 
either knew or believed to be false or did not believe to be true. On the question being 
raised, on revision, whether the conviction was legal or illegal, by reason of tlie fact that 
the contradictory statements were made before the same Magistrate and in the course 
of one and die same tnal. it was held by two Judges that the conviction was legal*. 
The fact of a witness having made oontradi^iy statements before the committing 
.Magistrate and in Court would not alone justify any step to prosecute him for perjury. 
Under exceptional circumstances such step may be taken®. 

With respect i . “ ‘ •' fired, h must be 

conUdered in each c • . • ficient to induce 

a belief in tlie truth ■ . • Every possible 

presumption m favour of reconciliation of the two statements should be made, and 
It must be found that they are absolutely irrecondlable before a conviction can be had 
upon the ground that one of them is neccssanly false.*. An opportunity should always 
be given to the accused to explain what he meant by two apparently contradictory 
statements’. 

It is necessary to prove that both the contradictory statements were such that 
a charge of giving intentionally false'evidence might have been made, in regard to 
either of them or in regard to both of them in the alternative*'’. A witness making 
two contradictory statements in the course of the same deposition cannot ordinanly 
be held to have committed perjury in one or the other of them alternatively. If the 


1 Purshottam Ishvai Amin, (1920) 45 
.Bofli 834, 23 Borri. L R. 1, PS. oraruling 
Mugiapa, (1893) 18 Bom. 377, Tsi Patrap, 
(1925 ) 2 O. W. N. 637, 26 Cr. L J 1457. 

* Hari Charan Stngh. (1900) 27 Cal. 45S. 

* PaJani Palagan, (1902 ) 26 Mad." 55, 
Bhashyam Ayyangar, J, dissentiente. The 
opinion of Bhashyam AyyanKar, J., is follow¬ 
ed in Lachhmi Narain, (1913) 16 0 C 81, 
14 Cr. L. J. 280. See Hablbullah, (1884) 10 
Cah 937. 

' * Local Government V. Jit Stnsh, (19^) 
31 N. L. R 308. 

® PaJani Pdiagan, sup. 

« See Tttpura Sankar Sarkar, (1910) 14 


C W N. 767, 

•» Sass. (1871) 8 M. H. C. 342. 

• Per Duthoit, J., in ChuJet, (1884 ) 7 AIL 
44; K. Narayanan Nair, (1910) 8 M. L. T, 
86. [1910J M. W. N. 397; Baiui Pandey, 
(1917) 2 P. L. W. 176, U Cr.'L. J. 353 
Barkat Barn, (1911) p. L R.’Na 158 of 
1911. P. W. R. (Cr.) No 38 of 1911, 12 Cr. 
L. J. 216; To; Mahmud, (1927) 29 P. L. 
U. 14,29 Cr. L, J. 212 ; Ta; Mahmud. (1927) 
15 Lah. 407. 

• Fazal Din, (1921) 3 L. J. 442. 

Han Charan Smgk, sup; Asa Nand 
(1904) 5 P. JL Jt 26. I’Cr. ll J. 517. 
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first can be provoi iintrue he can be found guilty, technically, of an attempt to com¬ 
mit perjury at the most, and if the second can be proved untrue he can be convicted 
of perjury, but if nather is affirmativdy proved untrue he cannot be convicted in the 
alternative of anytWng more than the attempt'. 

In the case of contradictory statements, although the Court “ may believe that 
on the one or the other occasion the prisoner swore what was not true, it is not a 
necessary consequence that he committed perjury; for there are cases in which a 
person might very honestly and conscientiously swear to a particular fact from the 
best of his recollection and belief, and from other circumstances at a subsequent time 
be convinced that he was wrong and swear to the reverse without meaning to swear 
falsely either time" 2 . The Court dealing with contradictory statements “should 
not convict unless fully satisfied that the statements are from every point of 
view irreconcilable, and if the contradiction consists in two statements opposed to each 
other as to matters of inference or opinion on which a man may take one view at one¬ 
time and a contrary view at another, there can be no perjury, unless he has on oath 
stated facts on whidi his first statement was based and then denied these facts on oath 
on a subsequent occasion ”®. Ordinarily it would be inadvisable to launch a prosfr 
cution for perjury under such circumstances as it compels a witness to adhere to hi> 
original lie under penalty of a prosecution if he tells the truth*. Where the witness, 
has corrected his previous statement m the same deposition every presumption in favour 
of his having made the incorrect statement in good faith should be raised in his favour, 
as it IS undesirable that witnesses should be afraid to correct mistakes for fear of render¬ 
ing themselves liable to prosecution* 

Where the evidence on which the prosecution relied to prove a statement made 
by the accused to be false, consisted solely of his own previous contradictory state¬ 
ments, it was held that such evidence was not sufficient to justify a conviction*. 

Witnesses should not be prosecuted because they give evidence which is contra¬ 
dictory. It is only where a Court is erpressly of opinion that it is expedient in the 
interest of justice that an inquiry should be made into the offence of giving false 
evidence that an order und^r s 476 of the Code of Criminal Procedure can be made*. 

Procedure.—^Not cognizable—Wamuit—Bailable—Not compoundable—Tnable 
by Court of Session, or Presidency Magistrate or first class Magistrate. 

The making of any number of false statements in the same deposition is om 
aggregate case of giving false evidence Charges of false evidence cannot be multiplied 
according to the number of false statements* But the Bombay High Court has niled 
that where a person makes several false statements in the course of a single deposition, 
he commits as many offences as there are false statements’. 

Before criminating a man upon his own statement under examination, it is nc<^- 


his own hand*®. 

Deposition to be read as a whole.—A dqxisition must be read as a whole and 
a witness must always be given an opportunity of correcting any answer given by him' • 


' Cambhir Bhujua, (1926) 23 N. L. R. 
35. 

2 Per Jenkins, C J, in Bankattam Lachi- 
tarn, (1904) 6 Bom. L. R. 379, 397, 28 Bom. 
533. 

* Per Chanda\'arkar, J.. in Bankatram 
LachUam. (1904) 6 Bora L. R. 379, 382, 28 
Bom. 533. 

« Dad. (1901) P. R. No 21 of 1901. 

» Cirdhaiimal. (1915) 9 S L. R. 202, 17 
Cr. L. J. 240. 

• Bukshali. (1911) 5 S. L. R. 136. 

» Ktiamat Alt. (1928) 55 CaL 1312; 


Kamini Kumar Chuckerbutty, (1929) 21 
Cr. L. J. 373. „ ..j 

• (1871) 6 hL H. C Appx. 27; 
Chandra Laha, (1909) 36 Cal 80S 

• Seimal Punamckand, (1926 ) 29 Bonv 

L. R. 170. 51 Bom. 310 ^ 

Mussamut Niruni, (1867) 7. W. R-( 

‘‘ Copal. (1890) Unrep. Cr. C. 5^,^’ [a 
Na 16 of 1880; Pandu Namait, (19I6J *» 
Bom. L. R. 61. 18 Cr. L. J. 480; 
man. (1926 ) 29 Bom. L. R. 813, 54 L A. 
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Reading extracts from the-alleged confli^ing statements of the accused is not 
sufficient to enable Uie jury to form a fair opinion on the question. The whole of the 
d<gx>sition gi\xn on each occasion ought to be laid before the jury*. There ought to 
be a locus pattlcnlta for witnesses who haw deposed falsely, retracting their false 
statements*. 

Where a witness, liaving made a false statement, is cautioned by the trying 
Judge and is informed of various circumstances which seem to establish the falsehood 
of that statement, and the witness after such caution acknowledges that his earlier 
statement was false and corrects it, it is not desirable to subject such a witness to a 
prosecution for perjury-*. Where the accused retracts his false statements, made on 
solemn oath in a witness-box. only when he discovers that his fraud has been detected, 
no Court can infer from the subs^uent correction or retraction, that there is no inten¬ 
tion to give false evidence*. 

Witness crimiruting himself.—Although a person under examination as a wit¬ 
ness IS bound by his affirmation to tell the truth, if he is examined on a point on which 
he is likely to criminate himself, his position should be explained to him by the Magis¬ 
trate, as otherwise he may be induced, through ignorance of the state of the law, to 
deny the existence of facts for fear of penal consequences. Although without such a 
warning he may make a false denial and thereby become guilty of the offence of inten¬ 
tionally giving false evidence, his otfence will not be deserving of severe punishment*. 

Separate uriaL—In prosecutions for giving false evidence the Mse of each accused 
person should be separately inquired into, and, if committed for trial, separately tried. 
It is wholly erroneous to include them m one joint charge*. The joint trial of several 
persons for perjury is illegal'. A person accus^ of perjury is entitled to have the speci¬ 
fic charge made against him tried quite independently of a like charge against another 
person*. The Bombay High Court has laid down that joint trial of two accused is per¬ 
missible under s 239 of the Criminal Procedure Code if there was a common purpose to 
make false statements. In such a case there is one transaction from the point of view of 
both the accused and their joint trial for making false statements to achieve that object 
is legal*. Crump, J, said • “The test is...whether the two persons concerned are 
engaged in one transaction, and to determine that it is necessary to regard the facts from 
the point of view of those two persons. If they are animated by a common purpose, 
and there is continuity in their action then surely there is one transaction so far as they 
are concerned. It may even be that community of purpose is not necessary "> 0 . 

. Complaint.—Complaint in wnling of the Court before which the offence is 
committed, or of some other Court to which such Court is subordinate, is required”. 
Prosecution should be instituted after due consideration on the part of the Court before 
whom the false evidence was given, or on the part of a Court to which such Court is 
subordinate**. The Court is bound to satisfy itself that there is at least a prima facte 
case, and that there is a teasonable prospect of a successful termination of the prosecu- 


* Kally Churn Gortiooly, (1866) 6 W. R. 
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tion^, and that a prosecution is neass^ in the interests of justice*. The statement 
must be intentionally false in order to justify a prosecution^. , The offence of perjury 
is an offence against public justice. The person best qualified to say whether a pro¬ 
secution should or should not be instituted is the Judge before whom the evidence was 
given and who had considered all the facts of the case*. Perjury is a conconutmt of a 
Court of law, the question always being one of degree. Every act of perjury is in strict 
law an offence, but it does not follow that on that account every perjurer should be 
charged*. The perjury must be sufficiently serious as to require punishment by a criminal 
Court®. 

Where an offence is committed under this section in respect of proceedings in a 
Court of law which are contemplated but which in fact are never started, the Maps- 
trate can take cognisance of the offence without getting any complaint from a Court. 
The crucial date m the case of an offence committed under this section is the date on 
which the offence was committed ; while for the purpose of s, 195.of the Criminal Pro¬ 
cedure Code, the cruaal date is the date when the Court takes cognizance of the offence. 
PrQceedings contemplated at the date of the offence are sufficient to constitute the offence 
under this section , but proceedings contemplated at the date when the Magistrate takes 
cognizance are not sufficient to bring the case within s. 195 of the Criminal Procedure 
Code’’ Ordinarily it is inadvisable to launch a prosecution for perjury under such cir¬ 
cumstances as will compel a witness to adhere to his original lie under penalty of a 
prosecution if he tells the truth*. Where a witness makes a statement which is false 
and at once admits this, and states what is the real truth, he should not be prosecuted 
for giving false evidence*. 

No Court should entertain an application to prosecute made by person who ate 
not parties to the suit out of which the proceedings for giving false evidence arise*®. A 
complaint should only be made after careful consideration, and having in view the ends 
of justice and not in order to assist the private ends of individuals. It is desirable In 
most cases that the Court should have all the facts before it**. 

A prosecution for perjury should be instituted as soon as possible. An officer 
other than he who tried the case in which perjury was committed does not act without 
jurisdiction, if he files a complaint to prosecute, but it is very much more satisfactory 
that the complaint should be made by the very Judge in whose Court an offence has 
actually taken place*®. 

A complaint for an offence under this section must specify the false evidence the 
accused is charged with. The exact words upon which the prosecution is based, and the 
exact offences which the Magistrate is to investigate should be pointed out**. The parti¬ 
cular words which constitute perjury should be specified**, so that the accused person 
should not be taken by surprise**. The accused should be in a position to know what 
statements are alleged to be false**. 


* See Mathura Sahu v. Damri i?affl,(1911) 
15 C. L. J. 337, 13 Cr.- L J. 291; Danoppa 
Narsappa, (1921) 24 Bom. L. R. 45, 23 Cr 
L. J 176 

* S. Veeraraghava Swami Naidu v. Bhaga- 
vaiula Visvamdhan. I19U1 2 M. W. N, 172, 
12 Cr. L. J. 446. 

* Sheodahin Singh v. Bandhan Singh, 
(1905) 2 A L. J. 836, 3 Cr. L, J. 45, 

* Cheranji V. Ram Lai, (1912) 9 A L. 
J. 538. 13 Cr. L. J. 496. 

* Public Prosecutor v. Mayaruli Nadar, 
il9331 Cr. C. 288, (1931) 34 Cr. L. J. 948. 

‘ Dcvakkal (19341 M. \V. N. 243. 

7 Indraehand Backraj, (1931) 34 ^zn. L. 
R- 294. 56 Bom. 213. 

» See Dad. (1901) P. R. Na 21 of 1901; 
Sanlfl SinjA, (1899) P. R. No. 3 of 1899. 

» Dasonadha Singh, (1911) P. L. R. No. 
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*® Abdul Jamal, (1913) P. R. No of 
1913, 14 Cr L. J. 107. 

** Stz Ckundra Kant Chose, (1888) 3*^ 
W. N. 3 , , 

** See Yad Ram v. Risal, (1909) 7 A. U J- 
SO n Cr T- T nrvon Jelkiram,^- 


(Cr.) 41; Boodhun Akir, (1872) ^7, 

(Cr.) 32 ; Goberdhone Chotekidar v. 
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J. 438. 



SEC. 193.) 


FALSE EVIDENCE. 


485 


Although notice is not invariably ncccssaiy, the person sought to be prosecuted 
must be heard*. It is ncccssaiy that he should be given an opportunity to substantiate 
his allegations*. The Court must form judgment upon le^ evidence. In cases in 
^ihich the Magistrate dismisses tlie origin^ complaint upon a report from the police, 
there is no legal evidence before him on which to form his judgment. In cases, how- 
e\’er, in r^hich the Magistrate exammes the complainant and hears the evidence and ac¬ 
quits or discharges the accused, no notice to the complainant is necessary*. When a 
dvil Court takes action under s. 476 to prosecute a person for perjury such Court is 
bound to set forth m its order the specie assignments of perjury alleged against the 
accused. Failure to do so is a material irregularity within the meaiung of s. 115 of the 
Code of Civil Procedure*. 

Accused must haw full notice of the case against him*. Complaint to prosecute 
should not be lightly launched in cases where the Courts would have to determine the 
question by merely wcighmg the cddence on both sides*. The prosecution for perjury 
is an exceptional measure and complaint ought not to be made when material has only 
been pronded by an unnecessary examination on oath. Magistrates should not be en¬ 
couraged to ma^ unnecESsary examinations on oath in order to obtain material for a 
prosecution for perjury in case the approver should subsequently resile from his state¬ 
ment*. 

A Court filing a complaint in respect of contradictory statements must be com¬ 
petent to file a complaint in respect of each of the statements*. IVhen contradictory 
statements, forming the basis of an alternative charge of giving false evidence, are made 
before different Courts, the complaint of each of thote Courts is n e cessary before the 
Court can take oogmzance of the charge of giving false evidence*. Where a person 
makes one statement in the committing Court and antradias it in the Sessions Court, 
the Sessions Judge can complain in the alternative that one or other of the statements 
must be false. If the statement in the Sessions Court is true, the Sessions Judge can 
complain of the statement m the committing Court only if the latter statement has been 
committed in relation to the Sessions trial**. 

A Court should not file a complaint when the case in which perjury is committed 
has gone to a higher tnbunal**. 

Noliee.^Where a Judge issues notice to the accused to show cause why his pro¬ 
secution under this section should not be launched, he must allow sufficient time for the 
notice to be serv’ed upon the afyii<a»H and diould not file a complaint before the notice 
has been served**. 

Calcutta Rule.—When, during the investigation of a complaint under Chapter 
XX of the Cnminal Procedure Code, it may appear to the Magistrate that a witness 
is giving false evidence, so that criminal proceedings against such witness are likely to 
be necessary, the Magistrate will exercise a sound discretion in taking down, under s 359, 
at least the evidence of this particular witness at length in the manner prescribed in 
6S. 356, 357 and 360**. 

Lahore Rules.—^The attention of all Magi^rates is called to the law regarding 
' giving or fabricating false evidaice ’ contained in ss. 191 to 196 of the Indian Penal 
Code. 


tl8S5J 12 Cal 58. FB*. Afoncer Ham V. Be- 
hari. (1896) 18 AIL 358. 

* Seskayya v. Subbarayudi, 11925] M.W. 
N. 470 ; /. E. James. 119331 Cr. C 970 

» See Shetk Beati, (1887) 10 Mad. 232. 

* See Kashi Shukul. (1916) 38 AIL 695>i. 

* See Rakhal Chandra Laka, (1909} 36 
CaL 808. 

* See Padarath Stngh v. Ratan Shtgh, 
(1919) 5 P. L. J. 23. 21 Cr. L. J. 145; Na- 


walat Jha, (1935 ) 37 Cr L. J. 193. 

» Nga Bo Cyi, (1925) 3 Raa 224. 

« &e Reddi Rams Reddi, (1914) 27 M. L. 
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Bom. 834, 23 Bom. L. R. 1, F.B. 
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2. It may add too much to the already heavy work of Magistrates to prosecute 
every person who is guilty of these offences, but it is prejudicial to the interests of 
justice to allow any gross case to pass unnoticed. It is the duty, therefore, of eve^ 
judicial officer to bring every case which happens m his Court to the notice of the Dis¬ 
trict Magistrate. The District Magistrate will d«:ide whether a prosecution should be 
instituted. 

3. It should be remembered that the provisions of s. 487 of the Code of Cri¬ 
minal Procedure make it clear that a Court before which the offence of giving false evi¬ 
dence has been committed is precluded from trying the offence itself. 

4 Attention is also called to ss 195 and 476 of the Code of Criminal Procedure, 
which so far protects witnesses that no prosecutirxis are to be mstituted in the Cnminal 
Courts except on the complaint in writing of the Court before or against which the 
offence was committed, or of some other Court to which such Court is subordinate. The 
offence is one against public justice, and the prosecution is not left to the discretion of 
individuals Section 476 (B) enables a superior Court on application, to order ffie 
withdrawal of complaint made by subordinate Court, or to make a complaint which 
a subordinate Court has refused to make. 

5 Sub-section (3) of s. 195 defines, for purposes of these sections, to what Court 

any Court is subordinate. Thus, a District Magistrate {or any other Magistrate), 
with jxiwers under "s. 30 of the Cole, is subordinate to the Court of Session. In dis¬ 
tricts in which, by Notification under s. 39 of the Punjab Courts Act, the Subordinate 
Judge of the first* class is empowered to hear certain appeals from decrees or orders 
passed by them, Subordinate Judges other than those of the first ^d second claw are 
subordinate to the Court of tl • ■ , ■ ' ’ 

heardL Subordinate Judges * 

trict Judge. An Assistant Cc.. ^ \ 

6. When perjury on the part of a witness in commitment proceedings is allege 
or suspected the committing Magistrate should leave the matter in the hands of w 
Sessions Judge, or should at least refrain from taking any steps until the case is decided 
by the Court of Session. 

7. The Judges consider that the I . 

against all persons who are convicted of * ’ , 

rent sentences when convictions are obtair ^ ... * 

When proceedings to be instituted.—Proceedings under s. 476, Criminal 
cedure Code, should not be taken against a person for giving false evidence or fabn- 
eating a false document under this section until the case in which the said evidence was 
given or such document was used, has been finally decided*. 

Charge.—]'. . . ..... . .j 

precise- The char. ■ 

is put upon his tri , , 

as is necessary in < ■ . . , . . ' 

lion*. It should contain a distinct assertion with regard to each statement intendea 
to be characterised as perjury*. It should specifically state what words or expressions 
the accused is charged with having uttered, and in what respect they are supposed to 
he false*. The precise words used by the acoised should be recorded, not merely the 
elTect or a paraphrase' of those words^ 

In drawing up a charge of perjury it is necessary to conform to the definition 
of the offence given in this section, and a charge that the accused made statements m 


^ Dina Nath Gautam ^ v. . Muhammad 
Abdulla, (1920 ) 2 Lah. 57. 

* L. H. C. R. & O, Vol. II, Chap. XXII. 
p. 114. 

* Gendan Singh, (19C6) 3 C L. J. 302, 3 
Cr. L J 303 

Soonder Mohooxte, (1868) 9 W. R.(Cr.) 


Kdlichurn Lahoree, (1868) 9 W. R 

* Douilul Moonshee. (^867) 8 W R- 
95; Moharaj MisseT,(1871) 16 fPrli* 

» 'Boodkun Ahir. (1872) 17 W. R 
32 ; Mungul Doss, (1875) 23 W. IL (Cf) 28' 
Ml Shwe Ke, (1902) 1 L. B. B 268. 
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Ihdr dcpositirais “ winch they knew or had reason to know to be false ”, is incorrectly 
drawn, because a man makes a statement m the bdief that it is true, though good reasons 
e.>cist for knowing it to be false, for man’s beliefs are not always influenced by good 
reasons'. 

It is very irregular in a charge of mtentionally giving false evidence to put the 
whole of a long statement bodily to a witness at once A conviction on such a charge 
could be properly had only on proof that the accused person had made each and every 
statement contained in the document* 

The charge should specify not only the judicial proceeding in the course of which 
the prisoner is accused of having made the false statements, but the particular stage 
of the proceeding in which the statement is made* It should disclose the exact date 
on which the offence charged was committed, and the Court or officer before whom the 
false evidence was given*. The object of specifying the offence and the occasion when 
the offence is committed is to give notice not only to the accused but also to the trying 
Court of specific offences against the accused* 

Diffacnt occasions —^Vhere the accused is charged with giving false evidence on 
different occasions, each occasion should form the subject of a distinct head in the 
charge*. 

Caitrel Provinces Circ«/ar.—In prosecutions for giving false evidence, under 
ss. 193, 194 and 195 of the Indian Penal Code, the particular statements alleged to be 
false must invariably be set out m the charge, to enable Uie accused to understand fully 
the offence with which he stands charged*. 

form.—I (name and office of Afagislrale. etc,) hereby charge you (name of 
accused) as foUow's ;— 

That you, on or about th e day of-, at-, in the course of the trial of 

—, before—, stated in evidence that (mailion here the false statement) which state¬ 
ment jou either taew or believed to be Wse, or did not bdieve to be true, and thereby 
committed an offence punishable under s. 193 of the Indian Penal Code, and within 
my cognizance (or the cognizance of the Court of Session (or High Court) ). 

And I hereby direct that you be'tried by the said Court on the said charge*. 

Puaishment.^A false statement by a witness, as to his p«»ition or character 
ought not to be punished so severely as a false charge on a false claim*. 

A deliberate mis-statement made in a Court of Justice, whether it tends to en¬ 
danger the life and property of others, or to defeat and impede the progress of justice, 
is not an offence which should be lightly passed over. But for a simple mis-statement 
from which no such inferences can be drawn, a comparatively light sentence will suffice, 
particularly where the prisoner pleads guilty and throws himself at the mercy of the 
Court*®. 

By the Frontier Crimes Regulation" an offender convicted under ss. 193, 191, 
195. 196, 201, 211, and 212 may be sentenced in lieu of or in addition to fine to be 
whipped, or to imprisonment not exceeding seven years, or to whipping and imprison¬ 
ment not exceeding five years, or to transportation for not more than seven years. 

Attempt —The terra of imprisonment for attempting to fabricate false evidence 
for the purpose of being used in a stage of judicial proceeding cannot extend beyond 
one-half of seven years'*. 


' See Dwarkanath Varna, (1933 ) 35 Born 
L R. 507, 517, P. c. 

* Isab Mandal, (1900) 28 CaL 348. 

1 Fattk Btsuias, (1868) 1 Beng. L. R. (A. 
Cr. J.) 13. 

* Mokaraj Misser.lWDlS W. R.(Cr.)47. 
5 Ram Dhati Sirfgft.(1917) 4 P. L W. 44. 

* Feojdar Roy, (1868) 9 W. R. (Cr.) 14. 
, » C P. Cr. C. (1929) No. 16 (4). p. 47. 

« Cnminal Procedure Code, sch. V, xxviu 


■ Rewah Coallak, (1866) 5 WJL (Cr.)96- 
CovtHd Sahoo. (1864)W. R.(Gap. No)(Cr.) 

IKl ^ <Cr.) 37 

« RI of 1901. ss., 11 (3) (d) and 12 (2). 
« SaonduT PutnoKk. (1865) 3 W. R. (Cr.) 
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194. Whoever gives or fabricates false evidence, intending 
Giving or fabri- thereby to cause, or knowing it to be likely^ that he 
eating false e\i- Will thereby cause, any person to be convicted of an 
fo"promrf con\^- offcncc* which is capital b}^ the law of’British India 
tion of capital of* or England®, shall be punished with transportation 
■ for life, or with rigorous imprisonment for a term 

which may extend to ten years, and shall also be liable to fine ; 

and if an innocent person be convicted and executed in con- 
ii innocent per- sequence of such false evidence, tlie person who gives 
convicted and^cx^ such false evidence, shall be punished either with 
death or the punishment hereinbefore described. 

COMMENT. 

The offence under this section is an aggravated form of the offence of giving or 
fabricating false evidence made punishable by s. 193. 

To constitute an offence under this section the accused must give f^se evidence 
intending thereby, that is, by giving such false evidence, to cause or knowing it to be 
likely that he will thereby, that is, by giving such false evidence, cause some person to 
be convicted of a capital offence It is not necessary under this section that the false 
evidence which is given should be evidence pven in a Court of Justice. Sudt stat^ 
ment, in the opinion of the Calcutta High Court, even if made to a police-officer, will 
amount to the offence of giving false evidence, provided that the Court can infer that 
it was the intention of the accused to stick to the false evidence right up to the trM of 
the case^ But the Bombay High Court has held that as the words " in any stage of judi¬ 
cial procading ” occurring in s. 193 are not repeated in this section, the latter, therefore, 
Jial of the case*. Where an accused had, m 
made a deposition in which he falsely stated 

, .to---re the Magistrate in the act of commiUing a 

murder, it was held that this section was inapplicable, as the natural consequence of such 
false evidence would be nothing graver than a committal of the persons charged to the 
Court of Session, and not necessarily a conviction, and it must be presumed that the 
accused intended the natural, that is, the ordinary consequences*. 

1. ‘Intending thereby to cause, or knowing it to be likely’.—When the 
proceeding in which evidence is given is one in which a conviction is not possible, it 
is difficult to affirm 

under this section. . ■ ■ . 

minary inquiry into ... __ 

He may be guilty under s. 193*. The offence of a person aesusing another falsely of 
murder to a police-officer in ^ inquiry undo- s. 174 of the Criminal Procedure Code 
would not fall under this seclit " . , 

tence of an intention to cause, i 

a person to be convicted of a c. ^ __^ _ 

is givei ■ • • • • _ ^ 


cause a conviction for murder*. Where the accused brought befew, a Court a witness 

* Ntm Ckand Mookerjee, ilS73) ^ Vf, R. '* Jt/MAammfli,( 1886 )P. R. No. 32 of 18^- 
'(Cr.^ 41. \ ■ ' s Muhammad Hayat' (1921) P* ”• 

2 GokaJdasy (1874) Unrep. Cr. C. 80, Cr. (Cr.) No.-6 of 1922, 23 Cr. L. J. 82. _ 

R. of 1874. t Hardyal, (1869) 3 Beng. L. R- (A- 

» Ibid. J.) 35.' ■ , 1 
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whom he had tutored to tell a false story concerning a murder case before it, it was held 
that he was guilty under this section*. 

2. • Offence ’ means a thing punishable under Che Code or any special or local 
law (s. 40). 

3. * Capital by the law of British India or England ’.—The following offences 
ore punishable with deatli under the Penal Code :— 

(1) Waging war against the King (s. 121). 

(2) AbetUng mutiny actually committed (s 132). 

(3) Gmng or fabricating false evidence upon which an innocent person suffers 
death (s. 194). 

(4) Murder (s. 302). 

(5) Abetment of suicide of a minor, or insane or mtoaicated person (s. 305). 

(6) Dacoity accompanied with murder (s. 396). 

(7) Attempt to murder by a person under sentence of transportation, if hurt 
is caused (s. 307). 

The following are capital offences under the English law ;— 

(1) High treason*. 

(2) Murder*. 

(3) Piracy with violence*. 

(4) Burning or destroying ships of war. arsenals, magaaines, etc*. 

(3) Several offences relating to the army and navy» 

Amendment.—-The words “by the law of British India or England" were 
substituted for the words “ by this Code” by tlui Indian Railways Act (IX of 1890), 
s. 149. 


PRACTICE. 


Evidence.—Prove the same points as those for s. 193 and further— 

That the accused when giving or fabricating the same, intended thereby to cause, 
or knew that it was likely he would thereby cause, the person in question to be convicted 
of a capital offence under the Indian Penal Codt^ or under the English law*. 

For the second clause prove further— 

(1) That capital punishment was carried into effect ; and 

(2) That the person executed was an innocent person 

Procedure.—Not cognizable—^Warrant—Not bailable—Not compoundable— 
Triable by Court of Session. 

Complaint—A complaint in writing of the Court before which the offence is 
committed, or of some other Court to which such Court is subordinate is required*. 

Charge.—I (nome and office of Magistrale, etc.,) hereby charge you (name of 
accused) as follows 

That you, on or about the--day of--—, at-, m the course of the 

trial of —j .before-. gave false evidence (or fabricated false evidence) intend¬ 
ing thereby to cause (or knowing it to be likely that you will thereby cause);-to 

!■■ ■ ■ ■ . ’’sh India (or England) is 

; • . 194 of the Indian Penal 

And I hereby direct that you be tried by the said Court on the said charge; 

Punishment.—As for whipping, see the ^Vhipping Act (IV of 1909). As to 
the Frontier District, see the Frontier Crimes Regulation (HI of 1901), ss. II (3) (d) 
nnrt 15 ' 


* Sut Nath Bhadun, (1927) 50 AIL 36S. 

* 30 Geo III, c. 48; 54 Geo. III. c. 146; 
33 & 34 Vic., c. 23 5. 31. 

* 24 & 25 Vic., c lOa s. 1. 

* 7 Will IV and 1 ViC, c 88 , s. 2, 

5 12 Geo. in, fc 24. 


■ 44 & 45 Vic. c 58. ss. 4. 6 (1) 7 s <11 

9 (1). 12 (1) : 29 & 30 Vic. c 1C© ‘1 iy' 
10. 13. 19, 30, 3, md 62 il). ' '■ 

■ Nmrm (1906) 3 i L. J. 110 («). 

• Cnminal ProewJure Cwle, s. 195 ^ 
also ss. 476-478. 487. ^ 


1- a ISA 
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>195. Whoever gives or fabricates false evidence intending 
Giving or fabri- thereby to cause, or knowing it to be likely that he 
rating f^se evi- vvill thereby cause, any person to be convicted of an 
to^pro^e con^c- offence' which by the law of British India or Eng- 
capita!, but punishable with transporta- 
SSJspartaUon w hon for life, or imprisonment for a term of seven 
impnsomnent years or Upwards, shall be punished as a person con¬ 
victed of that offence would be liable to be punished. 

ILLUSTRATION- 

A gives false evidence before a Court of Justice, intending thereby to cause Z 
to be convicted of a dacoity. The punishment of dacoity is transportation for life, or 
rigorous imprisonment for a term which may extend to ten years, with or without fine. 
A, therefore, is liable to such transportation or imprisonment, with or without fine 

COMMENT. 

This section is similar to the preceding section except as regards the gravity of 
the offence in respect of which perjury is committed. It stands midway between s. 193 
and s 194. 

1 . ' Offence ’ means anything punishable under the Code or any special or 
local law (s. 40). 

Amendment.—The words " by the law of British India or England ” were ^b- 
stituted for the words “by this Code" by the Indian Railways Act (IX of 1890), 
8. 149. 


CASES. 

Where the accused was convicted under this section for burning his house with 
the object of getting another convicted of the offence, and the act was done in a most 
open manner, and no complaint was made by the accused, it was held that the convic¬ 
tion could not be upheld, because there was no evidence of intention to convict*. 
Where a person burnt his own house and charged another with the act, it was had 
that he should not be convicted under this section, but under s. 211*. But where A 
with a view of having B convicted, assisted in concealing stolen railway pins in h|3 
house and field, it was held that A was properly convicted of an offence under this- 
section*. Where false coins were made by the accused only for the purpose of pass¬ 
ing them secretly into the house of his enemy in order to get him into, trouble, it was 
held that he had committed an offence under this section also although he was guilty 
under s 232 or 235*. 


PRACTICE. , 

Evidence.—Prove the same points as for s. 193, and further— 

That the accused when giving or fabricating the same, intended thereby t 
cause, or knew that it was likely ,he would thereby cause, the person in question to “C 
convicted of an offence punishable with transportation for life (or imprisonment to 
a term of seven years or upwards) under the Indian Penal C^e or the English la^ 
To sustam a conviction it is not only necessary to prove that the accused spoK 
falsely, but also that he,knew he was speaking falsely*. 

Procedure.—Not cognizable—^Warrant—Not bailable—Not compoundable— 
Triable by Court of Session. 


* Sfcifr Dyal, (1873 ) 5 N. W. P. 188. 

s Bhuswan Ahir, (1867) 8 W. R. (Cr.) 
65. 

* Rameshar Rat, (1877) ‘1 AU. 379- 


♦ Lai Chand. (1912) P. W. R- (Cf) 

17 of 1912, 13 Cr. L. J. 252. _, , r. 

S A. Cobalaswami Natdu, (1909) ° 

T. 91, 10 Cr. L. J. 7.: • 
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Complaint.—A complaint in yniting of the Court before which the offence is 
committed, or of some other Court to which it is subordinate, is rafuifedL 

Charge,—Similar to one under s 195 except that the offence is not capital but 
one punishable with transportation for life or imprisonment for a term of seven years 
or upwards. 

Punishment.—As for shipping, see the IVhipping Act (IV of 1909). As to 
the Frontier District, see the Frontier Crimes Regulation (III of 1901). 

196. Whoever corruptly uses or attempts to use as true or 
genuine evidence’ any evidence which he knows to 
bioTO^to bTf^ fabricated* shall be punished in the same 

manner as if he gave or fabricated false evidence. 

COMMENT. 


This section makes it an offence to corruptly use any evidence which the person 
using It knows to be false or fabricated. There must, therefore, be knowledge of its 
falrity and in addition the element of corruption. 

The section applies to those who make use of such evidence as is made punish¬ 
able by ss. 193, 194, and 195 “ It must be read with ss. 191 and 192, and can only 
apply to the use of evidence which was false evidence within the meaning of s. 191 or 
fabneated evidence within the definition laid down in s. 192”*. 

The section may include also the case of suborning false witnesses and attempt¬ 
ing to use their evideci®. There must be a use or an attempt or offer to use the 
evirfenrp in a judidal proceeding or on some other occasion. 

* be shown that 

11 d pu*-.i ...--.KA • . ea, and causes 

those witnesses to come into tlw * *. • • ........ 

to be untrue, and they ^ve th 

untrue, that is evidence on whi . • • ... 

must be satisfied that he knew i..— .. • , • 

must be untrue to their own knowledge*. 

1 . 'Co/Tvpdf uses or stteaipts to use as true.. .evidence*.-—The word 
‘ corruptly ‘ IS applied to the doing of acts with the intent of gaming some advantage 
inconsistent with official duty or the rights of others*. It is not intended to connote a 
motive necessarily connected with the passing of money as an induc^ent to the person 
impugned to use or attempt to use the fabricated evidence. An intention to procure 
a false conviction is a corrupt intention*. The desire to screen an offender from the 
legal consequences of his act could well be desipiated a oarrupt motive, and it would 
not jequire evidence to satisfy the Court that the witness in giving false evidence had 
■ * ■ T* wfiii ff),. knnwierfsre that it is false must ordi- 

I ■ . . xused to show that 

. The fact that he 

. • • ■ ■ accused person who 

uses fabricatwi evidence as genuine m his defence may oe uaoie lor using it corruptly. 
In support of an alibi on a charge of assault the accused produced a cattle-pound 
receipt and called the Patil of another vUIa^ to prove that he was there at the time of 
the offence. The defence was not believed, and the accused was tried for corruptly 
using false evidence as true. It Was held that the accused was guilty of an offence 
under this section^. 


^ Criminal Procedure Code, s. 195. 

* Lakskma;t, (1884) 7 Mad. 289, 29Q. 

» Sheikh SuSutTuddee, (1862) 1 Ind, Jur. 
(0. S.)122. 

( * Gungamvtah,'(1860) 3 Mad. Ses. 

* Livingstone.' '■ c"' ' , 


« Fazl Ahmad, (1913) P. R. No. 1 of 
M4, P. Iv R. No. 139 of 1914, 15 Cr, L. J. 

» Rama Nana Hagavne. (1921).23 Bora, 
L, R. 987, 46 Bom. 317, 
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j The document should have been comiptly used or attempted to be used as tnie 
or genuine evidence. The production of a document in compliance with an order of 
the Court does not amount to using the document as genuine within the meaning of the 
section. Where during the pendency of a suit instituted'for the cancellation of certain 
documents which was subsequently decreed, the defendants disclosed in their affidavit 
of documents the documents in question and later produced them on being called upon 
by the plaintiff to do so, it was held that such circumstance did not constitute a delibe¬ 
rate use of the documents by the defendants^. 

The word ‘ comiptly ’ occurs in this section, and ss. 198, 200, 219 and 2M It 
is used to denote that those whose duly it is, not to judge of the credibility of evidence, 
but to submit it for the consideration of judicial and other functionaries, on behalf of 
their clients, do not incur the penalties for using false evidence*. 

The word ‘ corruptly ’ is not used in the sense of ‘ fraudulently' or ‘ dishonestly ’. 
Where the accused used the evidence of a Hospital Assistant and a compounder for the 
purpose of producing the out-door Register of a dispensary containing false entries to. 
the effect that he was presented and treated there on certain days when in reality he was 
not, it was held that in order to bring him within the section there should have been 
evidence that the two witnesses had been induced to come forward by some corrupt 
motive, e.g, bribery®. 

2. ’ Any evidence which he knows to be false or fabricated —The word 
‘ evidence ’ does not include a document Where the accused used in a civil suit a docu¬ 
ment as genuine which he knew to be a forged document, it was held that he should be 
charged under s. 471 and not under this section*. \\^ere a person used in Court f^ 
documents as true besides swearing to their authenticity, he was held guilty of this 
offence*. Where the accused produced as evidence an account book, one page of whiu 
had been fraudulently abstracted, and another substituted for it, it was hdd that he 
was not guilty of the offence of attempting to use, as genuine, fabricated evidence, un¬ 
less he knew of the forgery and intended to use the forged evidence for the purpose of 
affecting the decision on the point at issue when the bwk was tendered*. A bipu^ 
a suit upon a bond and at the trial sought to support his claim by a letter fabricatM 
probably for the purpose of enabling him to get the bond registered. A was 
ed under this section. It was held that if the letter was fabricated for use before tne 
Registrar, it was no valid objection to the conviction*. 


PRACTICE. 

Evidence.—Prove (1) that the piece of evidence in question is false or fabn- 

(2) That the accused used, or attempted to use, such false or fabricated piece 

of evidence. . • 

(3) That he used, or attempted to us^ such evidence, as true or genuine evi- 

dence. 

(4) That when the accused used such evidence, or attempted to do so, i 

knew It to be false or fabricated. , 

(5) That when the accused so used, or attempted to do so, he acieu 
comiptly. 

Procedure.—Not cognizable—Warrant—Bailable or not according as 
fence of giving such evidence is b^lable or not—^Not compoundable—Tnable y 
Court of Session, or Magistrate, Presidency or first class. 


* Ma Ain Lon v. Ma On Pu. (1^) 3 

Ran 36. ' 

* M. & M. 164.' 

* Bhaushtg Jalamsing, (1909) Crinunal 
Apphcatictn for Revision No. 28 of 1909, de¬ 
eded on March 31, 1909, by Scott, C. J, and 
Chandavarkar, J., (Unrep. Bom.) 


• Kherode Chunder Mozumdar, (18S0) 

Cal. 717. „ 17 

• Ooiun UU. (1865 ) 3 W- g R 

• Muddoo Soodun Shato, (1867) 7 

(1884) 7 Mad 289 ^ 
Sikandar Khan, (1887) 7 A. W. N. ^ 
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Comphint. —complaint in wnting of the Court, before the offence is com¬ 
mitted. or of some other Court to which it is subordinate, is required*. The complaint 
must state that the accused knowing that a particular document was false used the 
same as genuine evidence* 

Charge.—The charge should contain the words “ punishable under ss. 193 and 
196 of the Indian Penal Code, etc", as the section does not specify accurately the 
amount of punishment*. 

Using or attempting to use false evidence are distinct offences and should be 
charged separatel}'*. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(III of 1901). 

197. Whoever issues or signs any certificate required by law to 
be given or signed', or relating to any fact of which 
certificate is by law admissible in evidence, 
knowing or believing that such certificate is false in 
any material point*, shall be punished in the same manner as if he 
gave false evidence, 

COMMENT. 

ScN'cral laws require a certificate of some matter to be given. The offence of 
certifying m any of these, knowing or believing that the certificate is false, is put on 
the same footing as the offence of giving false evidence. 

The certificate must, however, be false m a material point The Issuing or 
signing must be by the officer, or person authorized to certify 

Iogre<Ueots.~This section has two essentials— 

1. Issuing or signing of a certificate^ 

(o) required by law to be given or signed, or 

(b) relating to a fact of which such certificate is by law admissible in evi> 

dcncc. 

2. Such certificate must have been issued or signed knowing or believing that 
it is false in any material point 

1. ' Issues or signs any certificate required by law to be given or signed— 
The word ‘ issues' means something different from using. It is the putting forth for 
the purpose of being used, and is preliminary to it. 

* Certificate ’ is a testimony given in writing to declare or verify the truth of 
anything*, e.g, a certificate of administration*, of marriage*, or adjustment of decrees*, 
of incorporation of a company given by the registrar*, or a certificate authorizing a 
judgment-debtor to mortgage land ordered to be sold**, or that a case is fit for appeal 
to the King in Counal**. The word * certificatecontemplates a certificate which is 
required by law to be given or ygned for the purpose of bdng used in evidence in the 
course of administration of justice. The certificate given under the rule, viz, that in 
the case of female depositors withdrawing money from Post Office Savings Bank by 
their authorized agents under r. 18, the agent must sign a certificate on the application 
for withdrawal to the effect “certified that the depositor is on this day alive and 
sane”, is not a certificate prescribed the Government Savings Banks Act (V of 
1873) or statutory rules made thereunder and such certificate is not a certificate within 


* Cnminal Procedure Code, s. 195. 

- Kalyanjt v. Ram Deen Lala, (1924) 21 
L. W. 664. 48 M L. J. 290. 26 Cr. L. J. 801 

* (1865) 2 W. R. (Cr. L.) 9 
« Ibid. 

* Wharton, 13lh Edn., p 149. 

* Act III o( 1913, ss. 31. 32. 


» Act XV of 1872, ss. 32, 54. 61. 

• Civil Procedure Code, 0, XXI. r. 2. 

» ^ The Indian Companies Act, VII of 1913, 

*• Cm2 Procedure Code, O. XXI, r. 83. 

1* Ibid. O. XVI, r. 7. ’ 
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the meaning of this section!. ^ ' '.s'' 

The word ‘ certificate' does not mean certification under this section and s, 198. 
The certificate, in respect of which a man may be punished under this section and 
8 . 198, if it is false to his knowledge or belief, must be either one (o) that is required 
by law to be given.or signed, or (6) that rela^ to any fact of which such certificate is 
by law admissible in evidence. One or other of these requirements must be fulfilled 
before a man can be dealt with under this section and s. 198. A, purporting to repre¬ 
sent a decree-holder in a certain suit, signed and filed a-petitidn in the Court, stating, 
contrary to the fact, that B, the judgment-debtor, had paid off the decretal amount to 
the decree-holder through him. B was found to have abetted A m so doing. It was 
held that A was not guilty under this section and s. 198, and B could not be convicted 
for abetting, because a decree-holder is not bound to certify in writing a payment or 
adjustment of his decree*. A statement required in an application for change of name 
made under the Bengal t.and Registration Act is not a certificate within the meaning 
of this section^ 

, ’ Required by law to be given or signed ’.—Several Acts require the giving 

of certificates by various functionaries, eg., the Christian Marriage Act (XV of 1872), 
ss.‘ 17, 41, 61; the Indian Companies Art (VII of 1913), s. 262 ;.the Indian Suc¬ 
cession Act (XXXIX of 1925), s 381: the Indian Registration Act (XVI of 1908), 
s. 60 : the Civil Procedure Code (Act V of 1908), O. XXI, rr. 2, 94 ; 0. XLV, r. 3: 
the Administrator-General’s Act (III of 1913), s. 31; the Legal Practitioners’ Act 
(XVIII of 1879), s 7. 

2. ' Knowing or believing that such certificate is false ia any material 
point ’.—The certificate must be false in respect of a material point. Falsity in any 
other respect will be of no avail. 

Intent to injure.—Under this section proof of intent to cause injury is not 
necessary*. 

Statutory application.—The Burma Steam Boilers and Prime Movers Act. 

s. 12» 

CASES. 

False declaration.—Where a person signed a notice of transfer of survey num¬ 
bers in the character of his father who was dead, and the declaration to this 
was signed by the accused, who confirmed the asaimed character, it was held that the 
accused could not be convicted under this section but could be convicted of givms 
false information to a public servant'. 

Incorrect copy.—Where a copyist made an incorrect copy of a document filed 
with a record it was held that he had committed an offence under this section^ 

Abetment of the issue of a false certificate of. summons.—Where there 
no village-watchman in a village of the name appearing on the receipt acknowlMgms 
due service, the accused, was acquitted in the absence-of proof of guilty 
belief, it being probable that he (an utter stranger in the village) was deceived by tn 
villagers®. ' > 


’ PRACTICE. 

Evidence.—Prove (1) that the document in question purports to be a certi- 

ficate. , , it 

(2) That such certificate is required by law to be given or signw, or mai 
related to, some fact of which such certificate is by law admissible in evidence. 

No. 15 ol 


1 Biiendia Nath Chatterjee, (1^5) 30 C. 
W. N 120, 42 C. L. J. 557, 27 Ci\ L. 3 182. 

2 MakabtT Thakur. (1916) 23 C. L. J. 423, 
20 C. W. N 520, 17 Cr. L J. 140. 

» Bal Knzhna Git. (1917) 3 P. L. W. 2)1, 
18 Cr. L. J. 978 


* Dewa SwgA, ’ (1878) 

1879 

* Burma Art II of 1910. __ 

« Mulharji. (1882) Unrep. Cr. C 1^ 

1 Detva Stngh, sup. „ . of, 

* fiissamudecn, (1865) 3 W. R. (Cr-) 
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(3) That such certificate is false. 

(4) That It is false in a material point. 

(5) That Uie accused issued or signed the same. 

(6) That he, when doing so. knew or believed, such certificate to be false*. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 

by Court of Session, or Magistrate, Presidency or first class. 

Qiarge.—I (name and office of Magistrate, etc,) hereby charge you (najiie of 
accused) as follows ;— 

That you, on or about the-day of-, at-, issued (or signed), a 

certificate [required by law to be given (or signed)) (or) [relating to— a fact of 
■which such certificate is by law admissible in evideriM) knowing or believing that such 

certificate is false in a matenal point, to wit-, and thereby committed an offence 

punishable under s 197 of the Indian Penal Code and within my cognizance [or cog¬ 
nizance of the Court of Session ) 

And I hereby direct tliat you be tried (by the said Court) on the said charge. 

198 . Whoever corruptly uses or attempts to use any such cer- 
Using as true a tificatc as a true certificate, knowing the same to be 
ccmficatc known to false in any material point, shall be punished in the 
^ same manner as if he gave false evidence. 

COMMENT. 

This section is connected with the last section just as s. 196 is connected with 
«s. 193, 194 and 195. 


PRACTICE. 


Evidence.—Prove poinU (1), (2), (3) and (4) as in s. 197, and further— 

(5) That such false certificate was signed or issued. 

(6) That the accused used or attempted to use such false certificate." 

(7) That he did so corruptly. 

(8) That he, when using such false certificate, knew it to be false in a mate- ' 
nal point 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session, or Magistrate, Preridcncy or first class. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (name of 
accused) as follows :— 

That you, on or about the-day of-•, at-, corruptly used (or 

attempted to use) as true a certificate freqmred by law to be given and signed) (or) 
[relating to a fact of which such certificate is by law admissible in evidence) but 

which is false in a material point, to wit--, and known by you to be the same, 

and thereby committed an offence punishable under s. 198 of Indian Penal Code 
and within my cognizance [or cognizance of the Court of Session). 

And I hereby direct that you be tried (by the said (^ourt) on the said charge. 


199. Whoever, in any declaration made or subscribed by him, 
Fai« sutemmt which declaration any Court of Justice, or any pub- 
^'^^in.^e(±iration [jc servant or other person, is bound or authorized 
SSrabie as by law to receive as evidence^ of any fact, makes 
any statement which is false, and which he either 
knows or believes to be false or does not believe to be true*, touching 
any point material to the object for which the declaration is made 


Hissamudeen. (1865) 3 W. R. (Cr.) 37. 
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or used®, shall be punished in the same manner as if he gave false 
evidence. 


COMMENT. 

Object.—It was intended by the section to make the penalty attached to the 
offence of giving false evidence, applicable to declarations wWch, although not com¬ 
pellable, have, on being made, the same effect as the compulsory declarations referred 
to in ss 51 and 191^. It subjects any person who makes a fise declaration, which 
declaration may be used as evidence of the matters stated in it, to the penalties for per¬ 
jury. Section 191 deals with compulsory declarations, this section with false 
declarations made voluntarily. 

Ingredients.—This section requires three essentials— 

1. Making of a declaration whid\ a C^urt or a public servant is bound or 
authorized by law to receive in evidence. 

2. Making of a false statement in such declaration knowing or believing it 
to be false. 

3 Such false statement should be touching any point material to the object 
for which the declaration is made or used. 

1. ‘Declaration made . .which.. .any Court of Justice or public servant 
or other person is bound or authorized by law to receive as evidence —‘ I^ara 
tion’ means any statement of fact in the form simply of a declaration, which, for 
the purpose of proof of the fact declared to, has by itself all the legal force of evi¬ 
dence given on oath or the solemn affirmation substituted for an oath : in short, a de¬ 
claration receivable in lieu of personal testimony*. A statement made by a witness 
in a criminal trial not upon oath or solemn affirmation is not a declaration*. 

See also explanation to s 200 as to the meaning of ' dedaration \ 

' Court of Justice ’.—See s. 20, sufna. 

* Public semat ’.—See s. 21, supra. 

‘ Bound or authorized by law to receive as evidence ‘.—A declaration 
be one which is admissible in evidence, and which the Court before which it is filed 
is bound or authorized by law to receive in evidence*. It indudes an affidavit in case¬ 
in which evidence may be given by affidavit*. A person making on oath a false stete- 
ment in the nature of an affidavit m the course of a criminal proceeding before a Ma* 
gistrate having no power to administer an oath®; a person making a statement whicn 
IS not evidence for him but against him^; and a person in whose petition false av’er- 
ment is made, such petition not being signed by himself but by his pleader®, are heia 
to have committed no offence under this section. A Hindu who has become a con* 
vert to Christianity, is not under a legal obligation to speak the trath, unless his evi¬ 
dence be given under the sanctim of an oath on the Holy Gospel®. If the Court or 
public servant is not authorized by any provision of the law, or any rules having the 
force of law, to receive a dedaration m evidence but does receive one, the person maK- 

1 Per Scotland, C. J, and Ellis, in A. 

Vedamuttu, (1868) 4 M. H. C. 185. 

2 Per Scotland, C J., and EUis, J., in A. 

Vedamuttu, (1868) 4 M. H. C. 185. 187; /s- 
mail, (1914) 8 B. L. T, 82. 15 Cr. U J. 603. 

® A Vedamuttu, ibid. 

♦ Jiam Prasad. (1912) 35 AU. 58 

® Palaniappa Chetti v. Annamalai Chettt, 

(1904' 


Cr. L. 

to the pas^g of s. 539A, Criminal Procolure 


30 Cr. L. J. 645. - „ 

® Chandi Pershad v. Abdur Pahman. 
(1894) 22 Cal. 131. . „ r R. 

* Ram Reuiaz Koouiar, (1880) 7 C L* 
536. 


A. Vedamuttu, sup. 
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ing It will not be liable*. Tlie accused made a false declaration before a Mamlatdar 
with a \ncw to obtain a certificate of soh'aicy for the purpose of securing a license 
from the Abkari authorities. It was held that no offence was committed under this 
section inasmuch as no Court or public servant tt'as cither bound or authoriz^ by law 
to receive the declaration m evidence*. Similariy, where the accused reported falsely 
to a revenue survciDr that his father had died, in order to have bis own name entered 
in the revenue register as owner of a ■ held that he had 

committed an offence under s. 182 ■ Where a written 

statement was verified as required by ‘ of the Civil Pro-' 

cedure Code, but the Court had not ordering proof of the statements made therein by 
affidavit under O- XfX, r I, nor had the statement of the applicant been recorded on 
oath in support of those allegations, it was held that an allegation in a written state¬ 
ment did not amount to a declaration which any Court of Justice was bound or autho¬ 
rized by law to receive as evidence of any fact and a conviction for an offence under 
this section in respect of merely an allegation was untenable^. 

Where an identifier made a false affidavit, it was held that he was punishable 
under this section*. 

2 . * Makes any statement which is false and which he either knows or be¬ 

lieves to be false’.—There must be a ddibcrate false statement. Statements made 
in a reckless and haphazard manner, though untrue in fact, do not constitute any 
offence when the person making them Immediately admits the mistake and corrects 
them*. • 

3, ’Touching any point outcrtal to the object for which the declaration 
is made, etc’—Tlu's provision as to proving mat&iahty shows that the section has no 
reference to the atamination of the witness in a judicial proceeding*. 

Appliation for execution.—This section docs not-apply to applications for 
execution containing false averments*. 

The Special .Marriage Act, lU of 1872.—Every person making, signing or 
attesting any declaration or certificate presenbed by this Act, containing a statement 
which is false, and which he either knows or believes to be false or does not believe 
to be tnie. shall be deemed guilty of the offence described in this section (s. 21). The 
offence contemplated in s. 21 of the SpcaaJ Marriage Act (III of 1872) only deals 
with the declaration of a profession ol want of belief in the Christian, Jewish, Hindu, 
Muhammadan, Paisi. Buddhist. Sikh, or Jain religion at the time when the declaration 
is made A person may be bom to parents professing one of these religions and may 
even have practising the tenets of one of them up to the time of his marriage, 
but if at the time when he contracts a marriage under the Special Marriage Act (III 
of 1872) he makes a declaration that be does not profess any of these religions, then it 
cannot be said against him that, because he was bom into tire Christian, Jewish. Hin¬ 
du, Muhammadan, Pars), Bud^ist, Sikh or Jain religion and had not formally re¬ 
nounced any of these religions before he made his declaration, he is guilty of an offence 
under this sectioa tVhere, therefore, there is no evidence adduced on behalf of the 
prosecution to show that when the accused made her declaration that riie did not pro¬ 
fess the Christian, Jewish, Hindu, Muhammadan, Parsi, Buddhist, Sikh or Jam reli¬ 
gion, she was making any declaration which she knew to be false or believed to be 
false or did not believe to be true, she could not be convicted under s. 21 of the Special 
Marriage Act read with this section*. 


* AbJu] Majid v. Krishna Lai Noe, (1593) 
20 Cal. 724 : Isuiar Chunder Cuba. (1887) 
U CaL 653 ; Yasin StifiAA,(1904)2 Cf LJ. 8 

* Ragappa Ramappa Kalal, (1915) 17 

Bom. L. R. 222. 

s htnail, sup, 

* lankt Rat, (1927 ) 49 All. 482. 

s Kait Cope v. Manmohan Dos, (i927i 6 
Pat 760. 


• Aiyasami Aiyar v. Aiyasami Attar. 
(1917) 33 M. L. J 545. 18 Cr. L. J. 636. Sre 
Cantihi. (IPW) 25 A- W, N. 52. 

» A. VedatnuUu, (1868) 4 M. H. C 185. 

• Bapvn Dayatam. (1886) 10 283 * 

(1933) 11 0. W. N. 87, 35 

• Mrs. M. /. Waiter. (1934) 9 Luck. 561. 
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f ’ PRACTICE. 

'Evidence.—Prove (1) that the accused made, or subscribed the declaration in 
question. 

(2) That a Court of Justice rtc., was bound or authorized to receive such de¬ 
claration as evidence. 

(3) That the accused made the statement in question contained in such de¬ 
claration. 

(4) That such statement is false. 

. (5) That such false statement touched a point material to the object of such 
declaration. 

' (6) That when making such false statement, the accused knew that it was 
false, or believed it to be false, or did not believe it to be true'. 

. Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session, or Magistrate^ Presidency or first class. 

Complaint.—A complaint in writing of U\e Court before which the offence is 
comrmtted, or of some other Court to which it is subordinate, is required*. There 
must be proper materials before an action is taken*. 

Charge.—^The accused is entitled to know the exact words which are alleged to 
have been used by him and which are sought to be made the subject of a charge of 
perjury*. 

The charge should run thus* 

, I {name and office of Maghtrate, etc.,) hereby charge you (name of accused) 
as follows:— 

That you, on or about the-^Jay of-, at-, in a declaration made 

(or subscrib^) by you before-, made a false statement, which you knew (or 

believed) to be false or did not bdieve to be true, touching a point material to the 

object for which the declaration was made, to wit-, and which declaration was 

by law receivable as eridence. and thereby committed an offence punishable undtf 
8. 199 of the Indian Penal Code and within (my cognizance) (ot) [cognizance of the 
Court of Session). 

And I hereby direct you be tried (by the said Court] on the said charge. 

200. Whoever corruptly uses or attempts to use as true any 
Using as true such declaration, knowing the same to be false in 
niaterial point, shall be punished in the same 
false. manner as if he gave false evidence. 

Explanation .— A declaration which is inadmissible merely upon 
the ground of some informality, is a declaration within the meaning 
of sections 199 and 200. 


COMMENT. 

This section bears the same rdation to the last section as s. 198 does to s. 197 
or s. 196 to ss. 193, 194 and 195. The person who uses a false d^aration is maoe 
liable as one who makes it. 


PRACTICE. 


Evidence.—Prove (1) that tte dedaration is false. 

(2) That a Court of Justice, etc., was bound or authorized by law to receiv 
the same in evidence. 

(3) That such declaration is false in a material point 


' » ShahzadKhan. <1933) 14 P. L. T. 679, 
34 Cr. L. J. 912. 

2 Criminal Procedure Code, s. 1%. See 
ss. 476.478, 487. 


* See Abdul Wahid Khan v.^ 

Khan, (1923 ) 21 A L. J. 211, 24 Cr. t. J- 
197. 

* Ibid. 
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(4) That Utc accused made such false declaration, or attempted to do so. 

(5) That he did as in (4) comiptly. 

(6) That nhcn he so used or attempted to use the same, he knew of the 
falseness thereof. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session, or Magistrate, Presidency or first class. 

Complaint.—A complaint m writing of the Court before which the offence is 
committed, or some oUier Court to which it is subordinate, is required^. 

Charge.—See s. 199 

Punishment.—As for whipping, see the Whipping Act (IV of 1909). 

201. Whoever, knowing or having reason to believe that an 
Cau^ disai> offence has been committed*, causes any evidence 

offenc^r oi the commission of that offence to disappear, with 
giving false infer- the intention of screening the offender* from legal 
punishment, or with that intention gives any infor¬ 
mation respecting the offence which he knows or believes to be false, 

shall, if the offence which he knows or believes to have 
been committed is punishable with death, be punish- 
ience- imprisonment of either description for a 

term which may extend to seven years, and shall 
also be liable to ffne; 

and if the offence is punishable with transportation for life, or 
with imprisonment which may extend to ten years, 
shall be punished with imprisonment of either des- 
' cription for a term which may extend to three years, 
and shall also be liable to ffne; 

and if the offence is punishable with imprisonment for any term 
if punishable not extending to ten years, shall be punished with 
imprisonment of the description provided for the 
jnent offcnce, for a term which may extend to one-fourth 

part of the longest term of the imprisonment provided for the of¬ 
fence,-or with fine, or with both. 

ILLUSTRATION. 

A, knowing that B has murdered Z, asrists B to hide the body with the intention 
of saeening B from punishment A is liable to impnsonment of either description for 
seven years, and also to fine. 

COMMENT. 

Object.—^This section relates to the disappearance of any evidence of the corn- 
mission of an offence, and includes also the ^ving of false information with the inten¬ 
tion of screening an offender. Sections 202 and 203 relate to the giving or omitting 
to pve such information, and s. 204, to the de^iuction of documentary evidence. There 
.are three groups of sections in the Code relating to the giving of information. Firstly, 
•ss. 118-120 deal with concealment of design to commit an offence; secondly, ss. 176,177, 
181, 182 deal with omission to give informatksi and with giving of false information; • 
and thirdly, ss. 201'203 deal with causing disappearance of evidence. 

This section is mtended to reach acts to wWch ss 193-195 do not extend, and 


Cnminal Procedure Code, s. 195. 
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not to include acts falling under those sections*. This section is an attempt to d^e 
the position known in English law as that of an accessory after the fact. It is settled 
law that a principal cannot be convicted as an accessory after the fact*. 

Principle.—^Whenever an office has actually been committed, any person, 
other than the offender, knowing or having reason to believe that it has been com¬ 
mitted, and intending to screen the offender from legal punishment, (c) causes any evi¬ 
dence of the commission to disappear, or (6) gives any information respecting the- 
offence which he knows or believes to be false shall be punishable under this section. 

Scope.—This section presumably contains the principle of the English law that 
a principal carmot be convicted as an accessory after the fact; the word “ offender ”■ 
m the section refers to an offender other than the accused person himself. 

• The Bombay High Court has held that a person carmot be convicted, under 
this section, of causing evidence of the commission of an offence by himself to dis¬ 
appear, nor can he be convicted of the abetment of such an act*. A conviction of 
the accessory offence under this section is, however, not illegal merely because it is 
suspected, but not proved or admitted, that the accused committed or was one of 
several persons who committed the pnnapal offence*. A person can be charged with 
the offence of murder, and, in the alternative, with the offence of causing evidence 
to disappear with the intention of screening the offender^ 

Tile Allahabad High Court has held, differing from its earlier decisions, that a 
person who has actually committed a crime himself is none the less guilty of removing 
traces thereof, if it is proved against him that he has done so, because he was the per¬ 
son who actually committed the offence*. Where it is not established by the evidence 
on the record that a person is the murderer or one of the murderers, although there are 
circumstances of grave suspicion that he is such and he was charged as being such, bis 
. conviction under this section of the offence of causing evidence of the murder to dis¬ 
appear is not vitiated by the existence of such circumstances*. The mere fact that tte 
accused is probably or possibly the principal offender does not prevmt his conviction 
under this section*. Where an accu^ person has been acquitted of a charge of com- 
mittmg a crime, the fact that he had suspected and tned of the prinapal office 
would not prevent his conviction under this section, if there is clear proof that he has 
caused evidence to disappear m order to screen some unknown offender from legal 
punishment*. 

The Calcutta High Court was once of the opinion that this section applies merely 
to the person who screens the principal or actual offender, and not to the principal or 
actual offender himself**. But it has laid down subsequently that where, notwithstand¬ 
ing circumstances of grave suspicion, it is impopible on the record to hold that a p«* 
son is a murderer, tus conviction under this section or s. 203 is not vitiated by the exis¬ 
tence of such circumstances'!. In view of the Privy Council ruling in Begu v. EtnperoT 
the earlier Calcutta decisions are no longer of any authority. In the Pnvy Council 


*. Musi ShaTtna, (1884) P. R No 42 ol 
1884 

* Sumanla Dhupi, (1915) 20 C. W. N. 

165, 23 C. L. J 333, 17 Cr. L. J. 4. . 

® Kashitiath Dinkar, (1871) 8 B. H. C. 
(Cr. C.) 126; Ghanasham ■ RamachandTo 
A/flnln.(1906)8 Bom. L R. 538, 14 &. L J. 
89 , Ckasia Kewal, (1899) 12 C P. I... R 

lirnffya, (1895) Cr. R. No. 56 of J895.‘ 
Unrep Cr. C 799 ; Fakir-ud-in. (1877) P. R 
No. 4 of 1877; Ramaswami Coundan, (1903) 

• 27 Mad 271 : Ahmed. (1924) 1 Lah C.4S4; 
Kudon. (1925) 21 N. L. R 86 
® Hanmappa Rudrappa, (1923) 25 Bom. 
L R 231, 25 Cr. L. J. 1349 

* Har Ptari, (1926) 49 All. 57. Contra. 
Krishna. (1880) 2^AII. 712; Lalli, (1885) 7 


All 749: Dungar, (1886) 8 AU. , 

7 Sohan, (1932) 54 All. 792. TJ** ** 
the view of the Qilef (^urts of the Punj 
and Oudh- Nazru, (1902) P. R No ° 
1902, Mata Dtn. (1929 ) 5 Luck _ p 
* Nga Aung Kyaw Zan, (1902) 1L. »• 

9* Bucha, (1903) P. R. No. 1 of 1904; 
Rannun, (1926) 7 Lah. 84. „„ „..j. 

i» Tcrap Alt. (1895 ) 22 Cal 

(191 
Cr. 1 
Na 


816, 45 a L. J. 381, 27 Cr. L. J. Wl'- 
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case five persons ucre charged under s 302 with murder, and two of them were con- 
wcted. The evidence cstablislicd that the other three had assisted in removing the body, 
loiowing that a murder had been committed. Without any further charge being made, 
they were convicted under this section of cau^ng the disappearance of evidence. It was 
held that the conviction without a further charge having been made was warranted 
by s. 237 of the Code of Criminal Procedure. The Calcutta High Court has now held 
t^t in a trial of cliargcs under ss. 302 and 201, there is no legal bar to an acquittal 
under s. 302 and conviction under this section' 

The Madras High Court has held that ss 201 to 203 are applicable to a person 
who is guilty of the main offence, though in practice a Court will not convict an accused 
both of the mam offence and under these sections* Where two persons, charged with 
murder and with causing the disappearance of evidence with the intention of screening 
the odoider from legal punisiiment under s. 302 and this section, aie acquitted under 
■s. 302 on the ground that the evidence is not suffiaent to establish that both of them 
took such part in causing the death as would justify the conviction of each of them of 
murder, they can be convicted under this section, even though the Court is of opinion 
that one or other of them, if not both, must have committed the murder. Neither the 
circumstance that neither of them has been convicted of the mam offence nor the fact 
that the Court is not satisfied that they are innocent of the main offence is a bar to the 
conviction under this section Where it is impossible to say definitely that a person has 
committed the prinapal offence, he cannot escape conviction under this section merely 
because he has been charged also with the principal offence, or because there are grounds 
for suspicion that he might be the principal culprit*. 

The Patna High Court has laid down that this section does not relate to the 
pnndpal offender but to persons other than the actual criminal who, by causing the 
evidence of the offence to disappear, assists the principal to escape the consequences of 
his enme. Where, however, it is unpossible to say definitely that a person has com* 
mitled the principal offence, he cannot escape conviction under this section merely be* 
cause he has charged also with the prmapal offence or because there are grounds 
for suspicion that he might be the prindf:^ culprit*. 

1 . * Knowing or having reason to believe that an offence has been com* 

mined'.*—It must be proved that an offence the evidence of which the accused is 
charged with causing to disappear, has actually been committed^; and that the accused 
knew, or had information sufficient to lead him to believe, that the offence had been 
committed*. “ Under the Code no roan can be tried for any delusion or misconception 
of mind, however culpable and cnnunal such delusion or misconception may appear to 
be “ The terms used in the section . . conclusively 

negative and preclude the view that m which an 

offence has not b?en committed. Fo . . or to have 

xeasoiv or iulficient cause, to believe that an offence has been committed when it has 
not been committed. A person may fancy that he knows or has reason to believe an 
offence to have been committed when it has not been committed, but he is mistaken in, 
so fancying. He may, under the influence of' such a mistake, remove something which 
he imagines to be evidence of the offence which he supposes to have been committed, 
and he may be morally blamable for so doing. But it is beyond the province of crimi¬ 
nal legislation to punish a man for a delusion, or even for an act which has not caused 
any actual harm to the public or any individual member of society 

As to the word ‘ offence ’ see explanation to s 203, infra. 

2. ' Cause any evidence of the commission of that offence to disappear, 
with the intemioa of screening the offender.’—^The expression ‘ any evidence of the 


' Dutlav Namasudra, (1931) 59 CaL 1040 

* Chtnna Cangappa, (1930) 54 Mad. 68; 
Public ProseeutoT v. Venkatamma, (1932) 56 
Mad. ^ 

* Public Prosecutor V. VMkalamma.ltSSZ) 
56 Mad. 63. 

* Rup Narain Kurmi, (1930) 10 Pat*14Q. 


* Abdul Kadir, (1880) 3 AIL 279 jm 
*M atukiMisseT (1885) 11 CaL 619 ; 

ifatkuTcmath De, (1932 ) 33 Cr. L. J, 657 
3 A1I^2^‘f^' KadirAim) 

• Per Pearson, J, in ibid, p. 281. 
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commission of that offence’ dearly refers, not to evidence in the extensive sense in 
which that word is used in the Indian Evidence Act, but to evidence in its pnmary 
sense as meaning anything that is lilrely to make the crime evident such as the existence 
of a wounded corpse, or of blood stains, fabricated documents or similar material objects 
indicating that an offence has been a)mniitted. The statements of a witness and panch- 
namos do not constitute such evidenced Removal of the corpse' of a murdered man 
from the place of murder to another place is not causing the disappearance of some evi¬ 
dence of commission of the murder and thus does not come under this section which re¬ 
quires the causing the disappearance of some evidence of the commission of an offence*. 
The act committed must have been done with the intention of screening the offender 
from legal punishment: mere knowledge that it is likely to do so is not sufficient^. A per¬ 
son caimot be convicted of screening an offender when the'offender himself has been 
tried and acquitted of the offence*, or when the offence is that of suicide®. It is not 
necessary that the accused should be aware of the identity of the offender whom he 
intends to screen®. Nor need the offender himself have been convicted^. A person 
who secretly bunes the headless body of a man just murdered is prima jade guilty under 
this section unless he can establish that his act was innocent*. A burial of a corpse 
of a murdered man if done with intention of concealing the fact that there were marks 
of violence on it is an offence under this section’. Where the only evidence against the 
accused is the production of the corpse and the presence of motive to commit murder, 
a conviction under this section is maintainable*®. 

Where there is clear and independent proof that a person has caused evidence 
to disappear in order to screen some person or persons unJmown, the fact that he had 
been tried and acquitted of the offence of murder would not, in itself, prevent his con¬ 
viction under this section**. 


A person who assists the actual murderers in removing the corpse of their victim to a 
distance from the place where the murder was committed is gudty of an offerice under 
this section*® But where the accused was ordered by her husband to help him to re¬ 
move the dead body of a murdered man. It was hdd that she was not guilty under this 
section as her acts were not voluntary nor done with the intention of screening the offend¬ 
er from punishment** Where the accused, finding m her house the dead body of a girl, 
who had been murdered by her son. locked the outer door without moving the corpse 
or concealing it, it was held that she was not guilty of an offence under this section**. 
Where the only acts proved against the first accused were that he caught hold of the tuft 
of the deceased before the second accused fatally stabbed him and that he took part 
in subsequently tying the deceased with a rope and dragging him along for some dis¬ 
tance, it was held that the acts proved did rwt render the first accused liable to be con¬ 
victed for an offence under this section*®. 

• Keeping out of the way a witness to the commission of an offence is not 
causing disappearance of evidence,—^Where the accused having reason to believe that 


* Anverkhan Mahamadkkan, (1921) 23 
Bom L. R. 823. 22 Cr. L J 609. 

* Nagendta Bhakta, (1932) 37 C. W. N, 
34S. 35 Cr. L. J. 535. 

3 Toohhee Rat, (1873 ) 5 N. W. P. 186; 
Pelkoo Nushyo, (1865) 2 W. R. (Cr.) 43; 
Mir /l/zal.'(18ai) P. R. No. 25 of 1881. 

* Abdul Kadtr, sup 

5 Thakri. (19U)P. W. R. (Cr.) Na 17 of 

1911, 12 Cr L. J. 425 . „ ^ ,, 

6 Rttto SobedoT. (1912) 6 S. L. R. 76. 13 
Cr. L I. 721 . Taja». (1927) 21 SLR. 206, 
28 Cr. L. J. 674. 

7 Bulaqi. (1928) 9 Lah. 671. 677. 

» Nawab Din. (1932) 34 P. L. R. 637, 34 
Cr. L. J. 683. 


’ Rina Sobedar, (1911) 5 S. L R. 123, 
Sheoraja. (1888) 1 O. D. 204. ^ 

*« Farzand AH. (1927) 29 P. L. R. " 
CrLJ, 252; Jiwan Singh. (1932) 34 P-LR- 
866 . 35 Cr. L. J. 352. 

« Dina. (1928) 10 Lah. 213 ; Chtnna ^: 
gappa. (1930) 54 Mad. 68 ; Sawanta. 

Cr, a 91, 33 Cr. L. J. 253. ' ’ „ 

** Caburdhun Beta. ( 1886 ) 6 W. R. (Lfl 
80 

« Aular, (1924) 47 All. 306. , ^ 

** Mt. Bakhtawari, (1929 ) 31 Cr. L. J. 
12930) Cr. C. 61. 

*» Rajati. (1905) P. R, No. 53 of 190o 
*• Peiiaswami Thevan, In re, (1935) « 
^L L: j. 63L' ; • ■ 
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a murder had been committed and that B, the wife of the murdered man, was aware 
of the fact, took B away from the village where it was likely that inquiries would be 
made; and her out of the way lest she should give information, it was held that 
the taking of measures to keep a person out of the way who was possessed of knowledge 
01 the ocoirrcnce of a enme and who was hkely to communicate that knowledge to others, 
did not amount to causing disappearance of evidence witlun the meaning of the law^. 

PRACTICE. 

Evidence.—Prove (1) that an offence has been committed*. Mere rumour of 
suspicion is not suflident* 

(2) That the accused knew, or had reason to believe, that such offence had been 
committed*. 

(3) That the accused caused evidence thereof to disappear; or gave false in¬ 
formation respecting such offence, knowing or having reason to believe the same to be 
false*. 

(4) That the accused did as in (3) with intent to screen the offender from 
legal pHjnishment*. 

The following must be proved as an aggravating drcumstance :— 

(3) That the offence in question was punishable with death, or transporta¬ 
tion for life, or with imprisonment extending to ten years 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session, m cases falling under the first dause ; by Court of Session, or Pre¬ 
sidency Magistrate, or first dass Magistrate, in cases falling under the second ; and by 
Magistrate, Presidency or first class, or by Court by which the offence is triable in cases 
falling under the third. 

Charge.—I (ncme aid office of MogisiroU, etc.,) hereby charge you {name of 
accused) as follows 

TTtat you, on or about the-day of-, at-, knowing (or having reason to 

believe) that certain offence, to wit-punishable with-. has been committed, 

did cause certain evidence of the said offence to disappear, to vrit——, lor knowingly 
gave false information, to wit——] with the intention of screening the said {name of 
the person eommiliiitg the offence) from le^ punishment, and thereby committed an 
offence punishable under s 201 of the Indian Penal Code, and within my cognizance 
{or cognizance of the Court of Session). 

And I hereby direct that you be tried (by the said Court {in cases tried by 
Magistrate omit these words)] on the said charge. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(III of 1901). 

For the purpose of calculating the punishment to be awarded under this section, 
it is necessary for the Court to decide not so much what offence—the evidence of which 
has been concealed—^has been committed, as what offence the accused knew or had 
reason to believe had been committed^ 

202. Whoever, knowing or having reason to believe that an 
Intentional omis- offence has been committed^ intentionally omits to 
^tio^ information respecting that offence which 

^Son bc^Tto he is legally bound* to give, shall be punished with 
imprisonment of cither description for a term which 
may extend to six months, or with fine, or with both. 


* Muhammad Baksh, (1882) P. R. No. 21 
of 1882, 

* Mula Singh. (1895) P. R. No. 19 of 
1895. 

* Kandiputi Lakshmanna, (1883) 1 Wdr 
180. 


* Tara CAW. (1867) P. R. No. 7 of 1867 
(1865 ) 2 W. R. (Cr. L.) 1-. Hu^at 

Surma. (1867) 8 W. R. (Cr) 68. 

* Subbramanya Ptllai, (1866) 3 M. H. C. 
251; Mtr Afrat. (1881) P. R. No. 25 of 1831 

* CAmna Gangappa, (1930) 54 Mad. 
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COMMENT. 

This section punishes the ill^al omissions of those who are by some law bound 
to give information, when such omissions are intentional. It is analogous to s. 176. 
The offence under it will generally be committed by public servants and private persops 
bound to give information under ss. 44 and 45 of the Criminal Procedure Code. 

1 . ‘Knowing or having reason to believe that an offence has been committed.’ 
—Under this section, where the corpus delicti is not established, there can be no con¬ 
viction for intentional omission to give information respecting an offence which has not 
been proved to have been committed^. 

As to the definition of ‘ offencesee explanation to s. 203, mfra. • 

Where a Police Patel failed to report the arrival at his village of dacoits and 
supplied them with food and drink, it was held that he could not be convicted under 
this section as there was nothing to show that an offence was committed by persons who 
visited the village*. Where, from the fact of the Police Patel ordering the kulkarni to 
write a report regarding a suspicious death m his village, his good faith was apparent, 
and it did not appear that he had an intention to omit the report, it was held illegal to 
.convict him of an intention to evade the law about the first report®. 

2 . * Legally bound —See s 43, supra. 

PRACTICE. 

Evidence.—Prove (1) that the offence which was not informed about, has been 
committed^. 

(2) That the accused knew, or had reason to believe, that such offence had 
been committed® 

(3) That he omitted to give information thereof. 

(4) That such omission was intentional. 

(5) That the accused was legally bound to give the information which he 
•omitted to give*. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 

Triable by Magistrate, Presidency, first or second class—Summary trial. 

See Cnminal Procedure Code, ss. 44, 45; 

203. Whoever', knowing or having reason to believe* that an 
offence has been committed*, gives any information 
foSion respeS- respecting that offence which he knows or believes 
ing an oSence to be falsc*, shall be punished with imprisonment ot 
committed. either description for a term which may extend to, 

two years, or with fine, or with both. 

Explanation. —In sections 201 and 202 and in this section the 
word ‘ offence ’ includes any act committed at any place out of Bri¬ 
tish India, which, if committed in British India, would be 
able under any of the following sections, namely, 302, 304, 382, 3y^i 
393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 
459 and 460. 

COMMENT. 

Principle.—A person who knowing that an offence has been committed volun¬ 
teers information which he knows or believes to be false, obstructs justice, and is there- 


* Ram Ruchea Si«g, (1865) 4 W. R. (&•) 
29 . 

- Bala, (1881) Unrep. Cr. C. 160. 

J Mhatu flo/a/i.(1895)Unrep. Cr. C 783. 
+ Ramaswatni Udayan, Wdr 181. 

* Nga ^ui, Nga Po On, (1904) 11 Bunsa 


L. R. 8, 15. 2-Cr. L. J. 133. 

* Woodoy Chand Mookkopadhya. (lo^. 
law. R. (Cr.) ZWSher Muhammad.^' 
P. R. No. 20 of 1887 ; Mir AUai, (1881) P. «• 
No. 25 of 1881. 
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(ore punished whether any intention to screen the offender can be proved against him or 
not, and whate\-cr be the offence which the latter has committed. 

Object.—The object of the Legislature is not to insure general veraaty or the 
making of correct statements m regard to supposed offences, or offences the commis¬ 
sion of which might be falsely or incorrectly ref^ed, but to discourage and punish the 
ginng of false information to tlie police in regard to offences which were actually com- 
mittexh and which the person cJiar^cd knew, or had reason to believe, had been actually 
committed*. 

1. * Whoc'cr —That is, a person other than the offender. 

2 . ' Reason to bclie\ e ’.—See s. 26, supra A belief that an offence has very 
probably been committed is not enough. 

3. * An o0encc has been commiited *.—It must be proved not only that the 
person cliargcd had reason to bdieve that the offence had actually been committed, 
but that the offence had actually been committed, and that the accused knew or had 
reason to belic%e Uiat sucli an offence had actually been committed*. 

The word * offence ’ here denotes a thing punishable under the Code or any 
special or local law (s. 40). 

4. 'Ghes any infonnation .which he knows or belieses to be false*. 
—The wilful giving of false information in respect of the commission of an offence is 
made punishable. The expression “ gives information ” means volunteers information*. 

Where, notwithstanding circumstances of grave suspicion, it is impossible on 
the record, as it stands, to hold that a person is the murderer or one of the murderers, 
his conviction under this section for giving false information is not vitiated by the exis¬ 
tence of such arcumstanccs* 

Where a body was found with wounds on the neck and throat which indicated 
that the deceased had met with foul play, and a village watchman having inspected the 
body mformed at the Ifiaiia that the deceased had died of cholera and there was nothing 
suspicious in the appearance of the body, ho was held guilty of an offence under this 
section*. 

5utemcat to police.—-This section does not apply to the case of a person who 
gives false evidence as a witness to the police in the course of their investigation in 
roily to questions put to him. It only contemplates infonnation volunteered by some 
person. Where the accused, while being examined by the police in answer to ques¬ 
tions put to him, falsely stated that certain persons had committed theft and melted 
stolen property, it was held that he could not be convicted under this section*. 

Explanation.—^The explanation to this section was added by the Indian Cri¬ 
minal Law Amendment Act (III of 1894), s. 7. 

PRACTICE 

Evidence.—Prove (1) that an offence has been committed. 

(2) That the accused knew, or had reason to believe, that such offence had 
been committed. 

(3) That be gave the information. 

(4) That such information W'as with respect to that offence. 

(5) That the infonnation so given is false. 

(6) That when he gave such information he knew or believed it to be falser. 


* Joynaratn Patro, (1873) 20 W. R, (Cr) 
66; AkhlioT. (1912)6 S. L. R. 143, 14 Cr. L. 
J. 252. 

* Joyanatain Patio, sup.; (1865 ) 2 \V. R. 
(Cr. L) 1. 

* Akhttar, sup. 

* Tepiincssa, (191-8) 46 Cal 427. 


* CkeelouT Chowkeedar, (1864) 1 IV. R. 
(Cr.) la 

« Sarju Sonar. (1910) 7 A. L. J. 1150. 11 
&. L. J. 438 ; Nga Bo Lwin, (1920) 3 U. 
a n. aW; AkhltaT. (1912) 6 S L, R. 143 
14 Cr. L. J. 252. 

» (1868) 9 W. R. (Cr. L.) 2. 
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fore punished whclhcr any intention to screen the offender can be proved against him or 
itot, and whatc\-cr be Uic oITencc wlrich the latter has committed. 

Object.—The object of the Legislature is not to insure general veracity or the 
making of correct statements m regard to supposed offences, or offences the commis¬ 
sion of which might be falsely or incorrectly reported, but to discourage and punish the 
giving of false information to the police m regard to offences which were actually com¬ 
mitted, and which the person dialed knew, or had reason to believe, had been actually 
comnutlcd‘. 

1 . ’ \Vhoc\ cr—That is. a person other than the offender. 

2. ’ Reason to believe '.—See s. 26. supia. A belief that an offence has very 
prt^bly been committed is not enough 

3. ’ An offence has been committed '.—It must be proved not only that the 
person diarged had reason to bdie\e that Uie offence had actually been committed, 
but that the offence had actually been committed, and that the accused knew or had 
reason to believe that sudi an offence had actually been committed*. 

The word ‘offence’ here denotes a thing punishable under the Code or any 
spcdal or local law (s. 40). 

4. ‘Gives any information .which he knows or believes to be false'. 
.^The wilful giving of false information in respect of the commission of an offence is 
made punishable. The ctpression “ gives infonnation ” means volunteers information*. 

Where, notwithstanding circumstances of grave suspidon, it is impossible on 
the record, as it stands, to hold that a person is the murderer or one of the murderers, 
his conviction under this section for giving false information is not vitiated by the exis¬ 
tence of such circumstances^ 

^’herc a body was found with wounds on the neck and throat which indicated 
that the deceased had met with foul play, and a village watchman having inspected the 
body informed at the Ihata Uiat the deceased had died of cholera and there was nothing 
suspicious in the appearance of the body, he was held guilty of an offence under this 
section^ 

Statement to police.—This section docs not apply to the case of a person who 
gives false evidence as a witness to the police in the course of their investigation in 
r^ly to questions put to him. It only contemplates information volunteered by some 
person- Where the accused, while being examined by the police in answer to ques¬ 
tions put to him, falsely stated that certam persons had committed theft and melted 
stolen property, it was held that he could not be convicted under this section^ 

'Explanation.—^The explanation to this section was added by the Indian Cri¬ 
minal Law Amendment Act (III of 1894), s. 7. 


PRACTICE. 

Evidence.—Prove (1) Uiat an offence has been committed. 

(2) That the accused knew, or had reason to believe, that such offence had 
been committed. 

(3) That he gave the infcwmation, 

U) That such information was with respect to that offence. 

(5) That the infonnation so given is false. 

(6) That when he gave sudi infonnation he knew or believed it to be false? 


» /oyuaram Palro, (1873 ) 20 W. R. (Cr.) 
66 ; Akhttaj, (1912)6 S. L. IL 143, 14 Cr. L. 
J. 252, 

* Joyanatatn Patio, sup.: (1865) 2 W. R. 
(Cr. L.) 1. 

* Akhtiar, sup. 

* Tepitnessa, (1918) 46 Cal. 427. 


Chowkeedar, (1864) j 

« Saiju Sonar, (1910) 7 A. L/ //« r» 
Cr. L. J. 438; Nga Bo Lwin, (UJiiiM 
B. R. 201; Akhtiar. (1912) 6 S.LR .10 
14 Cr. L. J. 252 
* (1868) 9 W. R, (Cr. L.) 2. 
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Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Magistrate, Presidency, first or seccmd class 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name of 
accused) as follows :— 

That you, knowing that on or about the-day of-, at-, the offence 

of-was committed by-^gave information respecting the said offence, to 

wit-, which you knew or believed to be jyid thereby committed an offence 

punishable under s 203 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

204, Whoever secretes or destroys any document^ which he may 
Destmetion of lawfully compelled to produce as evidence in a 

■document to pre- Court of JuUice*, Or in any proceeding lawfully held 

before a public servant®, as such, or obliterates or 
renders illegible the whole or any part of such docu¬ 
ment with the intention of preventing the same from Being produced 
or used as evidence* before such Court or public servant as afore¬ 
said, or after he shall have been lawfully summoned or required to 
produce the same for that purpose, shall be punished with imprison¬ 
ment of either description for a term which may extend to two years, 
or with fine, or with both. 


COMMENT. 

This section may be compared with s. 175 as it is merely an aggravated foiffl 
of the offence desaibed in that section. 

Scope.—The section applies whether the proceeding is of a civil or criminal 
nature. Special and local laws requiring production of documents and containing 
penalties for destruction or obliteration of such are not affected by it. 

1 . ‘ Secretes or destroys any document ’.-^ee s 29, supra, as to the defini¬ 
tion of ‘document’. A person may secrete a document not only^when the existenre 
of the document is unknown to other persons and for the purpose of preventing the 
existence of the document coming to the knowledge of anybody, but also when the 
existence of the document is known to others. But it is not necessarily enough to 
show that, upon an occasion on which it became his duty to produce the document, M 
failed to discharge that duty, though it may be a cogent piece of evidence. The fact 
that a man perjures himself by denying the existence of a document which, to his 
knowledge, is in his custody would be a still more cogent piece of evidence*. 

Secreting a document.—Where the plaintiff in a suit referred to arbitration 
by consent, with a view to prevent a witness from referring to an endorsement on a 
bond snatched up the bond which was lying beside the arbitrator, ran away, an 
refused to produce it, it was held that he had a>mmitted this offence*. 

Destroying a document.—Where a police-officer took down at first the report 
of the commission of dacoity made to him, but subsequently destroyed that 
and framed another and a false report of the commission of a totally different offenre. 
he was held guilty of this offence*. He had secreted or destroyed the first sign 
report. jL 

The accused, a police-officer, drew up a panchnama and had it signed by a • 
But finding that it was disfigured by interlineations and scratches, he had 
ment fairly written out again in tratually the same form and had it signed by ^ 

1 Susenbthaii Ray, (1930) 58 Cal. 1(61. ^ Muhammad Shah Khan, (1898) 20 AH* 

* Subramama Chanapati, (1881) 3 Klad. 307. 

261. 
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same paith. The rough dcxrumcnt was thereupon destroyed. For doing this act, the 
accus^ was con\ictcd of an offence punishable under tliis section It was held that 
U\e awised had committed no offence under it. for tlie fair document which he preserv¬ 
ed and ultimately presented to the Court must be regarded as the only document which 
he was lawfully compelled to produce as m'ideno;: and the former writing must be 
regarded merely as rough notes designed for the preparation of the fair document* 

Tlie complainant purported to have committed an offence, under s 477, by 
wilfully and dishonestly destrojmg two documents, one said to be a written contract, 
by which the complainant's firm sold to the accusoJ or to his firm certain quantity of 
shellac, and another spoken of sometimes as a tender and sometimes as a delivery 
order bearing endorsement in favour of the complainant’s firm made by a certain 
person. It was held that if the documents w'ere found not to be valuable security 
within the meaning ol s 477, still this section was applicable to the case'. 

2. * Court of Justice —Sec s 20. supra. 

3. * Public scr^ ant’—Sees 21, supra. 

4. 'With the iatendon of prevenung the same from being produced... 
as evidence '.—The act must have been done with the intention of preventing the 
document from being produced or used as evidence. Where a putwari was convicted 
under this section for destroying a leaf out of the Register of hlutations of a village 
which he might be lawfully compelled to produce in evidence, the conviction was set 
asidc^. 

There is no question here of the materiality of the evidence. Whether mate¬ 
rial or not, it must not be secreted or destroyed to evade production in a judicial or 
•otlier pToaedmg. if the production may be lawfully compelled. 

PRACTICE. 

E\-idcnce.—Prove (1) that the accused scaeted or destroyed the document; 
or that he obliterated, or rendered illegible, the whole, or any part of such document 

(2) That he was lawfully compellable to produce the same as evidence (a) 
m a Court of JusUcc; ot (b) in procc^ings lawfully held by a public servant. 

(3) That he did as in (1), with the intention of preventing the same from 
being produced or used as such evidence; or that he did as m (I) after he had be^ 
lawfully summoned or required to produce the same for that purpose. 

Procedure.—Not cognizable—^Warrant—Bailable—Not compoundable—Tnable 
by Magistrate, Presidency or first class. 

Charge.—I {name and office cf Magi^rate, etc.,) hereby charge you (name of 
accused) as follows :— 

‘ ■ reted (or destroyed) 

a produce as evidence 

vant, to wit-•)) 

such document with 

. r.a — utJuK i»iwuu:u ».wT ubcd) as cvidencc before 

a Court (or in any proceeding lawfully held before a public servant, to wit_)J 

(or) (obliterated (or rendered illegible) the whole (or a part) of such document after 
you were lawfully summoned (or required) to produce the same] and thereby com¬ 
mitted an offence punishable under s. 204 ol the Indian Penal Code and within mv 
•cognizance. * 

And I hcrdiy direct that you be tned on the said charge. 


1 Gangaiam Tukajam, (1912) 14 Bom, L. 
R. 1163, 13 Cr. L. J. 912. 

* Debendxa Nath Upadhaya v. Bhagtralhl 


Mtthto, (1921) 38 C. L J. 158 

1889 118S9) P. R. No. 24 of 



508 


. lAW OF CRIMES. 


[CHAP. XL 


205. Whoever falsely personates' another, and in such assumed 
False persona- character® makes any admission or statement, or con- 
tion for purpose of fesses iudgment, or causes any process to be issued 
in suit or prosecu- becomes bail or security, or does any other act in 
^0"* any suit or criminal prosecution^ shall be punished 

with imprisonment of either description for a term which may ex¬ 
tend to three years, or with fine, or with both. 

• COMMENT. 


The offence punishable under this section is not merely cheating by using ficti¬ 
tious name, but by falsely assuming to become other real person and in that charac¬ 
ter making an admission, confessing judgment, or causing any process to 6e issued, etc. 

The offence of false personation is dealt with in ss. 140, 170, 171, 171D, 416 
and this section. 


1. ' Personates —Personation is an assumption of the name and character 
of another, a pretence of being another. To ‘ personate ’ means to pretend to be a 
particular person*. 

Wheie A personated B at a trial with B’s consent, which was given to save 
himself from the trouble of making an appearance in person before the Magistrate, it 
was held that A was guilty of an offence under this section, and B was guilty of abet¬ 
ment*. Where A presented a petition in the name of B who was ill, it was held that 
A was not guilty, because the mere fact as above disclosed was insufficient to show any 
intention on the part of A to falsely personate B*. 


2, * Assumed character —It is necessary that the accused should have as¬ 
sumed the name and character of the person he is charged with having personated*. 

3. ‘Criminal prosecution'.—A prosecution under Act III of 1852 is a cri¬ 
minal prosecution within the meaning of this section*. 


Fraudulent gain.—^This offence is committed, even though the individual 
sonated consents to the personation. Any fraudulent gain or benefit to the offender 
is not an essential element of this offenre*. 

Personation of an imaginary person.—There is a conflict of decisions on the 
point whether a person commits an offence under this section by personating a purely 
imaginary person. The Calcutta High Court h?" 
by such personation commits this offence*. The ’ ’ .' 

the above ruling, has held that “ it is not enough ■ . . 

name It must also, we think, appear that the assumed name was used as a means oi 
falsely representing some otlier individual. It is not an uncommon thing for men w 
pass under names not their own for the purpose of disguise, in some mstances from 
blameless and in other instances indifferent or bad motives— incog , as the disgui« is 
often termed in the former, and ' with or under an alias' in the latter instances, 
whatever the motive, the use of an assumed name without more is not a enmm^ 
offence. It only be<»mes a crime when connected by proof with some other art o 
piece of conduct; and the gist of the offence of false personation under s. 205, we thinK« 
is the fei^ng to be another known'person.. .There are sections of the 
under which the false assumption of appearance or character may be an off^tft 
though no individual is meant to be represented, or only an imaginary person. 5u 
are the ss. 140, 170, 171 and 416; but they have no application to the present case. 


» per Crompton, J., in Hague, (1864) 4 
B. & S. 715. m 

2 Suppakon. (1868) 1 M. H. C. 45a 

3 Sa^atn Aehatj. (1867) 8 W. R. (Cr.) 
80. 

♦ Saraln Aeharj, sup. 


f Conga, (1871) Um^ep. O; 9? 

« Suppakon, (1868) 1 'Pij/3 

Stjvai, (1863) 1 Weir 182 ; Kaha Nava Foiu. 
(1903) 5 Bom. U R. 138 ^ e 

» Bhitio Kahar, (1862) 1 Ini Jur. O. > 
123. 
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and the last section is made applicable to personation of an imaginary person by an 
express enactment 

Accordmg to the English law such an assumption of an imaginary person does 
not amount to an offence One Robert Martin, in paymcait for a pony and cart pur¬ 
chased by him from the prosecutor, drew a cheque in the name of William Martin, in 
the presence of the prosecutor upon a bonk at which he had no account, and gave it 
to the prosecutor as his own cheque drawn m his own name. At the time he drew 
the cheque he knew that it would be dishonoured. It was held that he was not guilty 
of forger^’*. 

liability' under other Acts.—False personation before a registering officer®, 
and a Marriage Registrar* is punished under this section. 

PRACTICE 


Evidence.—Prove (1) that the accused falsely personated the person in ques¬ 
tion. 

(2) That he made the admission, etc 

(3) That he made such admission, etc., in such assumed character. 

(4) That such admission, etc., was made in a suit or a criminal prosecution. 

Procedure.—Not cognizable—Warrant—Bailable—^Not compoundable—^Triable 

by Court of Session, or Afagistrate, Presidency or first class. * 

Complaint.'—complaint m vvriting of the Court before which the offence is 
committed, or of some other Court to which it is subordinate, is required®. 

Charge.—I Oiame and otJiee of Magiitrate, etc ,) hereby charge you {name of 
accused) as follows.— 

That you, on or about the'-day of-, at- , falsely personated 

{name) in (specify the suit or crtmutal proceedmg) before (office of fudge) and in 
such assumol character (specify the odmtssioti of statement mode, or judgment con- 
jessed, or process caused to be issued, or bail or security given, or any other act done), 
and that you thereby committed an offence punishable under s. 205 of the Indian 
Penal Code, and within my cognizance 

And I hereby direct that you be tried on the said charge®. 

206. Whoever* fraudulently* removes*, conceals, transfers* or 
rims'* delivers to any person any property or any interest 

ment of property therein, intending thereby to prevent that property 
farfeued^or interest therein from being taken as a forfeiture* 
in execution.* Of in satisfaction of a fine, under a sentence which has 
been pronounced, or which he knows to be likely to be pronounced, 
by a Court of Justice® or other competent authority, or from being 
taken in execution of a decree or order which has been made, or 
which he knows to be likely to be made by a Court of Justice in a 
civil suit, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 

COMMENT. 

This section and ss. 207 and 208 have the effect of rendering criminal all col¬ 
lusive modes by which creditors, or lawful claimants, may be defeated of thar just 
remedies Sections 421-424 deal with fraudulent transfers. 


* Kadat Ravuttam, (1868) 4 M. H. C 18. 
19 

* Martin. (1879) 5 Q. B. D. 34. 

. * Act XVI of 1908, s. 82. Sec Koiya Na¬ 
va Paul. (1903 ) 5 Bom. L. R. 138 


* Act XV of 1872, s. 67. 
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taken in execution of a decree o'r order which has been made, or 
which he knows to be likely to be made by a Court of Justice in a 
civil suit, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 

COMMENT. 

This section deals with the recdver, acceptor, or claimer of property to prevent 
its seizure as a forfeiture. It punishes the accomplice just as the preceding section 
punishes the principal offender. 

1 . '"Whoever*.—See s. 206, supra. » 

2. * Fraudulently —See s. 25, supra. 

3. ‘ Court of Justice —See s. 20, supra. 

PRACTICE. 

Evidence.—Prove (1) that the sentence of fine had been, or was to the know¬ 
ledge of the accused likely to be, pronounced; or that the decree or order had been, 
or was to his knowledge likely to be, made 

(2) That it was a Court of Justice, or other competent authority, pronounc¬ 
ing, or about to pronounce, such sentence; or that it was a Court of Justice making, 
or about to msdce such decree or order in a civil suit. 

(3) That the property m question or interest therein had become, or was 
likely to become, liable to be taken as a forfeiture for each such fine; or taken in 
■execution of such decree or order. 

(4) That the accused accepted, received or claimed such property or interest 
with intent to defraud ; or that he practised a deception touching the right thereto. 

(5) That he then had no right or rightful claim thereto. 

(6) That he then knew he had no tight or rightful claim thereto. 

(7) That he did as above in order to prevent such property or interest from 
hdng so taken. 

Procedure.—Not cognizable—^Warrant—Bailable—Not compoundable—Triable 
hy Magistrate, Presidency, first or second class 

Complaint.—A complaint in wnting of the Court before which the offence is 
committed, or of some other Court to which it is subordinate, is required'. 

208. Whoever' fraudulently* causes or suffers a decree or order 
FrauduienUy suf- “ passcd against him at the suit of any person for 
fenng decree for a sum not due, or for a larger sum than is due to such 
sum not due person Of for any property or interest in property 

to which such person is not entitled, or fraudulently causes or suffers 
a decree or order to be executed against him after it has been satis¬ 
fied*, or for anything in respect of which it has been satisfied, shall be 
punished with imprisonment of cither description for a term which 
may extend to two years, or with fine, or with both. 

ILLUSTRATION. • 

A institutes a suit against Z. Z, knowing that A is likely to obtain a decree 
against him, fraudulently suffers a judgment to pass against him for a larger amoun 
at the suit of B. who has no just claim agai^ him, in order that B. either on his own 
account or for the benefit of Z, may ^re in the proceeds of any sale of Z’s_ prop^i 
■which may be made under A's decree. ' Z has committed an offence under this section'- 


I Criminal Procedure Code, s. 195. 
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COMAfENT. 

Tliis section pre%tnts Uie abuse of getting some one to file a collusive suit for 
reco\-ery of the wholp property and su/fenng a decree to be passed It punishes persons 
making fictitious claims in order to secure the property of the defendant against per¬ 
sons to whom he may become indebted in future 

1. * \Vhoc\ er —See s 206, supra 

2 . * FrauduJcnflj —See s 25, supra Fraud is the essence of the offence 
tmder this section 

3. Satisfied —See s 421, in/ra 

* PRACTICE 


E\idcnce.—Prove (I > that the accused caused, or suffered, the decree or order 
to be passed agamst him 

{2} That such decree or order was for a sum not due by the accused ; or for 
a sum larger than was due, or for properly or interest tJierem to which the decree- 
holder was not entitled 

(3) Tliat the accused did as in (1) with intent to defraud. 

Or pro\e the following points — 

(1) That 3 decree against the accused had been satisfied. 

(2) That he, afterwards, caused or suffered such decree or order to be executed 
against him 

(3) That such execution was for that in respea of which it had been so satis¬ 
fied. 

(4) 'That the accused did as above with intent to defraud. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 

by Magistrate, Presidency or first class. 

Complaint.—A complaint in writing of the Court before which the offence is 
committed, or of some other Court to which it ts subordinate, is required'. 

Charge.—I (name and office of .Xfogtstrale. etc.,) hereby charge you (name of 
accused) as follows 

That you, on or about the—-day of——, at-, fraudulently caused ^ 

(or suffered) a decree (or order), to wit-, in Suit No.-of the Court of 

-to be passed against you. and which was for a sum not due [or for a larger 

sum than is due] to such person or for any property or interest in property to which 
the decree-holder was not entitled or fraudulently caused (or suffered) a decree (or 

order), to wit—- , decree No- , in Suit No.-decided by the Court 

-on-, to be executed against you after it had been satisfied and thereby 

committed an offence under s. 208 of the Indian Penal Code and within my cogni¬ 
zance. 

And I hereby direct that you be tried on the said charge. 

209. Whoever fraudulently* or dishonestly*, or with intent to 
Dishonestly male- injure* or annoy any person*, makes in a Court of 
ing false claim In Justice’ any claim which he knows to be false®, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, and shall also be liable to 
fine. 

COMMENT. 


This section relates to false and fraudulent claims in a Court of Justice*. It 


' Cnromal Procedure Code, s. 195 See 
also ss. 476-478 and 487. 

* Beesun Mahtoo. (1869) 12 \V. R. (Cr.) 


37. There appears to be a slip in the judg- 
ment report^, and consequently the latter 
part of the head-note is inaccurate. 


t. a 
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is much wider than the last section as it applies to a person who is acting fraudulent¬ 
ly or di^on^tly. Not only the daim must be false within the knowledge of the per¬ 
son making it, but the object of it must be to defraud, to cause wrongful loss or wrong¬ 
ful gain, to injure or to annoy. * The section punishes the makirig of a false claim. 
The offence will be complete as socm as a suit is filed. If a person appUes for the* 
execution of a decree which has already been executed, his act is an offence under 
the next section. 

1. * Fraudulently’.—See s. 25, supra. 

2. * Dishonestly ’.—See s. 24, supra. 

3. 'Injure’.'—Sees 44.-supra. 

4. ' Any person ’— It is not necessary that the party to whom the offender 
intends to cause wrongful loss or annoyance should be ^e party against whom the- 
suit is instituted (explanation to clause 196 in tlw Draft Code)'. The obj'ect of the 
suit may be to defraud a third party. 

5. ' Court of Justice ’.—See s. 20, supra. The essential characteristic of a 
Court IS that it is authorised by law to decide, in accordance with law, disputes f«t- 
ween oarties that appear before it* It is immaterial whether the Court in which 
the false claim was instituted had jurisdiction to try the suit or not. The words in the- 
section are “a Court of Justice”, and not “a Court of Justice having jurisdicbon 

6. ' Any claim which he knows to be false ’.—A person who brings a claim' 
in the civil Court which he knows to be false commits an offence under this section*. 
He does not by so doing, if he succeeds, commit the offence of extortion or, if he fails, 
of attempting to commit extortion* The ordinary remedy for a person who has had 
a false suit brought against him. is to apply to the Court to prosecute the plaintiff 
under this section In such a case there will be the benefit of the Osurt’s opinion whe 
ther the plaintiff was acting with any sinister or improper motive*. An attempt to 
execute a decree cannot correctly be described as a false claim*. The section is 
limited to cases where the whole claim made by the defendant is false. The accused 
brought a suit against a person to reaiver Rs. 88-11-0 alleging that the whole of ^ 
amount was due from the defendant The defendant produced a receipt purporting 
to have been made by the plaintiff for a sum of Rs. 71-3-3, and this amount 
proved to have been paid to the accused The accused was thereupon prosecuted and 
convicted under this section. It was contended on lus behalf that because a part of 
the accused’s claim was held to be well-founded and due and owing, he could not 
be convicted under this section It was held that the conviction was nght. Straight, 

J., said : “ If that view v/ere adopted, a man having a just claim against another lot 
Rs. 5, may make claim for Rs 1,000, the Rs. 995 being absolutely false, and he may 
escape punishment under this section ”® 

A person cannot be convicted both of fraudulently and dishonestly making a 
false claim in a Court of Justice of falsely attesting the plaint in the false case, 
the latter being an essential ingredient of the former offence*. Because the verifica¬ 
tion of the plaint was a part of the proceeding under which the claim was brougiit, and 
did not constitute a separate act which could be treated as a separate offence. 

PRACTICE. 

Evidence.—Prove (1) that the claim in question was made in a Court ol 

Justice. 


» 2nd Rep. s. 166 p 391. 
a Keucl Ram. (1935) 36 Cr. L. J. 1354. 
» Badri, (1919) 20 Cr. L. J. 698. 

* Hitmat’uUah Khan V. Sakina Begatn 
(1930) 53 AIL’ 417. 

* Kkushal. (1917) 20 O. C. 129. 18 Cr. L. 
J. 651. 


• Sangoomal. (1924) 18 S. L. IL v. 
7 Beegum Afahtoon, (1869)12 W. R.(L''^-' 

37. , 

• Bulaki Ram. (1889) 10 A. W. .N- 

• Zar Muhammad Khan, (1901) 21 A- 
N. 187. 
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(2) That the accused made such claim. 

(3) That such claim was a false one. 

It is not enough to show that the plamtifF m the civil suit failed to discharge 
the burden of proof or that in the evidence adduced for the plaintiff there were dis- 
creoanacs or improbabilities which made it impossible for the Court to rely ivith con¬ 
fidence on their evidence or even which made it improbable that the fact alleged was 
true. In a prosecution based on the allegation that a false claim was wilfully present¬ 
ed the prosecution will have to prove affirmativdy that the case was false^. 

(4) That the accused when making such claim knew it to be false*. 

(5) That he made such claim, intending to defraud, or to cause wrongful gain 
or loss, or annoy the person in question. 

Procedure.—Not cognizable—^Warrant—-Bailable—Not compoundable—Triable 
by Magistrate, Presidency or first class. 

Complaint. A comolamt in writing of the Court before which the offence is 
committed, or of some other Court to which it is subordinate, is required*. 

The complamt must be made by the Court before which the plaint for the false 
claim is filed and not by the Court to which the case is transferred after setting aside 
of the ex parte decree*. 

Where a plaintiff is called upon to show cause why he should not be prosecuted 
under this section, he should be afforded every opportunity of adducing evidence in 
support of his claim and to remove any doubt m the mind of the Court as to the falsity 
of the case*. 

Charge.—I (natne and office of Afagistrate, etc.,) hereby charge you {name of 
accused) as follows :— 

lliat you, on or about the —day of—-, at—, fraudulently (or dishonestly 
or with intent to injure or annoy any person) made a claim, to wit—(s/c/e the patU- 

culars of the clam) in Suit No—of-in the Court of-and which you Imew to 

be false, and thereby committed an offence under s. 209 of the Indian Penal Code, and 
within my cognizance. 

And I hereby direct that you be tried on the said charge. 

210. Whoever fraudulently obtains a decree or order^ againsr 
Fraudulently of>- person foF a suni not due, or for a larger sum 

taming decree for than IS duc, OF for any property or interest in pro- 
““ ^ perty to which he is not entitled, or fraudulently 

causes a decree or order to be executed* against any person after it 
has been satisfied* or for anything in respect of which it has been 
satisfied, or fraudulently suffers or permits any such act to be done in 
his name, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 

COMMENT. 

This section is a counterpart of s. 208 in respect of fraudulent decrees, just as 
s 207 IS the counterpart of s. 206 in respect of fraudulent transfers and conveyances; 
the object of the Code being to pCTalise both parties alike. This section taken together 
with s. 208 will enable both plaintiff and defendant in a fraudulent or collusive suit 
or execution to be dealt with alike. Section 208 puni^s the fraudulent defendant, this 
section, the fraudulent plaintiff. 

I. * Fraudulently obtains a decree or order.’—See s. 25. supra, as to the- 
definition of ‘ fraudulently ’. In this and in the corresponding s. 208 the intention to 


J Htralal Sarda. (1932) 13 P. L. T. 370, 
33 Cr. L. J. 860. 

2 liaisakh! 08881 P. R. No 3« of 188& 
» Crimmal Procedure Code, s. 195. 


* Sarda, (1932) 13 P. L. T. 370 
33 Cr. L. J. 860. 

* Chakauti Kai, (1919) 21 Cr. L J. 158. 
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defraud is ess^tial. The offence is committed when a decree or order (e.g., order for 
attachm^t^) is fraudulently obtained for a sum not due. The fact that the decrt« has 
not been set aside, though admissible to prove that there was no fraud, is not a bar to 
a prosecution under this sectiorp. It is immatenal whether the Court had or had 
not, power to pass the decreed If there is a mistake through misunderstanding but not 
fraud, no offence under this section is committ«i*. 

2. ' Causes a decree or order to be executed'.—The mere presentation of an 
application for execution of a decree already executed will not be sufficient. The ac¬ 
cused must have caused the de«-ee to be executed against the opposite party ‘after it 
has been satisfied The * decree or order' must be that of a civil or revenue Court. 
The orders of a criminal Court are merely declaratory and do not, therefore, come with¬ 
in this section • , 

3 ' After it has been satisfied ' •—These words indicate only the fact of the 

satisfaction of the decree The fact that the satisfaction is of such a nature that the 
Court executing the decree could not recognize it, not being certified to the Court, do& 
not prevent the decree-holder from being properly convicted of an offence under this 
section'* The words ‘ any Court ’ in s 258 (O. XXI, r 2), Civil Procedure Code, have 
no application to a criminal Court, mvestigatmg a charge of fraudulently executing a 
decree under this section These words do not bar any criminal remedy which an 
injured }udgment-debtor may have against a fraudulent decree-holder, whether by a 
prosecution under ss 193. 210. 406, or any other section of the Code''. 

The word ‘ satisfied ‘ m this ^tion is to be understood in its ordinary meaning 
and not as referring to decrees, the satisfaction of which has been certified to toe Court*. 

M obtained a decree for the sale of half of certain property. He executed the 
decree thnee First, he applied for the sale of the half but m his second apphcatiwi, 
which was mfructuous. he applied for the sale of the whole property and actually got 
the same sold by his third application On the judgment-debtor's objection, part « 
tl« property was exempted and the decree-holder was put on his trial for an offence 
uri^r s 193 which m appeal was changed to this section It was held that the fact* 
proved did not establish a criminal mtenticn*. 

When offence is complerc.—The offence of frauduJenUy causing a decree, wholly 
or m part satisfied, to be executed is completed when application for execution has been 
presented and upon it the judgment-debtor has been summoned to show cause vby 
should not be executed In such a case the offence is not complete until either the 
judgment-debtor has appeared and made no objection, or has made an objection whicn 
has been overruled, and the Court has thereupon proceeded to order execution**. 


PRACTICE 

Evidence.—Prove (1) that the accused obtained the decree or order or suf¬ 
fered or permitted the same to be done m his name 

(2) That such decree or order was for a sum not due; or that it was fot 
a sum iar^r than what was actually due, or that ft was for property, or an interest 
therein, to which he was not entitled. 

(3) That the accused did as above with intent to defraud**. 


1 Hiimat-ullah Khan v. Sakina Begam. 
(1930 ) 53 AH 417. _ ^ 

* A/oJIa Fuzla Karim, (1905) 33 Cal 
193 

3 Badri. (1919) 20 Cr L J, 698 

* Bara Ram, (1914) P. 1-s H. No 64 erf 
1914. P W R (Cr) No 11 of l9U, 35 Cr 
X. J 263 

Shama Charan Das V Kasi Nosk, (1896) 
23 Cal 97J See Bmun Mahto^m. (1869) 32 
\V R (Cr.) 37 . lalu. (1885) P. R. No 1 tA 
1S35. 

* Madbub CkundtT MoiuKdat v. Nova- 


deep Ckunder Pundit, (1888) I®, 
Multuramon Cbelli, (1881) 4 Mad. 225 , r 
tala, ims) 9 Mad. 101. followed m A/«^‘ 
Ram V Dera Mtd. (18«©) 1 U. a R. 

1901) 278 „ 

* Bapuji Dayaram, (1886) 10 Bonv -*'*■ 

* . ni U 
» Manzat Rah (1909) 7 A L. J- “ 

Cr L 3 202. « x. n cJ 

*• Naurang Md. (1902) P> R- N‘*- 

>* Non Ram. (1929) 30 Cr. U J- 066. 
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Or prove the following points :— 

(1) That the accused obtained the decree or order. 

(2) That he obtained satisfaction thereof. 

(3) That, after obtaining such satisfaction, he caused such decree or order to 
be executed, or suffered, or permitted the same to be so done m his name. 

(4) That such execution was so obtained, etc., for that in respect of which it 
had bc^ so satisfied 

(5) That the accused did as above with intent to defraud. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Magistrate, Presidency or first class. 

Complainc —A complaint in writing of the Court before which the offence is 
committed, or of some other Court to which it is subordinate, is required'. 

Qurge.—I (uamt otxd office oj Magiittate. etc.) hereby charge you {.name of 
accused) as follows — 

That you. on or about the——day of-. at-fraudulently obtained a deaee 

ioT order) m Suit No-of-against-for Rs-which was not due (or was 

a larger sum than was due) (or for any property or interest in property to which you 
are not entitled] [or fraudulently caused a decree (or order) to be executed against— 
after it had been satisfied (or fraudulently suffered or permitted any such act to be done 
in jour name)] and thereby committed an offence punishable under 8. 210 of the 
Indian Penal Code and within my cognizance. 

And 1 hereby direct that you be tried on the said charge. 

211. Whoever, with intent to cause injury to any person*, insti- 
False charge of or Causes to be instituted any criminal proceed- 

offcnce made wuh ing* against that person, or falsely charges any per- 
lateot to injure. having committed an offence*, knowing 

that there is no just or lawful ground for such proceeding or charge* 
against that person, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, 
or with both; 

and if such criminal proceeding be instituted* on a false charge 
of an offence punishable with death, transportation for life, or im¬ 
prisonment for seven years or upwards, shall be punishable with 
imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

COMMENT. 

The section includes two distinct offences, namely, (1) actually instituting or 
causing to be instituted false criminal proceedings, and (2) preferring a false charge*. 
The former a^umes the latter, but the latter may be committed where no criminal pro¬ 
ceedings follow. Difference is made in punishi^t according as the charge relates to 
offences punishable with imprisonment which may extend to seven years or more or 
otherwise. But under the second paragraph there should be an actual institution of a 
criminal proceeding on a false charge. Tlie mere making of a false charge would be 
punishable under the first paragraph Thus two conditions are necessary before the 
enhanced punishment provided m the second paragraph could be inflicted : (1) pro¬ 
ceedings on the false charge should have been actually instituted; and (2) the false 
charge roust be m respect of an offence punishable with death, transportation for life 
or imprisonment for seven years or upwards. ' 


• Criminal Procedure Code, s 195. 

* fan Muhammad Husen, (1885) P, R. 
No 1 of 1886; Nobokislo phase, (1867) 8 


S' itmpiU. (1900) P. K. • 

Jo of 1900. 
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Seaions 182 and 211 .—^The Bombay High Court has held that the criminal law 
makes a clear distinction between a false charge which comes under s. 211 and false in¬ 
formation given to the police, in which latter case the offence falls under s. 182. A person 
prosecuting another under s. 182 need not prove malice and want of reasonable and 
probable cause, except so far as they are implied in the act of giving information known 
to be false, wi^ the knowledge or likelihood that such information would lead a public 
servant to use his power to the injury or annoyance of the complainant. In an inquiry 
under s. 211, on the other hand, proof of the absence of just and lawful ground for 
making the charge is an important element^. The action which s. 211 render penal is 
the action entailing very serious consequences and therefore more serious consideration 
is required on the part of the individual who takes it It is sufficient, therefore m such 
-cases, for the prosecution to establish that there was no just or lawful ground for the 
action taken and that the accuse • . 

s. 182. The prosecution must j 

cause for giving the information, . . • 

information given®. If the infon___ _ _____ , 

tion of criminal proceedings against a defined person or amounts to the falsely charging 
of a defined person with an offence, then the person giving such information is guilty 
of an offence under s. 211. In such a case s. 211 is, and s. 182 is not, the appropnate 
section under which to frame a charge. Section 182, when read with s. 211, must be 
understood as referring to cases where the information given to the public servant falls 
short of amounting to an instit », 

and falls short of amounting to 

as defined m the Penal Code* •* • - r • ^ . 

committed an offence and does so falsely with the object of causmg injury to that 
person, he is guilty of making a false charge of an offence under s. 211 and not under 
8.182«. 

A petition made by a person to the police falsely stating that the petitioner sus- 
ipects another person of having committed an offence and praying for an inquiry, does 
not amount to an institution of criminal proceedings against that person within the 
meaning of s 211, The petitioner ^ould be charged under s. 182 with having gi'”® 
false information with intent to cause a public servant to use his lawful power to the 
injury of another person*. 

The Bombay High Court has held that a First Class Magistrate cannot give 
himself jurisdiction to try an offence under s 211 by treating it as an offence under 
s. 182*. The Calcutta, Madras and Allahabad High Courts differ from the view oI 
the Bombay High Court. 

The Calcutta High Court has ruled that a prosecution for a false charge may 
be under s 182 or s 211 , but if the false charge is a serious one, the graver s. 211 should 
be applied and the trial should be full and fair®. An offence under s. 211 includes 
an offence under s. 182 ; it is, therefor^ open to a Magistrate to proceed under either 
section, although, in cases of a more senous nature, it may be that the proper cour^ 
is to proceed under s. 2U». Where a false charge is made to the police of a cognizable 
offence, the offence committed by the person making the charge falls within the mean¬ 
ing of s. 211 and not s. 182*. 

The Madras High Court has taken the same view as the High Court of Cal¬ 
cutta. It has held that there is no error in a conviction under s. 182, when the fal^ 


* Raihavendta v. Kashtnath Bhat, (1894) 
19 Bora. 717. 

•* Ramkiishno Yeshu,ant Adarkar, (1906) 
9 Bom. L. R. .13, 31 Boni. 204, (olioucd in X, 
(1924) 19 S L. R 91. 25 Cr. L. J. 1358. 

} Apaya Tatoba Munde, (1913) 15 Bom. 
L R. 574, 14 Cf. L J. 491. 

♦ Atjun, (1882 ) 7 Bom 184; Atjum, 
(1863) 1 B. H. C (Cr, C.) 87. 

» Gopal Bhtkaji. (1873) Unrep. Cr. C 72. 
« Lakshmart, (1^) Cr. R No. 30 ol 


1893. Unrep Cr. C 670, f..t 

® Sarada Prasad Chattcrjee.d^t) 32 
ISa followed in Gathi Mandal. (lOOo) 4 U ^ 
J. 88. 4 Cr. L. J. 99. 

Abbas Khan. (1867) 8 W. R. (Cr.) 67. a no 
longer of any authonty. /,oroi 5 

• Bhoktetam v. lieaa hohia, (lo<»l 

Cal. 184. „ vT «> 7 - 
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. • ■ ■ , ' "V The High 

\, : ■ • . . irect a trial 

.« . • • ) so, or not, 

laa _ _ _■ ■ • A, person 

making a /aise charge of theft to the pohce is liable to be punished both under ss. 182 
and 211. though his pnmary object in making the charge may have been to protect 
, , however, it has 

. nation given by 

___. to constitute an 

offence under s. 211, it is necessary that the accused should institute or cause to be 
instituted some crirmnal proceedings against another person or should falsely charge 
him with ha\mg committed an offence*. When a complaint sets forth certain facts 
disclosing a minor offence and also a graver offaice the prosecution should ordinarily 
be for the graver offence and if m entertaining such a complaint there is a legal bar to 
takin? cocniaance of the gra\'er offence by reason of the want of a complaint by the 


to see what case could anse under s. 211 to which s. 182 could not be applied, yet 
s. 182 would apply to a case which might not fall under s. 211 The offence under 
s. 182 is complete when false information is given to a public servant by a person who 
beli(n'es it to be false, but who intends thereby to cause such public servant to insti* 
tute Criminal proceedings against a third person. The offence is complete althou^ the 
public servant takes no steps towards the institution of such aimlnal proceedings,. .In 
such a case it is not at all necessary that the puhbc servant should take any step what* 
ever on the false mformation t^fore instituting and prosecuting to a conclusion a charge 
under s. 182 against the person who had given such false information.. .In cases to 
which s. 211 especially applies, and m which a criminal proceeding has been instituted, 
a Court should,. ..as a rule, proceed to determine such criminal proceeding instituted 
in it and should giv'e the person insUtutmg such proceeding, a reasonable opportumty 
of supporting his case before proceeding against him for an offence under s. 211... 
We are unable to ascertain that there is any restriction imposed by the Indian Penal 
G>de or by the Criminal Procedure Code of 1882 upon the prosecution of an offence 
eiUier unoer s. Ib2 or 2il. it appears to us that it has been leit to the discretion ol 
the Court to determine when and under what ciraimstances prosecutions diould be pro¬ 
ceeded with under ss. 182 and 2ll In a later case, however, the same High Court 
observed incidentally that s. 211 was not intended to apply to anything except charges 
preferred in Court to a Magistrate, and s. 182 was intended to apply where false infor¬ 
mation was given to the police^. The soundness of this view is doubted m subsequent 
cases®. Where the complainant confines himself to r^orting what he knows of the 
facts, staling ins suspicicna, and leaving the matter to be further investigated by th2 
police, or leaving the police to take such course as they think nght in the performance ol 
their duty, he may be making a report, but he is not making a charge. But if he taVpg 
the further step, without waiting for any c^fidal investigation, of definjtdy alleging his 
belief in the guilt of a specified person, and his desire that the specified person be pro¬ 
ceeded against in Court, that act of his, whether verbal or wntten, if made to an officer 
of the law authorized to initiate proce^ngs based upon the complainant's statement, 
whether amounting to an expression ol the complainant's bdiel in guilt of the speci- 
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Seccions • • ‘ ■ ; . . ■. ^ -iat the criminal law 

makes a dear dll . . _s. 211 and false in- 

formation given in wnicn latter case the offence falls under s. 182. A person 


prosecuting another under s. 182 nei^ not prove malice and want of reasonable and 
probable causa except so far as they are implied in the act of ^ving information known 
to be false, with the knowledge or bkelihood that such information would lead a public 
servant to use his power to the injury or amioyance of the «)mplainant. In an inquiry 
under s. 211, on Uie other hand, proof of the absence of just and lawful ground for 
making the charge is an important element\ The action which s. 211 renders penal is 
the action entailing very serious consequences aiui therefore more serious consideration 
is required on the part of the individual who takes it. It is sufficient, therefore, in such 
cases, for the prosecution to establish that there was no just or lawful ground for the 
action taken and that the accused knew this But something more is required under 
s. 182. The prosecution must prove not merely absence of reasonable or probable 
cause for giving the mfonnation, but a positive knowledge or bdief of the falsity of the 
information given®. If the information conveyed to the police amounts to the institu¬ 
tion of criminal proceedings against a defined person i 
of a defined person with an, offeni^, then the person . 

of an offence under s. 211. In such a case e 2U \s, • . 

section under which to frame a charge. Section 182, when read with s. 211, must be 
understood as referring to cases where tire information given to the public servant falls 

short of amounting to an insfifur*'''' --' * . . 

and 

as d( . • • . . ,-- 

coitu .. uocs so laiseiy with the object of causing injury to twf 

person, he is guilty of making a false charge of ar offence under s. 211 and not under 

B. 182‘ 

A petition made by a person to the police falsely stating that the pelhimer sus* 
pects another person of having committed an offence and praying for an inquio[» 
not amount to an institution of criminal proceedings against that person within _ foe 
meaning of s. 211. The petitioner should be charg^ under s. 182 with having gn'en 
false mfonnation with mtent to cause a public servant to use his lawful pQP*ef to the 
injury of another pecson®. 

The Bombay High Court has hdd that a First Class Magistrate cannot gi'e 
himself junsdicticpn to try an offence under s. 213 by treating it as an offence under 
s. 182*. The Calcutta, Madras and Allahabad High Courts differ from the view of 
the Bombay Higji Court 

The Calcutta High Court has ruled that a prosecution for a false charge may 
be under s 182 or s 211, but if the false charge is a serious one, the graver s. 211 shomo 
be applied and the trial should be fuff and fair® An offence under s. 211 IncJudw 
mi offence under s 182 , it is, therefore, open to a Magistrate to proceed under either 
section, although, in cases of a more senous nature, it may be that the proper cour^ 
is to proceed under s, 2U« Where a false charge is made to the police of a cogniraole 
offencft the offence committed by the person making the chaige faffs within the met¬ 
ing ol s. 211 and not s. 182®. 

The Madras High Court has taken the same view as the High Court of C^* 
cutta It has held that there is no error in a conviction under s. 182, when the fal'e 
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.cbarse made before the policae is punishable under the final clause of s. 211. The High 
Court may quash the conviction and sentence for the minor offence and direct a trial 
.before a tribunal having jurisdiction for the graver; but whether it will do so, or ivot, 
is a question not of law, but of expediency on the facts of the particular case*. A person 
making a false charge of theft to the police is liable to be punished both under ss. 182 
.and 211, though his pnmary object m making the charge may have been to protect 
himself rather than to injure the person falsdy charged* In a later case, however, it has 
held that, for an offcncs under s. 182 it is only necessary that the information given by 
the accused to a public servant should be false to his knowledge, whereas to constitute an 
offence under s. 211, it is necessary that the accused should institute or cause to be 
instituted some auninal proceedings against another person or should falsely charge 
iua with having comnutlcd an offence* When a complaint sets forth certain facts 
cUsdosing a minor offence and also a graver offence the prosecution should ordinarily 
be for the graver offence and if in entertaining such a complaint there is a legal bar to 
taking cogiuzance of the graver offence by reason of the want of a complaint by the 
ilagistrale, the legal consequence should not be allowed to be evaded by confining tlie 
•case to the minor offence alone and disposing of it accordingly*. 

The Allahabad High Court once held that where a specific fafse charge was made, 
the proper secUwi, for proceedings to be adopted under, was $. 211*. But this view 
is modifi^ in a subsaiuent case in wliich Edg^ C. J, said that “ altliough it is difficult 
to see what case could anse under $. 211 to which s. 182 could not be applied, yet 
s. 182 would apply to a case whicli might not fall under s 211 The offence under 
a. 182 is complete when false information is ^ven to a public servant by a person who 
believes it to he false, but who intends thereby to cause such public servant to insti¬ 
tute cri V « . 

public‘ii • ' ' .1 

ever on the false infonnation before instituting and prosecuting to a conclusion a' charge 
■uadci s. 182 ag^st the person who had given such false information.. .In cases to 
which s. 211 especially applies, and m which a aiminal proceeding has been instituted, 
a Court should,, .as a rule, proceed to determine such criminal proceeding instituted 
in It and should give the person instituting such proceeding, a reasonable opportumty 
of supporting his case before proceeding against him for an offence under b 211 ... 
We are unable to ascertain that there is any restriction imposed by the Indian Penal 
Code or by the Criminal Procedure Code of 1882 upon Uie prosecution of an offence 
ejtiier unoer s. 182 or 2il. It apjicars to us that it lias been left to the discretion ol 
the Court to determine when and under what circumstances prosecutions shoufd ^ pro¬ 
ceeded with under ss 182 and 211 In a later case, however, the same High Court 
observed incidentally that s. 211 was not intended to apply to anything except charges 
preferred in Court to a Magistrate, and s. 182 was intended to apply where false infor¬ 
mation was given to the police^. The soundness of this view is doubted in subsequent 
cases*. Where the complainant confines himself to reporting what he knows of the 
tacts, stating ms subpicions, and leaving ihe matter to be further investigated by the 
police, > 
their di 
the fur 

belief 1 ■' 1 ' 

ceeded... vX.—.,... ... .. ^ 

-of the law authorized to initiate proceedings based upon the com^aVn^t'rstatem^ 
whether amounting to an expression of the complauiant’s belief in the guilt of the speci’ 
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fied person, or his desire that G)urt proceedings be taken against him, amounts to 
making a charge'. Thus, where the accused laid a clear and defimte information before 
the police to the effect that there was a dacoity ui his house and that certam particular 
persons had taken part in it, and it was found that no dacoity had taken place and that, 
at any rate, the persons mentioned by the accused never took part in the dacoity, it 
was held that the accused was guilty of an offence under s. 2112. when either of to 
sections 182 or 211 is applicable at the instance of a Pohce Supenntendent or a hfagis- 
trate, the discretion or power of one or the other to proceed is not limited in any way 
whatever by the discretion vested in the other*. 

The Patna High Court has adopted the view of the Calcutta High Court It 
has held that an offence under s. 211 must always include an offence under s. 182 and 
the Court is competent to proceed and convict for the minor offence under s. 182 even 
though the major offence under s 211 has been committed*. Even if a Magistrate is 
disentitled by a statutory bar to take oignlzance of an offence under s. 182, he can take 
cognizance of an offence under s. 211. He may take cognizance of an offence under 
s. 211 on the complaint of the investigating police-officer though he is not also an officer 
referred to under s 190 (1) (o). Criminal Procedure Code, but if the charge under 
s. 211 fails, there cannot by reason of s. (1) (u) be a conviction under s. 182*. 

The former Chief Court of the Punjab had expressed its opinion similar to that 
of the Bombay High Court m a case where A falsdy, and with intent to injure, inform¬ 
ed the police that B had stolen property in his house The police search^ B’s hous^ 
and the information proved to be false. It was held that A had instituted criminal 
proceedings and he was guilty of an offence under this section and not under 
s. 182«. 

The former Chief Court of Lower Burma had adopted the view of the Calcutta, 
Allahabad and Madras High Courts* The Rangoon High Q^urt 'has held that M , 
offence under s. 211 includes an offence under s 182, but the converse does not hold 
good. The accused laid a false charge of robbery and hurt in an information before to 
police, which was thrown out Subsequently, he lodged a complaint in Court 
was dismissed by the Magistrate. It was held that the accused should be prosecuted 
under s. 211 on a complaint by the Court*. This case has been dissented from m a 
subsequent case in which the accused laid a false charge of robbery in an infortnaUoa 
before the police, who after investigation threw out the case. The accused thereafter lodged 


facts, stating his suspicions and leaving the matter to be further investigated 
police, but defimtely alleges his belief in the guilt of certain men and insists on proceed¬ 
ings being taken against them ; it amounts to a charge within the meaning of this 
tion. And as soon as the charge is made, the offence under this section is complete 
and the injured party can file a complaint against the informant under tliis section 
irrespective of the fact that the latter files a complaint subsequently'®. 

Ingredients.—The necessary ingredients to constitute a false charge under this 
section arc three : 

1 An intention to cause mjury to a particular person. 
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2. Such injury should have been intended— 

(a) by instituting or causing to be instihited criminal proceedings against that 
person, or 

(b) by falsely cliargmg liim with having committed an offence. 

3. Knowledge that there is no just or lawful ground for such proceedings or 
charge against that person 

1 . ' Whoc\cr with intent to came injury to any person —The word ‘ who- 
■ever’ indicates that (he section applies to anyone who contravenes its provisions. The 
section applies not only to a private individual, but also to an officer who brings a 
false charge of an offence with intent to injure* ‘ Intent to cause injury ’ is an essen¬ 
tial part of the offence* The phrase is preascly the same as the English legal term 
■* maliciously ‘ Injury ‘ denotes any harm whatever, illegally caused to any person 
in body, mind, reputation or property (s 44) 

2. * Institutes or causes to be instituted any criminal proceeding—^Theterm 
‘ institution ’ means the institution either by the accused himself, or by the police or 
others in consequence of the accused’s action, in some criminal Court*. Institution 
•of a cnminsl proceeding means laying of an inhnnation before a Magistrate* Under 
this section ‘instituting a cnminal proceeding’ may be treated as an offence in itself 
apart from ‘ falsely charging' a person with having committed ^ offence*. There are 
two modes in which a person aggneved may seek to put the criminal law in motion ; 
(1) by giving mformation to the police*, and (2) by lodging a complsunt before a 
Magistrate*. A person who sets the criminal law in motion by making to the police 
a Wse charge in respit of a ecimzabU o0cnce institutes cnmmal proceedings under 
the first part of this section ; and it is not necessary that the complaint should be made 
to a Magistrate*. But as the police have no power to take any proceedings in no»-cog- 

' nizable cases without the orders of a Magistrate, a false charge of such offence, made 
to the police, is not an institution of aiminal proceedings but meiely a false charge*. 
The disunction between cognizable and non-cognizable offences relates to the powers 
of the police only, and it will, therefore, seem that the false charge of any offence, 
whether cognizable or non-cognizable. before a Magistrate, is an institution of criminal 
proceedings. 

If a person files an information before a Magistrate, disclosing circumstances 
of a civil nature, he cannot be proceeded with under this section jf the circumstances 
alleged by him are found to be false*®. Where a complainant prefers a criminal charge 
"before a Magistrate who neither examines him on oath nor takes down his statement 
in writing, he cannot be proceeded against under this section even if the charge turns 
out to be a false one**. 

3. ' Falsely charges any persdn with having committed an offence " The 
words ‘falsely charging’., must be construed along with the words which speak of 
the 'institution of proceeding These latter words are obviously used in a technical 
and exclusive sense, and by parity of reasoning, the same restricted sense must be given 
to the words which relate to a false charge”**. The words ‘falsely charges’ must be 
restneted to a charge made to some person in authority, that is to say, to some person 
who is in a position to get the offender punished. 'The charge must be embodied 
either in a complaint to a Magistrate or in a report of a cognizable offence to a police- 
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* Pooler, [1914] 1 K. B. 122, 131. 
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officer^. The word ‘ charges ’ means something different from ‘ gives information 
The true test seems to be, does' the person, who makes the statement which is alleged 
to constitute the ‘ charge do so with the intention and object of setting the cnm^al 
law in motion against the person against whom the statement is directed ? Such object 
and intention may be inferred from the language of the statement and the arcum* 
stances in which it is made®. A petition was presented with the object of bringing 
to the knowledge of the authorities certain matters regarding which the petitioner had 
received information, in order that there might not be a repetition of an alleged tutor¬ 
ing of witnesses, and not with the object that the authorities should institute crinu- 
nal proceedings. It was held that the petition did not amount to a ‘charge’ within- 
the meaning of this section*. A false petition to the Superintendent of Police, pray¬ 
ing for the protection of the petitioners from the oppression of a Sub-Inspector, which- 
may be effected by a departmental action, does not amount to such a false charge 
For an allegation to amount to a false chargi^ it must be made with the intention and 
object of setting the criminal law in motion*. 

Two out of three Judges comprising a full bench of the Madras High Court 
have held that the words ‘ false charge ’ must not be understood in any technical or 
reslncted sense, but in their ordinary meaning of a false accusation made to any autho¬ 
rity bound by law to investigate it or to take any steps in regard to it, such as giving 
information of it to superior authorities: and the institution of criminal proceedings 
includes the setting of the criminal law m motion. A complaint to a Village Magis¬ 
trate, in such a case, amounts to a ‘ charge ’ and is also an institution of aiminaJ pro¬ 
ceedings It would be otherwise if the offence complained of is one m regard W 
which the information need not, under s. 45 of the Code of Criminal Procedure, 
passed to the higher authorities* A complaint made to an executive officer as such 
which contains certain imputations against a person is not making a false . 

In the first part of tWs section the expressions “ institutes or causes to be insti* 
tuted any criminal proceeding ” and “ falsely charges ” are used, and in the 
part the expression “ if such criminal proceeding be instituted " is only used. ^ rrc® 
this it was argued in a full bench case of the Calcutta High Court that the 
must have meant different things when it spoke of “instituting proceedings 
“making a charge”, and that only what fell within the former phrase was 
the latter part of the section Wilson, J., who delivered the judgment of the ^ 
bench, said . “ I agree in this reasoning in one sense and not in another. * 
that we must take it that the Legislature did not regard the two phrases as 
sive in meaning, but considered that there were, or might be, cases to which the 
would apply and not the other. But I do not think we are to suppose that 
lature meant the phrases to be mutually e.xclusive m meaning, so that the 
of criminal proceedings must be by something which is not a charge, and a j 
must be something which is not the institution of criminal proceedings. Tins 
think, be for two reasons. First, because there is no mode by which a private 
can institute criminal proceedings except by m^ng a charge; and if he does not 
It by the charge, he never does it at all, to whatever length the proceedings may £ 
And. secondly, because the last part of the section speaks of proceedmgs instituted 
a false charge 
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It is enough if it appear tliat the charge was deliberately made before an ofheer 
of police with a \-iew to its being brought before a Magistrate. It is not necessary 
that the charge must have been fully heard and dismissed*. It is enough that a false 
charge is made though no prosecution is mstitutcd thereon*; but the charge should 
not be pending at the time of the offender's trial*. It is not necessary that summons 
should be issued upon such complaint*, or that the statement made by the accused 
to the police-oflicer should be r^uced to wnting in accordance with s 154 of the 
Criminal Procedure Code* 

Bare statement is not a false charge.—A statement to the police of a suspicion 
that a particular person has committed an offence is not a charge within the meaning 
of this section, nor docs it amount to an institution of a criminal proceeding, and a 
conviction cannot be had on proof that the suspicion was unfounded*. The mere 
despatch of a telegram falsely stating that a dacoity had been committed without men¬ 
tioning the names of any persons alleged to have been concerned or suspected of com¬ 
plicity in the offence, docs not amount to the institution of a false charge*. A made 
a report to the police that his buffalo had been poisoned and that he suspected G of 
hanng administered the poison- The police made an inquiry and reported that there 
was no case of poisoning and the charge was struck ouL G then brought a complaint 
under this section against A It was held that the report to the police did not amount 
to a charge of a criminal offence* Something more is requisite than merely to falsely 
impute against a person that he has committed an offence • The ‘ charge ’ contem¬ 
plated in this section appears both from the context and from the position of the sec¬ 
tion to be a charge made in order to the institution of criminal proceedings* If the 
statement is followed up by active steps against the person said to be suspected that 
is a charge**. 

False charge should be made to a Court or an ofBcer having jurisdiction to 
iavesiigaie.—The false charge must made to a Court or to an ofiicer who has power 
to investigate and send it up for tnal‘*. It must be an accusation made with the 
intention to set the law in motion**. Where the tribunal before whom the complaint 
was made was not competent to take any action direct or indirect to punish the per¬ 
sons complained against, it is not possible to hold that the accused “ charged “ such 
persons with any offence or that his intention necessarily was that action should be 
taken against them, as he might well have intended to secure some advantage to him- 
sdP*. One G sent a registered letter to the Superintendent of Police complaining 
that the Sub-Inspector had exacted a bnbe. An inquiry was made by the prosecut¬ 
ing Inspector, after which he moved the Court by means of a letter to prosecute G 
under this section. It was held that no offence under this section was committed as 
the section contemplated that the charge should be made to some person in authority 
who was in a position to get the offender punished**. 

A woman appeared before the Station Staff Officer and accused a non-commis¬ 
sioned officer of rape; and, after a military inquiry, the military authority held that 
the charge was false and directed the complainant to be prosecuted under section. 
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The conviction was set aside*. \Vhere the petitioner laid a charge of mischief by fire 
■at a thona, which was r^rted to be fal^ and the District Magistrate, upon the 
receipt of a report to the same effect from a Deputy Magistrate to whom he had sent 
the case for a judicial inquiry, passed the fin^ order in the police report in these 
terms; —"Enter false, s. 436, Indian Penal Code. Prosecution under s. 211, Indian 
Penal Code, sanctioned To Babu M. N. Mukerjee for trial It was held that the 

order of the District Magistrate bad as the matter of the false charge had not 
come before him in the course of a judicial proceeding*. 

A person made a complaint to a District Registrar against the conduct of a 
subordinate officer, a Sub-Registrar, alleging that the latter had misappropriated a aim of 
money paid to him on account of fees for a commission, and the District Registrar 
after holding a departmental inquiry was satisfied as to the falsity of the complaint 
and made a report to himself as District Mapstrate, and in this latter capacity passed 
the following order • " Read report of District Registrar. Prosecution of EB under 
ss. 211 and 182 of the Indian Penal Code sanctioned. Summon EB : ss. 182 and 
211, Indian Penal Code" It was held that it was not clear from the record whether 
the District Magistrate purported to act under s. 195 or s. 476 of the Criminal Proce¬ 
dure Code If he purported to act under s. 195, then the sanction would be without 
junsdiction as to s 182, Indian Penal C^e, inasmuch as he was not the public officer 
concerned or the public officer to whom he was subordinate; and so far as me sanc¬ 
tion related to this section it was equally without jurisdiction as there was no offence 
committed in or in relation to any proceedings in Court*. 

A peon sent a telegram to the Collector saying that the Tahsildar and wrtain 
others in his absence entered his house and forcibly inoculated his wife and children 
The Collector sent the telegram to a Mapstrate who examined the peon and ceitaj*' 
witnesses who stated that they had heard that the complainant’s house was forably 
entered into. Finding the statement false he directed the prosecution of the 
plainant and his witnesses It was held that the complaint was no complaint m 
and a prosecution could not be maintained against the peon under this section* 

Statement under s. l62, Ccimioal Procedure Code.—A statement 
s 162 of the Cnminal Procedure Code in answer to questions put by a polic^np^ 
making an investigation under s. 161 of that Code cannot be made the basis oi 
prosecution under this section’ Such a statement is not a complaint or charge an 
cannot be made the basis of a prosecution for an offence under this section*. 

‘ Offence' means a thing punishable -under the Code or under any 
local law (s. 40). The criminal proceedings and false charges contemplated by l 
ac tion mean proceedings instituted and char^ made according to the provisions 
criminal law in force in British India^. 

• . •: or lawful ground for such 

■ • : of the English technical phrase y 

V ■ ^ ._ins " an honest belief in the guilt o 

accused based upon a full conviction, founded upon reasonable grounds, of yy 
cnce of a state of circumstances, which, assuming them to be true, would 
lead any ordinary prudent and cautious man, placed in the position of the 
the conclusion that the person charged was probably guilty of the crime • 

There must be : first, an honest belief of the accuser in the guilt of the acw 
secondly, such belief must be based oa an honest conviction of the 
circumstances which led the accuser to that conclusion; thirdly, such 
tioned Wief must be based upon reasonable groimds; by this I mean such 


> JamooM. (1881) 6 Cal. 620 
» Haibat Khan. (1905) 33 Cal. 30. 

* Elahi Bux, (1909) 11 C L. J. Ill, U 
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« Chtdt. (1910) 7 A L. J. 618. 
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L. T. 133: Kodanii. 11932) Cr. C. f. 33 Cr- 

* Krishna Baipadiihayo, 

T. 87. 20 M. L. J. 132, U Cr. L- J-^ :s 
r Bambharthi Hirabharlki. 
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as x?ould lead any fairly cautious man in the defendant’s situation sq to believe; 
fourthly, the circumstances so believed and ndied on by the accuser must be such as. 
amount to reasonable ground for belief in the guilt of the accused “ Unless the 
person making a charge actually knows that there is no just or lawful ground for it, 
he is not guilty of tlie offence, and cannot properly be convicted of it. It is not 
enough to find that he has acted m bad faith, that is, without due care or inquiry, or 
that he has acted maliciously, or that he liad no' sufficient reason to believe or did not 
bdie\c the charge to be true. The actual falsity of the charge, recklessness in acting 
upon information without tcitiog it. or scnitinizmg its sources, actual malice towards 
the persons charged, these are all relevant evidence, more or less cogent, but the ulU- 
mate conduaon must be, m order to satisfy the defirution of the offence, that the 
accused knew that there was no just or lawful ground for proceeding. It may be 
difficult to pro\e this knowledge, but howevar difficult it may be, it must be proved, 
and unless it is proved the informer must be acquitted”*. 

A person may in good faith institute a charge which is subsequently found to 
be false, or he may, with intent to cause injury to an enemy, institute criminal pro¬ 
ceedings against him, believing there arc good grounds for them, but in neither case 
has he committed an offence under this section. To constitute tliis offence it must be 
shown that the person instituting cnmmal proceedings knew there was no just or law¬ 
ful ground for such proceedings* It is not a sufficient ground that a person to whom 
a wrong has been done, or who conceives tfiat a wrong has been done to him, makes 
a charge or complaint upon e\idaicc or a statement which is not or ought not to be 
sufficient to satisfy a reasonable mmd. rf m truth he did not know, at the time he 
made the complaint, that there was no j'ust and lawful ground for making it* 

The failure to prove a case by the complainant is not the same thing as the 
institution of a maliaously false case, so as to make him liable for an offence under 
tUs section*. 

In the absence of any spcaal circumstances to rebut it, the judgment of one 
Competent tribunal against the complainant affords a very strong evidence of reason¬ 
able and probable cause* • ) 

5 . ' If such crlmitul proceedings be instituted —There is a divergence of 
view between the Calcutta. Madras and Patna High Courts on the one hand, and 
the Allahabad High Court on the other, as to the question whether the latter part of 
this section applies to such cases of complaints to the police which are disposed of 
without a formal magisterial inquiry. This divergence of view is due to the fact 
that a Magistrate has no jurisdicUon to try certain offences under the second portion 
of the section, but only the Court oI Session. A iuU bench of the Calcutta High 
Court'^ has held that the latter part of this section ivoufd apply to such cases ivhen 
the charge related to the more serious offence. This full bench case 15 followed hy the 
hladras High Court in Naa}unda Raids case* in which the Court said ; “ We are un¬ 
able to find any warrant for holding that the words ‘ the institution of criminal pro¬ 
ceedings ’ should be limited to the bringing of a charge before the Magistrate, or to 
action by the Magistrate or police against the person charged It seems to us that 
when, as in this case, a charge of a cognizable offence is made to the police against a 
specified person, criminal proceedings within the meaning of the section have been 
instituted just as much as if the charge had been made before the Magistrate " The 
lest to apply is,—did the person who makes the charge intend to set the criminal law 
m motion against the person against whom the charge is made ”* ? 


* Per Haukins, J.. in Hicks v. Fatdkntj, 
(1878) 8 Q B D. 167, 171. 

* Per Piowden, J, in Murad, (1893) P. R. 
No 29 of 1894, p. ^; Mttza Hauan Mhza 
V. Musst. Mahbuban, (1913)18C W.N.391. 

a Chidda. (1871) 3 N- W. P. 327. 

* Ptan Ktssen Bid, (1866 ) 6 W. B. (Cr.) 
15; Vjidachclla Pillat (1883) 1 Wcjr 385 

5 Chhedt Vpadloa. (1922 ) 4 P. L, T. 703. 


6 Ponmi BapiraiU V. Bcllamkonda Chinna 
VeHkay)a. (1866) 3 M. H. C. 238; Reynolds 
V. Kennedy, (1748) 1 Wilson 232 
» Karim Buksk. (1888) 17 Cal. 574 Fjj 
overruling Karim Buksk, (1887) 14 Ca} 633’ 
See Ram lohan Lai. (1903) 7 C W. N 556* 
* (1896 ) 20 Mad. 79. 81. 

^ Malhppa Reddt. (1903) 27 Afad. 12~ 
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The Patna High Court has followed die Calcutta ruling^. Where a person who 
gives false information as to' the commission of an offence merely states ttot he sus¬ 
pects a certain other person to be the offender, it may be that he would not be liable 
under this section, but where it is clear that the informant's intention was not meidy 
that the police should follow up a due but that they should put the alleged offender 
on trial, the informant is guilty of an offence under this section*. 

I The Allahabad High Court has, on the other hand, held that to constitute the 
offence defined in the second paragraph of this section, it is necessary that criminal 
proceedings should be instituted. Where the offence committed does not go further 
than the making of a false charge to the policy the making of such a charge does not 
amount to an institution of criminal proceedings, and the offence committed will fall 
within the first paragraph, notwithstanding that the offence so falsely chared may be 
one of those referred to in the second paragraph*. The words “if such criminal pro¬ 
ceeding be instituted on a false charge of an offence punishable with death, etc.", com¬ 
pared with the phraseology of the first part of the section, leave no doubt that the 
actual tusiituhon of criming proc^mgs on a false charge is essential to the applica¬ 
tion of the latter part of this section and that if the offence of the accused stops at 
making a false charge, his case falls under the first part of the section irrespective of 
the fact that the false charge relates to ‘ an offence punishable with death, transporta¬ 
tion for life, or imprisonment for seven years or upwards Both these cas« have 
been dissented from by a Division Bench of the same High Court, which to 
adopted the view of the Calcutta, Madras and Patna High Courts. In this case it has 
been held that a man who sets the criminal law m motion by making a false charge to 
the police of a cognizable offence institutes criminal proceedings within the 
of this section, and if the offence falls within the description in the latter part of the 
section, he is liable to the punishment there provided. Making of a false diarge to the 
police of a cogiuzable offence is the institution of criminal prockdings within the mean¬ 
ing of this section®. 

The former Chief Court of the Punjab hdd similar to the earlier view of the 
Allahabad High Court : “ The first part of Section 211 deals with two kinds of acts 
by an accused, (<j) the institution, or causing the institution, (not an attempt to cause 
the institution) of any criminal proceeding; (b) the making of a false charge: ano 
however grave may be this charge, it is only when criminal proceedings are actu^y 
instituted that a special punishment is provided by the latter part of the section 
charge of a cognizable offence must be followed by some enquiry by the Police, afl 
if such enquiry alone were to be considered a criminal proceeding within the first part 
of the section, there would seem to be no reason for the distinction between the insh* 
tution of proceedings and the making of a false charge. It seems to us deaf thut the 
‘ institution' referred to in this section is the institution, either by the accused 
self, by the Police or others, m consequence of accused’s action, in some 
Court. It also appears to us that although the moral guilt of the accused may be tii 
same in each case, yet as regards the effect of his act, it makes tlie very greatest 
ference whether the persons whom he charges are disgraced by being dragged— 
bably in custody—before a Criminal Court, or whether they are merely put to m 
inconvenience of answenng a few questions by the Police and supporting their 
wer by evidence ready to thdr hand Following this case the same Court held uuu 
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the submission of a petition containing a false cliarge of bribery to the Inspector-Ge¬ 
neral of Police against a Sub-Inspector is punishable under this section*. 

The Judicial Commissioner’s Court at Nagpur* has adopted the view of the 
Allahabad High Court laid dorvn in Btsheshai’s case*. 

False charge of arson.—Where a man burnt his own house and charged an¬ 
other with the act, it was held that he liad committed an offence under tliis section 
and not under s. 195* 

False charge of dacoity.—^Wherc a false charge of dacoity was made to a 
police-officer, who referred it to a Magistrate as false, and the Magistrate ordered the 
charge to be dismissed witiiout taking any action against the parties implicated, and 
the person who preferred Uie charge was tned under tliis section, it was held that he 
had instituted criminal proceedings within the meaning of this section* 

False charge of theft.—^Vlicrc A falsely and with intent to injure B inform¬ 
ed the police that B liad stolen property m his house, and the police searched B’s 
house,'and the information proicd to be false, it was held that A had instituted enmi- 
nal proccedmgs, and that he was therefore guilty of an offence under this section and 
not under s. 182*. 

False charge of hurt.—^Wliere a charge of \oluntanly causing hurt contained 
in a petition of complaint was wilfully false, and made with intent to injure another, 
the complainant was held guilty of this offence*. 

False charge in a peddon which is cot a complainc.—Where the accused 
submitted a petition to the Deputy Commissioner while he was on tour, making cer¬ 
tain complaints against a manager of the Court of Wards, and the accused was con¬ 
victed of an offence under this section for making a false charge against the manager 
•of the Court of Wards, it was held tlrat the petition submitted by the accused not 
being a complaint within the mearung of s. 4(A) of the Criminal Procedure Code and 
there being rw institution of cnmmal proceedings, the convicuon was illegal*. 

False repon by a poUce-olBccr.~Where a head constable falsely reported to. 
liis superior that certain persons were in the habit of dealing with stolen goods and 
th^ were prosecuted but acquitted, it \vas held that he was guilty of an offence under 
this section*. But where a police-officer made a false report regarding a certain of¬ 
fence which the Magistrate found, after hearing the evidence, to be false, it was held 
that he could not be prosecuted under this section as ho had not instituted criminal 
proceedings against any person*®. 

Partly false and partly true complaint.—The section contemplates a charge 
which is indivisible in its nature; to judge whether a complaint, part of which is true 
and part of which is false, falls under the section the nature of the complaint or charge 
made by the accused has to be considered : in other words, whether the complamt is 
substantially true or whether it is substantially false j no precise rule or principle can 
be laid down in respect of the question, and each case must depend ujjon its own cir¬ 
cumstances**. 

Vexatious charge.—^To bring a vexatious charge is not an offence under this 
section**. 

Compounding.—The fact that an offence alleged to have been committed had 
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been compounded is no conclusive answer to a charge made against the prosecutor 
under this section'. 

'Abetment .—A person cannot be convicted of a false charge solely on the 
ground of his having given evidence in support of such charge*. 

. Civil remedy.—A person aggrieved by a false charge may, if he choose, sue ia 
a civil Court for damages for malicious prosecution, instead of taking criminal proceed¬ 
ings under this section. (For civil remedy, see the authore' “Law of Torts", Ch. 
XV.) A criminal prosecution for an offence untfcr this section is not a condition pre¬ 
cedent to the right to sue for damages*. 

practice. 


Evidence.—Prove (1) that the accused instituted or caused to be instituted 
crirninal proceedings; or 

That he made a charge of an offence 

(2) That there were no just or lawful grounds for such proceedings; or that 
such char^ was false. 

It is the duty of the prosecution to prove by satisfactory evidence that the 
charge was wilfully false to the knowledge of the maker of the cliarge*. 

(3) That the accused then knew such criminal proceedings or charge to be 
without just or lawful grounds* 

(4) That he did as above with intent to cause injury to the person in ques- 

tion* 

It IS for the prosecution to make out a distinct case against the accused; not 
for the accused in the first instance to show that he had just or lawful grounds’. « 
is for the prosecution to establish its case, and if it fail to supply that proof which is 
required to secure the conviction of the accused, the failure on the part of the laWr 
to examine any particular witness will not imply the guilt of the accused*. Thf 
party accused should be allowed to show the information on which h? acted and the 
Judge ought not only to be satisfied that the facts alleged as the ground for making 
the charge are in themselves untrue and insufficient, but also that they were knoiffl 
to be such to the accused when the charge was made by him*. 

Failure on the part of the complainant to establish the truth of his allegation 
does not by any means justify the inference that complaint was false ; and to secure 
a conviction in this class of cases it must further be established beyond reasona^ 
doubt that the circumstances are not merdy consistent with the guilt of the accused 
but entirely inconsistent with his innocence'* 


Procedure.—Not cognizable—Warrant—Bailable—Not compoundaWe—Tnabie 
by Magistrate, Presidency or first class by Court of Session, Magistratf^ Presidency 
or first class, if the offence charged be punishable with imprisonment for seven yc^ 
or upwards ; by Court of Session alone if the offence charged be capital or punishabl 
with transportation for life. 

Complaint.—A complaint in writing of the Court before which the o^*^.** 
committed, or of some other Court to which such Court is subordinate is required lO 
a prosecution under this section". The Court must make a complaint and cann 
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directly order prosecution. Tlie complaint must set forth the offence, the precise facta 
oa ttluch it is based and the evidence available for proving it^. A Court should not 
make a complaint where there are not sulliacnt materials before it to show that there 
IS a prima facie case against the accused The mere fact that a complaint was dis¬ 
missed by a Magistrate summarily wiU not throw the burden on the complainant to 
prove that the complaint was a reasonable and honest one, and jusUfy a complaint 
by the Court*. 

A prosecution of a charge under this section should not be launched as a matter 
of coura* but only when the complainant can satisfy the Court that the interests of 
justice require a prosecution, and there is a strrmg puma facte case against the ac- 
cused>. Tile fact tliat tlie complainant fails to prove his case is by itself not suffi- 
dent*. Great delay in proceeding under this section will not be tolerated* 

^\^len a false complaint is made to a Magistrate and the complainant is pro¬ 
ceeded against under this section with respect to the complaint, the Magistrate to 
whom the complamt was made is not himsdf competent to inquire into the offence*. 

False charge to the police and to the Magistrate —Where a false charge has 
been made only to the police, or when the person making the false charge has not 
applied to the Magistrate and where no Court proceedings whatever have ensued, then 
no complaint is ncc^ssar>’^ But if a complaint is made to a Court and then a state¬ 
ment is made to a police-officer, the police cannot proceed against the complainant 
wiUiQUt a complaint by the Court* 

The Calcutta High Court has held that where an information to the police 
is followed by a complaint to the Court, based on the same allegations and the same 
charge, and such complamt has been investigated by the Court, the complaint of’the 
Court itself is necessary even for a prosecution of the informant under this section in 
respect of the false charge made to the police* 

The Allahabad High Court has held otherwise'® Where the offence consists 
in giving false information to the police and the case does not go further than a police 
inquiry the offence falls within para. 1 of the section and not witliin para. 2. In 
such a case it is competent to the Magistrate to proceed on the report of the police 
without any formal comolaint under s. 476 of the Criminal Procedure Code”. 

The Bombay High Court has also distinguished the Calcutta case in a case in 
which a complaint was made to the police and after prosecution under this section by 
the police and committal to the Court of Sessioa a fresh complaint was made to a 
Magistrate. It held that no complaint by the Court was necessary'2. 

The Madras High Court has held that where a complaint discloses not only a 
false charge made to the police but also a false charge made to the Magistrate on the 
strength of the same facts, such a case cannot be taken cognizance of by a criminal Court 
without a wntten complamt by the Magistrate as required by s. 195(1) (f>) of the 
Criminal Procedure Code” 

The Patna High Court has held that where an information is lodged with the 
police and the police on inquiry report it to be false but the informant, by an applica¬ 
tion to the Magistrate, insists on a judicial investigation, he is deemed to have preferred 
a complamt to the Magistrate and a complaint by the Court itself is requisite before 
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been compounded is no conclusive answer to a charge made against the prosecutor 
under this section^. 


‘Abetment.—person cannot be convicted of a false charge solely on the 
ground of his having given evidence in support of such charge*. 

Civil remedy.—person aggrieved by a false charge may, if he choose, sue ia 
a civil Court for damages for malicious prosecution, instead of talcing criminal proceed¬ 
ings under this section. (For civil remedy, see the authors’ “Law of Torts’’, Ch. 
XV.) A criminal prosecution for an offence under this section is not a condition pre¬ 
cedent to the right to sue for damages®. 

• ’ PRACTICE. 


Evidence.—Prove (1) that the accused instituted or called to be instituted 
criminal proceedings , or . 

That he made a charge of an offence. 

(2) That there were no just or lawful grounds for such proceedings; or that 
sucli charge was false. 

It iS the duty of the prosecution to prove by satisfactory evidence that the 
charge was wilfully false to the knowledge of the maker of the charge*. 

(3) That the accused then knew such criminal proceedings or charge to he 
without just or lawful grounds* 

(4) That he did as above with intent to cause injury to the person m qucs- 

tion«. 

It IS for the prosecution to make out a distinct case against the accused; not 
for the a«used in the first instance to show that he had just or lawful grounds', h 
Is for the prosecution to establish its case, and if it fail to supply that proof whioi is 
required to secure the conviction of the accused, the failure on the part of the la^ 
to examine any particular witness will not imply the guilt of the accused*. Th*’ 
party accused should be allowed to show the information on which her acted and the 
Judge ought not only to be satisfied that the facts alleged as the ground for making 
the charge are m themselves untrue and insufficient, but also that they were kno^'^ 
to be such to the accused when the charge was made by him*. 

Fmlure on the part of the complainant to establish the truth of his allegation 
does not by any means justify (he inference that the complaint was false ; and to secu^ 
a conviction in this class of cases it must further be established beyond reasona^ 
doubt that the circumstances are not merely consistent with the guilt of the accused 
but entirely inconsistent with his innocence*® 

Procedure.—^Not cognizable—Warrant—^Bailable—Not compoundable—Triable 
by Magistrate, Presidency or first class by Court of Session, AJagistrat^ Presidency 
or first class, if the offence charged be pumshable with imprisonment for seven 
or upwards ; by Court of Session alone if the offence charged be capital or pumshabJe 
witl; tranfportation for life. 

Complaint.—A complaint in writing of the Court before which the 
committed, or of some other Court to which such Court is subordinate is 
a prosecution under this section**. The Court must make a complaint and cannot 
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directly order prosecution. The complaint must set forth the offence, the precise facts 
on \sluch it is based and Uie evidence available for proving it>. A Q>urt should not 
make a complaint where there are not suffiaent materials before it to show that there 
is a prime jack case agamst the accused The mere fact that a complaint was dis¬ 
missed by a Magistrate summarily will not throw the burden on the complainant to 
prove that the complaint was a reasonable and honest one. and justify a complaint 
by the Court*. 

. A prosecution of a charge under tins section should not be launched as a matter 
of course, but only when the complainant can satisfy the Court that the interests of 
justice require a prosecution, and there is a strong prwta facie case against the ac¬ 
cused*. Tlie fact tliat tlie complainant fads to prove his case is by itself not suffi¬ 
cient*. Great delay in proceeding under this section will not be tolerated* 

\YhEn a false complaint is made to a Magistrate and the complainant is pro¬ 
ceeded against under this section with respect to the complaint, the hfagistrate to 
whom the complaint was made is not himself competent to inquire into the offence*. 

False charge to Ike police and to the Magtslrate —Where a false charge has 
been made only to the police, or when the person making the false charge has not 
applied to the Magistrate and where no Court proceedings whatever have ensued, then 
no complaint is necessary’ But if a complaint is made to a Court and then a state¬ 
ment is made to a police-officer, the police cannot proceed against the complainant 
witliout a complaint by the Court* 

The Calcutta High Court has held that where an information to the police 
is follow^ by a complaint to the Court, based c«i the same allegations and the same 
charge, and such complaint has been invcsugated by the Court, tlie complaint of the 
Court itself is necessary even for a prosecution of the informant under this section in 
respect of the false charge made to the police’ 

The Allahabad High Court has held otherwise'® Where the offence consists 
in giving false information to the police and the case does not go further than a police 
inquiry the offence falls withm para. I of the section and not within para. 2. In 
sudi a case it is competent to the Magistrate to proceed on the report of the police 
without any formal complaint under s 476 of the Criminal Procedure Code'*. 

The Bombay High Court has also distinguished the Calcutta case in a case in 
which a complaint was made to the police and after prosecution under this section by 
poUce and committal to the Court of Sesaon, a fresh complaint was made to a 
Magistrate. It held that no complaint by the Court was necessary'^. 

The Madras High Court has held that where a complaint disclose not only a 
false charge made to the police but also a false charge made to the Magistrate on the 
strength of the same facts, such a case cannot be taken cognizance of by a criminal Court 
without a wntten complaint by the Magistrate as required by s. 195(1) (6) of the 
Criminal Procedure Code” 

The Patna High Court has held that where an information is lodged with the 
police and the police on inquiry report it to be false but the informant, by an applica¬ 
tion to the Magistrate, insists on a judiaal investigation, he is deemed to have preferred 
a complaint to the Magistrate and a complaint by the Court itself is requisite before 
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been compounded is no conclusive answ^ to a charge made against the prosecutor 
under this section\ 

'Abetment.—A person cannot be convicted of a false charge solely on the 
ground of his having given evidence in Support of such charge*. 

, Civil remedy.—persc« aggrieved by a false charge may, if he choose, sue ia 
a civil Court for damages for malidous prosecution, instead of tatog criminal proceed¬ 
ings under this section. (For civil r«nedjr, see the authors’ "Law of Torts", Ch. 
XV.) A criminal prosecution for an offence under this section is not a condition pre¬ 
cedent to the right to sue for damages*. 

PRACTICE. 


Evidence.-—Prove (1) that the accused instituted or caused to be instituted 
criminal proceedings ; or . 

That he made a charge of an offence 

(2) That there were no ju&t or lawful grounds for such proceedings; or that 
such charge was false. 

It is the duty of the prosecution to prove by satisfactory evidence that the 
charge was wilfully false to the knowledge of the maker of the diarge*. 

(31 That the accused then knew such criminal proceedings or charge to be 
without just or lawful grounds* 

(4! That he did as above with intent to cause injury to the person in ques- 

tion*. 

It IS for the prosecution to make out a distinct case against the accused^; ^ 
for the accused in the first instance to show that he had just or lawful grofinds’. It 
is for the prosecution to establish its case, and if it fail to supply that proof which >8 
required to secure the conviction of the accused, the failure on the part of the la^ 
to examine any particular witness will not imply the guilt of the accused*. 
party accused should be allowed to show the information on which he acted and the 
Judge ought not only to be satisfied that the facts alleged as the ground for maiinl 
the charge are m themselves untrue and insufficient, but also that they were kno’’"*' 
to be such to the accused when the charge was made by him*. 

Failure on the part of the complainant to establish the troth of his allegation 
does not by any means justify the inference that the complaint was false; and to secure 
a conviction in this class of cases it must further be established beyond reasona^ 
doubt that the circumstances are not merdy consistent with the guilt of the accused 
but entirely inconsistent with his innocence** 


Procedure.—Not cognizable—^^Va^^mt—Bailable—Not compoundable—'Tnable 
by Magistrate, Presidency or first class by Court of Session, Magistrate, Presideni^ 
or first class, if the offence charged be punishable with imprisonment for severi 
or upwards ; by Court of Session alone if die offence charged be capital or pumshaw^ 
with transportation for life 

Complainf.—A complaint m writing of tlie Court before which the 
committed, or of some other Court to which such Court is subordinate is required i 
a prosecution under this section’*. The Court must make a complaint and caniw 
reptTsbad Panday, 2 tV, 
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directly order prosecution. The complaint must set forth the offence, the precise facts 
on wluch it is based and Uie evidence available for proving it^. A Court should not 
make a complaint where there are not sufllcient materials before it to show that there 
is a pTima facie case against the accused The mere fact that a complaint was dis¬ 
missed by a Magistrate summarily will not throw the burden on the complainant to 
prove that the complaint was a reasonable and honest one, and justify a comnlaint 
by the Court*. 

A prosecution of a charge under this secUon should not be launched as a matter 
of i^rse, but only when Uie complainant can satisfy the Court that the interests of 
justice require a prosecution, and there is a strong pnma facte case against the ac¬ 
cused*. 'fhe fact tliat Uie complainant fails to prove his case is by itself not suffi¬ 
cient*. Great delay in proceeding under tlus section will not be tolerated*. 

When a false complaint is made to a Magistrate and the complainant is pro¬ 
ceeded against under this section with respect to the complaint, the Magistrate to 
whom the complamt was made is not himsdf cpmpetcnt to inquire into the offence*. 

False charge to the police and to the Magistrate —Where a false charge has 
been made only to the police, or when the person making the false charge lias not 
applied to the Klagistrate and where no Court proceedings whatever have ensued, then 
no complaint is necessary’ But if a complamt is made to a Court and then a state¬ 
ment is made to a pobcc-officcr. the police cannot proceed against the complainant 
without a complaint by the Court*. 

The Calcutta High Court has held that where an information to the police 
is followed by a complamt to the Court, based wi the same allegations and the same 
charge, and such complaint has been investigated by the Court, the complaint of the 
Court itself is necessary even for a prosecution of the informant under this section in 
respect of the false charge made to the poli«’. 

The Allahabad High Court has held otherwise*® Where the offence consists 
in giving false information to the police and the case does not go further than a police 
inquiry the offence falls within para. I of the section and not within para. 2. In 
such a case it is competent to the Magistrate to proceed on the report of the police 
without any formal complaint under s. 476 of the Criminal Procedure Code”. 

The Bombay High Court has also distinguished the Calcutta case in a case in 
which a complaint was made to the police and after prosecution under this section by 
the police and committal to the Court of Session, a fresh complaint was made to a 
Magistrate. It held that no complamt by the Court was necessary**. 

The Madras High Court has held that where a complaint discloses not only a 
false charge made to the police but also a false charge made to the Magistrate on the 
strength of the same facts, such a case cannot be taken cognizance of by a cnminal Court 
without a wntten complaint by the Magistrate as required by s 195(1) (t>) of the 
Cnminal Procedure Code” 

The Patna High Court has held that where an inforroation is lodged with the 
police and the police on inquiry report it to be false but the informant, by an applica¬ 
tion to the Magistrate, insists on a judicial investigation, he is deemed to have preferred 
a complaint to the Magistrate and a cranplaint by the Court itself is requisite before 
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cognizance of an offence punishable under this sctllon can be taken in respect of the false 
charge made to the police, irrespective of wither the Magistrate has investigated the 
complaint or not^. Where cognizance has been taken by a Magistrate of an offence 
under this section on the complaint of a police-officer, before the informant, by an appli¬ 
cation to the Magistrate, has traversed police report, repeated his charge and asked 
for a judicial investigation, s. 195 (1) (fr) of the Code of Criminal Proc^ure does 
not become applicable, and nothing that can happen subsequently can deprive him of 
his jurisdiction to proceed with the complaint of that offence in accordance with law, 
but where no cognizance has been taken by the Magistrate of the offence under this 
section, the application of the informant, if within the defimtion of a complaint, does 
brings. 195 (1) (6) into operation^. 

Before making complaint whether the accused should be allowed to prove 
the truth of his complaint,—The Calcutta High Court has held that a trial on a d^ge 
under this section for having lodged a false information with the police, without giving 
the informant an opportunity of proving the truth of the information before a Magis¬ 
trate, is bad^. 

Ordinarily a person should be given an opportunity to show cause befoie he is 
ordered to be prosecuted under this section*. But where the complaint has been dis¬ 
missed by the Magistrate as groundless under s. 253 of the Criminal Proc^ure Code, 
and the Magistrate has before him the report of the police in support of his vi^ it is 
not naessary that he should again ask Uie complainant to prove his case which ths 
Magistrate has disbelieved even before he examined the complainant and his witnesses 

The Patna High Court has held that a Magi; 
discretion in ordering a complamant to be prosecuted 

receipt of a police report that the complaint is false. .. ^ _ ■ 

a reasonable time and full opportunity to prove his case before sanction is given for 
his prosecution®. But where in a cognizable case, the police reported that Uie inlor- 
mation given by an informant was false and made a complaint against that infonnant 
under this section, it was held that the Court was not bound before issuing surnm^^ 


liO MCj./.} i</ u«. (ycniw; uf unuuia v< u 

conviction under this section in respect of the false information cannot be contested on 
the sole ground that he was not afforded an opportunity of proving his case*. The Maps* 
trate filing a complaint is no worse off than a private prosecutor, and there is no neep* 
sity that there should be any preliminary inquiry before process issues. The practice 
of automatically issuing notice on the accused, on the filing of a complamt to sliow cauM 
why he should not be prosecuted, is to be condemned as there is in effect a complet‘d 
rehearsal of the real trial, yet there may be cases where it is desirable to allow the 
accused to appear and hear him®. A person against whom a complaint of an otocc 
mentioned m s 195 (1), Criminal Prooxlure Code, is made, is no more entitled to 
an opportunity to show cause why the complamt should not be made than a person 
against whom a complaint of any other offence is made*®. 

The Lahore High Court has held that no person should be proceeded against iw 
making a false charge against another unless he has been given an opportunity of siit> 
stantiating hrs allegations by tlie tnbunal before which the charge is made apd nhjcii 
proposes to take action against him. It is the duty of the tribunal making a complaint 
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under s. 47&. Criminal Procedure Code, to come to a judicwl finding that the allegations 
made before it are prwia fade false*. 

Section 250 of the Criminal Procedure Code.—Where criminal proceedings 
have been instituted ag. . **’ to mnsp injury to him, without lawful 

STHind, Uie Magistrate . , ■ ’ 

direct the complainant 

are instituted, but shou*u ^ ■ 

No pending proceedings.—It must be proved that the original proceeoings aic 
not pending at the lime of the offender’s tnal*. TJie original charge need not have 
been fully heard and dismissed, it is sufficient if it is not pending*. 

Finding should state the nature of the charge.—Where the accused is convicted 
of having made a false charge ol an offence, the nature of the false charge should be 
stated in the finding and entered m the calendar*. 

Punishment under second c/ause.-—Where the accused is convicted under the 
■second clause he ^ould be sentenced to imprisonment, with or witJiout fine, and not 
to fine alone*. 


Suimnar)- proccedrng.—The conviction by a Magistrate of a perswi for an 
offence under this sccaon in a summary proa'edmg is Jmproper^ 

Misdirection to j'ur)-.—In a case of bimgmg a false charge of dacoity under 
this section, the Sessions Judge concluded liis cJiarge to the jury in these words j “ If 
jtni believe tltc charge of dacoity to be false, then you should find the prisoner guilty 
under s. 2U ? oUierwise you should acquit him It was held that the charge was 
erroneous and The fudge should, m the operative part of the charge, instead 

of directing a onf of the most essen* 

tial elements i > false charge 

of dacoity toeju >T.4,»• > should have 

been asked to say whether the charge was false anu vyutuiu^ .. j that charge 

there was no just or lawful ground*. 

Charge.—I (name and office of MagisUate, etc.,) hereby charge you {name of 
accused) as follows — 

That you, on or about the-day ol—, at-, with intent to cause injury 

to one——[instituted criminal proceedings before-charging the said-with hai^ 

con ' ’ 'nr) ftalsdy charged the said-before-sib 

ha\ • —,1 knowing at the tune that there was 33 

or ’ . • far charge) agmnst the said-;andti::sy3; 

the.v..,,.. blc under s 211 of toe Indian PenaJ ^ 

within my cognizance Cor cognizance of the Court of Session). 

And I hereby direct that you be tried (by the said Court (in cases tried :j lU 
^lagtstrale omit these u'ords)] on the said charge. 

Punishraeaf.—As to the FroMier District, see the Frontier Crtzss 
(in of 1901). ss. 6, n and 12 


212, Whenever an offence has been commiffed*, a-i: 
hours or conceals a person whom be 
reason to believe to be the offender*, 
tion of screening from legal puniibzczf 


:<erer hzr^ 
or kzB 
— tatca- 
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shall, if the offence is punishable with death, be punished with 
imprisonment of either description for a term 
which may extend to five years, and shall also be • 
liable to fine ; 

offence is punishable with transportation for life, or 
with imprisonment which may extend to ten years, 
shall be punished with imprisonment of either des¬ 
cription for a term which may extend to three years, 
and shall also be liable to fine ; 
offence is punishable with imprisonment which may 
extend to one year, and not to ten years, shall be punished with im¬ 
prisonment of the description provided for the offence for a term 
which may extend to one-fourth part of the longest term of impri¬ 
sonment provided for the offence, or with fine, or with both. 

“ Offence ” in this section includes any act committed at any 
place out of British India, which, if committed in British India, 
would be punishable under any of the following sections, namely, 
302, 304. 382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 
449, 450, 457, 458, 459, and 460 ; and every such act shall, for the- 
purposes of this section, be deemed to be punishable as if the accused 
person had been guilty of it in British India. 

Exception .—This provision shall not extend to any case in which 
the harbour or concealment is by the husband or wife of the offender. 

ILLUSTRATION. 

A. knowing that B lias committed dacoity, knowingly conceals B In oidtr ^ 
screen him from legal punishment. Here, as B Is liable to transportation for life, A 
is liable to imprisonment of either description for a term not exceeding three years, and 
is also liable to fine. 

COMMENT. 

This section applies to the harbouring’ of persons who have actually committed 
certain offences under the Penal Code or an offence under some special or local law, 
when the thing punishable under such special or local law is punishable with iniP”' 
sonment for a term of six months or upwards. It supposes that some offence has 
actually been committed, and that the harbourer gives refuge to one nhom he 
or has reason to believe to be the offoider with the intention of screwing him from 
legal punishment. It docs not apply to the harbouring of persons, not being cnmmais. 
wlio merely abscond to avoid or delay a judiaal investigation. 

Tlicrc is a difference in the wording of the fourth clause of this section and the 
fourth clause of s. 213. According to this clause no punishment is presented if tnt 
offence committed by the harboured person is not punishable with impnsonment 
“which may extend to one year”. Under clause 4 of s. 213 such an offence is made 
punishable. _ 

Harbouring escaped prisoners of war is punishable under s. 130 and harbounns 
a deserter from the Army, Navy, or Air Force is punishable under s. 136. , 

This section deals with that class of offenders who are knowm as ‘aaxssoncs 
after tJic fact’ under tlie English law. An 'accessory after the fact’ is one wimx 
knowing a felony to have been committed by another, receives, relieves, comforts, o 
assists the felon*. 


if a .'capital 
offence; 

and if the 

if punishable 
with transportaUon 
for life, or with im¬ 
prisonment. 

and if the 


» 2 Hawk. P. C, a 29. 9. 1. 
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Ingredients.—Tlie seclicHi has three essentials :— 

1. Commission of an offence. 

2. Harbouring or concealing the person known or believed to be the offender. 

3. Such concealment must be with the intaition of serening him from legal 
punishment 

1. * Offence has been committed.'—It must be shown that the offence has 
been completed before the offender was harboured or concealed. Hawkins* says •—“ A 
man shall never be construed an accessory to a felony, in respect of the receipt of an 
offender, who at the lime of tlie receipt was not a felon, but afterwards becomes such 
by matter subsequent, as where om receives another who has wounded a person dan¬ 
gerously, that happens to die after such receipt For though the offender be for special 
reasons adjudged to some purposes guilty of homicide ab inilio, yet he shall not be so 

in respect of any others but himself; for fictions in law shall never be carried 
further than live reasons which introduce Uicm tMxessarily require”. Under the Penal 
Code such a person is liable to be convicted of harbouring one who had committed 
grievous hurt. 

2. ' Harbours or conceals a person whom he knows or has reason to be¬ 

lieve to be the offender'.—See s. 216B, t'njra, as to the meaning of ‘harbour’. A 
person who employs another to harbour the offender may be convicted as ‘accessory 
after the fact’thou? ' ' rson can be sup¬ 
posed to * know ’ wl word ‘ offender ’ 

means a person who. . . • . . which is punish¬ 

able either with death, transportation, imprisonment or fine*. 

•Knows’,—It is necessary that the haibourcr at the time when he assists, or 
comforts the offender, should have notice, express or implied, that he had committed a 
crime*. 

* Reason to believe ’.—See s. 26, supra. 

3. ‘ Intention of screening him from legal pumshment '.—The harbouring 
or concealing must be with intent to save the offender from punishment. 

Exceptioa—The exception only extends to the cases where harbour is afforded 
by a wife or husband. No other relationship can excuse the wilful receipt or assistance 
of felons: a father cannot assist his child, a child his parent, a brother his brother, a 
master his servant, or a servant his master. The law in England is to the same effect. 

In a case in England a woman was charged with comforting, harbouring, and 
assisting a man who had committed a murder, and it appeared that she considered 
herself as his wife, and lived wilh him as such for years, it was held that she was 
entitled to be acquitted even though the marriage was in some respects irregular and 
probably invalid*. 

Amendment—^Tfie clause defining ‘ offence ’ under this section was introduced 
by the Indian Criminal Law Amendment Act (HI of 1S94), s. 7. 

PRACTICE. 

Evidence,—Prove (1) that an offence has been committed by the person 
harboured. 

(2) That such offence is punishable with (a) death, or (b) transportaUon for 
life or impnsaiment not exceeding ten years, or (c) imprisonment from one to ten years 

(3) That the accused has harboured or concealed the offender. 

(4) That the accused then knew him to be an offender, or had reason to 
believe him to be so. 


2 Hawk, P. C., t 29, a 32 
Mary Good. (1842) I C & K. 185. 


2 Hawk. P. C, c 29. a 35, 
fatvu. (1837) 2 M, & Rob. 40. 
Laloor, (1929 ) 31 Cr. L. J. 288. 
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(5) That the, accused thereby intended to screen sudi offender from legal 
punishment^. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable 

by Court of Session or by Magistrate Presidency or first class, if the case falls under 
the first or second clause ; by Magistrate, Presidency or first class, or by Court by which 
the offence is triable, if the case falls under, the third clause. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name of 
accused) as follows :— 

That on or about the-day of-the offence of {specify it) was commit¬ 
ted at {specify the place) by AB, and that you on or about the——day of-at—; 

harboured (or concealed) the said AB, knowing {or having reason to believe) at the 
time of the said harbouring {or concealing) that the said AB had, committed the 

said offence of-, and that you thereby committed an offence punishable under 

s. 212 of the Indian Penal Code and within my cognizance (or within the cognizance 
of the Court of Session). 

And I hereby direct that you be tried [by the said Court {in cases tried by 
Magistrate omit these ioo7ds) \ on the said charge. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(III of 1901) 


if a 
offence 


213. Whoever accepts or attempts to obtain, or agrees to accept, 
Takme o/t tc gratification for himself or any other person, or 
to scr^n^i' of' any restitution of property to himself or any other 
iSmwit—"' person^ in consideration of his concealing an offence 

* ” " or of his screening any person from legal punish- 

menri for any offence, or of his not proceeding against any person for 
the purpose of bringing him to legal punishment, 

shall, if the offence is punishable with death, be punished with 
imprisonment of either description for a term 
capital extend to seven years, and shall also be liable 

to fine; 

and if the offence is punishable with transportation for life, or 
with imprisonment which may extend to ten years, 
wim transSSSn shall be punished with imprisonment of either aes- 
for life, or with im- cription for a term which may extend to three years, 
pnsonment. . 

and if the offence is punishable with imprisonment not extend* 
ing to ten years, shall be punished with imprisonment of the desenp* 
tion provided for the offence for a term which may extend to one- 
fourth part of the longest term of imprisonment provided for 
offence, or with fine, or with both. 


COMMENT. 

The compounding of a crime by some agreement not to bring the 
justice, U the property is restored or a pecuniary or other gratification is given is m 
offence punished by this and the following sections. This section does not apply 
the compounding of an offence is legaL It is the duty of every State to 
minals No individual has. therefore, a right to compound any crime because he mu*’ 
self is injured and no one else. 


Ingredients.—^The section has two essentials :— 

* Fatfh Singh. (1889) 12 AIL 4^; Kola Singh. (1867) P, R. No. 21 of 1867, 
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1. A person accepting or attempting to obtain any gratification or restitution of 
property for himself or any other person. 

2. SucJi gratification must have been obtained m consideration of (c) conceal¬ 
ing an oflcnoi, or {b) screening any person from legal punishment for an offence, or (c) 
not proceeding against a person for the purpose of bringing him to legal punishment, 

1. *\Vhoc>cr accepts gratification for liimself or any other person, or 
any restitution of property, ctc.‘—The offence of compounding a larceny may be com¬ 
mitted by a person other than the owner of the goods stolen or a material witness for 
the prosecution*. 

'Gratification*—See s 161. supra 

2. ' In consideration of his concealing aa offence or of his screeniag any 
person from legal punishment —Sec s 214, ttifra This section applies only where 
there has been an actual concealment of an offence, or screening of a person from legal 
punishment, or abstention from proceeding criminally against a person, and as con¬ 
sideration for the same, there has been an acceptance of, or attempt to obtain, or 
agreement to accept, any gratification or restitution of property It has no applica¬ 
tion where only an acceptance of, or attempt to obtain, or agreement to accept, any 
gratification or restitution on a promise to conceal, screen, or abstain, is proved, and 
nothing more*. 

This section is applicable only when it is pro\-ed that the person screened or 
attempted to be sacened from legal punishment has been guilty of an offence*, and 
not when there is merely a suspicion of his having committed some offence*. A person 
complained to the accused, who were Panchayats. that A had stolen his fishing cage 
and concealed it in a tank near his house. The accused came to A’s house and found 
the cage in the tank. They then took him Into custody and threatened to send him. 
up to the thena. Eventually they took from him R$. 5 and did not proceed against 
him. The accused were charged with and found piilty of an offence under this scc- 
tioTL It was held that the conviction was wrong as there was merely a suspicion of 
A having committed theft*. G entrusted certoin jewellery to M, who pledged the 
same with S under circumstances which constituted such pledging the offence of cri¬ 
minal breach of trust The jewellery was later on returned by S to G on the latter 
undertaking not to prosecute M for the offence of criminal breach of trust. M was. 
accused of criminal breach of trust, but was acquitted. S and G were also charged 
with offences under this and the following sections, in that they took and offered’ 
restitution of property i . ' . " ' gis- 

trate convicted S and G i . • , of 

the present case hi must _. . i £d, 

(1) that there could be no screening of an offence, which offence was not proved to- 
have been committed; (2) that the trying Magistrate was bound to proceed on the 
footing that no* criminal breach of trust bad been committed, since the prosecution 
could not make it appear that such an offence had been committed*. 

The word ‘ offence' denotes a thing punishable under the Code or any special, 
or local law (s. 40), 

Exception.—See exception to s 214, infra. 

PRACTICE. 

Evidence.—Prove (1) the commisaon of the offence omcealed. 

(2) That the accused (a) concealed such offence; or (6) screened Ihe- 
offender from legal punishment; or (c) omitted to proceed against such offender so- 
as to bring him to punishment 

i Burgess. (1886) 16 Q. B. D 141. 694, 37 Bom. 658. 

151 Mukhetjee, (1924) 52 Cal. • Gttisk Myle, (1896) 23 CaL 420 

* Sanalal La’.ubhai, (1913) 15 Bom. L. R. « SanaloJ Lalubhai, sup. 
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Under the Criminal Procedure Code, s. 345(1), the offences punishable under 
the sections of the Indian Penal Code specified in the first two columns of the table 
next following may be compounded by the pereons mentioned in the third column of 
that table:— 


by ,hom otoce may 
applic^t be compoundei 


Uttering words, etc., with deliberate in¬ 
tent to wound the religious feelings of 
any person 
Causing hurt 

Wrongfully restr^ing or confining any 
nerson 


Unlawful compulsory labour 
Mischief, when the only loss or damage 
caused is loss or damage to a private 
person. 

Cnminal trespass 

House-trespass | 

Criminal breach of contract of service i 


298 The person whose religious fed- 
mgs are intended to be wound¬ 
ed. 

323, 334 The person to whom the hurt u 
caused. 

341, 342 The person restrained or con¬ 
fined. 

352, 355, 358 The person assaulted _ or W 
whom cnminal force is used- 
374 iThe person compelled to labour. 

426. 427 I The person to whom the lossor 
I damage is caused. 

4471 

i The person in possession of the 
448j property trespassed upon* 

490. 491, 492 The person with whom the 
offender has contiacted 

497) 

j- The husband of the woman. 


Entidng or taking away or detaming with 498J 

cnminal intent a mamed woman. 

Defamation . 500) 

PrinUng or engraNing matter, knowing it 501 

to be defamatory. The person defamed. 

Sale of pnnted or engraved substance 

containing defamatory matter, knowing 502j 

it to contain such matter. 

Insult intended to provoke a breach of 504 The person insulted. 

the peace. ^ _ . -j , j 

Criminal intimidation, except when the 506 The person uitimniateQ- 

offence is punishable with imprisonment 

for seven years . ^jje 

Act caused by making a person believe 508 The person against wn 

that he will be an object cf divine dis* offence was comrniltcu- 

pleasure. , 


(2) The offences pumshable under the sections of the Indian Penal 
specified in the first two columns of the table next following may, with the 
of the Court before which any prosecution for such offence is pending, be compo 
ed by the persons mentioned in the third column of that table ;— - 


Sections of the In-L „ „ ... offence msy 

Voluntanly causing hurt by dangerous 324 The person to whom hurt 

weapons or means. ' caused 

Volunuiiily causing grievous hurt. 325 , Do. 

Voluntanly causing griesTJus hurt on grave 335 Do. 

and sudden provocation ' 
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O0eoce. 


(Sections of the In 
idian Penal Code 
applicable. 


Persons by whom offence may 
be compounded. 


Causing hurt by doing an act so rashlj 337 

and neghgenUy as to endanger humar 
life or the penona] safety of others. 

Causmg g^e^•ous hurt by doing an act sr 338 

rashly and ncghgcnlly as to endanger 
hiunaa life or the personal safety oj 
others. 

Wrongfully confining a person for three 343 

daj-s or more. 

WronefuDy confining a pcrvin in secret 345 

Assault or criminal force in attemptim 357 

lerongfully to confine a person. 

Dishonest misappropriation of property 403 


Cheating . 4 j 7 

Cheating a person whose interest the of 418 

fender was bound, by law or by lega* 
conmet, to protect 

Cheating by personation 419 

■Cheating and dishonestly induang delivery 420 

of property or the making, alteration 
or destruction of a sTiluable vjcuntv 
AOschief by injury to work of irrigation 43 O 

by wrongfully dii citing water when 
the on(y loss or damage caused is loss 
or damage to a pm-ate person 
Hous^lrespasi to commit an offence 451 

(oth^ than theft) punishable with 
impnsonment 

Using a false trade or property mark 482 


Counterfeiting a trade or property mark 
used by another. 

Knowingly selling, or exposing or pos¬ 
seting for sale or for trade or manu- 
Sactunng puTpose, goods marked with 
a counterfeit trade or property mark. 

during the lifetime of a 
husband or wife. 

Uttering words or sounds or making ges¬ 
tures or exhibiting any object mtending. 
to insult the modesty of 3 woman or in¬ 
truding upon the privacy of 3 woman 


483 

486 

494 

509 


The person to whom hurt is 
caused 


Do. 


The person confined 


Do. 

Tlie person assaulted or to 
whom the force was use± 
The owner of the property mis¬ 
appropriated. 

The person cheated. 

Do 


Do. 

Do. 


The person to whom the loss or 
damage is caused. 


The person m possession of the 
house trespassed upon. 

The person to whom the loss or 
injury is caused by such use. 

The person whose trade or pro¬ 
perty mark is counterfeited 


The husband or ivife of the per- 
' son so marrying. 

The woman whom it is intended 
to insult or whose privacy is 
intruded upon. 


(3) When any offence is compoundable under this section, the abetment of 
such offence or an attempt to commit such offence (when such attempt is itself an of¬ 
fence) may be compounded in like manner. 

(4) When the person who would otherwise be competent to compound an 
offence under this section is under the age of eighteen years or is an idiot or a lunatic, 
any person competent to contract on his behalf may with the permission of the Court 
compound such offence. 

(5) When the accused has been committed for trial or when he has been con¬ 
victed and an appeal is pending, no ccwnposition for the offence shall be allowed with¬ 
out the leave of the Court to which he is committed, or, as the case may be, before which 
the appeal is to be heard. 

(5A) A High Court acting in the exetdse of its powers of revision under s. 
439 may allow any person to compound any offence which he is competent to com¬ 
pound under this section. 
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and that third person refused but offered Rs. 15, which offer was rejected by the two 
persons, it was held that thev had committed no offenceh This case has been dissented 
from in a later casa where Rafiq, J., observed : “ I think that if an attempt to take 
a gratification within the meaning of s. 215 of the Indian Penal Code necessanly in¬ 
cludes the idea of a giver and taker, it is no more an attempt to commit an offence but 
a substantive offence, on the language of the section. In an offence like the one speciJid 
in s. 215 of the Indian Penal Code, an attonpt to commit it could only be under cir¬ 
cumstances similar to those of the present case”. In this case S had some of his buffa¬ 
loes stolen. H proposed to S that if S gave him Rs. 200 and promised to take no steps 
to prosecute the thieves he could procure the restoration of the stolen cattle. S, howe\’er, 
would not agree to this proposal and rqjorted the matter to the police. It was held 
that H was guilty of an attempt to commit the offence under this section*. The former 
Chief Court of Lower Burma, dissaiting from Chiitaft case, held that in order to con¬ 
stitute an attempt to commit an offence under tois section it is not necessary that the 
person who is willing to take and the person who is willing to give the ille^ grati¬ 
fication should agree both as to the object for which the gratification is to be given and 
also as to the ^ape or form the gratification is to take. When once a proposal has been 
made for the payment of an illegal gratification whether it is completed by an agreement 
or not the offence of an attempt to commit an offence under this section is complete*. 

3 . * Unless he uses all means in his power to cause the offender to be appre- 
bended, etc.’—The offence under this section is only committed if the person acctot’ 
ing gratification has failed to use all means in his power to cause the offend^ to be 
apprehended. Where a man undertook to attempt to recover certain horses which were 
bdieved to have been stolen, and took money for so doing, but there was no evidence to 


... \ ■ . 

by evidence, the onus of proving that the accused is» 
tion is on him The accused must show that he is n 
having used all means in his power to secure the am. 

PRACTICE. 


Evidence.—Prove (1) that the owner of the property was deprived of it by ^ 
offence under the Code. 

(2) That the accused took, or agreed, or consented to take, the gratificab^ 

(3) That such gratification was under the pretence of,' or on account of, beip' 
ing to recover such property. 

(4) That the accused failed to use all means in his power to cause the offender 
to be apprehended and convicted. 

According to the Calcutta High Court the prosecution need not prove point (41- 

It is not necessary to show that the accused had any connaition with the com¬ 
mission of the previous felony; it is sufficient if the evidence satisfies the Court 
had some corrupt and improper deagn when he received the money; and did not tio« 
fide intend to use such means as he could for the detection and puinshmcnt of me 
offender*. 

Although this section Is enacted to provide for a particular class of offend 
there is no provision of law wluch forbids a conviction under s. 420 for an offcaiiaj 


1 Chittar, (1898) 20 All. 389 
» Hargayan. (1922) 45 All. 159. 161. 
5 Nsa N30,M1904) 2 L. B. IL 310, 1 
L. J. 1116. 

< Ufangu. (1927) 50 All 186. 


* Arman Vila v. Jainulla. 11932) 34 
J. 1015, I1933J Cr. C. 963, 37 C »• 
360. 

* Ibid. 

» John King. (1844) I Cm Sfi. 
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that class, if the necessary facts which constitute an offence under s 420 are proved^,. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Magistrate, Presidency or first class 

Charge.—Where the question is likely to anse whether a person who has ac¬ 
cepted a CT3tificat/on hr the return of stolen nmperty js the actual thief or not. alterna¬ 
tive char^ should be framed under s. 236 of the Code of Criminal Procedure*. 

216. Whenever any person convicted of or charged with an 
o/fcnce*, being in laiv/ul custody for that offence, 
Harbwrinj of- escapes froni such custody, 
caped from custody Or whenever a public servanr, in the exercise 

or apprehen- of the lawfuI powers of such public servant, orders 
deied— ^ certain person to be apprehended for an offence^. 

whoever, knowing of such escape or order for ap¬ 
prehension, harbours* or conceals that person with the intention of 
preventing him from being apprehended, shall be punished in the 
manner following, that is to say, 

if the offence for which the person was in custody or is ordered 
to be apprehended is punishable® with death, he • 
offaice* shall be punished with imprisonment of either des¬ 

cription for a term which may c.xtend to seven years,, 
and shall also be liable to fine; 

if the offence is punishable with transportation for life, or im- 
if punishable prisonment for ten years, he shall be punished with 
Son for hSo?^* imprisonment of cither description for a term which 
imprisonment may extend to three years, with or without fine; . 

and if the offence is punishable with imprisonment which may 
extend to one year and not to ten years, he shall be punished with, 
imprisonment of the description provided for the offence for a ternr 
which may extend to one-fourth part of the longest term of the im¬ 
prisonment provided for such offence, or with fine, or with both. 

“ Offence ” in this section includes also any act or omission of 
which a person is alleged to have been guilty out of British India 
which, if he had been guilty of it in British India, would have been 
punishable as an offence, and for which he is, under anv law relating' 
to extradition*, or under the Fugitive Offenders Act, 1881, or other¬ 
wise, liable to be apprehended or detained in custody in British 
India; and every such act or omission shall, for the purposes of this, 
section, be deemed to be punishable as if the accused person had 
been guilty of it in British India. 

Exce-plton. —This provision does not extend to the case in which 
the harbour or concealment is by the husband or wife of the person 
to be apprehended. 

COMMENT. 

This section should be compared with s. 212. Section 212 deals with the offence- 
of harbouring an offender who having committed an offence abends. This section- 

c/ l55“ raT’ U L B R. <22, 24 (1907) 4 U B_ 



‘544 


l-A\V OP CRIMES. 


[CH.i^P. XI. 


deals with harbouring an offender who has escaped from custody, after being actually 
convicted or charged with the offence, or who^ apprehension has been ordered; this 
latter offence is in the eye of the law more aggravated, and a heavier punishment is 
therefore awarded to it It is thus an a^ravat^i form of the offence punishable under 
s. 212. 

1. ' Offence —This word denotes here anything made punishable by the 
Code, or by any special or local law, when tlw thing made punishable by such law is 
punishable with imprisonment for six months or upwards (s. 40). 

2. ' Public servant —See s. 21, iupra. 

3. ' Orders a certain person to be apprehended for an offence —This ex* 

pression only means that the offence is the causa sine quo non of the apprehension. ^ U 
is an offence und( "*'■••• , ■ „ 

an order has beer • 

to be made not . , . _ ..^ 

but for enforcing a punishment already inflicted on him for having committed the 
offence' It is sufficient to show that against the person harboured, orders of apprehen¬ 
sion had issued for an offence alleged against him, and the subsequent acquittal of the 
person harboured carmot affect the legality of a conviction under this section’. 

4. ‘ Harbours' —See s. 212, supra, and s. 216B, injra The word ' harbour’ 
•does not only mean to provide shelter, food and clothing but includes " the assisting of 
a person in any way to evade apprehension ”* Making a sign to a person on the ap¬ 
proach of the police to escape would fall within the purview of this section*. The 
mere giving of a meal to a gang of dacoits is not an offence within the meaning of this 
■section, because in the absence of any evidence to that effect it cannot be held that the 
intention of the aaused was to prevent them from being apprehended*. 

The word ‘ harbour ’ must be construed liberally. A, man charged with an of¬ 
fence might to-day be found m the house of another, and although he might be living 
in the house own^ by that other person, yet if for all practical purposes the harbour¬ 
ing was at the instance of some person not owning the house but visiting him, then this 
last person U, in law, a person harbouring the accused*. Where after the police had 
informed the accused that a certain person who was in the accused’s house was a pro¬ 
claimed offender, the accused denied the fact that that person was in his house and ga'C 
prevaricating answers with the object of enabling him to escape, it was held that the 
conduct of the accused amounted to an offen<» under this section^. 

5. * Panishabie '.—This word is used merely for the puriiose of describing pai'* 
ticular classes of offences in relation to which the punishment indicated in the section 
is to be inflicted ; and it does not indicate that in a particular case the offence must 
have been punished*. 

6. ' Any law relating to extradition —See p. 23 where the subject of extra¬ 
dition is discussM. 

Amendment—^The paragraph above the exception was inserted by Act X of 
1886, s 23. 

PRACTICE. 

Evidence.—Prove (1) that the peikm in question has been convicted of or 
■charged with, an offence. 


1 Solo«;» Koer, (1909) 11 C. L. J. 109, 11 
Cr. L. J. 93. . _ 

* Ranzasami Coundar, (1928) 52 Mad 73. 
» Sarwan Sinnh. (1922) 5 L. L. J. 329, 24 

Cr. L. J. 659 

* BoIfeoTfln SiMgli. (1925)26 Ct. U J. 1288. 

* Hukam Stngh, (1924 ) 6 L U J. 481. 26 


Cr. L J. 410. u 

« Bhujabali Akappa Gorwadi. (ISl-^j 
Bom. L. R. 583. 13 Cr. L. J. 701. , ^ 

» Vir Singh. (1929 ) 32 Cr. I- 

U930] Cr. C. 73. 

9 Salanjt Koer, sup. 
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(2) That such person in lawful custody for the same. 

(3) That such person escaped from such custody. 

(4) That the accused kne\v of such escape. 

(5) Tliat he wjtli such knowledge harboured, or concealed such offender 

(6) That he did so, with intent to prevent him from being apprehended. 

(7) Tliat the offence in question was puni^able with (o) death, or (b) trans¬ 
portation for life or imprisonment for ten years, or (c) with imprisonment from one to 
•ten years. 

Or pro\-e the following points :— 

(1) That a person had been ordered to be apprehended. 

(2) That such order was the order of a public servant 

(3) * That such order was m the lawful exercise of his powers. 

(4) That the accused knew of such order for apprehension’. 

' (5) "I 

(6) f As above 

(7) J * 

It must be shown that the warrant to arrest the alleged offender was a legal one’. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—TriaUe by 
Court of Session or Magistrate, Presidency or first class, if the case comes under the 
first or second clause; by Magistrate. Presidency or first class, or by Court by which 
the offence is triable, if the case comes under the third clause. 


Charge.—I (.name and office of Atagistrole, etc.,) hereby charge you (name of 
accused) as follows 

That on or about th e— day of-, at-, one AB was charged with or con- 

MCted of an offence under s.—by the Court of lor one was ordered to be appre¬ 
hended for an offence punishable under s —by—a public servant in the exercise of 
his lawful powers as such public servant) and that you knowing of the escape of AB 
(or knowing of the said order for apprdiension) on the -—or about—niay of——, 

at-, harboured or concealed AB with the intention of preventing him from being 

apprehended, and that you thereby committed an offence punishable under s. 216 of 
the Indian Penal Code, and within my cognizance (or the cognizance of the Court 
of Session) 

And I hereby direct that you be tried (by the said Ckjurt] on the said charge. 


Punishment.—Under the Frontier Crimes Regulation* a person convicted of an 
offence under this, or the next secticm, may be sentenced, m heu of or in addition to 
fine, to imprisonment or transportation for not more than seven years. 

The fact that the person harboured has been acquitted, may be taken into con¬ 
sideration in awarding sentence*. 

216A. Whoever, knowing or having reason to believe* that 
Penalty for har- pcfsons arc about to commit or have recently 

bounni robbers or committed robbery* or dacoity*, harbours* them or 
any of them, with the intention of facilitating the 
commission of such robbery or dacoity, or of screening them or any 
of them from punishment, shall be punished with rigorous impri¬ 
sonment for a term which may exjend to seven years, and shall also 
be liable to fine. 

Explanation. —For the purposes of this section it is immaterial 
whether the robbery or dacoity is intended to be committed, or has 
been committed, within or without British India. 


1 Uamam Sinzh, (1924 ) 6 L. L. J. 478, 26 
■Cr. h. J 415 

* Skrtpad Chandavatkar, (1927) 30 Bom 
L. R. 70, 52 Bom. 151. 


Ill of 1901, ss. 11 (3) (d) and 12 (2). 
Rongasami Goundan, (1928) 52 Mai 


L. C 18 
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Exception. —This'-provision does not extend to the case in 
which the harbour is by the husband or wife of the offender. 

COMMENT. , 

, This section was inserted by the Indian Criminal Law Amendment Act (III of 
1894), s. 8. It is specially enacted with a view to enable the Court to inflict aihanced 
parliament where the persons harboured are robbers or dacoits or where they intend 
to commit robbery or dacoity. It is not enrsigh that the person charged under this 
section should be harbouring dacoits in general, but he should be harbouring persons 
who intend to commit a particular dacoity*. 

Section 212 is a general provisicm; and an offence imder s. 216A will be an 
offence under s. 212. But in the case of robbers or dacoits tins section must be applied. 

To justify a conviction under this sertion both knowledge and intention are- 
required*. 

1. 'Reason to believe’.—See s. 26, supra. 

2. ' Robbery ’.—See s. 390, in/ru. 

« 3. 'Dacoity’.—See s. 391, m/ro. 

4. ' Harbours —See s. 216B, infra. 

PRACTICE. 

Evidence.—Prove (1) that the persons in question were about to commit or had- 
recently committed robbery or dacoity. 

(2) That the accused knew this. 

(3) That the accused harboured them or some of them. 

(4) That the accused did so with the intention of (o) facilitating the corn* 
mission of such robbery or dacoity, or (h) screening them or some of them from punish¬ 
ment. 

Procedure.—Cognizable—^Warrant-Bailable—Not compoundable—Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge.— I (name and office of A/agistrate, etc.,) hereby charge you (naffif 
accused') as follows :— 

That you, on or about the-day of-, knew (or having reason to belie'®! 

that AB was about to commit robbery (or dacoity) [or that he had on or about me 
-day of-committed robb^ (or dacoity) at-] harboured him, with the in¬ 
tention of facilitating the commission of robb^ (or dacoity) by the said 
screening him from punishment} and that you thereby committed an offence 
under s. 216A of the Indian Penal Code and within my cognizance [or the cognimn^ 
of the Court of Session], 

And I hereby direct that you be tried (by the said Court] on the said chars 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(III of 1901), Sb. 11 (3) (d) and 12 (2). - 

21()B. In sections 212, 216 and 2I6A the word “ harbour ’ ijj' 

DctaiUon of ‘he supplying a person With Shelter food, 

“harbour” in drink, money, clothes, arms,.ammunition or mta** 
212, 216 of conveyance, or the assistinff a person in any 
216 A. . . apprehension'. • 

COMMENT. 

This .section was insert^ by the Indian Criminal l-aw Amendment 
1894), s. 8. It defines the word ’harbour’ used in ss. 212, 216 and 2I6A. Acts 

1 Sundeidas, (1924) 19 S. L. R- 111, 26 » SaAAaro;fi, (1895) Cr. R. No-39 

Cr. L. J. 1028. Unrep. Cr. C 775. 
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render a person an accessory after the fact at common law are included in this defini¬ 
tion. 

1. * Assisting a person in any way to evade apprehension —The Allahabad 
High Court rs of opimon tliat these words are meant to point to some method ejusdem 
gaiem with those speafied in the earlier portion of the section. They wiU not, for 
instance, include the assisting of an accused person to escape by merely teUing a bare 
he to the police as to his whereabouts*. The Calcutta High Court has, however, held 
otherwise. It has laid down that these words are not restricted to methods which may pro¬ 
perly be regarded as ejusdem getieiis or of a like nature with supplies of food or of 
other necessary articles* -Where, therefore, the accused replied m answer to the inquiry 
by the police that A was in the house and promised to produce him but returned with 
A's son sa>’ing that he had committed a mistake in telling that A was in and thus gave 
time to A to escape on the roof of tlie house, it was held that he had committed an 
offence under this section* The Lahore High Court differing from the Allahabad High 
Court has adopted the view of the Calcutta High Court. It has held that when a 
person gives false information to tlie police with respect to a proclaimed offender or 
warns him of the approach of the police in order that the said offender may make 
good his escape, that person is guilty of the offence of “ harbouring 

CASES. 

The accused was found sleeping, at his threshing floor, on the same cot with 
a proclaimed offender and. when questioned by the police, replied that his companion 
was his guest and nephew. This information was false and was given in order that 
the offender might not be arrested. It was held that the accused was guilty of “ har- 
bouring ” within the meaning of this section* Where a proclaimed offender was arrest¬ 
ed in the act of cooking his meals at the place of a village aemindar and the zemindar 
was present at the time of the arrest, he was hdd to have harboured the offender with 
the knowledge that he was such and with the intention of preventing his apprehension 
within the meamng of this section* Where the awused had lent to some dacoits his 


being charged with an offence, abkonded, and his father, being appointed a speaal 
polioe-officer and directed to produce his son, failed to do so, and long afterwards a 
policeofficer having called at the bouse and demanded the production of the son, the 
father handed him over as soon as he returned from a wait and the’ father was convicted 
of harbouring on the finding that he knew of the whereabouts of the son and had nather 
produced him nor given informaticm to the police, it was held that the father was not 
guilty of " harbouring ” within the meaning of this section*. 

217. Whoever, being a public servant*, knowingly disobeys anv 
Public servant direction of the law* as to the way in which he is 
disobeying direc* to Conduct liirnsclf as such public serva/if, intending 
thereby to save, or knowing it to be likely that he 
son from punish- . Will thereby savc, any person from legal pum'sh- 

S torfdSr'''' punishment than that 

to which he is liable or with intent to savc, or 


J Hussain Baksh. (1903 ) 25 All. 261. 

* Muchi Mum, (1917) 26 C L. J. 141, 21 
C W. N. 1062, 18 Cr. L J. 731, followed in 
Balkaran S«n«A. (1925) 2 O. W. N. 260, 26 
Cr. L. J. 1288. 

* Muthi Mtan, sup i 

* Tara Smgft. (1925) 7 Lah. 30. 


w! l/'gl?”'? (1934) S’ '■ 
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knowing that he is likely thereby to save, any property from forfei¬ 
ture or any charge to which it is liable by law, shall be punished 
with imprisonment of either description for a term which may ex¬ 
tend to two years, or with fine, or with both. 

COMMENT. 

This section and the three following sections deal with disobedience on the part 
of public servants m respect of crffidal duty. Their prefer place is in Chapter IX. 

1. ' Public servant’.—See s. 21, supru. 

2. ' Direction of law ’ means a positive direction of law, such as those con¬ 
tained in ss. 89 and 90 of the Criminal Procedure Code, and cannot be made to 

to the more general obligation by which every subject is bound not to stifle a criminal 
charge Before a person can be convicted under this section, it must be shown that 
there is a direction of law as to the way in which he is to conduct himself as such pub¬ 
lic servant, and this direction must be a direction to be found in some positive statute 
of some rules or regulations which are declared by statute to have the force of law*. 
Where a police constable retained for himself a piece of gold in a search for stolen pro¬ 
perty but not proved to be part of the stolai property and failed to report his possession 
to his superior officer under s. 5^ of the Code of Criminal Procedure, it was held that 
he was guilty of an offence under this section*. , 

3. 'Intending thereby to save...any person from legal punishment .— 

“ It appears ... ‘ oi o 

the accused . . > 

is to conduct .....wv.. u ..v —_ 

tention of saving a person from legal punishment, ai * 
to show that in point of fact the person so intende 
offence or was justly liable to legal punishment.. .a 

section IS equally liable to be punished, although the ' ' 

any person from legal punishment was founded upon a miiuu^cii ~ 

son’s liability to punishmentThus, the actual guilt or, innocence of the 
offenders is immaterial, if the accused believes they are guilty, and intends to sc^ 
them* It is not necessary to establish that an offence has actually been oomimh™ • 

’ Legal punishment' does not include departmental punishmenti.^ 

^Vhere several persons were apprdiended at night time on suspicion of having 
committed culpable honticide, the police-officer tied them together by the hand^ ^ 
kept them in the village in whicli they had been arrested, instead of at once 
them to the nearest police-station. The prisoners escaped in the course of 
It was hdd that the ^lice-officer did not commit an offence under tins section, b«»a 
his intention in keeping the prisoners in the village was merely to wait untu rt « 
more convenient to start, and the disobedience of the rule of law was, therefore, 
such a disobedience as this section contemplates*. 

The accused, a Police Patel, on a complaint having been made to him that 
attempt had been made to commit rape on a girl, made some investigation, 
a panchnatna of the scene of the offence, and arrested the two persons against 
the accusation was laid. ’ He sent them with a report to' the police-station, but on m 
•way the parties came to a settlement and all returned to the village. The complam^ 
informed the Patel that he had no desire to omtinue the proceeding whereupon m 
Patel tore up the panchnama which he had made. For this destruction the Patel wa 


* Per Turner, C. J, in Ramirnki Nayar, 
(1877) 1 Mad. 266, 267. 

» Ram Prasad, (1902) 22 A. W. N. 16. 
i B. Dasappa. (1914) 16 Cr. L. J. 453. 

* Amiruddin, (1878) 3 Cal. 412, 413. 

< Iturdut Surma. (1867) 8 W. R. (&.) 


® Mathuranalh De. (1932 ) 33 Cr. I- J' 

»' Jungle Lali, (1873) 19 IV. R. 

• Ooolum Chund, (1871) P. R ho 18 oi 
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Patel, that it 

■ , • ' • law as to the 

. -be likdy that 

by tearing up the paichnama he would save any person from legal punishment^. 

A com’iction under this section of a village veltt for allowing a person who had 
b^ sentenced by a Village Magistrate to escape on the way to the lock-up was held to 
be bad*. 

PRACTICE 

E^^de^ce.—Fhove (1) tJiat the accused is a public servant 

(2) That he conducted himself in the particular manner charged. 

(3) That such conduct was in the exercise of his duties as such public servant. 

(4) That sudi conduct was in disobedience to a direction of law. 

fS) That when the accused disobeyed such direction of law, he did so know¬ 
ingly. 

(6) That when he was guilty of such disobedience he intended to, or knew 
that It was likdy that he would thereby, save (a) some person from punishment, or 
subject some person to a less punishment than that to which he was entitled ; or (h) 
some property from forfdture or a charge to which it was liable; or (c) that such 
punishment, etc., was legally enforceable, or that such forfeiture, or charge, was a legal 
liability. 

Procedure.—Not cognizable—Summons—BaiJabJe—Not compoundabJe—Triable 
by Magistrate, Presidency, first or second class. 

Charge—It should distinctly state what the direction of law was*. It should 
run as follows 

I (Kami and olfice of Magistrate, etc.,) hereby charge you (name of accused) 
as follows :— 

That on or about th e day of—, at—, you bdng a public servant know¬ 
ingly disobeyed the direction of the law as to the way m which you were to conduct 
yoarui! as such public servant, to wit—, (specify the direction of law) intending 

thereby to save- (or knowing it to be likdy that you will thereby save—) from 

legal punishment [or subject him to a less punishment than that to which'he was 
liable or with intent to save or knowing that you were likely thereby to save some 

property, to wit-, from forfeiture (or any charge to whidi it is liable by law),! 

and that you thereby committed an ^offence punishable under s. 217 of the Indian 
Penal Code, and within my cognizant 

And I hereby direct that you be tried on the said charge. 

218. Whoever, being a public servant, and being; as such pub- 
Public servant servant, charged with the preparation of any re- 
framing incorrw cord OF Other writing*, frames that record or Writing 
mtmt ^ manner which he knows to be incorrect*, with 

person from pun- intent to causc, or knowing it to be likely that he 
forfSuS'" "'*** loss or injury to the public or to 

any person*, or with intent thereby to save, or know¬ 
ing it to be likely that he will thereby save, any person from legal 
punishment*, or with intent to save, or knowing that he is likely 
thereby to save, any property from forfeiture or other charge to 
which it is liable by law, shall be punished with imprisonment of 

I vahd Mhasko;!. (1877 ) 2 

L. K. 57o, 14 Cr. L. J. 441. Bom, 142, ' 

* Bodapali Pentadu, (1882) 1 Weir 197. 
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A report of the commission of a dacoity was made at a thana. The police- 
officer in charge of the thana took down the report which was made to him, but subse¬ 
quently destroyed the report and framed another and a false report of the commissiort 
of a totally different offence to which he obtained the signature of the complainant, 
and which he endeavoured to pass off as the original and correct report made to him 
by the complainant It was held that the police-officer was guilty of offences punish¬ 
able under s. 204 and this section^. Where a Police Inspector had been charg^ with 
framing an incorrect record in that he entered in his diary that certain cartmen told 
him that “ they were not beaten by daooits ”, while m fact they told him that " they 
were beaten by dacoits ”, it was held that this was not sufficient to sustain a conwc- 
tion under this section. But where he, without endeavounng to inquire into the 
truth of the said entry in his diary, destroyed certain records which falsified it'and 
substituted fresh note-books, his bona fides were open to question and he was deemed 
^to have framed an incorrect public record intentionally*. Where a Station House 
Officer, in order to support the Inspector, made a false entry in his diary, that the 
four cartmen stated to him “ as they had said before the Inspector", he was guilty 
of framing an incorrect public record intentionally when it’ appeared from the evidence 
that he took no action on the complaint of the cartmen, and his staternent lhat m 
complaint of dacoity was made to him, was falsified by his own witness*. The 
accused, a head constable, whilst investigating a complaint of theft, searched me 
house of the suspect and found there a piece of cloth and a bodice which the ^pl^' 
ant said belonged to him. Statements made by the complainant and his wife claim¬ 
ing the property to be theirs were taken down. The complainant produced from tus 
house some clothes of his own for comparison. Panehnamas were made of the scarm 
and the comparison. Subsequently, these papers were suppressed, and 
prepared statements, purporting to have been made by the complainant and ms wii 
withdrawing the complaint; and a panchnama of the property produced by the 0 ®- 
plainant which was wrongly suppos^ to have been stolen from his house was maae- 
The accused was charged with offences imnishable under s. 201 and this section. « 
was held that the accused had not aimmiued an offence under s. 201, but that he wa 
guilty of an offence punishable under this section*. , 

Where a patwori, who was bound to make correct entries in the 
a wrong entry knowing that it was wrong and with a criminal intent, it was held uia 
he was guilty of this offence*. 

Incorrect record framed without any of the objects mentioned 
section.—A Village Munsif who submitted a false calendar in which he purported to 
have convicted certain persons of theft was not guilty under this section*. 


PRACTICE. 


Evidence.—Prove (1) that the accused is a public servant 

(2) That he was charged with the preparation of record or other wnting J 
his capacity as a public servant. 

(3) That he framed such record or other writing in an incorrect manner. 

(4) That he then knew that he was framing it in an incorrect manner. 

(5) That he did as above with the intent or with the knowledge that it was 
likely that he would thereby (a) cause loss or injury to the public, or any per^n: or 
(b) save a person from punishment; or Jc) save some property from forfeiture or 
diarge. 

(6) That such punishment was legally enforceable or that such charge or 
forfeiture was a legal liability. 


1 Muhammad Shah Khan, (1898) 20 AH. 
307. 

» Ramaswami lyentar, [19111 2 M. IV. 
N. 44. 12 Cr. L. J. 455. 

• Pasupuled Ramdosf, (I9III 2 M. W. N. 
64, 12 Cr. L. J. 5p2. 


* Anverkhan Mahamadkhan, (19-1) ^ 

Bom. L. R. 823, 22 Cr. L. J. 609. ^ 

* Chandrabhan Lai, (19351 A- f- 

37 Cr. U J. 131. - 

« Ckinnakannu Udayan, (1899) 1 
197- 
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Procedure.—Not cognizable—^Variant—Bailable—Not compoundabh- Triable 
by Court of Sessioa 

Charge.—I {nawe otid o^j^ce of Mogistrale, etc.) hereby charge you (na/ne 
of accused) as follows — 

That on or about the-day of-, you being a public servant charged 

with the preparation of a record (or writing, to wit-), framed the said record 

(or writing) in a manner which you knew to be incorrect (specify the incoTTCct state¬ 
ment) and whicli >ou made with intent to cause (or knowing it to be likely that you 

will theicby cause) loss (or injury) to the public ((or to any person, to wit-) 

(or with intent tliereby to save or knowing it to be likely that you will thereby save 
any person from legal punishment or with intent to save or knowing that you are 

thereby likely to save any property, to wit-) from forfeiture to which it was 

liable by order of the Court lo case No - of-) and that you thereby com¬ 

mitted an offence punishable under s. 218 of the Indian Penal Code and within the 
•cognizance of the Court of Session. 

And I hereby direct that you be tried by the said Court on the said charge. 


219. Whoever, being a public servant*, corruptly* or malici- 
Pubiic ser\-ant m ously* makcs or pronounces in any stage of a judi- 
proceeding*, any report, order, verdict or de- 
reSt? ^etcT^* cision which he knows to be contrary to law, shall 
trary lo law. punished with imprisonment of either descrip¬ 

tion for a term which may extend to seven years, or with fine, or 
with both. 


COMMENT. 


This seaion must be read with s. 77: it contemplates some wilful excess of 
authonty, in other words, a guilty knowledge superadded to an illegal act. Know¬ 
ledge that the commitment is contrary to law is a question of fact, and its existence or 
non-cxistence must be inferred from the circumstances of each cas^ This and the 
next section deal with corrupt or malicious mrdse of the power vested in a public 
servant for a particular purpose. 

1. ' Public servant —See s. 21, supra. 

2. ’ Corruptly —See s. 196, as to the meaning of this word 

3. 'Maliciously—"Malice m common aoeptation means ill-wiJf against a 
person, but in its legal sense it means a wrongful act, done intentionally, without just 
cause or excuse’’*. A man acts maliciously whoi he wilfully and without lawful 
excuse does that which he knows will injure anotfrer in person or property. The term 
‘malidousJy’ denotK a wicked, perverse and Incorrigible disposition*. It means and 
implies an intention to do an act whidi is wrongful, to the detriment of another*. 
Where any person wilfully does an act injurious to another without lawful excuse he 
does it ‘maliciously’*. \Vhcther a person has acted corruptly or maliciously is a 
question of fact and must be proved. Proof of an unlawful commitment to confine¬ 
ment will not of itself warrant the legal inferoua of malice". Where a Village Munsif 
passed a dcaee which was contrary to law, it was held that he was guilty under this 
section of maliciously pronouncing a decirion*. 

4. ' Judicial proceeding —See s. 192, supra. 


» Naravan Babaii, (1872) 9 B. H. C. 346. 

* Per Bayley. J, in Bromaee v. Prosser, 
(1825 ) 4 B & C. 247, 255. 

J Ward. (1872) L R. 1 C C. R 356, 
360l 261, Fosier. p 257. 

♦ Per Bowen, L. J.. in Monul Sleantsbip 
■Co. V. McGretoT. Cow & Co. (1889) 23 Q B. 


D. M8. 612 

. Blackburn, J.. in PemblUon, (1874) 

%'a. 

< Narayan Babaji, sup. 

* PtBTe LaJ, sup. 


L c 18 
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PRACTICE. 

Evidence.—Prove (1) that the accused is a public servant. 

(2) That he made or pronounced the report, order, verdict or decision. 

(3) That he did as in (2) corruptly or maliciously. 

'(4) That such report, order, vordict, or decision was made or pronounced 
in the course of a judicial proceeding. 

(5) That such report, etc., was contrary to law. 

(6) That when the accus^ made or prcmounced the same, he knew it to be- 
contrary to law 

Procedure.—Not cognizable—Warrant—Bailable—Not compouni^ble-TriaUt 
by Court of Session 

220. Whoever, being in any ofBce' which gives him legal 
to authority to commit persons for trial or to confine- 
trial or confinement ment, or to Keep persons in confinement, corruptly 
by person having or maliciouslv* commits any person for trial or con- 
knows that he is finement, or keeps any person in confinement, in tne 
aebng contrary to exercise of that authority, knowing that in so doingr 
he is acting contrary to law^ shall be punished with 
imprisonment of either description for a term which may e.xtend 
to seven years, or with fine, or with both. 

COMMENT. 

This section is a further extension of the principle laid down b the 
section, It is general m Us application whereas the last section applies to judiwsi 
officers It IS intended to prevent an illegal commitment for trial or an illegal confiw* 
ment 

1. * Being in any office '.—The section ai: 5 >lies to those who hold 
offices and not to private persons who have, under certain circumstances, the ngnt » 
confine persons accused of certain offences*. Private persons, if they abuse thair poser, 
cannot be dealt with under this section. 

2. ' Maliciously —^Proof of an unlawful commitment to confinement wdf 

not of Itself warrant the legal inference of malice*. , ^ 

It is only when there has been an excess, by a police-officer, of his legal pos 
of arrest, that it becomes necessary to consider whether he has act^ corruptly or in ^ 
ciously, and with the Knowledge that he was acting contrary to law. Vlhere me 
IS legal, there can be no guilty knowledge " sup^radded to an illegal act , 

necessary to establish against the accused to ju^fy a conviction under this section • 

3. 'Knowing thac in so doing he is acting contrary to law’.— 
that such commitment is contrary to law is a question of fact and not of law 
be proved in order to satisfy the requirement of this section*. 

PRACTICE. 

Evidence.—Prove (1) that the accused held an office, which 
(a) commit persons for trial; or (b) commit persons to confinement; or vcj 
persons in cwifinement. nersof* 

12) That he committed a person for trial or to confinement, or kept a \ 
in confinement in exercise of such powers. 

(3) That he, m doing as above, was acting contrary to law. 

(41. That he at the time knew that he was acting contrary to law. 

* See sa. 59 and 60 of the Code of Criminal • Amorsani Jetha, 

Procedure. ' Bcfiary StngJt, (1867 ) 7 W. R* ( • 

* Naroiort Uabaii, (1872) 9 B. H. C. 346. * Naiayan Saba}!, sup. 
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(5) That he when doing as m (2) also acted corruptly or maliciously. 

Pcoccducc.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Oiurt of Session. 

221.* Whoever, being a public servant*, legally bound* as such 
Intentional omis- public servant to apprehend or to keep in confine- 

appreh^ ment any person charged with or liable to be ap- 
Cc^S°bamd prehended for an offence*, intentionally omits to ap- 
lo apprehend. prehend such person, or intentionally suffers such 
person to escape, or intentionally aids such person in escaping or 
attempting to escape from such confinement, shall be punished as 
follows, that is to say :— 

with imprisonment of either description for a term which may 
extend to seven years, with or without fine, if the person in confine¬ 
ment, or who ought to have been apprehended, was charged with, 
or liable to be apprehended for, an offence punishable with death, 
or 

with imprisonment of either description for a term which may 
extend to three years, with or without fine, if the person in confine¬ 
ment, or who ought to have been apprehended, was charged with, 
or liable to be apprehended for, an offence punishable with trans¬ 
portation for life or imprisonment for a term which may extend to 
ten years; or 

with imprisonment of cither description for a term which may 
extend to two years, with or without fine, if the person in confine¬ 
ment, or who ought to have been apprehended, was charged with, 
or liable to be apprehended for, an offence punishable with impri¬ 
sonment for a term less than ten years. 

COMMENT. 

This and the two following sections deal with the omission to apprehend the 
escape of offenders. 

1. ' Public servant—See s. 21, supra. 

2. ‘ Legally bound ’.—See s. 43, supra. There must be a legal obligation to 
apprehend or to keep in confinement any person charged with an offence. A chowkidar is 
not legally bound as a public servant to apprehend a person accused of committing 
murder outside the village of whidi he is chowkidar, such a person not being a pro-* 
daimed offender, and, not having been found by him in the act of committing such 
murder; and consequently such chowkidar, if he refuse to apprehend such person on 

private person, is not punishable under this section^. 

■ . . a person committing theft at a place which was be- 

. __detained the thief for some time and then released 

him on receiving some money, it was hdd that the chowkidar could not be convicted 
under this section, inasmuch as it was not the statutory duty of the chowkidar to 
arrest or detain the thief. He was not legally bound under s. 54 or 59 of the Cn- 
mmal Procedure Code to do so*. 

3. * Offence thing punishable under the Code or under any special or 
local Jaw (s. 40). 

Special Act.—Where a police-olBcer allowed a prisoner to escape from his cus- 
* Kallu, (1880) 3 All 60. * Bhagtcan Din, (1929) 52 AIL 203. 


tody while he was on duty as sentry, it was held that he could not be convicted under 
the Police Act (V of 1861), but under this ^ction^. 

PRACTICE. 

Evidence.—Prove (1) that the accused js a public servant. ' ’ 

(2) That the person in question had been charged with an offence; or that 
such person was liable to be apprehended for an offence. 

(3) That the accused was legally bound to apprehend such person for the 

same. 

(4) That he onutted to apprehend. 

(5) That he did so intentionally. 

Prove also that the offence for which such person is charged with, etc., is punish¬ 
able (c) with death; or (6) with transpormtion for life or imprisonment up to ten 
years; or (c) with imprisonment for less than ten years. 

Or prove the following points ;— 

(1) That the accused is a public servant. 

* (2) That the person in question was in confinement for an offence. 

(3) That the accused was legally bound to keep such person in such confine¬ 
ment. 

(4) That he suffered such person to escape, or aided such person in escaping 
or m the attempt to escape. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session, if the case comes under the fii^t clause; by a Court of Session, 
Presidency Magistrate, or first class Magistrate, if it comes under the second; by Magit* 
trate, Presidency, first or second class, if it comes under the third. 

Charge.—I t^name and office of Afagtsfrate, etc.,) hereby charge you (name 
of accused) as follows ;— 

Tiiat you, on or about the—*, a t - — "- , being a public servant (stale tke ttoiurt 
of office held by the prisoner so as to make him a public servant) legally bound as sucli 
public servant to keep in confinement AB charged with the offence of——, an offend 
punishable with (slate the punishment) intentionally suffered such person to , 

that you thereby committed an offence punishable under s 22X of the Indian Pbnai 
Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge*. 

For the second paragraph the following may be substituted :— 

That you being a public servant, to wit-, and being as such public 

legally bound to apprehend (or keep in confinement) one AB, who was, on or ab^ 

the——day of-, at-, charged with [or liable to be apprehended for) the onen« 

of-punishable with-, did intentionally omit to apprehend such person (or ui- 

tention^y suffer the said AB to escape or intentionally aid the said AB m escapes ' 
-attempting to escape from such corifinementl ; and that you thereby committed an 
offence punishable under s. 221 of the Indian Penal Code, and within my cognizance 
(or cogruzance of the Court of Sesdon). . 

And I hereby direct that you be tried (by the said Court {:« 

Afagisirate omit these words)] on the said charge. 

222. Whoever, being a public servant*, legally bound* as such 
jntenUonai onus- public Servant to apprehend or to keep in connne- 
ment any person under sentence of a (jourt of 
Uc ser^m bound ticc* for any offence* or lawfully committed to cus- 
intentionally omits to apprehend such person, 
or lawfully com- Of intentionally suffers such person to escape, or m 
tentionally aids® such person in escaping or attempt' 

* futteh Khan, (1874) P. R. hfo. 11 of > Cnminal Procedure Code, Sch- 

1874. i xxvui. 
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ing to escape from such confinement, shall be punished as follows, 
that is to say :— 

with transportation for life or with imprisonment of either 
description for a term which may extend to fourteen years, with or 
without fine, if the person in confinement, or who ought to have 
been apprehended, is under sentence of death ; or 

with imprisonment of cither description for a term which may 
extend to seven years, with or without fine, if the person in confine¬ 
ment, or who ought to have been apprehended, is subject, by a sen¬ 
tence of a Court of Justice, or by virtue of a commutation of such 
sentence, to transportation for life or penal servitude for life, or tO' 
transportation or penal servitude or imprisonment for a term of 
ten years or upwards; or 

with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both, if the person m 
confinement, or who ought to have been apprehended, is subject, by 
a sentence of a Court of Justice, to imprisonment for a term not ex¬ 
tending to ten years or if the person was lawfully committed to cus¬ 
tody. 

COM MENT 

This section is similar to the last section with the exception that the person to 
be appr^aidcd has already been convicted or committed for an offence. It is thus 
an aggravated form of the offence made punishable by the last section. 

1. 'Public servant’.—Sees 21. supra. 

2. ‘ Legally bound —See s 43, supra 

3. ‘ Court of Justice ’.—See s 20, supra. , 

4. * Offence ‘ Offence' means a thing punishable under the Code or under 
any special or local law (s 40). 

5. ‘ Intentionally aids ’.—The meaning of this phrase can be learnt from s 107, 
expln. (2), where it is explained that whoever either prior to or at the time of the 
commission of an act does anything in order to facilitate the commission of that act 
and thereby facilitates the commission thereof is said to aid the doing of that act^. 

Amendment.—^The words " or lawfully committed to custody ’* in the first para¬ 
graph, and "or if the pierson was lawfully committed to custody " at the end were inserted 
by the Indian Penal Code Amendment Act (XXVII of 1870), s 8. 

PRACTICE. 

Evidence.—Prove (1) that the accused is a public servant. 

(2) That the person in question was sentenced by a Court of Justice. 

(3) 

(4) .. 'der such sentence. 

(5) such person. 

( 6 ) 

(7) . . _ 

Or prove points (1), (2) and (S) as above, and further— 

(4) That such person was in confinement under such sentence. 

(5) That the accused was legally bound to keep him in such confinement 

I MauJa Sathsk, (1929) 30 Cr. L. J. 1103.1106. 
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(6) That he suffered such persrai to escape, or aided him in escaping or in 
the attempt to escape. 

• • ) (7) That he did so intentiraially. 

-Prove also the offence for whidi sudi person was confined. 

Or prove the following points :— 

(1) That the accused is a public servam. 

(2) That the person in question had been committed to custody. 

(3) That such committal was lawful 

U) That the accused was legally bound to keep him in confinement under 
such committal. 

(5) That he suffered such person to escape, or aided him in escaping or in the 
■attempt to escape. 

^6) That he did so intentionally. 

Procedure.—Not cognizable—Warrant—^Not bailable if the case is punishable 
under the first or second clause ; bailable if under the third clause—Not compoundable 
—Triable by Court of Session if the case falls under the first or second clau^; by 
Court of Session or Magistrate, Presidency or first class, if it falls under the third. 

Charge.—I (name and office of Maghlrale, etc.,) hereby charge you 
■of accused) as follows :— 

That you, being a public servant, to wit-, and being as such public servant 

legally bound to apprehend (or keep in confinement) one AB, who was, on or about 

the-day of-, at-, under the sentence of the Court of-for the offena of 

- [or who was lawfully committed to custody by-) did intentionally omit to 

apprehend the said AB [or intentionally suffer the said AB to escape, or intention^iy 
aid the said AB in escaping or attempting to escape from sucli confinement] 3^^“ 
you thereby committed an offence punishable under s. 222 of the Indian Penal Coce 
and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

223. Whoever, being a public servant* legally bound as such 
. Escape from con. public Servant to keep in confinement any person 
finement or cus- charged with Or convicted of any offence or law* 
suffered b? pShc fully committed to custody*, negligently suffers such 
servant. person to escape from confinement*, shall be punish¬ 

ed with simple imprisonment for a term which may extend to ti'o 
years, or with fine, or with both. 

COMMENT. 

This section further extends the principle laid down in the two 
tions. It punishes a public servant who negligently suffers any person charged wtri 
offence to escape from confinement. The last two sections deal with intentional om 
sion to apprehend such person. 

Scope.—This section applies oily to cases where the person, who is allowed to 
escape is in custody for an offence, or h^ been aimirntted to custody, and not to a 
where such person has merely been arrested, under civil process*. The latter cases co 
under s. 225A. 

Ingredients.—^The section has three essentials :— 

1. Tlie offender must be a public servant pj 

2. He must be legally bound to keep in confinement a person charged wi 
convicted of an offence or lawfully committed to custody.' 

3. He must negligently suffer such person to escape. 


» Tajautlah. (1885) 12 Cal. 190. 
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1. ' Public secN-ant —See s 21, supra. The expression includes a tonvicU 
Vfarder‘, or a rakha*. but not a village vetb^. 

2. Legally bound to keep in confinement any person charged with or 
convicted of any offence or lawfully committed to custody ’.—See s. 43, supra, 
as to meaning of legally bound The public servant must be legally bound to 
bep in confinement A village policeman is nowhere authorized to take charge 
of convicted prisoners Wicre, Uierefore, a convicted prisoner escaped from the custody 
of a village policeman, it was held that he was not guilty of an offence under this section*. 

’ Offence —' Offence ’ means a thing punishable under the Code or under any 
special or local law (s. 40). 

* Lawfully committed to custody*.—Unless the custody is lawful no offence 
IS committed. If a public servant lias no right to keep a person in custody he is 
not guilty of an offence under this section for allowing that person to escape^. The 
police of a Native State arrested in British territory a person suspected of having com¬ 
mitted an offence m that State, and made him over to a chowkidar from whose custody 
he escaped. It was held that as nathcr the original arrest nor the subsequent custody 
by the ehou-hdar were lawful, the choukidar could not be convicted under this section^. 

3. ’ Negligently suffers such person to escape from confinement —Before 

. . , . . > escape it must be 

■ . 'C was at least the 

vn that the escape 

was directly due to negligence Where an officer in cliarge of a police-station was order¬ 
ed to despatch certain prisoners and he left the station ordering the head constable to 
despatch them and on the way the prisoners escaped, it was hdd that the negligence 
of the officer in charge was too remotely connected with the escape and he could not be 
convicted under this section*. Where the accused marched a prisoner after sunset, con¬ 
trary to the directions of the Magistrate, and the pnsoner was rescued, it was held that 
no offence under this section was made out*. Certain police constables w-ere conveying 
a dangerous prisoner in a camel-cart. The constables had put on the pnsoner two sets 
of hand-cuffs. One set bound his hands together and by the other set he was bound 
to a side of the camel-cart There was also a rope round the prisoner’s waist. During 
the course of the journey the accused demanded to be let down the cart to answer the 
-call of nature. One set of hand-cuffs was taken off in order to enable the pnsoner to 
leave the camel-cart for the purpose mentioned The rope remained round his waist 
and one set of hand-cuffs remained in his hands The pnsoner raised a sudden alarm 
of a snake and in the momentary confusion jerked away the rope and managed to get 
■ . . • - t 


'Escape from confinement’.—"It seems...that the legislature, in ss. 220 to 
225, has used the words confinement and custody as co-extensive, and indicates by them 
one and the same tlung, regarded frwn different points of inew " We cannot hold 
that the expression ‘escape from confinement’ should be limited in its application to 
escape from the particular sort or place of confinement to which tlie pnsoner was sub¬ 
jected or in which he was restrained at the time of the occurrence The accused were 


* Kailachand Moitree, (1867) 7 W. R. 
(Cr) 63 ( 99] ; Oodad. (1888) Unrep. Cn C 

.389 

* Fula Bhana, (1888) Cr. R. Na 40 of 
1888. Unrep. Cr. C. 388. 

* Bodapati Pentadu, (1882) 1 Weir 197. 

* /aglta Raysine, (1899) 1 Bom. L, R. 
.349 

* Drfx', (1907 ) 29 All. 377. See to the same 
.effect Choihalta. (1891) P. R. No 20 of 1891. 

" lb\d. 


f Duiga Prasad. (1910) 7 A. L. J. 907.* 
11 Cr, L. J. 478. 

» District Magistrate o} NcUore, (1909) 6 
M L. T. 247. 10 Cr. L. J 293 
» Cirdhan (1917) 15 A. L J. 883, 19 Cr. 
L. J. 78. 

to Per Ploftden. J., m Inam Din, (1890) 
P. R. No 2 of 1891, Fa • V / 

“ Per Rivaz. J, in Albel Singh. (1890) P 
R. Na 32 of 1890. ^ 
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-keeping guard on certain cells in a jail where certain condemned prisoners were confined. 
When they were relieved it transpired that the prisoners under their charge were not in 
thdr cdls. They were, however, subsequmtiy discovered crouching on the roofs of thdr 
cells, and were immediately re-captured. It was held that the accused were not guilty of 
this offence. For “ the prisoners were still in ‘ confinement ’ when crouching upon the 
roof of their cells, inasmuch aS they were still within the prison walls and were not at 
liberty. An attempt to escape from confinemait had no doubt been made, but negli¬ 
gently suffering such an attempt is not an offence within the provision of s. 223 A 
Magistrate, acting upon a petition, arrested and took the statement of the prisoner. 
He then sent the prisoner to a police-officer for investigation and report, who alloii'ed 
the prisoner to go at large. It was held that the Magistrate’s order nught be taken to 
have been passed under s. 167, Criminal Procedure Code, and therefore the prisoner was 
lawfully committed to the custody of the police; that the officer was bound to detain him in 
custody until released therefrom by due course of law, and that the officer, having 
negligently suffered the prisoner to escape, was guilty under this section*. The accused, 
a daffedar in charge of one of the postern gat^ of a jail, suffered certain convicts to 
pass out of the gate at which he was stationed, not intending that they should escape 
but to allow of their having an interview with their friends. The convicts taking ad¬ 
vantage of the accused’s overconfidence effected their escape. It was held that the 
accused was guilty of this offence^. The accused, a warder, was placed in charge of a 
gang of fifteen prisoners to do agricultural work. In contravention of his orders he 
allowed two of the prisoners to go to cemetery m charge of a convict warder in 
water trees there The cemetery was at some distance and not within sight, nor did 
the accused attempt to patrdl in that direction. It was held that the accused iicre 
guilty of an offence under this section*. 

Amendment.—The words “or lawfully committed to custody” were added br 
the Indian Criminal Law Amendment Act (XXXVII of 1870), s. 8. 

PRACTICE. 

Evidence.—Prove (1) that the accused is a public servant. 

(2) That the person in question was charged with or convicted of an offence. 

(3) That the accused was legally bound to keep such person in confinement 

(4) That he suffered such person to escape therefrom. 

(5) That he acted negligently when suffering such person to escape*. 

Or prove (1) that the accused is a public servant. 

■ (2) That the person m question was committed to custody. 

(3) That such committal was lawful. 

(4) That the accused was legally bound to keep in confinement such perso 
under such committal. 

(5) That he suffered such person to escape from confinement. 

(6) That he acted negligently when suffering such escape. . 

Procedure.—Not cognizable—Summons—^Bailable—^Not compoundaW^ 

Magistrate, Presidency, or first or second class. 

Charge.—I {name and office of MagkUate, etc.,) hereby charge you 
of accused) as follows :— 

That you, on or about the-day oi-, being a public 

wit-and as such public.servant legally bound to keep in confinement . 

who was charged with the offen« of-under section- , oi the Indian POfi 

Code, (or convicted of, or lawfully oimmiUcd to custody) negligently suffered the 
AB to escape from confinement, and that you thereby committed an offence pum^ 
able under s. 223 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tri^ on the said charge. 


> Mbd Singh. (1890) P. R. No. 32 of 
1890. 

* Ashrof Mi. (1883) 6 All. 129. 

J Ghulam /Hi.''(1883) P. R, Na 19 of 


1883. ,,a,Q 

♦ Ashan AH. (1918) P. R. No. H o' 

20 Cr. L. J. 350. 

' ffur Singh. (1935) 40 C. N- 
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224. Whoever intentionally offers any resistance or illegal 
Rc-^i-tance or obstruction to thc lawful apprehension of himself 
oj-truciion by a offcncc With which he is charged* or of 

person 10 his law- which he has been convicted, or escapes or attempts 
lul apprehension . , , • , , V. 

to escape from any custody in which he is lawfully 
detained for any such offence*, shall be punished with imprisonment 
of either description for a term which may extend to two years, or 
with fine, or with both. 

Explanation. —The punishment in this section is in addition 
to the punishment for which thc person to be apprehended or detain¬ 
ed in custody was liable for the offence with which he was charged, 
or of which he was convicted. 

COMMENT 

This and tlie section following relate to resi^ance or illegal obstruction offered 
to the lawful apprehension of any person Sections 221-223 punish public servants who 
fail to apprehend or confine persons liable to be apprehend^ or confined 

Scope.—This section punishes the persons who offer resistance ’or obstruction to 
their lawful apprehension It requires that the accused person must offer resistance or 
illegal obstruction to the lawful apprehension of himself for any offence with which he 
has either been charged or of which he has been convicted'. 

Ingredients.— The section deals with two kinds of offences :— 

1. Resistance or illegal obstruction by a person to his lawful apprehension for 
any offence with which he is charged. 

2. Escape or attempt to escape by a person from lawful custody for the offence 
with whicit he is charged or of whi^ he has been convicted 

1. 'Resistance or illegal obstruction to thc lawful apprehension.. foe any 
■ offence with which he is charged '.—The prosecution should show that the apprehen¬ 
sion or arrest made or attempted was lawful in every way*. Trivial resistance to un¬ 
lawful force on the part of an arresting officer does not constitute an offence under this 
section*. 

The accused committed contempt of Court and was ordered into custody by the 
presiding Magistrate- He resisted the arrest, but was ultimately arrested in a Court 
on a warrant issued by the Magistrate, and was tried and convicted of the offence of 
resisting lawful arrest. It was held that the conviction was legal*. Where the accused 
having been sentenced to imprisonment by a Village Magistrate refused to submit to 
the sentence and went away, and the evidence did not show that any proper attempt 
was made to arrest her, it was held that the conviction under this section was bad®. 

* Illegal obstruction ’.—^The simple evading of arrest does not amount to resis¬ 
tance or illegal obstruction to lawful apprehension*. As to the word “ illegal ”, see 
s. 43, supra. 

‘ Offence ’ Offence ’ means a thing punishable under the Code or any special 
or local law (s. 40). Escapes by parties detained for offences not putushable under the 
Code are punishable under this seclitm*. 

' Charged ’.—An arrest of a person by an officer authorized in that behalf is a 
charge, that is, an imputation of the alleged offence though but a prima facie imputa- 


» Khanu Koii, (1923) 18 S L. R. 301, 25 
Cr. L. J. 462. 

* KaUtk Chandra Moily, (1932) 33 O. 
L J. 706. 

3 Tan Setn, (1901) 1 L. B. R. 173. 


* Afahomtned Kassim, (1881) I Weir 204. 
» NooTuboobu (1882) I Weir 204. 

* Nanjan. (1888) 1 Weir 205. 

» (1866) 3 M. H. C. Appx. 11. 
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tion until the case goes before some functitmaiy authorized to deal with it^. The word 
“ charged ” is used in the popular sense as implying inculpation of an alleged offence 
as distinguished from a charge formulated after trials, 

2. ’ Escapes or attempts to escape from any custody in which he is lawfully 
detained for any such offence —A man legally arrested for an offence must submit 
to be tned and dealt with according to law. If he gains his liberty befpre he is deli¬ 
vered by due course of law he commits the offence of escape^. Thus, where a person, 
having been legally arrested, was subsequently left unguarded and he escaped, it was 
held that he was guilty under this section*. Manual detention is not essential to con¬ 
stitute arrest®. 

'Custody in which he is lawfully detained *.—In construing these words re¬ 
gard must be had to the nature of the custody itself as well as to the circumstances un¬ 
der which the authonty to arrest and keep in custody arises®. The mere fact that a 
constable in charge of the accused, who was detained in a jail, became insensible was 
held not to determine the lawful custody of the accused^. 

^Vhere a person, apprehended on a charge of a cognizable offence, escapes from 
lawful custody, his liability to pumshment is riot affected by the circumstance that a 
•competent Court determines his offence to be other than that with which he has been 
charged But, if charged with a non-cognizable offence, the police-officer who appre¬ 
hends him without warrant does not have him in lawful custody, and his escape is not 
pumshable under this section*. 

A person is not in lawful custody if the person apprehending him or causing his 
apprehension has no power to arrest*, or if he is arrested on a warrant, not lawfully 
signed*®, or by a person who cannot legally arrest, eg., a chowkidar^^, or if he is kept 
in confinement for inflicting illegal punishment'*. 

Cases.—A person of the same name as the offender was arrested, tried and ac¬ 
quitted Whilst under arrest the accused escaped from custody. It was held that he 
was not liable to conviction under this section*®. Where a prisoner escaped from law¬ 
ful custody while on his way to undergo a sentence of transportation, he was held bwle 
under this section and not under s. 226'*. Escape from custody by a thief, who had been, 
caught by a private person in the very act of stealing, at a time when the tluef 
bdng sent to the nearest police-station in custody of a person, who had not witnessed 
the offence, was held to ^ an offence under this section'*. A prisoner in a jail was 
employed in brickfields outside the jail. While so employed he endeavoured to ^ 
cape, but was re-captured. It was held that he had committed an offence under this 
se^on'®. A process-server went to the village of the accused and told him that he had 
a warrant for him and took liim before the Village Alagistrate, who then read out the 
warrant to the accused The process-server informed him ^at he should pay me 
amount. The accused’s offer to pay a less sum than that mentioned in the warrant 


i Kutia Alu, (1886) Unrep. Cr. C 298, 
Cr. R, No. 46 of 1886. 

® Kalta Antra, (1926) 29 Bom. L. R 168, 
28 Cr. L. J. 380 

* Russell, Vol. I. 8lh Edn. p. 51& 

* Muppan, (1895) 18 Mad. 401; Kolia 
Anna, sup. 

5 Nanjan. (1883) 1 Weir 2(6. 

* (1878) 1 Weir 199. 

r Saude’ta Gounden, (1890) 1 Wdr 203. 
» Ram Saran Teu-aii, (1875 ) 24 W. R. 
(Cr.) 45. See also Chakua, (1896) 16 A W. 
N. 151. 

» Rut Singh. (1885) P. R. No. 21 of 1885; 
Boiiigan, (1882 ) 5 Mad. 22 ; Kalian. (1896) 
19 Mad. 310: Lam Rom. (1898) P. R. No. 
12 of 1893 , Pattdaiam Thulkanam. (1883) 1 
Wcir 205: AVjar. 11932J Cr. C 328, 33 Cr. 
L. J. 680. 


Rut Singh, sup.; Mousi Lai, (1918) 5 
P. L. W. 226. ,, r,. 

Puma Chandra Kundu, (1913) 41 
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»» Uppala Kollayya. (1915) 18 M- *• 
310. 16 Cr. L J 672 
>* Ganga Charan Singh. 

337. See /ohri. (1901) 23 Ml 26o. 
the e.scapc was from the custody of on w 
who had no ri^t to arrest the 
the offence was not committed m n>» V 

Ramasamy, (1868) 4 M. I*- ,4 
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ha\-ing been refused, he ran away. It was held that the accused was duly arrested 
and was in the custody of the proccss-scTver at the time he made liis escape’. 

’ For apy such offence '.—These words mean, for any offence with which a 
person is charge or of which lie has been convicted. So that it will be an offence for 
a man to escape from custody after he has been lawfully arrested on a charge of having 
committed an offence although he may not be convicted of such latter offence. An 
accused pei^n is no less guilty than a convicted sjerson, if he escapes from lawful cus¬ 
tody’. Escape from custody when such detention is not for an offence is not punish¬ 
able under this section’ 

An escape from custody, when a person is being taken before a Magistrate for 
the purpose of being bound over to keep good behaviour, is not punishable under this 
section* for in such a case he is not in custody for an offence. He could, however, be 
punished under s, 225B 

' Escape with consent *.—Even when the escape is effected by the consent or 
the neglect of the person that kept the pnsoner in custody, the latter is no less guilty, 
as neitlier such illegal consent nor neglect absolves the prisoner from the duty of sub¬ 
mitting to the judgment of the law*. 

Police-officer to show the authority under which he Is acting.—It may be 
desirable or even obligatory that if called upon the police-officer making an arrest should 
slww the person arrested the authority under which he is acting; but to hold that he 
is bound to do so before he can properly arrest and detain in custody such a person, 
so as to make Uie arrest and the detention lawful, would be to extend the law be¬ 
yond what the Legislature has thought proper to declare it^ 

An endorsement in a warrant of ancst should be made properly in accordance 
"With law. If it is made only by initials which are proved or identified to be of the 
proner person the warrant does not become invalid by reason merely of its being 
initialled'. 

Explaoaiioa.—The explanation does not require that a sentence of imprison¬ 
ment under this section must be made to run consecutively to a sentence imposed for 
the main offence of which the accused has been convicted*. 


PRACTICE. 


Evidence.—When the offence charged is that of resistance to apprehension, 
jirove— 

(1) That the accused is charged with an offence. 

(2) That he offered resistance or obstruction to his apprehension. 

(3) That such resistance or obstruction was illegal. 

(4) That the accused offered it intentionally. 

When the offence charged is that of escape from custody, prove— 

(1) That the accused had been charged with or convicted of an offence. 

(2) That he was detained in custody. 

(3) That such detention in custody was in respect of such charge or con- 

-viction. ♦ 


(4) That such detention in custody was lawful. 

(5) That the accused escaped from sudi custody or attempted to do so 

(6) That the accused did so intentionally. 


> Venka/achelJ Samban.(1892)1 Wor 206 

* Deo Sahay Lai, (1900) 28 CaL 253, 
255 : Mohammed Kazt. (1916) 43 CaL 1161 
Kaiia Amta. (1926) 29 Bom. L. R, 168. 28 

•Cr. L. J 380; Po Hla. (1906) 12 Bunna L. 
R, 246, 3 L. B R. 221, 4 Cr. L. J. 589. 

* Ganga Chaian Smgh, (1893 ) 21 cj 337 
« Shasti Chum Napit, (1882) 8 CaL 331: 

.Kandhaia. (1884 ) 7 All. 67; (1874) 7 M 


H. C Appx. 41. 

f 1 Russell, 8th Edn , p. 519 , Roscoe. 
Uth Edn, p 581. 

• Basont Loll, (1900 ) 27 CaL 320 
’ Abdul Sikdar v. Malhu Singh, (1901) 
a C. W. N. 447. 

(1934) 36 Bom. L R. 963. 36 
Vi’. L. J. 282 (1). 



Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Tnable by 
Magistrate, Presidency, first or second dass. ’ 

Venue.—A charge of having escaped from custody may be inquired into and 
tried wherever the person happens to be when the charge is made^. 

Punishment.—The pumshment awardable under this secdon beit^ in addition 
to the original sentence, the Courts, when passing a sentence, must comply with the 
directions of s. 396 (2), (3), of the Code of Criminal Procedure^. 

Charge.—I (nawie and office of Mag^traie, etc.,) hereby charge you {name 
of accused) as follows :— 

That you, on or about the-day of-,at-, I intentionally oSeied 

resistance (or illegal obstruction) to your lawful apprehension for the offence of—with 
which you were charged (or of which you had been convicted)] (or) (escaped 

or attempted to escape from the custody of-in which you were lawfully detained 

for the offence of-land thereby committed an offence punishable under s 224 of 

the Indian Penal Code and within my cognizance. 

And I hereby direct that you be tned on the said charge. 

225. Whoever intentionally offers any resistance^ or illegal* 
P . obstruction to the lawful apprehension of any other 

strurtionfaw°fui person for an offence, or rescues® or attempts res* 
apprehension of an- ^ue any Other pcfson from any custody in which 
0 er person pcrson is lawfully detained* for an offence, 

shall be punished with imprisonment of either description for a term 
which may e.vtend to two years, or with fine, or with both; 

or, if the person to be apprehended, or the person rescued, or 
attempted to be rescued, is charged with or liable to be apprehend¬ 
ed for an offence punishable with transportation for life or inipn* 
sonment for a term which may extend to ten years, shall be punish¬ 
ed with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine; , 

or, if the person to be apprehended, or rescued, or attempted 
to be rescued, is charged with or liable to be apprehended for ai' 
offence punishable with death, shall be punished with imprison¬ 
ment of cither description for a term which may extend to seven 
years, and shall also be liable to fine; 

or, if the person to be apprehended or rescued, or attempted to- 
be rescued, is liable under the sentence of a Court of Justice, or O) 
virtue of a commutation of such a sentence, to transportation to 
life, or to transportation, penal servitude, or imprisonment, for a 
term of ten years or upwards, shall be punished with imprisonmen 
of either description for a term which may extend to seven years, 
and shall also be liable to fine; 

or, if the person to be apprehended or rescued, or attempted m 
be rescued, is under sentence of death, shall be punished with trans¬ 
portation for life or imprisonment of either description for a tern 
not exceeding ten years, and shall also be liable to fine. 

* Cnnunal Procedure Code. s. 181. 203; Dhoonda Bkooya (1867 ) 8 W. R- 

* Chwna Madakudumban, (1882) I Weir 85. 
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COMMENT. 

This section punislies a person who— 

(1) intentionally offers resistance or distruction to the lawful apprehension 
of an offender; or 

(2) rescues or attempts to rescue a peraon from a custody m which he is law¬ 
fully detained for an offenca 

The last section punislies the offenders themselves. Section 130 deals with 
the rescue of a prisoner of State or War, and s 186, with rescue in any other case 

1. ' Inrcncionally offers resisuace'.—^The intention of the accused is an 
important ingredient in the offence If the apprehension is not lawful then resis¬ 
tance to such apprehension will not be any offence Where a police-officer sent vil¬ 
lagers to arrest certain persons suspected of theft, contrary to the Code of Cnminal 
Procedure which confers no powers on a police-officer to send persons who are not 
police-officers to make an arrest which he could lawfully make, vt was held that resis¬ 
tance to the villagers did not constitute an offence under this section*. A person who 
offers resistance or obstruction to the arrest by a private person of another person, 
who is escaping after the commission of a non-bailable and cognizable offence but who 
did not commit the offence in view of the person attempting to arrest him, cannot be 
held to ha\e committed an offence under This s^rtion*. When a Sub-Inspector of 
Police went to a village dressed up in his uniform to arrest the accused in a most ille¬ 
gal and reprehensible manner, it was held that the accused could not be held guilty 
under this section if they offered resistance to the police*. 

Threatening a Sub-Inspector of Excise in order to prevent him from arresting 
an offender amounts to offering resistance and illegal obstruction to arrest*. 

2. ’ Illegal—See s. 43, supra. 

3. ' Rescues '.—This word is not defined in the Code ' Rescue' is the act of 
forably freeing a person from custody against the will of those who have him in cus¬ 
tody. If the person rescued is in the custody of a private person, the offender must 
have notice of the fact that the person rescued is m such custody*. ‘ Rescue' implies in¬ 
tention and the use of violence to effect the object desired*. The act of rescue will always 
“be accomplished by the use of a certain amount of criminal force. A person, under 
such circumstances, cannot be convicted of both rescuing another person and using 
force*. A person rescuing a prisoner arrested by a police-officer as a member of an 
unlawful assembly*, and a person rescuing a thief from the custody of a private per¬ 
son who had arrested him m the act of stealing’, or from the cust^y of a chowkidar 
to whom a pnvate person had handed over the thief after anestmg him*®, were held 
to have committed an offence under this section 

4. ’ Lawfully detained'.—The person from whose custody the rescue is effect¬ 
ed must have authority to lawfully detain the person rescued. Otherwise no offence 
is committed for effecting the rescue**. It is not necessary that the custody from 
which the offender is rescued should be that of a policeman, it is enough that the cus¬ 
tody is one which is authorized by law**, and it must be proved that the person rescued 
was m lawful custody at the time**. Otherwise no offence is committed. The accused 
rescuing a person alleged to have ccwnnulted theft, who was unlawfully arrested by a 


* Talk Pyu, (1909 ) 5 L. B. R, 21, 10 Cr. 
L, J. 118. 

* Alawal. (1921) 4 U. P. L. R. (L.) 21, 
P. L. R. 19 of 1922. 23 Cr. L J, 3 

» Gaya Din. (1934) 9 Luck. 517. 

« Bfchu Mian. (1930) 12 P. L. T. 312, 
J1 Cr. L. J. 465. 

* Stephen, Dig. Cr. L., Art 162 

6 Ghulam. Ah. (1883) P. R No 19 ol 
1883; KoBu. (1922) 4 L. L. J. 448. 23 Cr. 
L. J. 693. 


* Kalisankar Sandyal. (1869) 3 Beng. L. 
R. (A Cr. J.) 14. 

^ Assart Shurreff, (1870) 13 W. R. (Cr) 

• Kulti, (1888) 11 Mad. 441. 

!! PoTSuldhan Smgfc. (1907 ) 29 AIL 575 
rlL.'?*’/?* 35 Cal. 361 ; Kesar 

119321 Cr. C 328. 33 Cr. L. J. 680. 

“ sup: (1878) 1 Weir 199 



S68 


LAW OF CRIMES. [CHAP. XI. 

(3) That he omitted to apprehend that person, or suffered him to escape from 
<»nfinement. 

(4) That he did as above intentiot^ly [or negligently (for clause (6)]. 

(5) That the offence does not fall under s. 221, 222 or 223 or any other law. 

Procedure.—(o) In the case of intentional omission or sufferance—Not cog¬ 
nizable—Warrant—Bailable—Not compoundable—^Triable by Court of Session, Pre¬ 
sidency Magistrate or Magistrate of the first claK. 

(6) In the case of negligent omission or sufferance—Not cognizable—Sum¬ 
mons—Bailable—Not compoundable—Triable by Presidency Magistrate or Ma^s- 
trate of the first or second class 

.Charge.—1 {nome and office of Magisliale, etc.,) hereby charge you (name of 
Of cased) as follows :— 

That you, on or about the-day of-, at-, being a public servant 

legally bound as such public servant to apprehend (or to keep in confinement) one AB 
intentionally (or negligently) omitted to apprehend the said AB (or suffered the said 
AB to escape from fconfinement) and that you thereby committed an offence punish¬ 
able under s 225A of the Indian Penal Code and within my cognizance (or the cog¬ 
nizance of the Court of Session), 

And I hereby direct that you be tried (by the said C^urt (irt cases tried by 
Magistrate omit these words)] on the said charge. 

223B. Whoever, in any case not provided for in section 224 - 

Resistance or ob- Section 225 OF in any other law for the time being 
stniction to lawful in force, intentionally offers any resistance or illegal 
obstruction^ to the lawful apprehension* of himself 
cases not otherwise or of any Other person, or escapes or attempts to es* 
provided for custody in which he is lawfully de¬ 

tained*, or rescues or attempts to rescue any other person from any 
custody in which that person is lawfully detained, shall be punished 
•with imprisonment of either description for a term which may e.xtend 
to six months, or with fine, or with both. 

COMMENT. 

This section was substituted by the Indian Criminal Law Amendment Act (N 
of 1886), s. 24(1). 

Chapters IV (General Exertions) and V (Abetment) of the Code apply 
offences punishable under this section. 

Ob}ea.—This section was introduced to provide for cases referred to in SJi^h 
Churn Napit^ and Kandkaia^in which it was held that a person escaping from cu^*^^ 
when being taken before a Magistrate for the purpose of being bound over to he of 
go^ behaviour not being punisliable under s. 22A or 225 could not be punished, ano 
for cases which s. 651 of the old Code of Civil Procedure was intended to meet. 

1. * Intentionally offers any resistance or illegal obstruction^ ^ 
supra, for the meaning of ‘ illegal ’. Resistance to arrest must be intentional. • 
person who makes resistance not knowing that he is being, or is about to te, 

•cannot be convicted of an offence under this section*. Where a warrant is issuw by 
civil Court for the arrest of a judgment-del^r and he resists the officer 
warrant in making the arrest he will be guilty of an offence under this secUotL ^ 
if the judgment-debtor on seeing the officer runs into the house and thus a\oitL 
arrest, it does not amount to intentional nsistance or obstruction to arrest. 
must be an overt act of resistance or obstruction which can justify a conviction un 

* (1882 ) 8 CaL 331. » Uctmes, (1927) 29 Cr. L, J. 2S5- 

* (1884) 7 AIL 67, 
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this section*. There must be some active opposition by show of force. Something 
more than mere absconding is required*. In order to constitute an offence under this 
section something more is required than an evasion of arrest or a mere assertion by 
Uie person souglit to be arrested that he would not like to be arrested or that a fight 
would be the result of such arrest*. 

Though absconding in order to avoid being served with a summons, notice, or 
order, is punishable, no provision exists for puiushing abscwiding m order to avoid 
arrest under a warrant The law provides certain alternative coercive procedure 
against the property of tlie absconder in such a case*. 

2. 'Lawful apprehension’.—The warrant under which a person is to be 
appnhended.must be a legal one. Jf the warrant is illegal, then resistance to ihp exe¬ 
cution of such a warrant is not an offence. Where, tlierefore, a warrant was issued 
for the arrest of a witness m the first instance without previously serving summons 
upon him for attendance and without recording reasons for the issue of the warrant 
and the witness was arrested, it was held that the resistance to the execution of such 
a warrant was not an offence*. If the arrest is not lawful then no offence under this 
section is committed*. WTien the impoation of tax for the non-payment of which a 
warrant is issued is itself illegal and ullta vtus, the resistance to its execution is not 
punishable under this section^. 

Obstruction to the apprehension of a person who cannot be lawfully arrested, 
cannot be an offence under this section. e.g., a child under seven years* or searching 
and taking a person into custody from a place different from that specified in the 
search-warrant*. 

The evading of arrest docs not amount to resistance or illegal obstruction to 
lawful apprehension**. Where the accused, seeing a process-server accompani^ by 
the decree-holder coming with a warrant to arrest him in execution of a decree, ran 
into his house and would not come out when called upon to do so, it was held that this 
did not amount to resistance or obstruction within the meaning of this section*>. 
Where two peons arrived with a warrant of arrest, complete in itself and exhi¬ 
biting no defect of form, and arrested the judgment-debtor, but did not do anything* 
more than the duties imposed upon them by the warrant, nor did they act otherwise 
than in good faith, and the Judgment-debtor resisted the arrest while the other two 
accused persons pushed the two peons aside whereupon the judgment-debtor also 
pulled himself free of their grasp, it was held that although the executing Court 
might have wrongly exercised the discretion in issuing the warrant of arrest, neverthe¬ 
less it was the duty of the peons to execute that warrant and it was no part of their 
duty to ascertain whether executing Court had properly exercised its undoubted 
leg^ discretion, and, therefore, that the apprdiension of the judgment-debtor by the 
peons was a lawful one and escape from and obstruction to that apprehension were 
unlawful acts, and the accused persons were guilty under this section and s. 353**, 

Resistance to an improper warrant is justifiable.—It is illegal to convict a 
person under this section and s. 353 when the warrant attempted to be exp c ii ted was 


‘* Gajadhar. (1910) 7 A. L. J. 1174,11 Cr. 
L J. 721 
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* Annawdin, sup. 
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tVhere on .a search-warrant the name and 
designation of a police-officer who was to 
execute the warrant was omitted and he ap¬ 
prehended the person to be produced before 
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addressed to the person with a wrong descripUon to which the accused did not answer', 
or when it was executed by an incomprtent person*, or when it did not contain the 
name of the person to be apprehended*, or when it was void as it did not bear the seal 
of the Court issuing it*, or when it was defeedve as the person who directed the peons 
to make the arrest was not authorised to do so®, or" when it did not give the name or 
designation of the person to whom it was issued for execution*, or when it was signed 
by an officer who was not legally empower^ to sign it'. Similarly, it is illegal to 
convict persons under this section for resisting a search carried on under a defectiye 
search-warrant*. An anest by a process-serving peon under a warrant of arrest in 
execution of a money decree which was not addressed to the bailiff of the Court, as 
required by Form No. 154, Schedule IV, of the old Code of Civil Procedure, is not a 
lawful arrest, and therefore resistance to the execution of such a warrant and the 
escape from custody of the person arrested under it is not an offence under this sec¬ 
tion*. 

If a warrant is not signed by the Judge of the Court purporting to issue the 
warrant, it is necessary that it should be shown either on the face of the signature 
itself or by evidence that the officer by whom the warrant purported to be signed had 
been appointed in that behalP®. 

Resistance to an arrest without notifying the substance of a warrant )\isu- 
fiable.—An arrest by a police-officer, without notifying the substance of i^’arrant 
to the person against whom the warrant is issued as required by s. SO, Criminal Pro¬ 
cedure Code, IS not a lawful arrest, and resistance to such an arrest is no offence 
under this section^'. Where a person is arrested without a summons or a warrant 
having been issued, the arrest is unauthorized and such person commits no offence lO 
escaping from custody'*. 


3. ' Escapes from any custody in which he is lawfully detained man 
legally arrested for an offence must submit to be tried and dealt with according to la^ 
If he gains his liberty before he is delivered by due course of law he cornnuts ^ 
offence of escape'®. A peon who arrested the acaised under a civil warrant made bini 
’ sleep by his side in a house after nightfall. The accused escaped wlule the peon 
asleep It was held that the accused was liable under this section as the fact fjl* 
peon went to sleep did not in any way put an end to his custody, or affect the accu^ s 
duty to submit to the judgment of the law**. The accused, who was arrested by a 
process-serv'er, was released by a number of his friends. He made no resistance him¬ 
self, but disappeared and surrendered the next morning. It was held that he 
taken advantage of his release and gone away when rescued by his friends, was guilty 
of escaping from lawful custody'*. 

The word ‘escape’ includes an escape effected with the consent of the custo¬ 
dian. Where the accused, under arrest by a process-server in execution of a decree, 
was set at liberty on his promise to pay the decretal amount within a pven time ^ 
failing which, to surrender himself into custody again, and subsequently failed to caw 
out either of the two alternatives, it was hdd that he had committed an offence 
this section'*. Where the accused escaped from the jail in which he x^'as confined to 
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having [ailed to furnish security to be of good behaviour (s. 123, Criminal Procedure 
Code), it was held that he had committed an offence under this section and not under 
s. 224*. A bailiff armed with a warrant of arrest apprehended the accused in his 
village. The accused refused to accompany him and sat down. The trial Court con- 
vact^ him unda this sccticxi. It was hdd that the mere refusal to go witli the bailiff 
.and the sitting down did not constitute an attempt to escape*. Where the accused on 
arrest for a decree paid dctaiCion baita for two days and refused to follow the process- 
serv'er when called but entered mto his vakil’s house, and appeared before the Court 
on the third day, it Mas held that the accused was guilty of escaping from lawful cus¬ 
tody*. 


' Law^fully deuined—A person cannot be convicted of escape or attempt to 
escape, unless the custody in which he was detained was lawful*. A person about to 
be arrested is entitled to know under what power the constable is arresting him and, 
if he specifics a certain power which the person'knows the constable has not got, he is 
entitled to object to such arrest and escape from custody, Such custody not being a law¬ 
ful one. The prosecution must first establish that the constable who arrested the man 
had power to act under the specific auUionty that he claimed to have®. A warrant 
issued by a re\*enue officer for the arrest of a defaulting witness, which docs not con¬ 
tain the name of the person to be arrested, is illegal and a conviction, under this sec¬ 
tion, of the witness arrested under such warrant for escaping from custody, and of 
■others, under this section for assaulting a public servant m the discharge of his duty, 
is bad in laiv*. The Allahabad High Court has taken a different view on sinul^ 
facts Tmo constables in tlie bona fide execution of their duty carried out an arrest 
under a warrant which, unknown to them, was in fact not legally issued. Whereupon 
certain persens came up and rescued the prisoners and tore up the warrant but did not 
cause hurt to any one. It was hdd that the rescuers were not liable to punishment 
under this section or s. 323, but should have been convicted under s. 352*. A civil 
Court is not empowered to leave a judgment-debtor m the custody of a peon after 
giving him time to pay up a decretal amount nor is such detention ' lawful custody ’ 
witiun the meaning of this section. A judgment-debtor was arrested m execution of 
a decree and was brought before the C^rt passing the decree. He applied for two 
daj-s’ time. The Court made him over to the custody of a peon and the judgment- 
debtor paid his own diet money for two days. Subsequently he escaped from the 
custody of the peon. It was held that he was not guilty of any offence as he was not 
m lawful custody*. Where the accused was arrested in the verandah of his house 
after sunset in pursuance of a warrant for a avil Court decree and he escaped from 
arrest, it was held that the arrest was illegal as the verandah was part of a dwelling 
imder s. 55, Civil Procedure Code, and the accused could not be arrested after sunset 
in a dwelling-house*. Arrest under a dvil process is not effected unless either the 
lierson to be arrested submits to the arrest or the officer making the arrest actually 
touches or confines the body of the person to be arrested. ^Vhere, therefore, the bailiff 
of a dvil Court met the accused in a street, showed him his staff, and told him that 
Tie was under arrest but did not toudi him, and the accused, mstcad of accompanying 
him, walked away and entered a shop, it was held that the accused could not be con-, 
victed of the offence of escaping from lawful custody of the bailiff under this section*®. 
A surety who had given security under O. XXXVIII, r. 1, Civil Procedure Code, ap¬ 
plied to the Court for his discharge. The Court discharged the surety and ordered 
the arrest and detention of the j'udgiiient-ddjtor until he produced another surety. 
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The judgment-debtor left the Court and for this he was prosecuted under this section. 
It was held that he was not guilty inasmudi as there was no order to find fresh secu¬ 
rity as required by the Civil Proc^ure Code, and the detention in the absence of such 
an order was illegal^. 

Where a person was rescued from the custody of a police-officer, who had arrest¬ 
ed him at a place other than the one which was mentioned in the search-warrant, it was 
held that this did not amount to an olfence under this section*. 

Bailiff must show the warrant to the person arrested.—^To make an arrest 
under a warrant issued in execution of a civil Court decree valid it may not be neces¬ 
sary to show the warrant to the person to be arrested, but it is the duty of the bailiff 
to acquaint the person with the contents of the warrant at the time he arrests him and 
ihat he was authorized to arrest him, and if the accused wilts to see the warrant it 
would be the duty of the bailiff to show it to him. If a warrant is not shown to the 
person arrested nor are the contents of the warrant notified to him, before or at the 
time of arrest, there is no lafl/ful arrest*. 

Detention under s. 5^ of the Criminal Procedure Code.—A police-officer is em¬ 
powered under s. 54 (1) (6) to arrest without a warrant a person reasonably sus¬ 
pected of being a deserter from the Army. Persons rescuing such a person from such 
custody are guilty under this section 

Village Chowkidari Act (Beng. Act VI of 1890).—Resistance to an arrest by 
a chowkidar is an offence*. 

Land Revenue Act (U. P. Act HI of 1901), ss. 142, l43 and 146.— 
Under s 142, Land Re\'enue Act, all the proprietors are jointly and severally 
sible to Government for the revenue and the arrears may be realized, under s. 
by the arrest and detention of the defaulter as defined in s. 143. Hence, where 8 
co-sharer had made default in payment of Government revenue and under a wnt- 
of detention was confined in the lock-up wherefrom he escaped, it was held that M 
was guilty of an offence under this section*. 


PRACTICE. 


Evidence.—Prove (1) that the accuse offered some resistance or illegal obstruc- 


uon . . 

(2) That he did so (o) to prevent the lawful apprehension of himsdi ot 
any other person, or (6) to escape or attempt to escape from any custody in which he >• 
lawfully detained, or (c) to rescue or attempt to rescue some person from some custcoy 
in which that person was lawfully detained. 

(3) That he did as in (i) intentionally. 

Procedure.—Cognizable—Warrant—Bailable—^Not compoundable—Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

The correct procedure to be adopted by a civil Court desirous of 
person who has escaped from the lawful custody of a servant of the Court is uw 
^servant of the Court should file a complaint ui the ordinary way. The 
will not interfere in revision with an order of acquittal passed by a Magistrate of wm 
petent jurisdiction, on a prosecution for an alleged offence under this section, irregular y 
instituted on a report sent m by a Munsif which was treated as a complaint*. 

In a prosecution under this section, the proper person to make the 
is the officer from whom the escape or rescue has been effected. But a complaint y 


1 Copal Singh, (1928) 30 Cr. L. J. 663. 

» Chepa Mahton, (1928) 11 P. L. T. 31, 
20 Cr. L 3. 175. 

* Rajani Kanto Pal, (1901) 5 C. W. N. 
843 ; Supaintendent and Remembianecr of 
Legal Affans V. Bajoda Kanla Majumdar, 
(1921) 25 C. W. N. 815, 23 Cr. L. J. 347 
Aijaz Hussain, (1916) 38 All. 506. 


* Rohm All. (1911) P. R- No. 20 of 191*- 

13 Cr. L. J. 234. .,«,.,vV 287r 

* fiahu&a! SireoT, (1905) , rj,nif 

3 Cr, L. J. 201: but see Kalai V. Kalu 
ksdar, (1900) 27 Cal 366. 

* Ca/ab SwiA (1909) 32 

» Madho Stngh (1925 ) 47 AH. 
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another pereon aware of the facts is not a nullity. A Magistrate is competent to make 
a complaint as a comrocm informer*. 

226. Whoever, having been lawfully transported^, returns 
Unlawful return transportation, the term of such transpor- 

from tran«porta- tation not having expired, and his punishment not 
having been remitted, shall be punished with trans¬ 
portation for life, and shall also be liable to fine, and to be impri¬ 
soned with rigorous imprisonment for a term not exceeding three 
years before he is so transported. 

COMMENT. 

This section punishes the criminal who is lawfully transported but who unlawfully 
returns from the place of transportation 

1. 'Having been lawfully transported’.— A person serving out his sentence 
of transportation in the jail without being transported is not a person ‘lawfully trans¬ 
ported’. It IS esscnUal that the convict should have been actually sent to a penal 
settlement, and ha\e returned before his term of transportation had expired or been re¬ 
mitted. If a prisoner escapes from custody whilst on his way to undergo sentence of trans¬ 
portation, he commits an offence punishable under s 224, and not under this section*. 

The word ‘lawfully' indicates that the Court passing the sentence must have 
jurisdiction to do so, and the offence must be one for which transportation is a legal 
punishment 

A prisoner was indicted for bang found at large m England before the expira¬ 
tion of a term for which he had been sentenced to be transported. It was held that the 
fact of such sentence being in force at the time he was so found at large was sufficiently 
proved by the certificate of his conviction and sentence, the judgment remaining unre¬ 
versed, although, on the face of such certificate, it appeared that the sentence was one 
■which could not have been inflicted on him for the offence of which he had been con- 
■Nicted*. 

PRACTICE. 

Evidence.—Prove (1) that the accused had been lawfully transported. 

(2) That the term of transportation had not expired. 

(3) That the punishment of such transportation had not been remitted. 

(4) That the accused had returned from such transportation. 

Procedure.—Cognizable—Warrant—Not bailable—^Not compoundable—Triable 

by Court of Session. 

_ Charge.—I (name ond office of Magistrate, etc,) hereby charge you (name of 
accused) as follows :— 

That you, on or about the-day of-, at-, having been sentenced to trans¬ 
portation by the Court of Session of- (specify the term) and that on the—day 

of-, at-, you did return from such transportation, the term of such transportation 

not having expired, and your punishment not having born remitted, and that you there¬ 
by committed an offence punishable under s 226 of the Indian Penal Code, and within 
the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


227. Whoever, having accepted any conditional remission of 
VioiaUon of punishment, knowingly violates any (condition on 
of which such remission was granted, shall be punish¬ 
ment. ed with the punishment to which he was originally 


1 Mckr Singh, (1933) 34 P. L. R. 1(G0|, » J?om«amy, (1868) 4 M. H. C 1S2 

35 Cr. L. J. 86. -i. Ftmey, (1849) 2 C. & ic 774. 
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The judgment-debtor left the Court and for this he was prosecuted under this section. 
It was held that he was not guilty inasmuch as there was no order to find fresh secu¬ 
rity as required by the Civil Procedure Code, and the detention in the absence of such 
an order was illegal^. 

Where a person was rescued from the custody of a police-ofiicer, who had arrest¬ 
ed him at a place other than tire one which was mentioned in the search-warrant, it was 
held that this did not amount to an offence under this section*. 

Bailiff must show the warrant to the person arrested.—^To make an arrest 
under a warrant issued in execution of a civil Court decree valid it may not be neces¬ 
sary to show the warrant to the person to be arrested, but it is the duty of the bailiff 
to acquaint the person with the contents of the warrant at the time he arrests him and 
that he was authorized to arrest him, and if the accused wants to see the warrant it 
would be the duty of the bailiff to ^ow it to him. If a warrant is not shown to the 
person arrested nor are the contents of the warrant notified to him, before or at the 
time of arrest, there is no la^^ful arrest*. 

Detentlon under s. 54 of the Criminal Procedure Code.—A police-officer is em¬ 
powered under s. 54 (1) (6) to arrest without a warrant a person reasonably sus¬ 
pected of being a deserter from the Army. Persons rescuing such a person from sudi 
custody are guilty under this section*. 

Village Chowkidari Act (Beng. Act VI of 1890).—Resistance to an arrest by 
a chowkidoT is an offence*. 

Land Revenue Act (U. P. Act III of 1901), ss. I42, 143 and l46.- 
Under s 142, Land Revenue Act, all the proprietors are jointly and severally 
sible to Government for the revenue and the arrears may be realized, under s. Mfc 
by the arrest and detention of the defaulter as defined in s. 143. Hence, where a 
co-sharer had made default m payment of Government revenue and under a wri 
of detention was confined in the lodc-up wherefrom he escaped, it was held that ne 
was guilty of an offence under this section*. 


PRACTICE. 


Evidence.—Prove (1) that the accused offered some resistance or illegal obstruc- 
tion , »t r nf 

(2) That he did so (a) to prevent the lawful apprehension of himsrif or 
any other person, or (6) to escape or attempt to escape from any custody in which he 
lawfully detained, or (c) to rescue or attempt to rescue some person from some custoay 
in which that person was lawfully detained. 

(3) That he did as in (1) intentionally 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—^Triable by 
Presidency Magistrate or Magistrate of the first or second class. . ^ 

The correct procedure to be adopted by a civil Court desirous of 
person who has escaped from the lawful custody of a servant of the Court is’h^ . 
servant of the Court should file a f ' ' *’ '* • ■ Hwh U) 

will not interfere in revision with an . “ • 

petcnt jurisdiction, on a prosecution 

instituted on a report sent in by a M—...... __ 

In a prosecution under this section, the proper person to make the co®P _ 
is the officer from whom the escape or rescue has been effected. But a complau’ 


* Copal Singh, (1928 ) 30 Cr. L. J. 663. 

» Chepa MalUon. (1928) 11 P. L. T. 31, 
30 Cr. L. J. 175. 

» Rajani Kanta Pal, (1901) 5 C W. N. 
843 ; Superintendent and Remembraneer of 
Legal Affairs v. Baroda Kanta Majumdar, 
(1921) 25 C W. N. 815. 23 Cr. L. J. 347 
Aijai Hussain, (1916) 38 AU. 506. 


* Rohm AH. (1911) P. R- No. 20 of 191 , 

13 Cr. L. J. 234. __ ^ w V 2S7r 

« Bahubal Sircar, (1905) 10 C. }7. 

3 Cr. L. J. 201: but see Kalai V. 
kidar. (1900) 27 CaL 366. . 

« Gulab Singh. (1909) 32 Aff. 1]^ 

T Madho Smgh (1925) 47 AIL 409. 
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anoUxT pci^ aware of the facta is not a nullity. A Magistrate is competent to make 
a complaint as a common informer'. 

226. Whoever, having been law/uIJy transported*, returns 
Unlawful return such transportation, the term of such transpor- 

froa iran^poria- tation not having expired, and his punishment not 
having been remitted, shall be punished with trans¬ 
portation for life, and shall also be liable to fine, and to be impri¬ 
soned with rigorous imprisonment for a term not exceeding three 
years before he is so transported. 

COMMENT. 

This section punishes the cnminal ttho is lawfully transported but who unlawfully 
returns from the place of transportation 

1. ’Haw'ag been lawfully transported A person serving out his sentence 
of transportation in the jail witliout bang transported is not a person ‘ lawfully trans¬ 
ported’. It is essential that the convict should have been actually sent to a penal 
settlement, and ha\e returned before his term of transportation had expired or been re¬ 
mitted. If a prisoner escapes from custody whilst on his way to undergo sentence of trans- 
portaUon, he commits an offence punishable under s. 224, and not under this section*. 

The word ‘ lawfully ’ indicates that the Court passing the sentence must have 
jurisdiction to do so, and the offence must be one for which transportation is a legal 
punishment. 

A prisoner was indicted for being found at brge in England before the expira¬ 
tion of a tom for sshich he had been sentenced to be transported. It was held that the 
fact of such sentence being in force at the time he was so found at large was sufficiently 
proN’cd by the certificate of his conviction and sentence, the judgment remaining unre¬ 
versed, although, on the face of such certificato it appeared that the sentence was one 
•which could not base been inflicted on him for the offence of which he had been con¬ 
victed*. 

PRACTICE. 

Evidence.—Prove (1) that the accused had been lawfully transported. 

(2) That the term of transportation had not expired. 

(3) That the punishment of such transportation had not been remitted. 

(4) That the accused had returned from such transportation. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session. 

Charge.—I {name and office of Magistrate, etc.,} hereby charge you {name of 


not having expired, and your punishment not having been remitted, and that you there¬ 
by committed an offence punishable under s. 226 of the Indian Penal Code, and within 
the cognizance of the Court of Session {or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


227. Whoever, having accepted any conditional remission of 
VioiaUon of punishment, knowingly violates any ^condition on 
0 i pS which such remission was granted, shall be punish- 


ed with the punishment to which he 


was originally 


* Mehi Smgh, (1933 ) 34 P. L. R, I«EO, 
35 Cr. L. J. 86. 


Pamasamy, (1868) 4 M H. C 152. 
Fmney. (1849) 2 C & K. 774. 
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sentenced, if he has already suffered no part of that punishment, and 
if he has suffered any part of that punishment, then-with so much 
of that punishment as he has not already suffered. 

COMMENT. 

This section deals with those cases m which remission of-punishment is made 
conditional hy Government under's..401 of the Code of Criminal Procedure. 

Statutory application.—See the Burma Criminal Law'’Amendment (Condi¬ 
tionally Released Prisoners’) Act (III of 1928), s. 2. ‘ o'*' 

PRACTICE. ' ' ' 

Evidence.—Prove (1) the nature and extent of the original punishment to wluch 
the accused had been sentenced. 

(2) That such punishment had been remitted. 

(3) That such remission had been granted to and accepted by the accused up¬ 
on a certain condition. 


(4) That the accused violated such condition. ' • ■ ^ 

“The Court has to dedde whether a conditionally released prisoner has violated 

the conditions on which remission was granted to him. Until he has been found guilty 
under this section, it is not for the jail authorities to say that he has committed an 
offence^. 

(5) That he did so, knowing that he was violating such condition. • .. 

(6) Prove also whether the accused has already suffered any part of the onginai 

punishment. ^ . 

The first three points must be proved by documentary evidence, viz., a 
fied copy of the judgment as regards conviction and sentence; a certifirf copy o' 
order of remission . and the bond executed by the accused. Oral evidence is inadmis&i^ 
on these points. The identity of the accused and the breach of the conditions may oa 
established by oral evidence*. 

Procedure.—Not cognizable—Summons—Not bailable—Not compoundable— 
Triable by the Court by which the oripnal offence was triable. 

Jurisdiction.—A person convicted by the Recorder’s Court of Prince of 
Island, Singapore and Malacca, of ' * • • • > > • — 

tion for ten years was released froi 
been in confinement for more than * _ . 

ing-house before his sentence had expired. It was held that the First Class Magi 
trate at Karwar had jurisdiction to try the case*. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name of 
accused) as follows i — ' __ 

That you, on or about the-day of-were sentenced in case No.-—0‘ T 

by the Court of-^to- {mention the punishment) and which pumshment was 

ted on-by the order of-on your accepting the condition, to wit,—and which } ^ 

accepted, and which you knowingly vidat^ in that on or about the-—day 

you- (slate Ike nature of the violation) and that you thereby committed an 

punishable under s 227 of the Indian Penal Code, and within my cognizance (in' 
cognizance of the Court of Session or the High Court). 

And I hereby direct that you be tried [by the said Court] on the said chari^ 

Intentional insult 228, Whoever intentionally offers any insult, 
or interruption to qj- causes any interruption to any public servant 
^ic while such public servant is sitting in any stage ot 

proceeding. judicial proceeding*, shall be punished with sinip*® 


Nga Po Min. (1931) 34 Cr. L. J. 447. » Ahone Akong. (1872) 9 B. H. 

Nga Po Ngwe. (1929) 7 Ran. ^ Nga Po Ngice. (1929) 31 Cr. L. J- 
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imprisonment for a term which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both. 

COMMENT. 

This is the only section of the Penal Code which deals with contempts commit¬ 
ted against a judicial officer, that is to say. a Court. 

In cases coming under this section, the Court is both prosecutor and judge and 
so the powers should be used only in exceptional cases. Courts taking action under this 
section ought not to give room for the impression that they arc unduly sensitive* 

Object.—The object of this section is to punish a person who intentionally insults 
in any way the Court administenng justice. It is to preserve the prestige and dignity 
of the Court that Uiis section is provided. It lays down the highest sentence that could 
be inflicted for contempt of Court. Under s 480 of the Criminal Procedure Code 
a person guilty of contempt of Court may be dealt with summarily, but in such cases 
he can only be fined. 

Scope,^This section is confined to those cases oT contempt of Court where the 
public servant is sitting in any stage of a judicial prexeeding. But the Court has 
inherent jurisdiction to punish cases of contempt not coming within the purview of this 
section. A process-server was insulted in most filthy language, caught by his throat 
and severely pushed out of a room by the plaintiff while effecting service of a notice; 
service was subsequently effected by him by affixing a copy on the outer door. It was. 
held that when a process-server, in execution of his duty, has been abused and assaulted, 
it is a contempt of Court, as it is an attempt to obslmct or unduly interfere with the 
administration of justice. Those who have duties to discharge pursuant to the orders 
of a Court are protected by the law and shielded on their way to the discharge of such 
duues, while discharging them and on their return therefrom in order that such persons 
may safely have resort to Courts of Justice and carry out their orders’. 

The Penal Code docs not provide against a contempt of Court committed by 
the publication of a libel out of Court, when the Court is not sitting, and neither in 
Chapter XXI (of Defamation) nor elsewhere, does it provide for the punishment of a 
contempt of Court committed by the publication of a hbd reflecting upon a Judge in 
his judiaal capacity, or m reference to his conduct in the discharge of his public duties* 

“Courts of record have inherent jwwer to punish contempts of‘their authority 
whether committed in the face of the Court or whether committed vicariously upon the 
persons of their officers It was, however, not thought fit to give power of that character 
to subordinate Courts. The express provisions of section 228 set forth the contempts 
of infenor Courts which'are punishable under the Code and it was ^bsequently held 
that contempts, which would be certainly contempts of a Court of record, if they do 
not come within the provisions of section 228 or any other section, cannot be punished 
as offences of the character of contempt of Court And it was further held that the 
High Courts of record cannot punish contempts of the inferior Courts. Subsequently 
the Contempt of Courts Act was passed which enabled the superior Courts to punish 
contempts of the inferior Courts notwithslandmg that such contempt as is complained 
of is not an offence (as contempt) against any of the sections of the Indian Penal Code and 
the object is that as to contempts amsidcred as contempts of the Court which are punish¬ 
able by the Indian Penal Code they shall not be taken cognizance of by the High Court”*. 

Ingredients.—^Thrce things are necessary under tWs section i— 

1. Intention. 

2. Insult or intenuption to a public servant. 


1 Ramasami Goundan, (1915) 23 M. L. J. 
274. 15 Cr. L. J. 610. 

* Shone v. Bason, (1925) 29 C. W. N. 766, 
41 C. L. J. 515, 26 Cr. L. J. 1205. 

* SuTcndia Nath Baneriee, (1883) 10 CaL 


J09. 129, 130. PC. 

♦ Per Courtn^ Terrell, C J., in /nanendra 
Piasad Bose v. Copal Prasad Sen, (1932) 1^ 
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3. The public servant insulted or interrupted must have been sitting in any 
stage of a judicial proceeding. 

1. * Intentionally —The insult or interruption to the Court should be in¬ 
tentional. " Merely uttering of words and not keeping silent can hardly be construed as 
intentional insult or interruption caused by an undefended prisoner during the course 
of a judicial proceeding against him An audible remark which has the effect of 
interruptmg the Court is not enough to a>nvda the accused^. 

As regards interruptions on the part of pleaders it has been said : “ Some lati¬ 
tude should be allowed to a member of the bar, insisting in the conduct of his case 
upon his question being taken down or his objections noted, where the Court thinks 
the question inadmissible or the objection untenable. There ought to be a splnt of 
give and take between the Bench and the Bar in such matters and every little pasistence 
on the part of a pleader should not be turned into an occasion for a criminal trial imles 
the pleader’s conduct is so clearly vexatious as to lead to the inference that his in¬ 
tention IS to insult or interrupt the Court 

2. * Offers any insulr^ or caases any interruption to any public servant 
The insult should be of a public servant sitting in any stage of a judicial proceeding. 
A coarse expression used by a litigant but not addressed to the Ciurt can hardly be 
treated as an mtentional insult to the Court or interruption of the proceedings under 
this section, even if it is actually overheard by the presiding officer*. But vulgar abuse 
-addressed to the Court amounts to an offence under this section®. 

Where an assessor appeared in Court dressed in a paheran (loose shirt), a cap, 
and a scarf it was held that he did not commit an offence in the absence of any ^ 
as to the dress of assessors, and m the absence of any su^estion that the dress 
against any rule of public decency or was intended to be insulting to the Court*. Where 
K gave away m marriage a minor girl while she was in the custody of a 
pointed by the Court, the appointment being wdl understood to involve the 
of anybody to deal with the minor by marriage or otherwise while she was under tna 
guardianship, it was held that the conduct of K was merely a disobedience of the oro 
of the Court and did not constitute an offence punishable under this sectlOQ^ 

Acts such as rude and contumadous b^aviour; obstinacy, perverseness, pr • 
■varication or refusal to answer any lawful question ; breach of the peace or any wuu 
■ disturbance whatever, will amount to a contempt of Court. 

Refusal to answer a question.—^Prevarication by a witness and refusal to 
answer a question might amount to intentional interruption within the 
this section®. The head-notes to these cases seem inaccurate All that ^ 

show is that the findings of a Magistrate did not clearly specify that there had been ^ 
interruption. In other words, it was held, not that prevarication could not consti 
an interruption, but that it was not necessarily so*. . 

Where in m inquiry ordered by the former Chief Court of the Punjab the ^ ^ 
mination of a person as a witness 
before entering into the witness-bo- m 

for the reasons mentioned therein,-,_j___ . ^ 

was rejected he refused to answer the questions put to him by counsel in ® 
the ground that his application ought to have granted, it was held that tlie pu 


1 Per Mitra, J., in Surendra Nath Baner- 
jea. (1906) 10 C. W. N. 1062, 1065, 4 C L. 
J, 415. 4 Cr. L. J. 210. 

2 Ramasami Goundan, (1915) 29 M. L. J. 
l(j r- L. J. 610 

oroceedinff -handavarkar and Batty, JJ., in 
procceoing. (1904) 6 Bom. 

I PjW. R. (Cr.) No. 23 


» Kunhulti 11934] M 1025. 

« Chhaganlal, (1933 ) 35 Bom. L. K. 

35 Cr. L. J. 107 (2). 

* Kaulaskia. (1932) 12 PaL L p gg. 

* Jaimal Shravan, (1873) 10 BJ • 
SeeAuba bin Bhivtav, (1867 ) 4 B. H. 

C). 6. and Pandu bin Vithojt, (1867) 

C. (Cr. C) 7. „ fl6S9) 

» Jaimal Shravan, sup.; leag 

Unrii Cr. C -173, Cr. R. No. 31 of 1™’ 
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sistent refusal to answer any question whatsoever amounted to an intentional interrup¬ 
tion wthin the meaning of this section*. 

3. * While such public servant is sitdog In any stage of a judicial proceed¬ 
ing —Insult or interruption to a public servant, offered under this section, should be 
while he is sitting in a stage of a judicial prooseding. A judiaal proceeding is not 
necessarily at an end when tJie sentence is passed. The section does not provide against 
a Contempt of Court committed by the publication of a libel out of Court, when the 
Court is not sitting^. The whole sitting of a Court for the disposal of judicial work from 
the opening to the nsmg of the Court is a judicial proceeding, and the necessary inter¬ 
val baween the conclusion of one case and the operung of another is a stage in a judi¬ 
cial proceeding. In proceedings against the accused under s. 107, Criminal Proc^ure 
Code, the Magistrate recorded and read out an order calling upon him to give security, 
whereupon the accused us4i certam words to the effect that the Court had to act wi^ 
2 ulm (oppression) and mockingly asked whether this ru/ni was to 'be applied to 
^lahomidans as well as to Hindus. The Magistrate convicted him under this section. 
On appeal, the Sessions Judge set aside the conviction on the ground that proceed¬ 
ings under s. 107 havmg been concluded by the reading out of the final order, the 
Court had rxit been insulted during any stage of a judicial proceeding. The former 
Chief Court of the Punjab reversed the order of the Sessions Judge holding that the 
announcement of the order under s 107 w-as undoubtedly a stage in a judicial proceed¬ 
ing. and these procegiings must be held to have^contmued until the accused was allowed 
to leave tlie C^rt after executing the bond required by the (}ourt. or was removed m 
custody on failing to execute it A Magistrate cannot be considered to have con¬ 
cluded a case the very moment he has announced his order, while his judgment is still 
in his hands and before he could possibly have turned to any otlier occupation*. 

* Judicial proceeding ‘.—See Comment on s. 192 as to the meaning of this 
expression. This expression includes any proceedings under the Registration Act, 
XVI of 1903. A Sub-Registrar is a public officer, and proceedings before him are 
judiaal proceedings within the meaning of this section^ So are proceedings before 
an Income-tax Officer pursuant to a notice under s. 23(3) * 

While a Tahsildar was engaged in hearing a civil case, he allowed the proceed¬ 
ings to be interrupted by the accused who had brought part of a sum due from him 
for revenue, and promised the balance on a later date. On the Tahsildar pressing 
for immediate payment in full, the accused was alleged to have abused him. It was 
held that the Tahsildar was not sitting in any stage of a judicial proceeding and there¬ 
fore the accused could not be convicted under this section^. 

Contempr .—A persm bidding for an estate at a safe in execution with the 
knowledge that he was not in a position to deposit the earnest-money^; a person per¬ 
sisting in putting irrelevant and vexatious questions to a witness after warning*; an 
accused person making an impertinent threat to a witness in the box*; a person sen¬ 
tenced to two hours’ imprisonment and ordered to be kept in custody insulting the 
Magistrate in the grossest manner *®; a person chewing betel while being examined as a 
witness**; an accused calling the trial Judge a "prejudiced Judge; a counsel say¬ 
ing to a full bench of the Court that his client does not wish the matter to be argued 
before the bench as constituted**, were held guilty of contempt of C^urt. 


* Gopi Chand, (1917) P. R, Na 14 of 
1918. 19 Cr. L. J. 676. 

2 Surendia Nath BaneTjee, (1883) 10 CaL 
109, PC 

3 Sai»i Ram. (1897) P. R. No. 16 of 
1897: (1868) 1 Weu 214 

« Sardkati Lai, (1874) 13 Beng, L. R. 
Appx. 40 

0 Lai Mohan Poddar. (1927) 55 Cal. 423 
® Sulaiman Khan, (1881) P. R. No. 40 of 
1881. 


Jltohesh Chunder Mookerjee, (1864) W. 


*» Sukb Dev Raj. [1932)' Cr. (1 623 ’ 33 
Cr. L. J. 531, 33 P. L. R. 722. 
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(4) That he at the time he was so returned or empanelled, etc., knew that 
he was not entitled to be so returned or empanelled, etc. 

Or prove points (1) and (2) as above and further— 

(3) That the accused knew that he had been returned or empanelled, dc., 

contrary to law. ‘ , 

(4) That he nevertheless voluntarily served in that-capacity. 

Procedure.—^Not cognizable—Summons—Bailable—^Notcompoundable—Triable 

by Presidency Magistrate or Magistrate of the first class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name oj 
accused) as follows :— 

That you, on or about the-day of- , at- , intentionally 

caused {or knowingly suffered) yourself to be returned (or empanelled or sworn) as a 

juryman {or assessor) m case No.-of-tried by-by personating AB 

when you knew that you were not entitled to be so returned {or empanelled or sworn) 
[or you knowing yourself to have been so returned {or empanelled or sworn) contrary 
to law voluntarily served on such jury {or as such assessor)] and that you tb^y 
committed an offence punishable under s. 229 of the Indian Penal Code, and within 
my cognizance. i 

And I hereby direct that you be tried on the said charga 



C H A PT E R XII. 

Of Offences relating to Coin and Government Stamps. 

On second con\icUon of an offence under this Chapter punishable with impri¬ 
sonment for three years, the offender may be punished with transportation for life 
or tea j-ears’ imprisonment (tide s. 75) 

230. Coin’ is metal used for the time being* as money, and 
•'Coin" defined. Stamped and issued by the authority of some State 

^ ^ or Sovereign Power in order to be so used. 

Queen’s coin* is metal stamped and issued by the authority of 

, . the Queen, or by the authority of the Government 

Queens com. India, or of the Government of any Presidency, 

or of any Government in the Queen’s dominions, in order to be used ' 
as money; and metal which has been so stamped and issued shall 
continue to be the Queen’s coin for the purposes of this Chapter, 
notwithstanding that it may have ceased to be used as money. 

ILLUSTRATIONS 

(а) Cowries are not coin. 

(б) tumps of unstamped copper, though used as money, are not coin. 

(e) Medals are not coin, inasmuch as they are not intended to be used as 

money. 

(d) The coin denominated as the Company's rupee is the Queen's coin. 

. (<) 'The "Farukhabad” rupee, which was formerly used as mc«ey under the 
authority of the Government of India, is Queen's coin although it is no longer so 
used. 


COMMENT. 

Why heavier punlshmenc for counterfeiting the King’s coin.—The authors 
of the Code say : " We have proposed that the Government of India should follow 
the general practice of Governments m punishing more severely the counterfeiting of 
its own coin than the counterfeiting of foreign coin. It appears to us peculiarly 
advisable, under the present circumstances of India, to make this distinction. It is 
much to be wished that the Company’s currency may supersede the numerous coinages 
which are issued from a crowd of mints in the dominions of the petty Princes of India. 
It has appeared to us that this object may be in some degree promoted by the law as 
we have framed it That coinage, the purity of which is guarded by the most rigorous 
penalties, is likely to be the most pure; and that coinage which is likely to be the 
most pure will be the most readily taken in the course of business. 

•' It is not very probable that any person in this country will employ himself 
in making counterfeit sovereigns or shillings; but should so improbable an event 
occur we think that the King’s coin should have the same protection which is given 
to the coin of the Local Government.. .It appears to us, however, that the offence of 
coining, though, in an arbitrary classification, it may be called by the technical name 
of treason, is in substance an offence against property and trade, that it is an offence 
of very nearly the same kind with the forging of a banknote, and that it would be an 
offence of exactly the same kind if the banknote, lUre the notes of the Bank of England 
formerly, were m all cases legal tender, or if the coin, like the Company’s gold mohur 
at present, were not legal tender. We do not therefore conceive that in proposing a 
law for punishing the counterfeiting of the King’s coin, we are proposing a law which 
can reasonably be said to affect any of the royal prerogatives”*. 


Note I, pp. 134. 13S. 



580 


LAW OF CRIMES. [CHAP. XI. 

(4) That he at the time he was so returned or empanelled, etc., knew that 
he was not entitled to be so returned or empanelled, etc. 

Or prove points (1) and (2) as ^ve and further— 

(3) That the accused knew that he had been returned or empanelled, etc, 
contrary to law. 

. ' (4) That he nevertheless voluntarily served in that-capacity. 

Procedure.—Not cognizable—Summons—Bailable—^Not compoundable—Tnable 
by Presidency Magistrate or Magistrate of the first class. 

Charge.—I {.name and office of Magistrate, etc.,) hereby charge you {name of 
accused) as follows :— 

That you, on or about the-day of-, at-, intentionally 

• caused (or knowingly suffered) yourself to be returned (or empanelled or sworn) as a 

juryman (or assessor) in case No.-r of-tried by-by personating AB 

when you knew that you were not entitled to be so returned (or empanelled or sworn) 
[or you knowing yourself to have been so r^med (or ’^panelled or sworn) contrary 
to law voluntarily served on such jury (or as such assessor)] and that you th^by 
committed an offence punishable under s. 229 of the Indian Penal Code, and within 
my cognizance. > 

And I hereby direct that you be tried on the said charge. 



CHAPTER XII. 

Of Offences rewting to Coin and Government Stamps. 

On second conviction of an offence under this Chapter punishable with impri¬ 
sonment for three years, the offender may be punished with transportation for life 
or ten >'ears’ imprisonment (vide s- 75) 

230. Coin' IS metal used for the time being* as money, and 
-r: ” fi A stamped and issued fay the authority of some State 
” or Sovereign Power in order to be so used. 

Queen’s coin* is metal stamped and issued by the authority of 

. the Queen, or by the authority of the Government 

Queens com. India, Of of the Government of any Presidency, 

or of any Government in the Queen’s dominions, in order to be used 
as money; and metal which has been so stamped and issued shall 
continue to be the Queen’s coin for the purposes of this Chapter, 
no^vithstanding that it may have ceased to be used as money. 

1U.OSTRATIONS 

(a) Cowries are not com 

(b) Lumps of unstamped copper, though used as money, are not coin. 

(c) Afedals are not com. inasmuch as they are not intended to be used as 

money. . . 

(d) The coin denotninated as the Company s rupee is the Queens com. 

. (e) The “ Farukhabad ” rupee, which was formerly used as money under the 
authority of the Government of Cndia. is Queen's coin zdthough it is no longer so 
used. 

COMMENT. 

Why heavier punishmeat for counterfeiting the Kingi’s coin.—The authors 
of the Code say : ” We have proposed that the Government of India should follow 
the general practice of Governments in pumdiing more severdy the counterfeitirig of 
its otsTi coin than the counterfeiting of foreign coin It appMrs^ to us peculiarly 
advisable, under the present circumstances of India, to make this distinction. It is 
much to be wished that the Company’s currency may supersede the numerous coinages 

India. 

■ > . • ‘ . law as 

penalties, is likely to be the pure: and that comage which is likely to be the 
most pure will be the most readily taken in the course of business 

“ It is not very probable that any person in this country will employ himself 
in making counterfeit sovereigns or shillings; but should so improbable an event 
occur we think that the IGng’s coin should have the same protection which is given 
to the Coin of the Local Government...It appears to us. however, that the offence of 
coining, though, in an arbitrary classification, it may be called by the technical name 
of treason, is in substance an offence against property and trade, that it is an offence 
of very nearly the same kind with the forging of a banknote, and that it would be an 
offence of exactly the same kind if the banknote, like the notes of the Bank of England 
formerly, were in all cases legal tender, or if the coin, like the Company’s gold mohur 
at present, were not legal tender. We do not therefore conceive that in proposing a 
law for punishing the counterfeiting of the King's coin, we are proposing a law which 
can reasonably be said to affect any of the royal prerogatives”*. 

* Note I. pp. 134, 135. / 
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1. ‘ Coin ’—The present definition of ‘ coin ’ was introduced by the Indiaa 
Penal Code Amendment Act (XIX of 1872) in order to check the practice of counter¬ 
feiting the copper coin of Native States. The former definition defined coin as 
"metal stamped and issued by the authonty of some Government". But ‘Govern¬ 
ment by s. 17, denotes the person or persons authorized by law to administer execu¬ 
tive Government in any ‘part of British India, It had thus happened that the coin 
of Native States was not coin within the meaning of the. Code. • 

2. * For the time being —^These words were introduced by the Indian Penal 
Code Amendment Act (XIX of 1872) as it was suggested that the definition might 
possibly be beid to include oid coin, such as a Grseco-Bactrian Stater lormeriy 

as money, but now regarded only as a curiosity. A coin of the time of Emperor 
Akbari or a gold mohur of the reign of Shahj^an^ cannot be deemed to be a coin 
inasmuch as it is not used for the time being as money, ' ‘ ‘ ‘' 

Legal tender not necessary.—Coin need not be a legal tender receivable at a 
value in rupees fixed by law. Gold mohurs which although they do not pass at an 
absolutely fixed value, yet have a current value, not ascertainable merely by weighing 
them as lumps of gold, but attaching to them as coin, are coins “ for time being 
used as money ‘ . . 

The test of whether a particular piece of metal is money or not (supposing it 
genuine) is the possibility of taking it into the market, and obtaining goods of any 
kind in exchange for it. For this, its value must be ascertained and notorious; that 
it is known to persons of special skill or information is not sufficient*. 

3. ‘ Queen's coin ’.—The present definition of (Queen’s coin was introdu^ 
by the Indian Penal Code Amendment Act (VI of 1896). s. 1. The reasons lor 
amending the definition are stated as follows : " At present ‘ coin ’ is defined as meiu 
used for the time being as money, and the ojnsequence is that, if any offence unfla 
these sections has to be proved, it has to be shown that the coin was in use « ^ 
time of the offence as money. There is a process in coinage which is providea lor 
by law, namely, in the Indian Coinage Act, which is termed ' the calling in of com • 
This gives Government an authonty which it exercises under certain circumstanc^ 
call in coin and to cause it after a certain time to cease to be used as money. “ 
extremely doubtful whether if the com so called in has been counterfated, a wu 
would hold that it was in use as mono^ after the date of the proclamation which m 
called it in. After a certain time it would certainly case to be in use as money 
This power to call in money has been exercised in one case,—and I think in only on^ 
namdy, that of the Farukhabad rupee, which immediatdy preceded the 
Government rupee, or, as it was at first called, ‘the Company’s rupee’. It 

in in 1877. We have ascertained that this coin has been recently largely 
in Bombay. The manufacture has been carried on perfectly openly, and it has^ 
brought to our notice by some of our Political Officers, who showed that it was 
imported into Central India and Rajputana in considerable quantities. This nw^^ 
facture we are unable, under the present law, to stop, because that particular 
not in use at present as money. The immediate practical object of the " jujj 
I propose to the Council to make m the Indian Penal Code is to put a stop " ^ 

particular coinage. But it is obvious that the same necessity may arise in any w 
case. We may at any time find reason to call in any particular issues of the 
and it would be an extremely peo^ar state of the law if an act which « 
reckoned so harmful as to be punishable wth ten years’ impri^nment 
morrow become a perfectly innocent one. It is to protect our action agamst a »« 
quence of this kind that the measure is proposed. . . . *i,- mnncc- 

" But there is a special necesrity peculiar to India which arises in ps m 
tion. In a great part of the Native Stotes of India coin is not current in tn 

» Bapu Yadav, (1874) 11 B. H. C. 172. * Kun} Deharee, (1873) 5 N. W. P- 

a /loriA^ oa All iai 4 eua. 
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legal sense in which it is current in British India; that is to say, there is no law of 
legal tender; and the consequence is that many kinds of coins pass in those Native 
States from liand to hand, not by reason of b^ng legal tender, but by reason of each 
person ttho receives them knowing that they arc customarily current in his own or other 
Native States, and that any other person will receive them in the same way as he 
rcceiNxs them. From the fact that these Farukhabad rupees were imported in such 
large quantities into Kajputana and Central India, there can be little doubt that they 
are current in this sense in certain part of Rajputana and Central India It seems 
to me. therefore,, that we are under some obligation to the Native States in this 
matter not to permit a coin Vihich passes, or which certainly might pass, there from 
hand to hand as an ordinary circulating coin, to be fabricated by private individuals 
in British India 


Illustrau'on (e).—This illustration was added by the Indian Penal Code 
.Amendment Act (V of 1896), s. 1 (2). 

It has been held tliat Mursidabad rupees stand on the same footing as Faiu- 
khabad rupees*. 

Statutory application.—Sec the Bronze Coin (Legal Tender) Act, (XXII of 
1913), s. 2 (2). 

231. Whoever counterfeits* or knowingly performs any part 
of the process* of counterfeiting coin shall be 
^Counterfeiing punislicd with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

Explanation .—A person commits this offence who intending 
to practise deception, or knowing it to be likely that deception will 
thereby be practised, causes a genuine coin to appear like a different 
coin. 


COMMENT. 

It is not necessaty under this section that the counterfeit coin should be made 
with the prunary intention of its being passed as genuine; it is sufficient if the resem¬ 
blance to genuine coin is so close that it is capable of being passed as such*. 


As to the definition of the word ‘ counterfeit see s. 28, supra. 

The thing charged to be counterfeit coin must have some such resemblance-to 
a genuine piece of coin as to show that it was intended to resemble and pass for it. 
though the imitation may be imperfect or the process incomplete*. A counterfeiting 
with some small variation in the description, effigies, or arms, done with the intention 
of evading the law, is yet within it*. It is not necessary to have impression of any 
sort on a counterfeit coin if it was meant to pass off as a worn out or defaced coin of 
a particular denomination*. Preparing blanks with such material as when rubbed 
will make them resemble the real coin amounts to a complete offence*. It is not also 
necessary Ujat the counterfeit coin should be counterfeit of the current coin’. 


* GaztUe of India, 1895, Part VI, p. 
320 

* Deni. (1905) 28 AH. 62; Gbpal. (1903) 
23 A. W N 115: Baman, (1902) P, R. No. 
1 of 1903. 

» Qadn Bakksh, (1907) 30 AIL 93; 
Amtit Sonar, (1919) 4 P. L. J. 525, 20 Cr. 
L. J. 439. 

* Stephen's Dig of Cr. L, Art. 408 


5 (1863) 1 War 219 

• 1 East P. C., c 4, s. 13, p. 164. 

* John and Patrick Welsh. (1785) 1 East 
P. C 164, I Leach 364; Samuel Wilson, 
(1783) 1 Leach 285. 

« William Case, (1897) 1 East P. C. 176, 
1 Leadi 154 (n). 

■ Kandamulu Annappa, (1883) 1 
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2. ‘ Performs any part of tbe process '.—The offence is complete although 
the coin may not be in a fit state to be uttered, or the work may not be finished or 
perfected. The section applies equally whether the act of counterfeiting is complete 
or unfinished. 

Coin should be of a kind for the lime being used as money.—Where a person 
counterfeited a coin of the Emperor Aldoai's time, it was held that he commit¬ 
ted no offence under this section*. A person counterfeiting Kuldar and Jeypur gold- 
mohurs was held to be guilty under tWs section because although they did not pass 
at a fixed value yet they had a current value attached to them as coin^. Ceitam 
Nepalese came to the shop of the accused who at their request agreed to make for 
them in German silver a number of imitations of a current Nepalese coin. The coins 
were not intended originally to be passed as genuine coins, for it was stipulated that 
they should be made with hooks attached to them; but in fact this was nek done and 
the coins were handed over plain. It was held that he was guilty under this section’. 
Certain merchants had been in the habit of sending copper to the Nawab of Loharoo, 
who turned the metal, in a mint established for the purpose, into small round pieces 
upon which a certain stamp was impressed, the stamp not purporting to resemble the 
mark on any legal coin. These pieces of copper ’were then sold in the bazaare in 
British India by weight, and used as money. It was generally believed that the 
Nawab had authority to establish the mints and issue this copper as coin. It was 
held that the pieces of copper were not counterfeit coin*. 

Where the impression of money was forged on an irregular piece of metal, not 
rounded, without finishing it, so as not to be in a state to pass current, the offence was 
held to be incomplete, although the accused had actually attempted to pass it in that 
condition^ tyhere a genuine sovereign had been fraudulently filed at the ^ 
such an extent as to r^uce the weight by one twenty-fourth part, and to remove the 
nulling entirely, or almost entirely and a new milling had been added in order to restore 
the appearance of the com, it was held that the coin was false and counterfeit*. 

Passing a medal.—Where a person fraudulently represented to an ignorant 
person a medal as being money, it was held that he had committed no offence. 

PRACTICE. 


Evidence.—Prove (1) that the metal is a coin. . 

(2) That the accused counterfeited it, or performed on it any part of m 
process of counterfeiting. 

(3) That he did so knowingly. . 

To prove the offence of counterfeiting, it is not necessary to show that tn 

accused person was detected in the act. But presumptive evidence will be 
as false coin was found in the possession, and that there were coining tools discovereo 
in his house, etc. . 

Where the accused is charged with 'performing any part of the 
counterfeiting’ it will not be suffidtnt merely to show that steps have been 
towards counterfeiting as by providing materials, tools, etc., but some stage of m 
. process itself must be proved to have been commenced. 

Procedure.—Cognizable—Warrant—^Not bailable—Not compoundable—Triable 

by Court of Session. 

Bombay Circular .—Evidence of a mint officer .—When the evidence of ^ 


I Bapu Yadav, (1874) 11 B, II. C. 172. 

* Kunj Bekaree, (1873 ) 5 N. W. P. 187. 
a Qadir Bakhsb, (1907 ) 30 AH. 93 

* Premsookh Dass, (1870) P. R. No. 38 
of 1870. 

* Vatley. (1771) I East P. C 164 

« Hermaim, (1879 ) 4 0 B. D. 284. 

1 (1863) I Weir 219. But in an English 


victed under 24 & 25 Vic, c W, s- j;?.’ 
cause that Act made passing of 
coin punishable; George Robinson. i 
L. & C 604. 
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■officer connected with the mint or the Qiirency Department is required as to the 
genuineness or spunousness of a com or currency note, the Courts and Magistrates are 
recommended to send the coin or note to the Mint Master, or to the Commissioner of 
Paper Currency. Bombay, as the case may be, under cover of their Court seal or by 
messenger whose cvadence can afterwards be taken and at the same time, to issue a 
commission for the examination of such officer as a witness under the provisions of 
s. 503 of the Code of Criminal Ptoadure This will prevent the great inconvenience 
•of officers being called away from thdr duties on mere ordinary occasions. In spe¬ 
cial cases a careful discretion is to be exercised, regard being had to the considerations 
aboNO stated*. 

Burma Circular.—The Government of India have drawn attention to the inade¬ 
quacy of the sentences which m some instances qre passed by the Courts for offences 
relating to the coinage Magistrates are Uicrefore reminded of tlie necessity for the im- 
posiUon of suitable sentences in such cases. Sessions Judges and District Magistrates are 
also requested to scrutinize carefully all sentences passed in such cases In any instance 
in which the sentence of the Court is obviously insufficient, application should be made 
to the High Court to revise and enhance the sentence*. 

Charge.—I {name aid office of Magislrate. etc,) hereby charge you {name of 
accused) as follows :— 

That you. on or about Uie—-day of-at-, counterfeited (or 

knowingly performed any part of the process of counterfeiting, to wit-), a com 

(Of King’s coin), to wit-and that you thereby committed an offence punishable 

under s. 231 of the Indian Penal Code, and within the cognizance of the Court of 
Session. 

And I hereby direct that you be tried by the said Couri on the said charge 
232. 'Whoever counterfeits’, or knowingly performs any part 
of the process* of counterfeiting the Queen’s coin*, 
shall bc punished with transportation for life, or 
* \vith imprisonment of either description for a term 

which may extend to ten years, and shall also bc liable to fine. 

COMMENT 


Ttus section enables the Court to inflict enhanced sentence where the offence 
committed is the same as in the last section but the coin is King's coin 

To constitute the offence described in this section, there must be an intention 
that the coins made will be used as King’s coin or a knowledge that they are likely 
to be used as such. Such knowledge or intention will be inferred from the mere fact 
of counterfeiting, except under circumstances which conclusively negative it; but a 
distinction must be drawn between a deception practised for show merely, and one 
practised for wrongful loss or gain, and the fonner is not an offence under the Penal 
Code’. 

1. * Counterfeits '.—See s 28, supra. 

2. ' Performs any part of the process *.—See s. 231, supra. 

3. ' Queen's coin —See s. 230, supra. 

Circulation of a spurious coin not necessary.—In order to constitute offences 
imder tWs section and s 235, it is t¥at necasary to prove that the accused intended 
that the spunous coins should go into drculation and be used as money. It is suffi¬ 
cient that there should be the intention to practise deception by means of the imita¬ 
tion*. But where false coins are made only for the purpose of passing them secretly 


1 B. tt C Cr. a 0.. Ch. V, s. 77, p. 52. 
» B. C M.. s. 720. p 295. 

* Shumsoodeen, (1868) P. R. No. 26 of 


1868. 

• Phbhu, (1899) P. R. No. 4 of 1899. 

L. c. 19A 
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into the house of the coiner’s enemy in order to get him into trouble, the persons mak¬ 
ing those coins and in possession of the instruments and materials used therefor are 
neither guilty under this section nor under s. 235, but are liable to be convicted only- 
under s. 195*. 


CASES. 

Quick-silvering a coin.—^Where the accused had in his possession a double 
piece,' which he quick-silvered so that it resembled a rupee, and he delivered it to a 
third person to get it changed for other coins as a rupee, it was held that he would 
not be guilty of an offence under this section, unless at the time of quick-silvenng the 
coin he intended thereby to practise deception, or knew it to be likdy that deception 
would thereby be practised2. Expiration 2 to s. 28 added by the Metal Tokens 
Act I of 1889 shakes the pnnciple of this case. See Qadir Bakhsh^, where such 
defence was held not good. 

Sections 232 and 235.—Where a person removed the ring from a com which 
had been used to form part of a necklace or other ornament, and worked up the face 
of the coin where the ring had been, it not being shown that any material part of the 
coin had at any time been removed, it was held that he was not guilty under this 
section* 


PRACTICE. 

Evidence.—Prove the same points as for s. 231, showing in (1) that the coin: 
counterfeited is a King’s coin. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tnable^ 
by Court of Session. 

Seaions 232 and 235.—The accused was convicted of, and sentence for, a® 
offence under s 232, i.e, for performing a part in the process of counterfeiting 
coin, and on a second count under s. 2M, for having in his ^session implements ana 
materials for the purpose of using the same for counterfeiting King's coin. It was 
held that the possession of such instruments and materials being part and pMcel o 
the transaction of counterfeiting coin the sentence for the second offence was illegal. 

Charge.—I (.name ond office of Maghtrate, etc.,) hereby charge you (name of 
accused) as follows ;— 

That you, on or about the--day .of-, at-, did cou • 

terfeit a piece of the King-Emperor’s coin, to wit-, and that you ther^y co ' 

mitted an offence punishable under s. 232 of the Indian Penal Code, and within 
cognizance of the Court of Sessiem (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

233- Whoever makes or mends, or performs any part of the 
MaMns or Filins Pfocess* of making or mending, or buys, sells or 
mstniment for disposes Of, any die or instrument, for the 
counterfeiting com. being Used, or knowing or having reason 
lieve* that it is intended to be used, for the purpose of counterfeit¬ 
ing* coin, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to three years, and shall also oe 
liable to fine. 


» Ul Chand. (1911) P. W. R. (Cr.) No 
17 of 1912, P. L R. No. 43 of 1912, 13 Cr. 
L. J. 25^ 

» Afthaiban. (1883) P. R, No. 3 of 2884. 
* MQf)7^ an All. or. 


* Mu/iammad /fusaw, (1901) 23 
» (19041 P. R. 

1 Cr. L. J. 946; Bishen Das, (1922) 5 1- 
J. 272, 24 Cr. L. J. 236. 
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COMMENT. 

In this as \scll as m the following section mere acts of preparation towards the 
offence of coining are made substantive offences, such as the making of dies or other 
instruments used in the manufacture of com 

1. ' Performs any part of the process —It is not necessary that the instru¬ 
ment should be capable of making an entire impression of a coin’. 

2. * Reason to believe ‘.—See s 26. supra 

3. ‘ Counterfeiting —See s 28, supra. 

PRACTICE 

Esidence.—Prove (1) that the accused made, or mended, or performed some 
part of the process of making or mending the die or instrument; or that he bought, 
sold, or disposed of iL 

(2) That he did so, for the purpose that such die or instrument might be 
used for the purpose of counterfeiting coin ; or that he knew, or had reason to believe,, 
that the same was intended to be used for such purpose. 

Procedure.—Cogmzable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session or Magistrate, Presidency or first class. 

In the case of a prev-ious conviction the accused should be committed for trial 
to the Court of Session, unless the Magistrate is competent to try the case and is of 
opinion that he can himself pass an adequate sentence if the accused is convicted*. 

Charge.—Same as that for s. 234. 

234* Whoever makes or mends, or performs any part of the 
Makin seiim pfoccss’ of making or mending, or buys, sells or dis- 
insSumJat”^ poses of, any die or instrument, for the purpose of 

e^nterfdung being used, or knowing or having reason to believe* 
yueenscoift. intended to be used, for the purpose of 

counterfeiting* the Queen’s coin*, shall be punished with imprison'- 
ment of either description for a term which may extend to seven 
years, and shall also be liable to line. 

COMMENT. 

This section desenbes the same offence as in the last, but provides enhanced 
pumshment as the coin affected is the King’s coin. 

1. * Performs any part of the process —See s. 231, supra. 

2. ' Reason to believe —See s 26, supra 

3. * Counterfeiting —See s. 28, supra, 

4. ' Queen's coin —See s. 230, supra. 


CASES. 


Intention necessary.—The accused employed a die-sinker to make for a pre¬ 
tended innocent purpose a die calculated to make shillings; the die-sinker, susperting 
fraud, informed the Commissioners of the mint, and under their directions made the 
die for the purpose of detecting the accused, it was held that the die-sinker was an 
innocent agent, and the accused was the real offender*. The accused ordered dies, 
impressed with the resemblance of the sides of a sovereign, of the maker. The maker 
gave information to the police, who communicated with the authorities of the mint 
The latter authonties, through the police, gave the maker permission to give them to the 
accused. He did so. and they were found in the accused’s possession. It was held 


J Foster, (1836 ) 7 C & P. 494. 

* Criminal Procedure Code, s. 348. 


Moody 
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that the accused being knowingly in possession of the dies, had a sufficient guilty 
knowledge to constitute felony, whatever his intention as to their use might be*. 

PRACTICE. 

Evidence.—Prove the same points ^ for s. 233, showing in (1) that the com 
counterfeited is a King’s coin. 


Procedure.—Cognizable—Warrant—^Not bailable—^Not compoundable—Tnable 
by Court of Session. 


Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name oj 
accused) as follows :— 

That you, on or about the-day of-, at-, did make {or mend 

or perform any part of the process of maWng or mending, to wit-, or buy, oi 

sell, {or dispose of) a certain die (or instrument) for the purpose of being used) {or 
knowing, or having reason to believe that it was intended to be used) for counterfdt- 
ing a piece of the King-Emperor’s coin, to wit— ; and that you thereby committed an 
offence punishable under s. 234 of the Indian Penal Code, and within ray cognizance 
{or cognizance of the Court of Session or the High Court). 

And I hereby direct that you be tried Iby the said Court {in cases tried by 
MagtUiate omit these words)] on the smd charge. 


235. Whoever is in possession of any instrument or material', 
Possession of in- purpose of using the same for counterfeit' 

strument or mate- ing coin®, or knowing or having reason to believe 
that the same is intended to be used for that pur¬ 
pose, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, and shall also be liable to fine ; 

and if the coiri to be counterfeited is the Queen’s coin*, shall be 
^ , , punished with imprisonment of either description 

1 Queens com. ^ term which may extend to ten years, and shal 
also be liable to fine. 


rial for the purpose 
of using the same 
for counterfeiting 
coin, 


COMMENT. 

This section punishes the person who is in possession of any instrument or 
material for the purpose of using the same for counterfeiting coins. 


1. 'Possession of any instnimem or material’.—The word r- . _ 
connotes the intention to exercise power or control over the object possessed ^ 
sibi habendi) and therefore necessarily implies that the possessor has be^ 
of the possibility of exercising that power or control. The mere physical r<^^ 
arising from the position of the objert is insufficient. The possession 
not possession which has never been voluntary : and for the purpose of bringing no 
to any person the voluntary possesacm of any object, the mere proof of a fart 
he knows nothing, would be valudess. Tlie section no doubt also ja 

accused person intention or knowledge as to the use to be made of the 
possession, and these might be implied from the nature of the objects themselves 
before that stage is reached, there must be some circumstance indicating such mj® 
tion or knowledge as is inseparable from the notion of conscious 
in the word ‘ possession “ Such indication may arise from the position of 
in a place which is constantly used by the person accused, and which could w 
•overlooked by him, or from the bulk of the object itself, or from any draimstaw*' 


1 Hawey. (1871) L. R. 1 C. C R. 284. 



SECS 234-235.) 


OFFENCES RELATING TO COIN. 


589 


such as the locking up of the object which would point to voluntary and conscious 
possession”*. 

Under the Englisli statute dealing with offences relating to coin the word ‘ pos¬ 
session ' embraces a wider area Having any matter in the custody or possession of 
any person mdudes ” not only the having it by himself in his personal custody or 
possession, but also the knowingly and wilfully having it in the actual custody or posses¬ 
sion of any other person, and ^so the knowingly and wilfully having it in any dwelling 
house, or other building, lodging, apartment, field, or other place, open or inclosed, 
whether belonging to or occupied by himsdf or not, and whether such matter shall be so 
had for his own use or benctit. or for that of any other person ’ 

If coining implements are found in a house occupied at the time by a man and 
his wife, the presumption is that they are in the possession of the husband alone, unless 
there are arcumstanefe to show that the wife was acting separately and without her 
husband's sanction, they cannot both be convicted The fact of a wife attempting to 
break up coining implements at the time of her husband’s apprehension if done with 
the object of screening him, is no evidence of possessim*. Where it is sought to make 
a wife liable along with her husband with whom she is living, it is necessary to prove 
that possession and control over the instruments and materials for counterfeiting were 
walh her alone or with her also The mere fact that the wife knew that certain imple¬ 
ments and materials were in the possession of her husband and also the place where 
tlioae implements and materials were to be found, docs not necessarily indicate that 
she herself was in subordinate possession or in any kind of possession of them*. Where 
several persons are found in a room where false coining is going on and most of them 
are shown to ha\e tzien attise part thcran, they are all to be presumed to have been 
in possession of all the instruments and materials lying there which can be used for the 
purpose of making false coins* 

Where father and son were accused of being in possession of moulds for the 
purpose of using the same for making counterfeit coins and of being in possession of 
such coins, and there was c%-idcnce to show that the father looked after the family 
cultivatioi while the son exclusively attended to the shop, m the verandah of which 
the moulds and coins were discovert, and it was also shown that the father was never 
seen in possession of the moulds or of the counterfeit coins, it was held that the ordi¬ 
nary presumption that the things in the house of a joint Hindu family were in the 
possession, and under the control, of the managing member, had been rebutted*. 

It is not only necessary that the accused should be in possession of the instru¬ 
ments or materials for counterfeiting coin, but it should also be proved that the posses¬ 
sion was within the accused’s knowledge^. 

The accused was in possession of a box containing instruments used for counter¬ 
feiting coin. It appeared that two other brothers of his had access to the box and it 
was not proved that there was any property of the accused in it. It was held that 
the accused could not be convicted, for it was not shown that he was in exclusive 
possession of the box®. The accus^ went into a village and purchased sweetmeats 
from one K for which he paid a counterfeit two-anna piece : he also delivered another 


^ Per Batty, J., in Hatt Maniram Sonar. 
{1904 ) 6 Bom L R. 887. 891. 1 Cr L. J 
960. In the same case, Aston, J, did not 
concur in the above remarks, and went on 
to say (p 894) : " I think that if we intro¬ 
duce ‘ consaous ’ or ‘ voluntary' before the 
word possession where tliat word is not so 
qualified m a section of the Indian Penal 
Code, we shall be legislating instead of admi¬ 
nistering the law*, with inconvenient conse¬ 
quences such as shifting the burden of proof 
mdicated by sections 114 and 106 of the Evi¬ 
dence Act . and even altering the substan¬ 
tive cnminal law". 

2 2f & 25 Vic. c 99. s. 1. 


3 Boober, <1850) 4 Cox 272. 

♦ Lackmimya Tluikuratn, (1933 ) 35 Cr 

L. J. 9 

» Lai Chand, (1911) P. W. R. (Cr.) No. 
17 of 1912, P. L R, No. 43 of 1912, 13 Cr. 
L J. 252. 

« Amrit Sonar (J9I9) 4 P L T 20 
Cr. L. J. 439. See Songam LaJ, (1893) 15 
A!L 129, as to what evidence is necessary 
trficre a criminating article is found in a 
common room of a joint family house. 

« Abdul Maud. (19031 P T. R. Kj, 7 of 
1904; Mohammad Bakhsh, [1935] Cr. C 39. 
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counterfeit two-anna piece to R in payment for some milk. K, on disco\'ering the 
fraud, pursued the accused and aided by two others arrested him. On being pursued 
the accused threw away a yellow bag which was found to contain a mould, an instru¬ 
ment called a “ gugui ’’ used for keeping up a draught in a fire, a file and some white 
metal all evidently instruments or materials used for counterfeiting coin. It was 
held that he was guilty of an offence under this section^. 

Where coining instruments were found in a house occupied by a man, his wife 
and a child ten years of age, the jury were directed to acquit the child of a felonious 
possession*. The accused was indicted for knowingly and without lawful excuse hav¬ 
ing in his possession a mould on which was impress^ the figure and apparent resem¬ 
blance of the obverse side of a half-crown. The mould was found in the house of 
the accused, who had previoudy passed a bad half-crown; but there was no evidence 
to show that the half-crown had been made in that mould. It was held that there 
was sufficient evidence to go to the jury*. 

• Instruments of coining.—The following are held to be instruments of coining: 
a press for coinage* ; a mould on which was impressed the resemblance of a shilimg 
inverted^; a puncheon of iron upon which was impressed the figure and similitude of 
the head-side of a shilling*; a collar of iron for graining the edges of counterfeit 
moneys, and a galvanic battery*. 

2. ’For the purpose of using the same for counterfeiting coin’.-^The 
mere possession of instruments and materials capable of counterfmting coins is no 
offence. Possession of such instruments should be with the intention of countertot- 
ing coins, and the intention must be proved in order to establish the charge. The 
accused had in his possession three ‘ dies ’ and some instruments for the purp^ ol 
counterfeiting com. He was a goldsmith by occupation, and the instruments f^o 
with him were required for his work as a goldsmith. The dies were deficient and no 
complete counterfeit coin could be struck from them either singly or combined. Tnere 
was no evidence that he ever used those instruments or dies for the purpose of counter¬ 
feiting It was held that he was not guilty of an offence under this section* Instru¬ 
ments and materials which can be used for the purpose of making false coins as 

as other purposes are to be considered instruments and materials used for the purpose 
of making false coins when these are found m connection therewith’®. 

3. ' Reas,OQ to believe —See s. 26, supra 

4. ' Queen’s coin —See s. 230, supra. 


PRACTICE 


Evidence.—Prove (1) that the instrument or material in question is one 
the purpose of counterfeiting coin (or King's coin). 

It must be shown by the prosecution that the instrument is capable of coun 
felting coin". . . jj, 

(2) That the accused was in possession of such instrument or maten 
question. 

(3) That he was in possesrion thereof for the purpose of using it; or 
he knew or had reason to believe that it was intended to be used for that purpose 

Procedure.—Cognizable— Warrant—^Not bailable—Not compoundable^T^ ^ 
by Court of Session, if the offence relates to King’s com; otherwise by Cou 
Session or Magistrate, Presidency or first class. 


Ahmad Shah, (1892) P. R. No 10 of 

Btiober. (1850) 4 Cox 272. 

Wilks. (1861) L. & C 18. 

Bill. (1753) 1 East P. C. 169. 

Lcnnard. (1772) 1 East P. C. 17a 
RidiiUy, (1878) 1 Leach 189. 

Moojt (1825 1 2 C & P. 2^ 


» Gout. (1863) 9 Cox ^ ^ 

» Khadun Ifi/ssatn, (1924) ^ 

10 .Lai Chand. (1911) P-l3 &■ 
17 of 1912, P. L. R. No. 43 of 1912. i-> 

L. J. 252. /isfioj I 

*» Kona Tirumala Rcddi, (1S»9) 

219. 


S£CS. 235-237.) 


OFFENCES REUTING TO COIN. 


591 


In Uic case ol a previous conviction the accused should be committed for trial 
to the Court of Session* 

Charge.—I (namt md office of Magistraie. etc,) hereby charge you (name 
eif accused) as follows •— 

That you. on or about the—— day of-at-, were m possession of 

a certain instrument {or mctcrial), to wit-for the purpose of using the said 

instrument for counterfating a piece of King-Emperor’s coin known as-[or 

■knotting or having reason to believe that tlie said mstrument was intended to be used 
for Uie purpose of counterfeiting, etc 1 and thereby committed an offence punishable 
under s. 235 of the Indian Penal Code and within the cognizance of the Court of 
■Session. 

And I hereby direct that you be tried by the said Court on the said charge 

Sentence.—Having regard to s. 71 of the Code separate sentences cannot be 
passed under s. 232 and this section. 

The offence of counterfcibng coin is very serious and an exemplary sentence 
should be given. But when a man is being convicted for being in possession of in- 
■struments or materials for counterfeiting coin it is hardly right to convict him separately 
(or hemg in possession of various parts of such instruments, or materials^. 

236. Whoever, being within British India', abets* the counter- 
Abciiine in India feiting* of coin out of British India shall be punish- 

«t Sf^in?ia^'!5 same manner as if he abetted the counter- 

coin. feiting of such coin within British India. 

COMMENT 

Any person in India, whether a British subjMt or a foreigner, who supplies 
instruments or rtuterials for the purpose of counterfeiting any coin, or assists in any 
other way, is punishable under Uiis section. Abetment in British India must be 
complete. 

1. 'British India’—Sec 8 . 15, supra. 

2. ' Abets ’.—See s. 107. supra. 

i. ‘ Counterfeiting'.—Sec s 2S. supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused abetted the counterfeiting of coin 

(2) That the counterfeiting of coin was to be out of British India. 

(3) That the accused was in Bnlish India at the time of such abetment. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 

by Court of Session. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows :— 

That you. on or about the-day of-at-, being in British India 

abetted one AB residing out of Bntish India at-, in the counterfeiting of coin by 

doing— (mention the act done) and thereby committed an offence punishable under 
s. 236 of the Indian Penal Code, and within the cognizance of the Court of Session 

And I hereby direct that you be tried by the said Court on the said charge. 

237. Whoever imports into British India', or exports there¬ 

from, any counterfeit* coin, knowing or having 
-of counterfeit coin, reason to bclieve that the same is counterfeit, shall 
be punished with imprisonment of either desen'p- 

> Cnminal Procedure Code, s 348 * Allati Wad/iaya (1929 ) 31 Cr i i 

527. U930) Cr. C 19. 
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tion for a term which may extend to three years, and shall also be 
liable to fine. 

COMMENT. 

The offence under this and the following section consists in an import or export, 
whether by sea or by land, of any coin known by the importer, or which he has reason 
to believe, to be counterfeit. 

1. ' British India ’.—See s. 15, supra. 

2 . ' Counterfeit *.—See s. 28. supra. 

3. ' Reason to believe —See s. 26, supra. 

PRACTICE. 

Evidence.—Prove (1) that the coins in question are counterfeit coins. 

(2) That the accused imported into, or exported from, British India, such 

coins 

(3) That he, at the time he so imported or exported them, knew, or had reason 
to believe, that they were counterfeit 

Procedure.—Cognizable—Warrant—^Not bailable—Not compoundable—Triable 
by Court of Session or Magistrate, Presidency or first class. 

Charge.—Same as that for s. 238. ^ 

238. Whoever imports into British India, or exports therc- 
import or export Irom, any counterfeit coin which he knows or has 

x)f counterfeits_oi reason to believe to be a counterfeit of the Queens 
the Queen's coins punished with transportation for l»fe> 

or with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

COMMENT. 

This section describes the same offence as the one under the preceding secliwv 
but provides enhanced punishment as the coin is King’s coin. 

PRACTICE. * 

Evidence.—Prove the same points as for s. 237, showing in (1) tba^ ^ 
counterfeit coins are King's coins. 

Procedure.—Cognizable—^Warrant—Not bailable—Not compoundable—Triable 
by Court of Session. 

Charge.—I {name and office of Magistrale, etc,) hereby charge you 
oj accused) as follows ;— . 

That you, on or about the-day of-, did import mto (or export im ; 

British India, viz., at-, certain pieces of counterfeit Kmg-Emperor's com. 

wit-, (jpccify the niiiouiit atul name of the coins) knowing (or having ^ 

believe) that the said coins were counterfeit; and that you thereby 

offence punishable under s. 238 of the Indian Penal Code, and within the cogniwm= 

of the Court of Session (or High Court). . . , 

And I hereby direct that you be tried by the said Court on the said diars'-* 

239. Whoever, having any counterfeit^ coin, which at the tim^ 
when he became possessed* of it he knew to 

v?ih terfeit*, fraudulently* or with intent that fraud 
01 it be committed, delivers the same to any 

attempts to induce any person to receive it, shall 


Dclivcrj* of 
possessed ^ 
biowledge lb 
Is counterfeit. 
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punished with imprisonment of either description for a term which 
may e.\tend to five years, and shall also be liable to fine. 

COMMENT 

Object.—^Tliis secUon is directed against a person other than the comer, who 
procures or obtains or receives counterfeit com, and not to the offence committed by 
the coiner*. The rccapt of the false coin, lending at the time it is received that it 
is CDuntcrfat, is made the test of a person bang such a dealer. The offence contem¬ 
plated in this section appears to be a delivery or an attempt to deliver by such a dealer 
to some person whciliir an accomplice or not. tlie intention being that that person or 
some other should be defrauded 

The auUiors of the Code say : " An uUerer by profession, an ulterer who is the 
agent employed by the coiner to bang counterfat coin into circulation, is guilty of a 
wry high offence. Such an uttcrer stands to the comer in a relation not very differ¬ 
ent from Uiat in whicli a habitual receiver of stolen goods stands to a thief He 
makes coining a far less perilous and a far more lucrative pursuit than it would other¬ 
wise be. He passes his life in the systematic violation of the law, and in the syste¬ 
matic practice of fraud in-one of its most pernicious forms He is one of the most 
mischievous, and is likely to be one of tlie most depraved of criminals. But a casual 
uttercT, an uUerer tvho is not an agent for bringing counterfeit coin into arculation, 
but Viho, having heedlessly received a bad rupee in the course of his business, takes 
ad\-antage of the hccdicssness of the nest person with whom he deals to pay that bad 
rupee away, is an offender of a very different class He is undoubtedly guilty of a 
dishonest act, but of one of tlie most venial of dishonest acts. It is an act which 
proceeds not from greediness for unlawful gain, but from a wish to avoid, by unlaw¬ 
ful means it is true, what to a poor man may be a severe loss. It is an act which has 
no tendency to facilitate or encourage the operations of the coiner. It is an occa¬ 
sional act, an act which does not imply that the person who commits it is a person of 
lawless habits. We think, tlicreforc, that the offence of a casual utterer is perhaps 
the least heinous of all the offences into which fraud enters 

“ We considered whether it would be advisable to make it an offence in a person 
to have in his possession at one time a certain number of counterfeit coins, without 
being able to explain satisfactorily how he came by them It did not, after much 
discussion, appear to us advisable to recommend this or any similar provision. We 
entertained strong objections to the practice of making circumstances which are m 
truth only evidence of an offence part of the definition of an offence; nor do we see 
any reason for departing m this case from our gcneial rule. 

"Wliether a person who is possessed of bad money knows the money to be 
bad, and whether, knowing it to be bad, he intends to put it m circulation, are ques¬ 
tions to be deeded by the tribunals according to the circumstances of the case, circum¬ 
stances of which tlie mere number of the pieces is only one and may be one of the 
least important A few bad rupees which should evidently be fresh from the stamp 
would be stronger evidence than a greater number of bad rupees which appeared to 
have been in circulation for years A few bad rupees, all obviously coined with the 
same die, would be stronger evidence than a greater number obviously coined with 
different dies. A few bad rupees placed by themselves, and unmixed with good ones, 
would be far stronger evidence than a much larger number which might be detected 
in a large mass of treasure 

Three classes of offences are created by 239 to 243. 

(1) Delivery to another of ertn, possessed with knowledge that it is counter¬ 
feit (ss. 239, 240). 

(2) Delivery to anoUier of com as genuine, which, when first possessed, the 

dehverep did not know to be counterfdt (s. 241). ^ 

(3) Possession of counterfat com by a person who knew it to be counterfeit 

* Skeobuz, (1871) 3 N. W. P. 150 * Note pp 135 ^ J 35 
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Charge.—I {name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows :— 

That you, on or about the-day of-, at- , having in your posses¬ 
sion—pieces of counterfeit King-Emperor’s coin, known as-, knowing at the time 

when you became possessed of the said coins that they were counterfeit, fraudulently 
{or with intent that fraud might be committed) delivered the same to one AB (or 
attempted to induce AB to receive the same), and thereby committed an offence 
punishable under s. 240 of the Indian Penal Q)de, and within my cognizance {or 
cognizance of the Court of Session or the High Court). 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate omit these tcords)} on the said charge. 


241. Whoever delivers to any other person as genuine^ or 
attempts to induce any other person to receive as 
genuine, any counterfeit® coin which he knows to 
be counterfeit, but which he did not know to be 
counterfeit at the time when he took it into his 
possession®, shall Be punished with imprisonment of 
either description for a term which may extend to two years, or with 
fine to an amount which may extend to ten times the value of the 
coin counterfeited, or with both. 


Delivery of coin 
as genuine which, 
when first possess¬ 
ed, the deliverer 
did not know to be 
counterfeit 


ILLUSTRATION'. 

A, a comer, delivers counterfeit Company’s rupees to his accomplice B, for the 
purpose of uttering them. B sells the rupees to C, another utterer, who buys them 
knowing them to be counterfeit. C pays away the rupees for goods to D, who receives 
them, not knowing them to be counterfeit D, after receiving the rupees, discowrt 
that they are counterfeit and pays them away as if they were good. Here D is 
punishable only under this section, but B and C are punishable under section 239 or 
240, as the case may be. 


COMMENT. 

Tins section applies to a casual utterer of base coins Section 239 deals with 
professional utterers. A casual utterer may not be aware that the coin was counterfeit 
at the time when he took it into his possession but he is responsible if he utters it 
knowingly. 

1. * As genuine ’.-—The gist of an offence under this section is that a person 
should deliver or attempt to induce any other person to receive as genuine a com 
know’n to be counterfeit*. Wiere A handed a counterfeit coin to his friend, in order 
to avoid its being discovered by the police in A’s possession, it was held that A com¬ 
mitted no offence under this section, because the coin was not delivered as fiC* 
nuine2. If the Court be of opinion that the coin was not intended by the ulter^W' 
pass as a good coin, it should not oinvict the accused*. Where a person tendered a 
false coin to another and asked for diangc which was refused on the ground tliat Uie 
coin was false, and he thereafter tendered it to another person, it was held ttot i 
might be presumed that after the first refusal the accused Imcw the coin to be ^ 
that his attempt thereafter to induce another person to receive it constituted an ollcn 
under this section*. 

2 . ’ Counterfeit ’.—See s. 28, supra. 

3 . ' Possession —See s. 235, supra. 


1 Soorar. (1872) 4 N. W. P. 62. 

* Michael iJjTwe, (1852 ) 6 Cox 475. 


Sooial, sup.' ^ , 1 ro 

Ebjahim, (1910) 12 Cr. L. J. 
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PRACTICE. 


EWdcncc.—Prove (1) that the coin in qtujstion is a counterfeit com. 

(2) That the accused delivered it, or attempted to induce some one to re- 
cdx'e iL 

(3) Tliat he so delucred it, or so attempted to induce some one to receive the 
some, as genuine. 

(4) Tliat he, at the same time he delivered it, etc., knew the same to be a 
counterfeit coin. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Magistrate, Presidency or first or second class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name oj 
accused) as follows :— 

TTiat you, on or about the-^iay of-, at-, having in your pos¬ 
session-pieces of counterfeit Kmg-Emperor’s aim, known as-delivered as 

genuine to one AB the said coins (or attempted to induce one AB to receive the said 
corns as genuine) knowing at the time of said delivery (or attempt) though not 
at the time when you became possessed of the said coins, that the said coins were 
counterfeit and thereby committed an offence punishable under s 241 of the Indian 
Penal Code, and witlun my cognizance. 

And I hereby direct that you be tned on the said charge 


242. Whoever, fraudulently' or with intent that fraud may 
be committed, is in possession* of counterfeit coin, 
having known at the time when he became possess¬ 
ed thereof that such coin was counterfeit*, shall be 
punished with imprisonment of either description 
for a term which may e.xtend to three years, and 
shall also be liable to fine. 


Possession of 
counterfeit com 
by person ■who 
knew it to be 
counterfet siihen 
he became pos¬ 
sessed thereof. 


COMMENT. 

Mere possession of a counterfeit coin is on offence under this and the follow¬ 
ing section, even though no attempt is made to pass it off, provided it was kept for 
a fraudulent purpose, and was originally obtained with guilty knowledge I^sses- 
sion must be with intent to defraud. 

1 . ' Fraudulently ’.-—See s. 25. supra. 

2. ' Possession ’.—See s. 235, supra. 

3 . ' Counterfeit \—See s. 28, supra. 

Evidence.—Prove (1) that the coin in question is a counterfeit com 

(2) That the accused was in possession of it 

(3) That he was in possesaon thereof, with intent to defraud, or with intent 
that fraud might be committed. 

The accused may tender evidence to show that he asked a skilful person to 
examine the com as he doubted whetlier it was counterfeit or not' 

(4) That at the time he became so possessed thereof, he knew it to be 
counterfeit. 

When pieces of counterfeit coin are found on one of two persons acting m 
guilty concert,’ and both knowing of the possession, both are guilty*. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session or Magistrate, Presidency or first class. 

Charge.—See s. 243. 

' Evidence Act (I of 1872), s. 21, 
ill (c). 


» tVilUam Rodgers. (1839 ) 2 Moody 85. 
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Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
0 / accused) as follows ;— 

That you, on or about the-day of-, at-, having in your poss^ 

sion—pieces of counterfeit King-Emperor's coin, known as-, knowing at the time 

when you became possessed of Uie said omik that they were counterfeit, fraudulently 
(or with intent that fraud might be committal) delivered the same to one KB [or 
attempted to induce AB to receive the san^), and thereby committed an offence- 
punishable under s. 240 of the Indian Penal Code, and within my cognizance {or 
cognizance of the Court of Sessiwi or the High Court). 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate omt these words)] on the said diarge. 


241. Whoever delivers to any other person as genuine’, or 
Delivery of coin attempts to induce any other person to receive as 


genuine, any counterfeitr* coin which he knows to 
be counterfeit, but which he did not know to be 
counterfeit at the time when he took it into his 
possession®, shall Be punished with imprisonment of 
either description for a term which may extend to two years, or with 
fine to an amount which may extend to ten times the value of the 
coin counterfeited, or with both. 


as genuine which, 
when first possess¬ 
ed, the deliverer 
did not know to be 
counterfeit 


ILLUSTRATION. 

A, a comer, delivers counterfeit Company’s rupees to his accomplice B, for the 
purpose of uttering them B sells the rupees to C, another utterer, who buys them 
knowing them to be counterfeit. C pays away the rupees for goods to D, who receives- 
them, not knowing them to be counterfeit. D, after receiving the rupees, discovKS 
that they are counterfeit and pays them away as if they were good. Here D u 
punishable only under this section, but B and C are punishable under section 239 or 
240, as the case may be. 


COMMENT. 

This seaion applies to a casual utterer of base coins. Section 239 deals with 
professional utterers. A casual utterer may not be aware that the coin was counterfeit 
at the time when he took it into his piossession but he is responsible if he utters it 
knowingly 

1. ’ As genuine ’.—The gist of an offence under this section is that a person 

should deliver or attempt to induce any other person to receive as genuine a mm 
known to be counterfeit^. Where A handed a counterfeit coin to his friend, in order 
to avoid its being discovered by the police in A’s possession, it was held that K com¬ 
mitted no offence under this section, because the coin was not delivered as 
nuine 2 . if the Court be of opinion that the com was not intended by the „ 

pass as a good com, it should not convict the accused*. Where a person tendered 
false coin to another and asked for change which was refused on the ground tliat tii 
coin was false, and he thereafter tendered it to another person, it was held . 
might be presumed that after the first refusal the accused Imew the coin to be 

that his attempt thereafter to induce another perajn to receive it constituted an oh 
under this section*. 

2 . ‘ Counterfeit ’.—See s 28, supra. 

3. * Possession —See s. 235, supra. 


Soojat, (1872 ) 4 N. W. P. 62 
Michael Byrne, (1852) 6 Cox 475. 


* Soorat, sup. ’ r r W 

* Ebrahim, (1910) 12 Cr. L. J. 
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PRACTICE. 

Evidence.—Pro\e (1) that the coin in question is a counterfeit coin 

(2) That tlie accused delivered it, or attempted to induce some one to re¬ 
cave it 

(3) That he so delivered it, or so attempted to induce some one to receive the 
same, as genuine. 

(4) Tliat he. at the same time he delivered it, etc., knew tlie same to be a 
counterfeit coin 

Procedure,—Cogni 2 able—Wairant—Not bailable—Not compoundable—Triable 
by Magistrate. Presidency or first or second class 

Charge.—I (name and o0ce of Alagislrate, etc,) hereby charge you {name oj 
accused) as follows — 

That you. on or about the-day of--. at-, having in your pos¬ 
session-pieces o/ countcrlcit King-Emperor’s coin, known as-delivered as 

genuine to one AB the said coins {or attempted to induce one AB to receive the said 
coins as genuine) knowing at the lime of the said delivery (or attempt) though not 
at the time when you became possessed of the said coins, that the said coins were 
counterfeit and thereby committed an offence punishable under s 241 of the Indian 
Penal Code, and witlun my cognizance 

And I hereby direct that you be tned on the said charge 

242. Whoever, fraudulently’ or with intent that fraud may 
be committed, is in possession* of counterfeit coin, 
having Itnown at the time when he became possess¬ 
ed thereof that such coin was counterfeit*, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine. 

COMMENT. 

Mere possession of a counterfeit com is an offence under this and the follow¬ 
ing section, even though no attempt is made to pass it off, provided it was kept for 
a fraudulent purpose, and was originally obtained with guilty knowledge. I^sses- 
sion must be with intent to defraud. 

1 . 'Fraudulently*.—See s. 25. supra. 

2 . * Possession —See s. 235, supra. 

3 . ‘ Counterfeit—See s. 28, supra. 

Evidence.—Prove (1) that the com m question is a counterfeit coin. 

(2) That the accused was in possesion of it. 

(3) That he was in possession thereof, with intent to defraud, or with intent 
that fraud might be committed. 

The accused may tender evidence to show that he asked a skilful pereon to 
examire the coin as he doubted whether it was counterfeit or not*. 

(4) That at the time he became so p(»sessed thereof, he knew it to be 
counterfeit. 

When pieces of counterfeit coin are found on one of two pei^ons acting in 
guilty concert," and both knowing of the possessirm, both are guilty*. 

Procedure.—Cognizable—Wanant—Not bailable—Not compoundable—Triable 
by Court of Session or Magistrate, Presidency or first class. 

Charge.—See s. 243. 

Evidence Act (I oS 1S72}. s. k. > mUan Rodgers. (1839) 2 Moody ■ 
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Charge.—I {name and office of Ma^trate, etc.,) hereby charge you {name 
of accused) as follows :— 

That you, on or about the-day of-, at- , having in your posses¬ 
sion—^pieces of counterfeit King-Emperor’s coin, known as-, knowing at the time 

when you became possessed of the said coins ^at they were counterfeit, fraudulently 
(or with intent that fraud might be committed) delivered the same to one AB [oi 
attempted to induce AB to receive the same), and thereby committed an offence 
punishable under s. 240 of the Indian Penal Code, and within my cognbance (or 
cognizance of the Court of Sessicm or the High Court), 

And I hereby direct that you be tried [by the said Court (:n coses tmd by 
Magistrate omit these tvords)] on the said charge. . 

241. Whoever delivers to any other person as genuine^ or 
attempts to induce any other person to receive as 
genuine, any counterfeit* coin which he knows to 
be counterfeit, but which he did not know to be 
counterfeit at the time when he took it into his 
possession*, shall Be punished with imprisonment of 
either description for a term which may extend to two years, or with 
fine to an amount which may extend to ten times the value of the 
coin counterfeited, or with both. 

ILLUSTRATION 

A, a comer, delivers counterfeit Company’s rupees to his accomplice B, for the 
purpose of uttering them B sells the rupees to C, another utterer, who buys them 
knowing them to be counterfeit C pays away the rupees for go^s to D, who receives 
them, not knowing them to be counterfeit. D, after receiving the rupees, discovers 
that they are counterfeit and pays them away as if they were good. Here D is 
punishable only under this section, but B and C are punishable under section 239 or 
240, as the case may be 


Delivery of coin 
as genuine which, 
when first possess¬ 
ed, the deliverer 
did not know to be 
counterfeit 


COMMENT. 

This section applies to a casual utterer of base coins. Section 239 deals v-ith 
professioiul utterers. A casual utterer may not be aware that the coin was counterfeit 
at the time when he took it into his possession but he is responsible if he utters n 
knowingly. 

1. ‘ As genuine —The gist of an offence under this section is that a person 

should deliver or attempt to induce any other person to receive as genuine a coin 
known to be counterfeit'. Where A handed a counterfeit com to his friend, m ordc 
to avoid its being discovered by the police in A’s possession, it was held that A coin- 
mitted no offence under this section, because the com was not delivered as 
nuine^. If the Court be of opinion that the com was not intended by the g 

pass as a good com, it should not convict the accused'. Where a person tendered ^ 
false coin to another and asked for change which was refused on the ground that ui^ 
coin was false, and he thereafter tendered it to another person, it was held j 
might be presumed that after the first refusal the accused Imew the coin to be ^ 

that his attempt thereafter to induce another person to receive it constituted an oli 
under this section^. 

2 . ‘ Counterfeit—See s. 28, supra. 

3 . * Possession —See s 235, supra. 


1 Soorat. (1872 ) 4 N. W. P. 62. 

2 Michael Byrne, (1852 ) 6 Cox 475. 


* Soorat. sup. ' , t 'n 

* Ebrahtm, (1910) 12 Cr. L. J- 
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PRACTICE. 

E%idcnce.—Pro\e (1) Uiat the coin in question is a counterfeit coin 

(2) That tlie accused delivered it, or attempted to induce some one to re¬ 
ceive It 

(3) Tliat he so delivered it, or so attempted to induce some one to receive the 
same, as genuine. 

(4) That he, at the same time he dcli\ercd it. etc, knew the same to be a 
counterfeit 'coin. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Magistrate, Presidency or first or second class. 

Qiarge.—I (name and office of Afagistiale, etc ,) hereby charge you (name of 
accused) as follows — 

That you, on or about the-day of-, at-, having in your pos¬ 
session-pieces of counterfeit King-Emperor’s coin, known as-delivered as 

genuine to one AB the said coins (or attempted to induce one AB to receive the said 
coins as genuine) knowing at the lime of the said delivery (or attempt) though not 
at the time when you became possessed of the said coins, that the said coins were 
counterfeit and thereby committed an offence punishable under s. 241 of the Indian 
Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

242. Whoever, fraudulently* or with intent that fraud may 
be committed, is in possession* of counterfeit coin, 
having known at the time when he became possess¬ 
ed thereof that such coin was counterfeit*, shall be 
punished with imprisonment of either description 
for a term which may e.xtend to three years, and 
shall also be liable to fine. 

COMMENT. 

Mere possession of a counterfeit coin is an oiTence under this and the follow¬ 
ing section, even though no attempt is made to pass it off, provided it was kept for 
a fraudulent purpose, and was originally obtained with guilty knowledge I^sses- 
sion must be with intent to defraud 

1. 'Fraudulently'.—Sees 25, supra. 

2. ' Possession '.—See s. 235, supra. 

3. * Counterfeit—See s. 28, supra. 

Evidence.—Prove (1) that the coin in question is a counterfeit com. 

(2) That the accused was m possession of it. 

(3) That he was in possession thereof, with intent to defraud, or with intent 
that fraud might be committed. 

The accused may tender evidence to show that he asked a skilful person to 
examir.e the com as he doubted whether it was counterfeit or not*. 

(4) That at the time he became so possessed thereof, he knew it to be 
counterfeit. 

When pieces of counterfeit coin are found on one of two persons acting in 
guilty concert,' and both knowing of the possesrion, both are guilty*. 

Procedure.—Cognizable—^Warrant—^Not bailable—Not compoundable—Triable 
by Court of Session or Magistrate, Preridenqr or first class. 

Charge.—See s 243. 

1 Evidence Act (I of 1872), s. 21, * William Rodgers, (1839) 2 Moody Si 

ilL (<). *' 
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243. Whoever, fraudulently^ or with intent that fraud may 
Pos«ssion of be committed, is in possession* of counterfeit coin^ 
pe^rson^ who "knew which is a counterfeit of the Queen’s coin^, having 
It to be counter- known at the time when he became possessed of it 
came"^ %oSesid counterfeit, shall be punished with im- 

thereof prisonmcnt of either description for a term which 

may extend to seven years, and shall also be liable to fine. 

COMMENT. 

The offence under this section is an aggravated form of the offence desenbed 
in the last section 

1 . ' Fraudulently —See s 25, supra. 

2. ' Possession ’.—See s. 235, supra. Where eleven silver pieces of the size 
of a rupee along with thirty counterfeit rupees, all bearing the same year, were found 
concealed under bhusa in a locked room, the key of which was in the possession of 
the accused, it was held that under s. 114, Indian Evidence Act, the circumstances- 
created a presumption of guilt m the case of the accused that the accused was la 
possession of the coins fraudulently or with intent to commit fraud*. 

3 ’ Queen’s coin ’.—See s 230, supra. 


PRACTICE 


Evidence.—Prove the same points as those for s. 242, showing m (1) that the 
counterfeit com is a counterfeit of the King’s com. It is essential to prove that at 
the time the accused became possessed of the coin he knew it to be counterfeit whfr 
ther he was in possession of the com himself, or his wife, clerk or servant was in 
possession of the com on his account*. The point of time to be considered was ^ 
time when the accused had actual or conscious possession of the counterfeit corns for 
determining whether he had knowledge at the time that the coins were spurious*. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable— Triable 
by Court of Session or Magistrate, Presidency or first class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name of 
accused) as follows :— ,. 

That you, on or about the-day of-, at-, fraudulently (or witn 

intent that fraud might be committed) were m possession of-pieces of counter^ 

King-Emperor’s com, known as-, knowing at the time when you became possc^ 

of the said coins that they were counterfeit ; and thereby committed an offence punisn* 
able under s 243 of the Indian Penal Code, and within my cognizance (or cogn^iviw 
of the Court of Session or the High Court). . . 

And I hereby direct that you be tried [by the said Court (in cases trtea oy 
Magistrate, omit these words)] on the said charge. 


244. Whoever, being employed in any mint lawfully estab¬ 
lished in British India*, does any act, or omits 


Person employed 
in mint causing 
coin to be of dif¬ 
ferent weight or 
composition from 
that fixed by law. 


what he is legally bound to do*, with the intention 
of causing any coin issued from that mint to be o 
a different weight or composition from the weight o^ 
composition fixed by law, shall be punished 
prisonmcnt of either description for a term which may c.\tena 
seven years, and shall also be liable to fine. 


Sanzaram, (1932) 34 Cr. L. J. 545. 
Fateh Ckand AgaTwaJa, (1916) 44 CaL 


477, F D. 

3 Ibid, p. 513. 
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COMMENT. 

The law has fixed the weight and composition of various coins and has dedared 
in what cases they shall be a legal tender. The object of this section is to secure the 
purity of the coinage and its e.\act conformity to the legal standard against the act or 
omission of persons employed m mints The proof must be that the person is em- 
plojxd in a Gownimcnt mint, and that Oie act or omission which is the subject of 
the charge was intended to cause the com there made or issued to vary from the fixed 
standard. It is no part of the definition and therefore it will be no necessary part of 
the proof that any wrongful gam should accrue to the person charged, or that loss 
should be caused to the (^vemment or the public*. See the Indian Coinage Act*. 

1. * British India —See s IS, supra 

2. * Legally bound to do —See s 43, supra 

PRACTICE. 

E\idence.—Pro\e (1) that the accused is employed in a lawfully established 
mint in British India 

(2) That he, during such employment did or omitted to do, something which 
he was legally bound to do, which would cause any com issued from that mint to be 
of a different weight or composition from that fixed by law 

(3) That he did. or omitted to do. such thing with that intention. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 

by Court of Session. 

Charge.—I (hjhic and office of Afaghlrate, etc.,) hereby charge you (name 
of accused) as follows — 

That you, on or about the- " -day of——, at——, being employed as 

-in the-mint lawfully established m Bntish India did an act, to wit 

-, (or omitted what you were legally bound to do, to wit-) with the in¬ 
tention of causing the com-issued from the said mint to be of a different weight 

(or composition) from the weight (or composition) fixed by law, and thereby com- 
/imtted an offence punishable under s 244 of the Indian Penal Code, and within the 
cognizance of the Court of Session (or the High Court) 

And I hereby direct that you be tried by the said Court on the said charge. 

245. Whoever, without lawful authority, takes out of any mint, 
Unlawfully tak- lawfully established in British India*, any coining- 
mg coming instni- tool or instrument*, shall be punished with imprt- 
tnent rom mmt. sonment of either description for a term which may 
extend to seven years, and sha/i also be liable to fine. 

COMMENT. 

The substance of this offence ccwisists in taking a coining tool lythout /awful 
authority out of any mint for the purpose of using it for making counterfeit ©Dins. 

1. * British India —See s 15, supra. 

2. ' Instrument —That is, coining instrument 

PRACTICE. 

Evidence.—Prove (1) that the instrument in question is a owning tool or- 
instrument. 

(2) That It belonged to a mint lawfully established in British India 

(3) That the accused took it out of the mint without lawful authority. 

* Act in of 1906. , 


M. & M. 192. 
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Procedure.—Cognizable—Warrant—Not bailable—^Not compoundable—Triable 
by Court of Session. 

Charge.—I (.name and office of MaghtTOte, etc.,) hereby charge you [name 
of accused) as follows :— 

. That you, on or about the-day of-, at-, without lawful author¬ 
ity did take out of a mint lawfully establi^ed in British India, to wit, the mint- 

a certain coining tool (or instrument), to wit- ; and thereby committed an oSence 

punishable under s 245 of the Indian Penal Code, and within the cognizance of the 
Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

246. Wfioever fraudulently’ or dishonestly® performs on any 

Fraudulently or coin any Operation which diminishes the weight or 

dishonestly ^rm- alters the Composition of that coin, shall be punish- 
altering composi- cd With imprisonment of either description lor a 
tion of coin term which may extend to three years, and shall also 

be liable to fine. 

Explanation —A person who scoops out part of the coin and 
puts anything else into the cavity alters the composition of that coin. 

COMMENT 

Fraudulent or dishonest diminution m the weight or composition of a com is 
3 )unishable 

1 . ’ Fraudulently ’.—See s. 25. supra 

2. ’ Dishonestly ’.—See s 24, supra, 

PRACTICE. 

Evidence,—Prove (1) that the metal in question is a coin. 

(2) That the accused performed upon such com the operation in quKhoti. 

(3) That such operation diminish^ its weight, or altered its composition. 

(4) That the accused did as above fraudulently or dishonestly. 

Procedure.—Cognizable—Warrant—^Not bailable—Not compoundable—Tnable 

"by Court of Session or Magistrate, Presidency or first class. 

Charge.—I (name and office of Magistrale, etc.,) hereby charge you (fww*' 
of accused) as follows :— 

That you, on or about the-day of-, at-, fraudulently 

honestly) performed on the coin, to wit———, an operation which diminished i 
weight (or altered its composition) and you thereby committed an offence puni^oe 
under s. 246 of the Indian Penal Code and within my cogmzance (or the cognizan 
of the Court of Session or the Court). 

And I hereby dir«± that you be tried (by the said Court) on the said charge- 

247. Whoever fraudulently or dishonestly performs on any of 

Fraudulently or Queen’s coin any operation which ’diminishes the 

-dishonestly, dimi- weight or alters the composition of that coin, 
nishing w^t or punished with imprisonment of either description 
tion of Queen’s for a term which may extend to seven years, 
shall also be liable to fine. 

PRACTICE. 

Evidence.—Prove the same points as for s 246, showing in (1) that the ccfiO 
dn question is a King’s coin. 
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Procedure.—Cognuable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session or Magistrate, Presidency or first class. 

Charge.—See s 246 

248. Whoever performs on any coin any operation which alters 
Altenng appear- the appearance of that coin, with the intention that 

mSit°thS*u SS ^ ^ different descrip- 

pass as coin of djf- tion, shall be punished with imprisonment of either 
icrent desenpuon. description for a term which may extend to three 
years, and shall also be liable to fine. 

COMMENT 

This section refers to any operation which alters the appearance of a com with 
the intention that the said com shall pass as a coin of a different description. The 
operation, r^hether of gilding, or sUvermg. or waging, etc., must be of such a kind, 
and so far completed, that the coin which is subjected to it, is actually altered in 
appearance. Thus quick-silvering of a half-piece so as toi give it the appearance of a 
four-anna silver piece will be punishable under this section The offence is complete 
as soon as the com is altered thou^ no fraudulent purpose can be proved. And it 
does not seon necessary to show that there is m fact a description of com at all 
resembling or corresponding to the altered coin. The alteration under this section * 
must not diminish the weight of the coin. If the weight is diminished cither s. 246 
or s. 247 will apply. 

PRACTICE. 

E>idence—Prove (1) that the metal in que^ion is a coin. 

(2) That the accused performed on such com the operation in question. 

(3) That such operation altered the appearance thereof. 

(4) That the accused did as above with the intention that such coin should 
pass as a com of a different description. 

Procedure.—Cogmzable—Warrant—Not b^ble—Not compoundable—^Triable 
by Court of Session or Magistrate, Presidency of first class. 

In the case of a previous conviction the accused should be committed for trial 
to the Court of Session unless the Magistrate is competent to try the case and is of 
opinion that he can himself pass an adequate saitence*. 

Charge.—See s. 249 

249. Whoever performs on any of the Queen’s coin’ any opera- 

Aiterjng ap- which altcfs thc appearance of that coin, with 

Queen’s the intention that the said coin shall pass as a coin of 
ii'Siail ^ different description, shall be punished with impri- 

c^i of different sonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

COMMENT. 

See Comment under the preceding sectioa The offence under this section is 
merely^an aggravated form of the offence described in the last section. 

1. ' Queen’s coin —See s, 230, supra. 


* Cnmmal Procedure Code, s. 348. 
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PRACTICE. 

Evidence—Prove the same points as those for s. 248, showing in (1) that the 
coin in question is a King’s coin. 

Procedure.—Cognizable—^Warrant—^Not bailable—Not compoundable—^Triable 
by Court of Session or Magistrate, Preadency or first class. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (ncme 
of accused) as follows :— 

That you, on or about the-day of-at-did perform a certain 

operation, to wit-, on a piece of the King-Emperor’s coin known as-, with 

the Intention that the said coin should pass as a coin of a different description, to 

wit-; and that you thereby committed an offence punishable under s. 249 of 

the Indian Penal Code and withm my cognizance (or cognizance of the Court of 
Session or the High Court). 

And I hereby direct that you be tried Iby the said Court {in cases tried by 
Magistrate, omit these words)] on the said charge. 

250. Whoever, having coin in his possession with respect to 
Deiiv of ' which the offence defined in section 246 or 248 has 
posses^d^ °wTth been committed, and having known at the time when 
• it he became possessed of such coin that such offence 

• ® had been committed with respect to it, fraudulently 

or with intent that fraud may be committed, delivers such' coin to any 
other person, or attempts to induce any other person to receive the 
same, shall be punished with imprisonment of either description for 
a term which may extend to five years, and shall also be liable to fine. 


COMMENT. 

This and the following sections are intended to punish persons who are 
in spurious or altered coins. They correspond to ss. 239 and 240. There must ce 
both possession with knowledge and fraudulent delivery. 

1. ’ Fraudulently —See s. 25, supra. 


PRACTICE. 

Evidence.—Prove (1) that the coin in question was one with respect to whl^ 
the offence defined in s. 246 or 248 was committed. 

(2) That the accused was in possesaon of it j 

(3) That at the time when he became possessed of it he knew that any 
the said offences had been committed. 

(4) That he delivered it to some on^ or attempted to induce some one. 

receive it ' ' .u ♦ f^ud 

1 (5) That he'did as above with intent to defraud or with intent Inal n 

might committed. , 

Procedure.—Cognizable—Warrant—bailable—Not compoundable-^Tna « 
by Court of Session or Magistrate, Presidency or first class. 


Charge.—See s. 251. 
251. 


Whoever, having coin in his possession with 
..I whlrh tVip nfFence defined in section 247 Of 2t/ 


Delivery of 


which the offence defined in section 247 or 




Queen’s .coin' pos- bgen committed, and having known at the 

with toow- became possessed of such coin that ^^yjl-ntly 
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or with intent that fraud may be committed, delivers such coin to any 
other person; or attempts to induce any other person to receive the 
same, shall be punished with imprisonment of cither description for 
a term which may extend to ten years, and shall also be liable to fine'. 

COMMENT. 

The offence under this section is an aggravated form of the offence described in 
the last section. 

I. ’And shall also be liable to fine'.—^ThU section does not require a 
senlaice of fine as well as impnsonrocnt to be inflicted ; the sentence of fine is optional*. 

CASE 

Two persons, v.ho earned on a business as dealers in coins, came to Moradabad 
and obtained an introduction to the cashier of the local branch of the Imperial Bank 
They had mth them a large number of coins, and they offered to the cashier a com- 
misaon of three per cent, if he could diangc them. On further examination of these 
corns at the Bank the next day, the Bank officials sent for the police and the two 
dealers were arrested The coins which they had brought were sent for examination to 
the Calcutta Mint The report of the Mint expert, which was duly proved at the 
trial, showed that a oansiderable number of the a>ins tendered were old and worn 
•coins which had been us^ at one time as ornaments and from which the solder had 
only partially temo^taj in order to ke^ up their weight, whilst many more were 
coirui of recent date which were not much worn but had bwn carefully subjected to a 
process of dipping or filing $o as to reduce their weight to the lowest limit of wastage 
allowable under the law. It was hdd that the persons who had tried to get these 
coins changed were guilty of an offence under this section*. 

PRACTICE. 

Evidence.—Prove (I) that (he com in question was one with respect to which . 
the offence defined in s. 247 or 249 was committed. 

Other points as in &. 250. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session or Magistrate, Preddency or first class. 

Charge.—I [name and office of Magistrate, etc.,) hereby charge you {ttame of 
accused) as follows :— 

That you, on or about the-day of-, at-, had in your possession 

a coin, to wit-, and in respect of which the offence defined in s. ^6 (or s. 248) 

of the Indian Penal Code had been committed, and knowing at the tune when you 
became possessed of the said aiin that such offence had been committed, you fraudu¬ 
lently (or with intent that fraud may be committed) delivered such coin to AB (or 
attempted to induce the said AB to receive the same) and thereby committed an 
offence punishable under s. 251 of the Indian Penal Code and within my cognizance 
(or the cpgmzance of the Court of Session or the High Court). 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate, omit these words) } on the said charge. 

252. Whoever, fraudulently^ or with intent that fraud rnay be 
com person committed, is in possession’ of coin with respect to 
who knew it to be which the offencc defined in either of the sections 
bSl committed, having known at the 

rherrof. time of becoming possessed thereof that such offence 

* Joseph alias Tkavasi, (1888) 1 Wdr 223 * Mahlab Rat, (1925) 48 AIL 603, 
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had been committed with respect to such coin, shall be punished 
with imprisonment of either description for a term which may ex¬ 
tend to three years, and shall also be liable to fine. 

COMMENT. 

Possession of debased or altered coin by the professional dealer, with fraudu¬ 
lent intention, is made punishable by this section. This and the following section 
resemble ss. 242 and 243. Under ss 250 and 251 the accused is punished for utter¬ 
ing, under this and the next section he is puni^ed for possessing a coin in respect of 
which the offence defined in either s. 246 or 247 has been committed. 

1. ’ Fraudulently—See s. 25, supra. 

2 . * Possession —See s 235, supra. 

PRACTICE, 

Evidence.—Prove (1) that the accused was in possession of a Min. 

(2) That it was a coin in respect of which the offence defined in s 246 or 
248 had been committed. 

(3) That the accused knew of it when he became possessed of the coin. 

(4) That he was so possessed of the coin with intent to defraud, or with in¬ 
tent that fraud might be committed. 

Procedure.—^kignizable—Warrant—^Not bailable—Not compoundable—Triable 
by Court of Session, or Magistrate, Presidency or first class. 

253. Whoever, fraudulently or with intent that fraud may be 
' Possession of committed, is in possession of coin with respect t(f 
Queen’s com by which the offcncc defined in either of the section? 
fflo^bl^aiuied committed having known at the 

when he became time of becoming possessed thereof that such offence 
possessed thereof. Committed with respect to such coin, shall 

be punished with imprisonment of either description for a term 
which may extend to five years, and shall also be liable to fine. 

COMMENT. 

The offence under this section is an aggravated form of the offence desenbed 
-in the last section. See Comment on the preceding section. 


PRACTICE. 

Evidence.—Prove the same points as those for s. 252, showing in (1) ^ 

coin in question was a King’s coin. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session or Magistrate, Presidency or first class. 


254. Whoever delivers to any other person as genuine or as a 
Delivery of com ^ different description from what it is. 

as genuine which, attempts to inducc any person to receive as genu- 
3“th”'<SveS “s “ different coin from what it is, any 

did not know to if^ rcspcct of which he knows that any such opcraii 

be altered. _ ^as^that mentioned in sections 246, 247, ^48, 
has been performed, but in respect of which he did not, at the tin 
when he took it into his possession, know that such operation h 
bcen.pcrformed, shall be punished with imprisonment of either 
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cription for a term which may extend to two years, or with fine to 
an amount which may extend to ten times the value of the coin for 
which the altered coin is passed, or attempted to be passed. 

COMMENT. 

Section 241 is similar to this section Where possession is acquired innocent¬ 
ly but on subsequent knowledge that the com is counterfeit, if a person passes it of! 
or attempts to pass it of! as a genuine coin he wnll be punished under this section. 

Sa the Metal Tokens Act, s 3^ 

PRACTICE. 

E\-idcncc.—Prove (1) that the coin in question is one with respect to which 
any such operauon as that mentioned in s 246. 247, 248 or 249 has been performed 

(2) That the aociispd delivered it to some one; or that he attempted to 
induce some one to recci\e iL 

(3) That he so delivered it, or attempted to induce some one to receive it, 
as a genuine com, or as a com of a different description. 

(4) That at the time he did so, he knew that it had been operated upon. 

Procedure.—Cogmiable—Warrant—Not bailable—Not compoundable—Triable 

by Magistrate, Presidency or first or second class. 

Charge.—I {namt and office of Magistrate, etc..) hereby charge you (name of 
accused) as followsj , 

That you, on or about the-day of-, at- — —, deliver^ to AB (or 

attempted to induce AB to receive) as genuine a coin, to wit , in respect of 
which an operation as is mentioned in ss. 246, 247, 248 or 249 of the Indian Penal 

Code, to wit-, had been performed, and you thereby committed an offence 

punishable under s. 254 of the Indian Penal Code and within my cognizance. 

And 1 hereby direct that you be tried on the said charge. 

255. Whoever counterfeits’, or knowingly performs any part 
Counterfeiting 0^ process of counterfeiting, any stamp* issued 
Go ve rn raeni by Government* for the purpose of revenue, shall be 
punished with transportation for life or with im¬ 
prisonment of cither description for a term which may extend to 
ten years, and shall also be liable to fine. 

Explanation .—A person commits this offence who counterfeits 
by causing a genuine stamp of one denomination to appear like a 
genuine stamp of a different denomination. 


COMMENT. 

The remaining sections of this Chapter deal with offences relating to Gov¬ 
ernment stamps These stamps arc impressions upon paper, or parchment, or any 
material used for writing made by Government, mostly for the pu^se of revenue. 

This section is similar to s. 241 which deals with counterfeiting of coins. 

1. * Counterfeits —See s 28, supra. Engraving a stamp, like in some 
part to a genuine stamp, and unlike m oth^ and then cuttmg out the unlike parts, 
and concealing the part cut out. amounts to counterfeiting a stamp* 


2. • Stamp *.—This word is used in this and the following sections to denote 
the impression or mark set upon the paper, parchment, etc. It includes postage 
stamps*. 

The word ‘stamp’ must be construed according to its ordinary meaning in 


1 Act I of 1889. 

» Themas Collicot, (1812) 2 Leach 1W8. 


* Indian Post Office Act, VI of 1898. ss. 
16 and 17. i 
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had been committed with respect to such coin, shall be punished 
with imprisonment of either description for a term which may ex¬ 
tend to three years, and shall also be liable to fine. 

COMMENT. 

Possession of debased or altered coin by the professional dealer, with fraudu¬ 
lent intention, is made punishable by this section. ' This and the following section 
resemble ss 242 and 243. Under ss. 250 and 251 the accused is punished for utter¬ 
ing, under this and the next section he is punished for possessing a coin in respect of 
which.the offence defined in either s. 246 or 247 has been committed. 

1. ' Fraudulently *.—See s. 25, supra. 

2. ' Possession —See s 235, supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused was in possession of a coin. 

(2) That it was a coin in respect of which the offence defined in s. 246 or 
248 had been committed. 

(3) That the accused knew of »t wher\ he became possessed of-the coin. 

(4) That he was so possessed of the com with intent to defraud, or with in¬ 
tent that fraud might be committed. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session, or Magistrate, Presidency or first class. 

253. Whoever, fraudulently or with intent that fraud may be 
committed, is in possession of coin with respect ter 
which the offence defined in either of the section? 
247 or 249 has been committed having known at the 
time of becoming possessed thereof that such 
had been committed with respect to such coin, shall 
be punished with imprisonment of either description for a lerni 
which may extend to five years, and shall also be liable to fine 

COMMENT. 

The offence under this section is an aggravated form of the offence desenbed 
•in the last sectioa See Comment on the preceding section. 


Possession of 
Queen’s com by 
person rvho knew 
It to be altered 
when he became 
possessed thereof 


PRACTICE. 


Evidence.—Prove the same points as those for s. 252, showing in (1) that the" 
coin in question was a King’s coin. 

Procedure.—Cognizable—•Warrant—^Not bailable—Not compoundablC""’^^'^^^^ 
by Court of Session or Magistrate, Presidency or first class. 


254. Whoever delivers to any other person as genuine or as ^ 
Delivery of coin coin of a different description from what it is» ° 
as genuine which, attempts to inducc any person to receive as 
>c, or as a different coin from what it 'S, 

did not know to in rcspcct of which hc knows that any suctt opt-*-* 

be altered. ^as.that mentioned in sections 246, 247, 

has been performed, but in respect of which he did not, at the 
when he took it into his possession, know that such 
bcen.pcrformed, shall be punished with imprisonment of eitnc 
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cription for a tcmi which may extend to uvo years, or with fine to 
an amount which may extend to ten times the value of the coin for 
which the altered coin is passed, or attempted to be passed. 

COMMENT 

Section 241 is similar to this section ^Vhe^e possession is acquired innocent¬ 
ly but on subsequent knovs ledge that the com is counterfeit, if a person passes it off 
or attempts to pass it off as a genuine com he wilt be punished under this section 

Sa the Xletal Tokens Act, s 3* 

PRACTICE 

Esidencc.—Prove (1) tliat the com m question is one witli respect to which 
any such operation as Uiat mentioned in s 246. 247. 248 or 249 has been perfonned 

(2) That Uic accused dclucrcd it to some one, or that he attempted to 
induce some one to receive it. 

(3) That he so delivered it, or attempted to induce some one to receive it, 
as a genuine com, or as a com of a different description. 

(4) That at the time he did so. he knew that it had been operated upon. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tnable 
by Magistrate, Presidency or first or second class. 

Charge.—I («««« <>/ ManstraU. £lc.) hereby charge you (name of 

cceused) as follows^ , j 

That you. on or about the-day of^-at-, delivered to AB (or 

attempted to induce AB to receive) as genuine a com, to wit-, m respect of 

which an operation as is mentioned in ss 246, 247, 248 or 249 of the Indian Penal 

Code, to wit-. had been perfonned. and you thereby committed an offence 

punishable under s. 254 of the Indian Penal Code and within my cognizance. 

And I hereby direct that you be tned on the said charge. 

255. Whoever counterfeits', or knowingly performs any part 
Counterfducg process of counterfeiting, any stamp* issued 

Govcrnraeni by Government* for the purpose of revenue, shall be 
punished with transportation for life or with im¬ 
prisonment of cither description for a term which may extend to 
ten years, and shall also be liable to fine 

Explanation.—A person commits this offence who counterfeits 
by causing a genuine stamp of one denomination to appear like a 
genuine stamp of a different denomination. 

COMMENT. 

The remaining sections of this Chajrter deal with offences relating to Gov- 
emment stamps. These stamps are impressions upon paper, or parchment, or any 
matenal used for wnting made by Government, mostly for the purpose of revenue. ’ 

This section is similar to s. 241 whidi deals with counterfeiting of coins. 

1 . * Counterfeits'.—See s. 28, supra. Engraving a stamp, like in some 
part to a genuine stamp, and unlike in others, and then cutting out the unlike parts, 
and concealing the part cut out, amounts to counterfeiting a stamp*. 

2 . * Stamp ’.—This word is used in this and the following sections to denote 
the impression or mark set upon the paper, parchment, etc. It includes oostace 
stamps*. 

The word ‘stamp’ must be construed according to its ordinary meaning in 
? nJjcS,. (1812) 2 Le.d, I(MS 
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the English language. An obliterated stamp can be a stamp in the ordinary use of 
the English language. A stamp does not ttase to be a stamp because it is cancelled. 
A person selling a forged stamp, although it bears a cancellation mark, commits an 
offence of selling forged stamps^. ~ ’ 

3. 'Government',—See s. 17, supra, and s. 263A (4), infra. 


PRACTICE. 

Evidence.—^Prove (1) that the counterfeit was that of a stamp issued by 
Government for the purpose of revenue. 

(2) That the accused made such counterfeit; or that he knowingly perform¬ 
ed any part of the process of counterfeiting. 

Procedure.—Cognizable—^Warrant—Bailable—Not compoundable—Triable by 
Court of Session. 

Charge.—I (name and office of Magistrate, etc'.,) hereby charge you (name of 
accused) as follows :— 

That you, on or about the-day of-, at-, counterfeited (or 

knowingly performed a certain part of the process of counterfeiting, to wit-•). ^ 

certain stamp issued by Government for the purpose of revenue, to wit-. ^4 

thereby committed an offence punishable under s. 255 of the Indian Penal Code^ 
and withm the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


Having posses¬ 
sion of instrument 
or matenal for 
counter felt¬ 
ing Government 
stamp. 


25(5. Whoever has in his possession* any instrument or mate* 
rial for the purpose of being used, or Jenowing or 
having reason to believe that it is intended to be 
used, for the purpose "ounterfeiting any stamp 
issued by Government f Ahe purpose of revenucj 
shall be punished with L prisonment of either des¬ 
cription for a term which may c.xtcnd tc^even years, and shall also 
be liable to fine. A.6m. / ' , 

•fcnmenf iviENT'^ 

See (Comment on the pr^ ’ ion. ';^s sccUon resembles s. 235 with 
which it may be compared 'OMME ^ 

1. * Possession ’.—See ss 2^ an suj fa. The proprietor of 
circulating among stamp collectors p^g^aused a die to be made for him 

from which imitations or representatio. i current colonial'postage stamp coti 

be produced. The only purpose for whl^^ I (e die was ordered by him, and was so 

sequently kept in his possession, was foi^ aking upon the pages of an lUustra 
stamp catalogue or newspaper, called “Thfc*thilatelist’s Supplement”, 
black and white and not m colours of the colonial stamp in question, 
supplement being intended for sale as part of his newspaper. It was held _ 
possession of a die for making a false stamp, knowm to be such to its possessor, 
however innocent the use that he intended to make of it, a possession without la 
excuse within the meaning of the Post OfGce Act*, 1884, s. 7(c), whicli says tw 
person shall not make, or, unless he shews a lawful excuse, have in his possession 
die, plate, instrument, or materials for making any fictitious stamps ”*. 


PRACTICE. 

Evidence.—Prove (1) that the instrument or material in question is one u** 
able for counterfeiting stamps. 

‘ Louden. |19U] 1 K. B. 144. - » Diekem V. Cfl/. 11896) 2 Q..D- 310^ 

• 47 & 48 Vic., t 76. ... 
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(2) Tlut the stamps so producible thereby are counterfeits of those issued by 
Government for the purposes of revenue. 

(3) That the accused had such instrument or materia] in his possession 

(4) That the same was m possession of the accused for the purpose of its 
being used to counterfeit sudi Go\'cmmcnt stamps ; or that the accused knew or had 
reason to bclies’c that such instrument or matenal was intended to be so used. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Court of ScssiorL - 

257. Whoever makes or performs any part of the process' of 
Making or scU- making, or buys, or sells, or disposes of, any instru- 
ing instrument^ for nient for thc purposc of being used, or knowing or 
having reason to believe* that it is intended to be 
staffip. used, for the purpose of counterfeiting any stamp' 

issued by Government* for the purpose of revenue, shall be punish¬ 
ed with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

COMMENT. 

Tliis section corresponds to s 234 

1 . ‘ Performs any part of the process—It is not necessary that the mstru- 
raents should be capable of making an entire impression of a stamps. 

2. ’Reason to beliese'.—See s. 26, supra. 

3. ’ Stamp ‘.—See s 255, supra. 

4. ‘ Gosemraent —See s. 263A, infra. 

PRACTICE. 

Evidence.—Prove (1) that thc instrument or material in question is one usable- 
for counterfeiting stamps. 

(2) That the stamps so producible thereby are counterfeits of those issued 
by Govermnent for the purpose of revenue. 

(3) That the accused made, or performed, some part of the process of 
making such instrument; or that he bought, sold, or disposed of such instrument. 

(4) That he did as above in order that such instrument might be used for 
the purpose of counterfeiting such stamp; or that the accused knew or had reason 
to believe that the same was intended to be used for such purpose. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—TnabJe by 
Court of Session. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (name of 
accused) as follows :— 

That you, on or about the-day of-, at—;-, made (or performed 

any part of the process of making or bought or sold or disposed of) an instrument. 

to wit-for the purpose of bong used (or knowing or having reawn to believe 

that it was intended to be used) for counterfeiting a stamp, to wit-, issued by 

Government for the purpose of revenue, and thereby committed an offence punish¬ 
able under s. 257 of the Indian Penal Code and within the cognizance of the Court 
of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

258. Whoever sells, or offers for sale, any stamp which he 

GoveSnt o*" ^as reason to believe to be a counterfeit 

sSnp. of any stamp issued by Government for the our-, 

» Foster, (1836) 7 C. & P. 431. ' 
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pose of* revenue, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall 
also be liable to fine. 

COMMENT. 

See Comment on s. 255, supra. A person selling a forged stamp although it 
bears a cancellation mark commits an offence of selling forged stamps^. 

This section resembles s. 239. 

PRACTICE. 

Evidence.—^Prove (1) that the counterfeit was that of a stamp issued by Gov¬ 
ernment for the purpose of revenue. 

, (2) That the accused sold or offered to sell such counterfeit stamp. 

(3) That when sellmg or offering the same for sale he knew, or had reason 
to believe, that the same was counterfeit 

Procedure.—Cognizable—^Warrant—Bailable—Not compoundable—Triable by 
Court of Session. 

Charge.—I {name and office of Magtslrale, etc.,) hereby charge you (na7ne of 
accused) as follows :— 

That you, on or about the-day of-, at-, sold {or offered for 

* ■ ■ ‘ * 7 (or had reason to believe) to be counter- 

^ . nt for the purpose of revenue, and there* 

. 258 of the Indian Penal Code, and with‘ 

in the cognizance of the <3ourt of Session. 

And I hereby direct that you be tried by the said Court on the said charge. 

259. Whoever has in his possession' any stamp* which 
Having posses- he knows to bc a counterfeit’ of any stamp issued 
tSt ^vernSSt Government* for the purpose of revenue, intend* 
stamp ing to use, or dispose of the same as a genuine stjinip. 

or in order that it may bc used as a genuine stamp, shall be punished 
with imprisonment of either description for a term which may ex¬ 
tend to seven years, and shall also be liable to fine. 

COMMENT. 

This section resembles s. 243. 

1. ' Possession '•—See ss. 27 and 235, supra. 

2. ' Scamp —See s. 255, supra. 

3 . ' Counterfeit —See s. 28, supra. 

4. ' Government *.—See s. 263A. infra. 

PRACTICE. 

Evidence.—Prove (1) that the counterfeit was that of a stamp issued by Gov 
emment for the purpose of revenue, 

(2) That the accused had sudi coimterfeit stamp in his possessioa 

(3) That he then knew the same to be counterfeit. j 3 

(4) That he was so possessed intending to use or dispose of the ^ 

genuine stamp: or that he was so possessed thereof in order that the same may 
used as a genuine stamp. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable— Triable 

Court of Session, or ^^ag^st^lte, Presidency or first class. 

r Uwdtn, [19141 1 K. B. 144. 

( 



s£cs. 25S-261.1 


OFFENCES RELATING TO GOVT. STAMPS. 


609 


Charge.—! (name and offict of MagistraU. etc..) hereby charge you (name 
of accused) as follows :— 

That you. on or about the-day of-. at-, were in possession of 

a stamp, Exhibit-. which you knew to be a counterfeit of a stamp, to wit_ 

Issued by Government lor the purpo;^ ot revenue, intending to use (or dispose of/ 
the same as a genuine stamp and thereby committed an offence punishable under 
s. 259 of the Indian Penal C^c, and within my cognizance (or the cognizance of the 
Court of Session, or the High Court) 

And I hereby direct tliat you be tned Iby the said Court (i« cases tried by 
^{cgistrale, omit these words)] on the said charge 

260. Whoever uses as genuine any stamp, knowing it to be a 
UiJng as genu- counterfeit of any stamp issued by Government for 

sSmp the purpose of revenue, shall be punished with im- 

be counterfeit prisonnicnt of cither description for a term which 
may extend tt> seven years, or with fine, or with both. 

COMMENT. 

See Comment on s 255 This section corresponds to s 254. 

Here the stamp used as genuine must be a counterfeit stamp. Hence, where 
a person sold a one-anna stamp as a one-rupee stamp, it was held that he had com¬ 
mitted no offence under this section, but was guilty of cheating under s 415*. 

PRACTICE 

Evidence.—Prove (1) that the counterfeit was that of a stamp issued by Gov¬ 
ernment for the purpose of revenue 

(2) That the accused knew the same to be counterfeit. 

(3) That he used sudi counterfeit stamp with such knowledge. 

(4) That he used the same as a genuine stamp. 

Proccdute.“^>3gmzabIe—Warrant—Bailable—Not compoundable—Triable by 
Court of Session, or Magistrate. Presidency or first class 

Charge.—I (name and office of Maitslrate, etc,) hereby charge you (name 
of accused) as follows 

That you, on or about the——day of-, at—-, used as genuine a . 

stamp, to wit —, knowing it to be a counterfeit of a stamp issued by Govern¬ 
ment for the purpose of revenue, to wit-, and thereby committed an offence 

punishable under s 260 of the Indian Penal Code, and within my cognizance (or the 
cognizance of tlie Court of Session, or the High Court). 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate, omit these words) ] on the said charge 

261. Whoever fraudulently’ or with intent to cause loss to the 
Government, removes or effaces from any substance, 
bearing any stamp issued by Government for the 
purpose of revenue, any writing or document" for 
which such stamp has been used, or removes from 
any writing or document a stamp which has been 
used for such writing or document, in order that 
such stamp may be used for a different writing or 

document, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with 
both. 


Effaang wnting 
from substance 
beanng Govern¬ 
ment stamp, or 
removing from 
document a stamp 
used for it, with 
intent to cause loss 
to Government. 


1 Sliurool} Chunder Doss. (1863) 2 AV. R. (Cr.) 65 
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COMMENT. 

This section provides penalty for (1) the effacing of a writing from a stamp, 
and (2) the removing of a stamp from a document. The intention may be to de¬ 
fraud some one or to cause loss of revenue to Government. The section resembles 
ss. 246 and 248 which provide punishment for the alteration and defacement of a 
coin.* 

1. * Fraudulently ’.—See s. 25, supra. 

2. ' Document —See s. 29, supra. 


PRACTICE. 


Evidence.—Prove ( 1) that the stamp was issued by Government for revenue 


purposes 

(2) That such stamp had been used as such on the substance in question. 

(3) That the accused removed or effaced from such stamp some ol the 
writing for which it had been used. 

(4) That he did so with intent to defraud or to cause loss to Government. 

Or prove points (1) and (2.) as above, and further— 

(3) That such stamp had been used as such for a writing or document 

(4) That the accused removed the stamp from such wntmg or document 

(5) That he did so m order that such stamp might be used for a different 

writing or document. . 

(6) That he did so with intent to defraud or to cause loss to Government 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 

Court of Session, or Magistrate, Presidency or first class. 

Charge.—I {name and office of Magislrate, etc.,) hereby charge you («««< 
of accused) as follows 

That you, on or about the- day of-, at-, fraudulently lor ^ 

tent to cause loss to the Government) (removed (or effaced) from any 
bearing any stamp issued by Government for the puipose of revenue any wntmg y 
document) for which such stamp has been us«l] or [removed from any wntmg 
document) a stamp which had been used for such writing {or documeoD * 
order that such stamp may be used for a different writing (or •document) 
thereby committed an offence punishable under s. 261 of the Indian Penal Lwc, 
and Within my cogmzance (or the cogruiance of the Court of Session). , . 

And I hereby direct that you be tried (by the said Court {in cases ' 
Magistrate, omit these u'ords)! on the said charge. 


262. Whoever fraudulently* or with intent to cause 

P . the Government, uses for any purpose a stamp 
menfsLnp tooSi issucd by Government for the purpose of 
lo have been be- which he kiiows to have been before used, sh?** 

punished with imprisonment of either desenp^^ 
for a term which may extend to two years, or with fine, or 
both. 


COMMENT. 

Under this section fraudulent use of a stamp already used is nude puni^ 

able. 

1. ’ Fraudulently '.—See s. 25, supra. The mere affixing to 3 
postal stamp which has been previously used does not of itself prove fnmd 
intent to cause loss to Government*; but if a petvm u«es a postage stamp 
he will be punished under this sections. 
i ,ViM Ahmad, (1881) 's A. W. X. 56. = Si/jram. (1882) 5 C P. L. R- 
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PRACTICE. 

Evidence.—Pro%'e (1) that the stamp was issued hy Government for the 
purposes of revenue. 

(2) That it had been already used for such purpose. 

(3) That the accused afterwards again used such stamp. 

(4) That \shen he used it again he knew that it had been before used. 

(5) That he again so used the stamp with intent to defraud or to cause 
loss to Government*. 

Procedure.—Gjgnizable—Warrant—Bailable—^Not compoundable—Triable by 
Magistrate, Presidency, first or second class 

263. Whoever fraudulently’ or with intent to cause loss to 
Erasure of marie Government, erases or removes from a stamp issu- 
Sm^'^has *£ecn Government for the purpose of revenue, any 

mark, put or impressed upon such stamj:) for the 
purpose of denoting that the same has been used, or knowingly has 
in his possession* or sells or disposes of any such stamp from which 
such mark has been erased or removed, or sells or disposes of any 
such stamp which he knows to have been used’, shall be punished 
with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

COMMENT. 

Under this section three things are punishable : (1) erasure or removal of a 
mark denoting that a stamp has been used, t2) knowingly possessing any such stamp, 
and (3) selling or disposing of any such stamp. 

1 . ‘ Fraudulently —See s. 25, supra. 

2. ' Knowingly has in his possession ’.—Under the second part of the section 
it is enough to pro>e possession of a revenue stamp from which any mark put upon it for 
denoting its use has been erased or removed, with knowledge of such erasure or re- 
nio>'al. It is not necessary to prove that the possession was fraudulent or with intent 
to cause loss to Government. Neither is it necessary to prove, under that part of the 
iccuon, that the erasure or removal had been by me accused person or tliat he had 
any connection with it But it must be proved that the marks or notations that had 
be^ erased or removed were marks or nations denoting that the stamp had already 
been used for revenue purposes*. 

3. ' Used ’.—Used ’ means used upon documents which required to be stamp, 
ed in accordance with law. 

When there is nothing to show that the stamp had been used upon a document 
for revenue purposes as r^uired by law and the traces of marks and notations left 
are consistent with their bdng private marks or notations, the offence is not established, 
e. g, when the marks of a rubber stamp «i a Court-fee stamp, such as they arc, do 
not indicate that it was the stamp of a Court of law*. 

PRACTICE. 

Evidence.—Prove (1) that the stamp was issued by Government for the pur- 
pose of revenue. 

(2) That it had been used for that purpose. 

(3) That it bore a mark or impression denoting that it had so 

‘ Mutlidhar, (1880) Unrep. Cr. C 145. C W. N. 542L 
* Supdl, and Remembrancer of Logoi Af- * Ibid, 
fairs, Bengal v. Baelar Rahaman, (1935) 20 
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' (4) That the accused removed or erased such mark or impression. 

(5) That when he so removed or erased such mark or impression, he did ro 

with an intention to defraud or to cause loss to Government. 

Or prove points (1), (2), (3) and (4) as above, and further— 

(5) That the accused had possession of such stamp in such cancelled condi¬ 
tion ; or that such stamp, in sach candled condition, was sold or disposed of by 

the accused. 

(6) That the accused at the time knew that such mark or impression had 
been so removed or erased. 

(7) That he had a fraudulent intention, or had the intention to cause loss 
to Government, when he had such possession, or made such sale or disposal. 

Or prove points (1), (2) and (3) as above, and further¬ 
ed) That the accused sdd or dispt^ed of such stamp. 

(5) That he, when selling or disposing of the same, knew that it had been 
so used. 

(6) That he had a fraudulent intention, or had the intention to cause loss 
to Government, when so selling or disposing of it 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Tnable by 
Court of Session, or Magistrate, Presidoicy or first class. 

ficS^Sp 3 .°^ 263A. {^) Whoever— 

(rt) makes, knowingly utters, deals in or sells any fictitious 
stamp, or knowingly uses for any postal purpose any fictitious stampi 
or 

(b) has in his possession, without lawful excuse, any fictiti¬ 
ous stamp, or 

(c) makes or, without lawful excuse, has in his possession 

any die, plate, instrument or materials for making any fictitious 
stamp, , 

shall be punished With fine which m*ay extend to two hundred 


(2) Any such stamp, die, plate, instrument or materials i 
the possession of any person for making any fictitious stamp nu* 
be seized and shall be forfeited. . 

{3) In this section “ fictitious stamp ” means any stamp 
purporting to be issued by Government for the purpose of denoti o 
a rate of postage or any facsimile or imitation or representa lo » 
whether on paper or otherwise, of any stamp issued by Governm 


for that purpose. ‘ l jh 

(•/) In this section and also in sections 255 to 2oi, 
inclusive, the word “Government” when used in connection ' 
or in reference to, any stamp issued for the purpose of denoting a 
of postage, shall, notwithstanding anything in section 17, be “f 
to include the person or persons authorized by law to ^ q/ 
executive government in any part of India, and also in any P 
Her Majesty’s dominions or in any foreign country. 


COMMENT. 

This section is exactly the same as s. 7 of the English Post 


office Act, 


47 & 48 Vic., c. 76. 
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Object.—This section was added by the Indian Criminal Law Amendment Act 
(III of 1895), s. 2, and is intended to gi%'e full effect to what is known as the Vienna 
Convention in respect of postage, and it provides for making it an offence to make 
tictitious stamps, which are de^ed to be stamps purporting to be used for purposes 
of postage whetlier by tlie British or any foreign Government It was introduced at 
the instance of the Post Oflicc for the purpose of stopping the use of fictitious stamps 
on letters coming from abroad. 

Possession of a fictitious stamp without lawful excuse is an offence. The pro* 
prietor of a newspaper circulating amwig stamii-collectors and others caused a die to 
be made for him abroad from which mutations or representations of a current colonial 
postage stamp could be produced The only purpose for wliich the die was ordered 
by him, and was subsequently kept m Ins possession, was for making upon the pages 
of an illustrated stamp catalogue or newspaper called “ The Philatelist’s Supplement", 
illustrations m black and white and not in colours of the colonial stamp in question, 
this spcaal supplement being intended for sale as part of his newspaper. It was held 
that the possession of a die for making a false stamp, known to be such to its possessor, 
was, however innocent the use that he intended to make of it. a possession without 
lawful excuse* 


PRACTICE 

EM'dence.—Pro\e (1) that the accused made, knowingly uttered, dealt in, or 
sold the fictitious stamp m question, or knowingly used it foT any postal purposes ; or 

(2) That he had in his possession, without lawful excuse, such stamps; or 

(3) Tliat he made, or, without lawful excuse, had in his possession any die, 
plate, instrument, or materials for making such stamp 

Procedure.—Cognizable—Warrant Bailable—Not compoundable—Triable by 
Magistrate, Presidency or first class 


Dichni V Ctll. I1S96I 2 Q. B 310 
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' (4) That the accused removed or erased such mark or impression. 

(5) That when he so removed or erased such mark or impression, he did ro 

with an intention to defraud or to cause loss to Government. 

Or prove points (1), (2), (3) and (4) as above, and further— 

(5) That the accused had possession of such stamp in such cancelled condi¬ 
tion ; or that such stamp, in such cancelled «)ndition, was sold or disposed of by 

the accused. 

(6) That the accused at the time knew that such mark or impression had 
been so removed or erased. 

(7) That he had a fraudulent intention, or had the intention to cause loss 
to Government, when he had such possessiim, or made such sale or disposal. 

Or prove points (1), (2) and (3) as above, and further— 

(4) That the accused sold or disposed of such stamp. 

(5) That he, when selling or dispo^ng of the same, knew that it had been 
so used. 

(6) That he had a fraudulent intention, or had the intention to cause loss 
to Government, when so selling or disposing of it. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Court of Session, or Magistrate, Presidency or first class. 


ficUuSui stamps. ° 263A. {/) Whoever— 

[n) makes, knowingly utters, deals in or sells any fictitious 
stamp, or knowingly uses for any postal purpose any fictitious stampj 
or 

(b) has in his possession, without lawful excuse, any fictiti¬ 
ous stamp, or 

(r) makes or, without lawful excuse, has in his possession 
any die, plate, instrument or materials for making any fictitious 
stamp, ■ , 

shall be punished Xvith fine which m’ay extend to two hundred 
rupees, 

(2) Any such stamp, die, plate, instrument or materials in 
the possession of any person for making any fictitious stamp nia> 
be seized and shall be forfeited. 


(5) In this section “ fictitious stamp ” means any stamp 


falsely 


purporting to be issued by Government for the purpose of 
a rate of postage or any facsimile or imitation or representa 
whether on paper or otherwise, of any stamp issued by Governm 
for that purpose. * 

{4) In this section and also in sections 255 to 2od, 
inclusive, the word “ Government” when used in j-^te 

or in reference to, any stamp issued for the purpose of dieting ^ 
of postage, shall, notwithstanding anything in section 17, be ? 
to include the person or persons authorized by law to aan 
executive government in any part of India, and also in any P 
Her Majesty’s dominions or in any foreign country. 


COMMENT. 

This section is exactly the same as s. 7 of the English Post 


Office Act. 


17 & 48 c. 76 
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Ob)ecc—This section was added by the Indian Criminal Law Amendment Act 
(III of 1895), s. 2, and is intended to give full effect to what is known as the Vienna 
invention in respect of postage, and it provide for making it an offence to make 
fictitious stamps, which are detoed to be stamps purporting to be used for purposes 
of postage wfiedier by (fie Bntisfi or any foreign Government It was introduced at 
the instance of the Post Office for the purpose of stopping the use of fictitious stamps 
on letters coming from abroad. 

Possession of a fictitious stamp without lawful excuse is an offence. The pro¬ 
prietor of a newspaper arculating among stamp-collectors and others caused a die to 
be made for him abroad from which imitations or representations of a current colonial 
postage stamp could be produced. The only purpose for which the die was ordered 
by him, and was subsequently kept jn his possession, was for making upon the pages 
of an illustrated stamp catalogue or newspaper called " The Philatelist’s Supplement 
iffustratfons in black and white and not in colours of the colonial stamp in question, 
this special supplement being intended for sale as part of his newspaper. It was held 
that the possession of a die for making a false stamp, known to be such to its possessor, 
was, however innocent the use that he intended to make of it, a possession without 
lawful excuse’. 


PRACTICE 

E\idence.—Pro\e (1) that the accused made, knowingly uttered, dealt in, or 
Sold the fictitious stamp in question, or knowingly used it for any postal purposes; or 
(3) That he m hts possession, without lawful excuse, such stamps; or 
(3) That he made, or, without lawful excuse, had in his possession any die, 
plate, instrument, or materials for making such stamp. 

Procedure.—Cognirable—Warrant -Bailable—Not compoundable—Triable by 
Magistrate. Presidency or fir»t class 


Dirhwi V Gt». 118961 2 Q. B 310. 



CHAPTER XIII. 


Of Offences relating to Weights and Measures. 


The offences punishable by this Chapter are not defined with reference to any 
precise standard of weight or measure established by law. A false weight or measure 
here signifies that—taking the law or the ordinary usage of the place, or the common 
understanding of the parties, to have fixed on certain known instrument of weight or 
measure, with reference to which two persons deal together—the false dealer by deceit 
substitutes another weight or measure in order to defraud'. 

The Legislature has, however, not left the matter quite at larga But by ^ 
Indian Weights and Measures of Capacity Act*, it has fixed “ a ser", corresponding 
to the French “ Kilogramme de Archives ”, as the primary standard of weight Later, 
an Act entitled the Measures of Length Act* was passed by which the imperial yard 
for the United Kingdom has been made the legal standard measure of length in Bntish 
India The Bombay Legi«;lature has passed the Bombay Weights and Measures Act 
(Bom XV of 1932), by which the weights are standardised at a Bombay seer of 80 
tolas, and measures at the British yard of 36 inches under Acts passed by local 
latures and certain officers in every presidency and district towns in India are required 
to keep standards of such retail weights and measures in use throughout the particubi 
town or district*. 

264. Whoever fraudulently uses any instrument for weighing 
Fraudulent use 'vhich lie knows to be false*, shall be punished with 
ot false instrument imprisonment of either description for a term which 
for weighing. ^^tcnd to One year, or with fine, or with both. 


COMMENT. 

The sections relating to weights make no mention of standard weights. In 
every place there are well-known customary weights, and, if any resident of the 
or other person knowing that a wei^t is less than the customary weight which it jw • 
ports to be, uses the weight dishonestly, he commits fraud, and may be punished unae 
Chapter XIIP. _ re 

As to inspection of weights and mc^ures by police, s. 153, Criminal Proceau 
Code, provides : “ (1) Any officer in charge of a police-station may, without a warrant, 
enter any place within the limits of such station for the pur^se of inspecting * 
searching for any weights or measures or instruments for weighing, used 
therein, whenever he has reason to believe that there are in such place any 
measures or instruments for wei^iing which are false, (2) If he finds in such pl3 
any weights, measures or instruments for wdghing which are false, he may se^e 
same, and shall forthwith give information of such seizure to a Ma^strate hawii 
jurisdiction 

Ingredients.—^This section requires two essentials:— 

1. Fraudulent use of an instmment for weighing. 

2. Knowledge that such instrument is false. 

1. * Fraudulently uses any instrument of weighing—See s. 25, sa/>r^ 


Ac 


Po 


Xfi Ol ». X'V , .A.- u*. 

(Burma Act III of 1898), 1917). 

Burma Excise Act (Burma Act v w 
8. 21 : the Bengal Muniopal Act 
XV of 1932), s. 415. . , r* .1/4 

» Per Hosking. J. C. m A/tf ** 
(1897) P. J. L. B. 354. 
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Intention is an essential part of the offence under this section*. " The intention how- 
e%-er must be alleged in laymg the diarge, though it may be matter of inference only, 
from the fact of the possession, and the attending arcumstances as manifesting the 
purpose, and the inference may of o^rrse be rebutted .. But where the incorrectness 
of the scale is so visible, and there is no attempt to cover or conceal it, there can be 
no ground for imputing fraud from that defect alone; the circumstances negative the 
intention of fraud, and no charge would he against the party using such a balance. 
On the other hand a false balance artfully contrived to elude detection in the use of 
it, carries with it a presumption of fraudulent intention, which properly brings it 
within the scope of the chapter ”* A one tolak below weight in a five seers only re¬ 
presents a fair wear and tear, and is no evidence of a fraudulent ifhention*. 

2. * Knows to be false ’.—The w-ord ‘ false ’ in this and the following sections 
means different from the mstrument. weight or measure, which the offender and the 
person defrauded have fixed upon, expressly or by implication, with reference to their 
mutual dealings*. A railway company kept a weighing machine, which for a fort¬ 
night had been so out of repair tliat, when anything was weighed by it, the weight 
appeared to be four pounds more than was really the weight. It was held that the 
company was liable to be convicted for having in its possession a weighing machine 
which on examination was found to be incorrect or otherwise unjustf. 


PRACTICE 


Evidence.—Prove (1) that the instiument m question is one for weighing 

(2) That it is a false one. 

(3) That the accused knew it to be false. 

(4) That he used it knowing it to be so. 

(5) Tlut he did as above with intent to defraud. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Tri¬ 
able by Magistrate, Presidency or first or second class—Summary trial. • 

Charge,—I (name and office of Magistjate, etc.,) hereby charge you (name 
of accused) as follows :— 

That you, on or about th e day of——, at-—, fraudulently used a certain 

instrument for weighing, to wit-, knowing it to be false at the time of using it, and 

thereby committed an offence punl^able under s. 264 of the Indian Penal Code, and 
within my cognizance. 

And I hereby direct that you be tried on the said charge. 


265. Whoever fraudulently* uses any false* weight or false 
Fraudulent uae nieasurc of length or capacity, or fraudulently uses 
01 false wdght or any weight or any measure of length or capacity as 
measure. ^ different weight or measure from what it is, shall 

be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 


COMMENT. 

Section 264 punishes one who uses a false balance: this section punishes one 
who uses a false weight or measure. 

To ascertain whether a measure is false or not, the only proper test to apply 
is that of the measure, and the same articles must be measured in each case, and proof 
should be adduced that this had been done. The weight of the grain that a measure 


1 Kantalee Muduk. (1^72) liW.mCr.) 

i 2nd Rep. ss. 220. 221. 
s Bikka Ma!, (1883 ) 3 A W. N. 224. 


Stokes' Anglo-Indian Codes, VoL I, p. 
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2()7. Whoever makes, sells or disposes of any instrument for 
Makine, or sell- Weighing; or any weight, or any measure of. length 
ing false weight or or capacity which he knows to be false', in order 
^measure. Same may be used as true, or knowing that 

the same is likely to be used as true, shall be punished with impri¬ 
sonment of either description for a term which may extend to one 
year, or with fine, or with both. 

COMMENT. 

This section punishes a person who makes, sells or disposes of a false balance 
■wdght or measure. The object is to prevent the circulation of falk scales, wei^ts 
or measures. 

1. ' False —See s. 264, supra. 

PRACTICE. , 

.. Evidence.—^Prove (1) that the instrument, or the measure, or the weight in 

question is false. 

(2) That the accused either made, sold, or disposed of the same. 

(3) That he then knew it to be false , 

U) That he so made, sold, or disposed of it, in order that it might be used 

as true; or that he knew that it was likely to be used as true. 

Procedure.—^Not cognizable—Summons~Bailable—Not compoundable—TnaMe 
by Magistrate, Presidency or first or second class—Summary trial. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you (n®’”* 
of accused) as follows 

That you, on or about th e day of-, at-, made (or sold, or disposed 

of) a certain instrument for weighing (or a c«tain weight, of a certain measure w 
leng^ or capacity), to wit—, knowing at the time of making (or selluig or disposing 
of) it, to be false, m order that the said instrument might be used as tru^ (or kn^dig 
that the said instrument was likely to be used as true) and thereby committed an 
offence purushable under s. 267 of the Indian Penal ciode, and within my cognisanc^ 

And I hereby direct that you be tried on the said charge. 



Chapter xiV. 

Of Offen'ces affecting the Public Health, Safetv, 
Convenience, Decency and Morals. 


268, A person is guilty of a public nuisance who does any act 
. or is guilty of an illegal omission* which causes any 
common injury, danger or annoyance to the public 
or to the people in general who dwell or occupy property in the 
vicinity*, or which must necessarily cause injury, obstruction, dan¬ 
ger or annoyance to persons who may have occasion to use any pub¬ 
lic right*. 

A common nuisance is not excused on the ground that it causes 
some convenience or advantage*. 

COMMENT. 


Nuisances are of two kinds : (1) Public and (2) Private. 

(1) ' Public nuisance’ or common nuisance is an offence against the public, 
either by doing a thing which tends to the annoyance of the whole community in 
general, or by neglecting to do anything which the common good requires. It is an 
act affecting the public at large, or some considerable portion of them; and it must 
interfere with nghts which members of the community might otherwise enjoy, It 
depends in a great measure upon the number o! houses and the concourse of people 
in the vicinity ; and the annoyance or neglect must be of a real and substantial nature. 
Acts which seriously interfere with the health, safety, comfort, or convenience of the 
public generally, or which tend to degrade public morals, have always been considered 
to be public nuisances. 

Persons who carry on offenrive trades and thereby, or by any other offensive 
means, corrupt the air, or by any means cause loud and continued noises and thereby 
occasion injury or annoyance to those dwelling in the neighbourhood in respect of 
their health, or comfort and convenience of living, or the value of their property, are 
liable to a prosecution for causing a public nuisance*. ” It does not appear to me a 
sine qua nan that such an annoyance as this should injuriously affect every member 
of the public within its range of operation. It is sufficient that it should affect people 
in general who dwell in the viamty A brew-house, glass-house or swme-yard may 
be a public nuisance if it is shown that the trade is such as to render the enjoyment of 
life and property uncomfortable. Erecting gunpowder mills or keeping gunpowder 
magazines near a town, keeping large quantities of naphtha near dwelling-houses, 
blasting stone near a highway, kcepmg large quantities of materials for making ffre- 
works near a street*, working nce-husking machine at night in a residential quarter of 
a city*, and keeping jiisorderly houses, e g, disorderly inns, bawdy houses, gaming 
houses, and committing acts of indecency in public places have been held to be public 
nuisances. 

A public nuisance can only be the subject of one indictment, otherwise a party 
might be ruined by a million suits. An indictment will fail if the nuisance complained 
of only affects one or few individuals. 

As to when an individual can bring a dvil action in respect of a public nuisance, 
see the authors' Law of Torts. 11th editicai. 

(2) ' Private nuisance ’ is defined to be anything done to the hurt or annoyance 
of the lands, tenements or hereditaments of another, and not amn nnting to trespass. 
It is an act affecting some particular individual or individuals as distinguished from 


1 7th ParL R., p. 57. 

* Per Anderson, J., in Phiraya Mat, (1904) 
P. R. No. 9 of 1904, 1 Cr. L. J. 513. 


Russell, 8th edn, Vol. II, pp. 17( 
Phiraya Mai, sup. 
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the public at large. It is in the quantum of annoyance that public nuisance differs 
from private. It cannot be the subject of an indictment, but may be the ground of 
a civil action for damages or an injunction, or both. 

' The various sections of this Chapto deal with everythmg that is regarded as 
nuisance in English law. Section 290 is a general provision intended to cover a case 
not specially provided for. 

Ingredients.—The section requires two essentials :— 

1. A person must do an act or must be guilty of an illegal omisaoo. 

2. Such act or omission must cause— 

(u) common injury, danger, or annoyance (t) to the public, or {«’) to 
the people in general who dwell or occupy property in the'vidnity, or 

(6) injury, obstruction, danger or annoyance to persons who may have 
occasion to use any public righL 

1. 'Person, .does any act or is guilty of an illegal omission’.—Section 11 
defines the word ‘person’. 

The word ‘ act ’ is defined in s. 33, supra. It is used in this section in the sense 
of positive conduct only, not negative conduct or omission to do something as the ex¬ 
pression “ illegal omission ” is specifically used in conjunction with it. ^ , 

The word ‘ illegal as defined in s. 43, is applicable to everything which is an 
offence or which is prohibited by law, or which furnishes ground for a civil action. 
Every omission causing a nuisance is not punishable. The omission must be ' dlegd . 
Thus, a person omitting to fence a wall on a private ground within eight yards of a 
highway^, and a person omitting to keep his ponies* and his pigs* from strayms. 
were held to have, committed no nuisance. Similarly, where the Lombardars of a 
village, who were making arrangements when an annual fair was held at that village 
for the public 

fair was held i . . . ■ 

their omission . , , j, . t 

the meaning of this section*. 

Liability of absent ptopttetoc for nuisance committed by his servant.;— 
Where the use of premises gives rise to a public nuisance it is generally the occupier 
for the time bemg who is liable for it, and not the absent proprietor*. 

2. ' Causes common injury, danger or annoyance to the public.. .who dwell 

or occupy propeny in the vicinity’.—The injury contemplated in this secUW mus 
be common, i.e., it must affect the public and not any solitary individual, . 

person trotting rams trained to fight in a market-place®, a person fouling the watw o 
a streamlet by putting into it bundles of stalks of tur plants*, a person throwing QU 
and sweeping on the road in front of his house and thus making the atmosphere 

to health®, a woman keeping on her premises vegetable matter which caus^ a 
offen^ve to persons usii ' ' * ‘ 

spread on to a road used 
ing rubbish into one’s m 
be noted, however, that ' 

constitute this offence**. _ „__ 

not guilty of public nuisance**. ^ . 

The ‘annoyance’ must also be caused to the general public.' An ^ 

will not he for that which is a nuisance only to a few inhabitants of a particular p 


* Anthony Udayan, (1883 ) 6 Mad. 280. 

* Joynolh Mundul v. /omul ,Shakk, 
(1866) 6 W. R. 71. 

* Vallapoo Kotadu, (1894) 1 Wdr 244. 

* Cm; Singh, (1875) P. R. No. 11 of 1875 

* Bibhuli Bhusan Biswas v. Bhuban Ram, 
(19181 46 Cal. 515 

« Rajah Sahib, (1883) 1 Weir 243 

* Vilheba, (I8S4) Unrep. Cr. C 203. 


» Vasudeva Chetti, (1882) 1 VVeU 242- 
• (1883) 1 Weir 243. _ ... ^ 

Molaippa Goundan, (1928) 

** Kut>pa PUlai, (1888) 1 W^ 
w Shewoo. Weir, (3rd Edn.), 11- 23 of 

« Bula Singh. (1872) P. ^ fi of 
1872: Cm; Si«iA, (1875) P. R. * 
1875, • 
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Where, therefore, from the noise made by a tinman in carrying on his trade three 
members of an inn were disturbed in the occupation of their chambers, it was held that 
the nuisance was not of a sulTiaently general extent to support an indictment^. The 
annoyance of a few residents of a single house is not sufficient to constitute a public 
nuisance. ^Vhere the complainant and his tenants were disturbed by the sounds 
made by the accused's theatre-band from 12 noon to 4 p m. and 8 p m. to midnight 
e%-eiy day, it was held that tlie annoyance caused to the residents of a single house 
was not sufficient to show that the annoyance made by the theatre-band constituted a 
public nuisance* The defendant had converted his land near a public highway into 
a shooting ground where persons came to shoot with rifles at a target, and also at 
pigeons. As the pigeons which were fired at frequently escaped, persons collected 
outside of the ground, and in the neighbouring fields to shoot at them as they strayed, 
causing a great noise and disturbance, and doing mischief by tlie shot. It was held 
that the act of the accused amounted to a public nuisance*. Again, the injury or 
annoj’ance must not be fleeting or evanescent*. It must be such as reasonable persons 
would complain of*. 

The word “public" includes any class of the public or any community (s. 12). 
The.expression “people m general” means a body or considerable number of per- 
sonsV This section does not apply to acts or omissions calculated to offend the 
sentiments of a class. Lix non favet vots delicotorum —the law makes no allowance 
for the susceptibihties of the hypersensitive. “ In this country (India) it must often 
Iwppen that acts are done by the followers of a creed which must be offensive to the 
^timents of those who follow other creeds. The erection of a place of worship in a 
particular spot is Ukely to offend the sentiments of adherents of other creeds residing 
in the neighbourhood, but the Penal Code does not regard such an act as a public 
nuisance"’. The sort of annoyance which the section aims at is not the kind of nui¬ 
sance which the re/igious ideas of a class of people may suffer on account of an other¬ 
wise innocent act of another section of the public ; it is not intended to apply to acts 
calculated to offend the sentiments of a class or section of the public*. Similarly, the 
slaughtering of kine by the Mahomedans may injure the susceptibilities of the Hindus 
but it will not be deemed to be a public nuisance unless the act is done in such places 
or such a manner as to be a nuisance*. It is the legal right of every person to make 
such use of his own property as be may think fit. provided that in doing so he does 
not cause real injury to others or offend against the law even though he may thereby 
hurt the susceptibilities of others**. The sc»pc of this section is to protect the public 
or people in general, as distinguished from the members of a sect 

The Allahabad High Court has held in a case that annoyance to one individual 
is sufficient. Where a public servant, whose duly it was to keep the streets clean, saw 
somebody easing himself and, therefore, he reported it in his official capacity, and 
gave evidence of the act, it was held that it was a reasonable inference to draw that he 
was annoyedi*. This was really a case under a Municipal Act affecting people pass¬ 
ing along a public thoroughfare. 

No Duisance where there is no annoyance to the public—A prostitute visit¬ 
ing a dak bungalow at the request of a person slaying there** ; a person committing 
bare solicitation of chastity**; a person solidting passers-by on a public road for pur- 


1 Allen v. Lloyd. (1802 ) 4 Esp. J99. 

» K. T. Hing v. 7. N. Silas, (1929) 57 Cat 
849. 

» Charles Moore. (1832 ) 3 B. & Ad. 184, 

* Benjamin v. Storr, (1874) L. R. 9 C. P. 
400. 407. 

8 Attorney-General v Corporation of Not¬ 
tingham 11904] 1 Ch. 673. 

• Nga Tun U. (1902) 1 L. B. R. 213. 

r Per Turner, C J, in Mullumira, (1884) 
7 Mad. 590, 591; Ramdtlla v. Kirpa Singk, 


(1881) P. R. No 3 of 1883. 

• » Janki Prasad V. Karamat Husain, (1931) 
53 All. 836. 

• Zakhiuddm. (1887) 10 All. 44. 

^ Shahbat Khan v. Umrao Puri. (1903) 30 

»» Lailu Ram, (1923) 21 A L. J. 772, 25 
Cr L. J. 332 

** Musst. Begum. (1870) 2 N. W. P. 349' 
» Ra/i (1895) Cr. R. No. 28 of 1S95. 
Vnr^. Cr. C. 765. 
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poses of prostitution*; a person merdy placing cowdung cakes. by the side of a 
road to dry®; a person placing a cot temporarily on a public road®; a person selling 
fish near or on a public road*; a person enclosing land which was a village site and 
property of Govenunent®; a person refusing to have any social intercourse with per¬ 
sons belonging to skumsees or to associate with them as Hindus*; a person skinning 
an animal which has died a natural death®; and a watchman shouting at night jugU 
Taho.'jugte raho (wake up, wake up) in order to scare thieves from the house of his 
master and thus disturbing the sleep of a neighbour®, were held to have committed no 
offence under this section. 

Whether letting of clean water on to a public road is a public nuisance will ^ 
depend on various matters, viz., the quantity, the frequency of the act, the locality, 
the feelings of the ordinary public who frequent the locality, etc.’. 

Gambling.—A common gaming-house to which every one who chooses to pay 
is able to go is necessarily a nuisance and no evidence of any actual annoyance to the 
public IS in such a case required But a • . ' 

and every person who games therein are no . 

evidence*®. Where a lessee of a house pen..-*..-- ~ —.t 

ing and thereby caused annoyance to the public, he was convicted of this offence**. 

Persons who sat on a public road outside a village, and induced villagers to gamble**, 

and persons who gambled in a market-place**, were held to have committed a public 

nuisance Similarly, where the accused allowed a large crowd of people to collect near 

their shops with a view to carry on saita (gambling) transactions and the 

so great as to stop the traffic in the street for half an hour, the Allahabad High Court 

held that they were guilty of public r 

obstructs the traffic so as to cause am* 

the crowd collecting is obviously not * 

form the crowd and this would be eq 

his shop at the precise moment when 

use of his premises in such a way as t 4 , • j t. '.k- 

Lahore High Court has held that the mere fact that traffic has been obstructed by 
assembling of customers outside a shop, for the purpose of buying satta tickets ttW 
the shop-keeper had offered for sale, was insufficient to support the convicticw ol w 
shop-keeper under s. 290, as the mere offer of satta tickets for sale could not, 
be. the source of any nuisance to the public. The customers could purchase tics 
without crowding in front of the shop or blocking the tr^c*®. . . ^ 

The Calcutta High Court has ruled that gambling is not an offence as is del*" 
in this section. Where, therefore, certain persons were found to have gambled a 
place where the Gambling Act was not in force and convicted under s 
held that the conviction was bad**. In a Burma case, the Judicial Commissi 
said : “ It is quite clear that, however pernicious may be the results of sa****^* ® 
whether in a private house or in a common gaming house, the mere act of , 

cannot be regarded as a public nuisance within the Penal Code. It would be as . 
able to punish people who hold pwes or keqi grog shops as being guilty of a public 


> Nannl. (1899) 22 All. 113. 

^ Bapu }aio. (1886) Cr. R. Na 42 of 
1886, Unrep. Cr. C 297. 

* Kamla Prasad. (1912) 10 A. L J. 263. 
13 Cr. L J. 830; but this case was dissented 
from in Ram Kiiskna, |1935] A L. J. lOOT, 
36 Cr. L. J. 893. Both decisions are by a 
single Judge. The conflict will have to be' 
settled by the Allahabad Hifh Court. ' 

* Paung Tha Bt. (1880) S. J. L. R 94. 

* Parwatappa, (19(X)) 2 War 2^ 
« Ramdilla v. Khpa Stngh. (1882) P. R. 

Na 3 of 1883. 

\Beni. (1914) 12 A L. J. 349, 15 Cr. L. 
J. 600. 

® Ram Charan Ahtr, (1926) 29 O. C. 203. 


3 O. W. N. 526. 27 Cr. L J. 1020. „ 

* Manikkam Pdlai, (1932] hi-) • -' 
lo Hau Nagii, (1870) 7 B. H Yr.„) Ktian. 
741 (1870) 1 Weir 24(7: Dusloor A* 
,(1867) P. R. No. 16 of 1867. . 3 ^ 4 ; 

** Thandavajayudu, (1891) 1^ ^ 

Rogier. (1823) 1 B & C. 272. 

6 ^. 

** Soil Attmor Boic,(1903)7 C. 

See. to the same effect, 
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sance on the ground that pmes and drinking frequently ‘ endanger the public peace and 
Safety’"*. 

Shop-window.—The accused, who had a toy shop, exhibited in the windows of 
their shop, overlooking a public road, certain clock-work toys during the Diwali festi- 
\'al A large crowd of people collected on the road to witness the toys; in consequence 
of which there were dangerous rushes, seit^I persons were knocked down and great 
obstruction and danger were caused to those using the road. The accused were asked 
by the police to stop the exhibition but they did not obey On these facts, the Ma¬ 
gistrate convicted the accused of offences under ss. 283 and 114. It was held that there 
was obstruction, danger and injury to the persons using the public way, which amounted 
to' public nuisance^. 

lawful cremation not a nuisance.—\Vherc persons entitled to use a particular 
^x>t dedicated for the oiminunal purpose of cremation, use it for that puipose in a 
manner neither unusual nor calculated to aggravate the inconvenience necessarily inci¬ 
dent to such an act as it is generally performed in this country, they cannot be convicted ' 
of public nuisance on the ground that their act caused material annoyance and dls- 
cewnfort to persons near the place on the occasion referred toK But ^e owner of a 
private cremation ground may be liable for nuisance if he allows the cremation of 
bodies upon the ground to be so performed as to annoy or endanger the lives and pro¬ 
perties of persons living in the neighbourhood*. 

Offending the sentiments of a class no nuisance.*—Where hfahomedans 
residing in a Hindu village, erected, in the neighbourhood of a_ Hindu temple, a shed 
containing a religious symbol*; where a person cut up meat on his veranda and exposed 
it to the sight of persons passing along the road, among whom were some Jains, whose 
temple was close by« ; where a person kept a ^op open for the sale of meat though 
the sight of meat was offensive to the sentiments of a section of the public^; and 
vshere Mahomedans for a religious purpose killed wd cut up two cows before sunrise 
in a nrivate compound nartJy visible from a public road* this offence was not com¬ 
mitted. But It would be a public nuisance if a person wilfully slaughtered cattle in a 
public street so that the groans and blood of the poor beasts were heard and seen by 
passers-by. 

3. * Which must necessarily cause injury, etc., to persons who may have 
occasion to use any public right —^The persons referred to in this clause can seek a 
criminal remedy for apprehended inj'ury. Under this clause common inj’ury to the pub¬ 
lic or neighbours need not be shown; any individual might complain, prorided he is in¬ 
terfered with in respect of a public right, e g, obstruction caused by building over a 
part of a public street Whoever appropriates any part of a street by building over it 
infringes the right of the public quo^ the part built over, and thereby commits public 
nuisance under this „ 1 r 

street is encroached upor 

who may have occasion . ■ ' . 


ade a narrow opening for the passage of boats, which passage was kept closed except on 
the actual passage of boats, that they were guilty of a public nuisance**. But subse¬ 
quently It held that an encroachment, however slight, on a tidal navigable river would 


1 Per Ward, J. C. in Nga Skice Nyc, 
(1884) S. J. L. B. 279. 

2 Soot Mahomed. (1911) 13 Bom, L R. 
209. 35 Bom 368; Hapfioo Mai, (1924) 22 
A I~ J. 662. 26 Cr. L. J. J35, 

» Saminadha PiUat. (1896) 19 Mad. 464. 
♦ Indta Sath Banetjee, (1897) 25 
425. 

B Muttumiia. (1894) 7 Mad S90 ' 

« Bytamji Edoljt, (J837) 13 Bom. 437. 


** Sndt Muhammed Khan. (1925) 6 Lah 
203. See Ptttanmashi, (1935) 37 Cr. L 
269. ' ' 

Vmesh Chandra Kar, (1887) U 
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ilot constitute this offence. There must be some evidence that such encroachment caused 
one of tile results specified in this section*. The Lahore High Court* has agreed with 
the view expressed in the former case and has dissented from the view expressed in the 
latter case. 

A person who fills up a portion of a ditch or drain which forms of a 
public way and which belongs to the public* is guilty of this offence. Similarly, 
letting loose cattle at night on a road amounts to this offence*. 

4. 'Nuisance not excused on the ground that it causes some convenience 
or advantage’.—It is*immaterial whfelher the act complained of is convenient to a 
larger number of the public than it inconveniences, but the fact that the act complaint 
of facilitates the lawful exercise of their rights by part of the public may show that it 
is not a nuisance to any of the public*. If a public nuisance is proved, it is generally 
useless to set up counterbalancing benefits; nor in deciding whether a thing is or is not 
a public nuisance can the good it docs be weighed against the public annoyance which it 
causes*. 

No prescriptive tight can be acquired to commit nuisance.—No prescnptive 
right can be acquired to maintain, and no length of time can legalize, a public nuisance. 
Though twenty years’ user may bind the right of an individual, yet the public ha\e a 


as might have the effect of ousting the jurisdiction of the Magistrate under ss. 133 
137 of the Criminal Procedure C^e and making the question a proper one for a civu 
Court* 

Liability of a master for tbc acts of his sen-ants.—Under English jaw the cn- 
minal liability of a master for the acts of his servants in cases of public nuisance is an 
exception to the general rule that ‘ . . ' ■ 

of works, carried on for his bene * . • • . •, 

nuisance caused by acts of his woi ...... —»•. -• . • p irt 

without his knowledge and contrary to his general orders’. The Calcutta High 
has differed from this view. Where the proprietors and the manager of a mill ’J>cre 
prosecuted on a complaint that the working of the mill was a nuisance, and it appears 
that the proprietors were not residents m (he locality and there was no allegation o 
abetment by them, it was held that the person liable, where the user of premises ga\e n 
to a nuisance, was the occupier for the time being whoever he might be, and the pr • 
prietors were llierefore not guilty of public nuisance*®. 

Liability of joint owners.—A joint owner is responsible in law for nuisa^ 
caused by his property, even though he is not in actual enjoyment of the p 
perty**. 

Prosecution under the Criminal Procedure Code not a condition 
dent.—A prosecution under this section is not illegal on the ground that procee 
have not previously been taken under the Criminal Procedure Code**. 


* Jugal Das Dalai, (1893) 20 CaJ. 665. 

2 Nisar Muhammad Khan, (1925) 6 Lah. 
203. 

5 Roopnarain Dutt, (1872) 18 W. R. (Cr.) 
na 


* Kasayi Ahmed. (1892) 1 Weir 238. 

s Stephen’s Digest of Cnminal Law, Art. 
197 ; Train, (1862 ) 9 Cox 180; Ward, (1836) 
4 Ad. & El 384. 

* 2 Russell. 8th Eda'. p. 1694. 

* Weld V. Hor«&j'.'(1806 ) 7 East 195,199, 
Municipal Commissioners of the Suburbs of 
Calcutta v. Mahomed Ali, (1871) 7 Beng. L. 
R^499{ Shotts Iron'Co. V. Inglis, (1882) 7 


App Cai 518, 528; 

Richmond, (1866) L. R ^ hSM) 

Tipping V. St. foehn’s Smelting CO., ‘^^p. 
U R. I Ch. 66. 69; Cross. (1812) 3 

Preonath Dev V. Gobordhone 
(1897) 25 CaL 278.^ ^ o , n R 702; 

• Stephens, (1866) L. ^ ~ ^ 

Medley, (1834 ) 6 C. & P. 292. 

10 Btbhuli Bhusan Buuas V. Bhuban 
(1918) 46 Cal. 515. 59, 

** Molaippa Goundan, (1928) 52 A 

W Suhlal. (1869) Uprep. Cr. C- 23. 
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Civil and criminal liability.—^Nuisant^ punishable under the Code may 
be made the subject of a civil action before or without prosecution. A person 
aggrieved by the erection of a building in a public tlioroughfare. or on the waste 
land of a town or village, is entitled to institute a suit in a civil Court for its 
removal instead of preferring a complaint to the Magistrate*. 

Abatement of nuisance.—A person cannot take the law into his own hands and 
abate nuisance contrary to the proviaons of s 26 of the Indian Easements Act, 18822, 
Complainants were re-buiIding their houses A portion of .the superstructure was 
alleged to be an encroachment on a portion of a public street and the accused gathered 
for the purpose of abating what they considered to be a public nuisance and demolish¬ 
ed a portion of the terrace and the walls which stood on the encroached portion. It 
was found that there was encroachment and the accused demolished the portion 
encroaching. The lower Court held that the act of the complainants in so build¬ 
ing would amount to public nuisance and held that the accused could not be found 
guilty of the offence of mischief and consequently could not constitute an unlawful 
assembly within the meaning of s. 141 It was held that the accused were guilty of 
mischief and as their common object in gathering on the scene was for the purpose 
of causing wrongful loss to the complainants, they might properly be deemed to' 
have been guilty of rioting also’. 

Statutory authority to commit a nuisance.—A statute may authorize and 
legalize acts wWch would otherwise amount to a nuisance*. 

Situation.—If a party set up a noxious trade, remote from habitations and 
public roads, and after that new houses are built, and new roads constructed near 
It, the party may continue his trade, although it be a nuisance to persons inhabit- 
mg such houses or passing along such roads*. But this case has been doubted in 
a later deasion*. 

Statutory application.—Act for Removal of Nuisances below highwater- 
mark (XI of 1853) ; Sanitary Regulation Act (Bom Act VI of 1867), ss. 3, 5, 6 
and 8; the Burma Water Hyaanth Act (Burma Act I of 1917), s. 3. The defini¬ 
tion of ‘ public nuisance' applies to all Acts of the (Jovemor-Gencral in Council 
and Regulations under 33 Vic. c. 3, s. 1, made after 14th January 1887’'. 

English cases,—^The following acts are held to be public nuisance;—Allow¬ 
ing a house near a highway to be ruinous and dangerous to the public*; keeping 
swine m a city’; making a great noise at night with a speaking trumpet*®; 
collecting a number of persons for pigeon shooting**; indecent exposure in an 
omrubus*2, or on the toof of a house**, or in a public urinal**, or in a place where 
the public go*®; negligently blasting stone in a quarry so as to endanger the safety 
of persons living in the vicimty**; exhibiting by an herbalist of a picture of a man 
naked to his w’aist and covered with sores**; keeping a brothel or a bawdy-house**; 
naked bathing near a public footpath*’; keeping a booth in a public place for the 


* Jina Ranckhed v. Jodha Chella, (1863) 

* 'zipTu.\l927) 29 Bom. L. R. 484, 51 
Bom. 487. 

I Narasimhulu v. Vajufi Saheb, (1933) 
57 Mad. 351, Re DhannaUnga Mudaty, 
(1914) 39 Mad 57. 

* HammersmUh, etc. Ry. v. Stand, 
(1868) L. R. 4 H. L. 171; London and Bti- 
ghton Railway Co v. Truman. (1885) 11 
App. Cas. 45: Wtthtngion Local Board,, etc. 
V. Corporation of Manchester, (1893) 2 Ch 
19; Attorney-General v. Corf^ration of Not¬ 
tingham. [19041 1 Ch. 673. 

i Ctosi. (1826) 2 C & P. 483. 
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v. Barlow. (1868) 27 L. J. C. P. 107, 208. 
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*2 CbarUs Holmes, (1853) Dears. Cr. (5. 
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** Warns, (1871) L, R ICC R. 282. 
*s Wellard, (1884) 14 Q. R D, 63. 

*« Mutters. (1864) 34 L. J. (M. C) 22 
** Grey, (1864) 4 F. & F. 73. 

*« Rue. (1866) U R. 1 C C R. 21; Sin¬ 
gleton v, Ellison. (18951 1 Q. B. 607. 

*’ Reed. (1871) 12 Cox 1: Cruden. (1809) 
2 Camp. 89, 11 R. R. 671. , 
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purpose of showing an indecent exhibition^; exposing the naked dead body of a 
child on a public highway so as to shock and disgust passers-by2; burning of a 
dead body in such a place and in such a manner as to annoy persons passing along 
public roads or other places where they haw a right to goh 

PRACTICE. 

As to conditiwial orders by a Magistrate for the removal of nuisances, see 
ss. 133 to 143 of the C^e of Criminal Procedure; and as to a Magistrate’s powers 
of issuing orders in urgent cases where speedy remedy is desirable, see s. 144 of the 
same Code. The fact that no proceedings were taken under the Criminal Proce¬ 
dure Code cannot be pleaded as a bar to a prosecution under this section*. 

. Punishment.—^Thc definition of * public nuisance ’ given in this section is 
material with reference to s. 290, which provides a punishment for the offence of 
committing a public nuisance in any case not otherwise punishable by the Code. 

269. Whoever unlawfully or negligently does any act' which 

• N li ent act and which hc knows Of has fcason to believe* to be, 

likely^ w spread likely to spread the infection of an^ disease danger* 
ous to life*, shall be punished with imprisonment of 
gerous 0 i e description for a term which may extend to 

six months, or with fine, or with both. 

COMMENT. 

If a man is attacked by a contagious and deadly disease and nec^essly 
abroad with it in a public way, or if a person carries about a child so infected, nc 
does what he may be supposed to know to be likely to spread the infection Me 
unless some lawful occasion or reason for this conduct can be shown, as that the 
si^ person had been directed to be removed to a hospital, and that the 
was performed with due caution, the act will be an offence punishable under this 
section^. 

1. ‘ Does any act^e ss 32 and 33. supra, as to the meaning of act. 

2. ‘Reason to believe’.—See s 26, supra. It must be shown that the 
accused had knowledge that the disease was infectious. "Where the disease i 
generally Imown to be infectious there will be no difficulty. 

3 . ‘ Likely to spread the infection of any disease dangerous to ' 
The infection which is likely to be spread must be of a disease dangerous to utc- 

Syphilis.—A prostitute, who was suffering from syphilis, encouraged 
permitted a man, whom she had assured that she was healthy, to have ^ 
intercourse with her, and thus communicated the disease to him, was held 
punishment under this section but under s. 417 or 420. West, J., said: ' 
triat;thcre was dangerous disease and culpable negligence, still accused's act of 
intercourse would not spread mfecticm without the intervention of the 
party, himself a responsible person and himself generally an accomplice"*. 
sion does not seem to be sound as the complainant cannot be deemed to be an 
plice, he being unaware of the disease. Communication of s^ThiUs to him a^o 
to spreading the infection under this section. 

Small-pox.—Where a mother refused to allow her daughter 
small-pox to be removed to a hospital in accordance with an order made by 
trict Magistrate unless she accompanied her, it was held that she had comm* 


1 Saunders, (1875) IQ B. D. 15 

2 fane Clark. (1883) 15 Cox 171. 

J Ptiee, (1884) 12 Q. B. D 247. ' • 
* Suklal, (1869) Unrep. Cr. C. 23, 


S M. & M. 205 Q ,,, Maj-ne 

* Rakma, (1886) 11 Bom. 59. 61. M > 
doubts the reasoning of this ruling- 
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no unlawful or negligent act within the meaning of this section. To keep one’s 
child suffering from small-pox confined to the house or to oppose the removal to 
hospital, where there is no evidence to diow that lodgers or boarders' are kept in 
that house, is not an act or omission as defined in s 268* It was held similarly 
where a person disobeyed the order of the Health Officer of the Madras Corpora¬ 
tion, under s. 366 of the Madras hlumapality Act, to remove his son, who was 
suffering from small-pox, to an isolation hospital, but he removed him to an isolated 
house*. But in England it is an offence to carry a child suffering from small-pox 
through a public street in which persons are passing^ 

Cholera.—Where K, knowing he w'as suffering from cholera, travelled by a 
train, without informing the railway officers of his condition, and M, knowing K’s 
condition, purchased his ticket and travelled iwth him, it was held that K was pro¬ 
perly conneted under this section, because he must have known that he was doing 
an act likely to spread infection, and he did so negligently, in not informing the 
railway authonties, and that M was guilty of abetment of K’s offence*. 

Plague.—^The accused resided in a plague-stricken house in the Umballa 
Cantonment and had been in contact with a plague patient He was taken to the 
plague shed m company with the paiienl. who died there. The next day the accused 
left the shed against orders and travelled by rail to the neighbouring town of Shaha- 
bad, and from thence to Kamal It was held that he was guilty of this offence as 
he had sufficient reason to believe that his act was dangerous and likely to spread 
infection of a disease dangerous to life^. 

looculadotL—Inoculation is not in itself an illegal or negligent act. On 
proof of a negligent dealing with a patient or patients after inoculation, with the 
knowledge or belief required by the section, the operator or a third person may be 
liable under the section* Though inoculation for small-pox may be practised law¬ 
fully and innocently, yet it must be under such guards as not to endanger the public 
health by communicating this infectious disease*. 

Glaaders.—Bnngmg a horse infected with glanders into a public place to the 
danger of infecting other people is an offence*. 

PRACTICE. 


Evidence.—Prove (1) that the disease in question is (o) infectious ; and (fr) 
dangerous to life. 

(2) That the accused did an act which was likely to spread infection 
thereof. 

(3) That such act was unlawful or negligent’. 

(4) That the accused knew, or had reason to believe, that such act of his 
was likely to spread the infecUon of such disease*’. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—^Triable 

by Magistrate, Presidency or first or second class—^Triable summanly. 


270. Whoever malignantly’ docs any act* which is, and which 
Mall act knows or has reason to believe’ to be, likely to 
hkdy ^t^^spr^d spread ibc infection of any disease dangerous to life, 
infection of di^se ghall bc punished with imprisonment of either des- 
crjptjon for a term which may extend to two years, 
or with fine, or with both. 


1 Cahoon V. Matheuis, (1897 ) 24 Cal 494. 

* Kandaswamt Mudaliar, (1919) 43 Mad. 
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* Krhkttappa. (1883 ) 7 Afad 276 

3 Niadai Mai. (1902)- P. R. No. 22 of 
1902. See Chabumian Sakib, (1912) 12 


hL L. T 664. 14 Cr. L. J. 45. 
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* Thomas Henson, (1852) Dears. 24. 
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W PoUna Padmanabhasuami, (1891) 1 
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COMMENT. ' 

The offence under this section is an aggravation of that which is punished 
by the preceding section. In the last sectirxi the act is done either ‘unlawfully’ 
or ‘ negligently \ under this, it is done ' malignantlyMalice aggravates the 
offence. 

The Law Commissioners observe: " If any person died of the plague and 
his death could be traced to infection so caused maliciously, the person who caused 
it, we apprehend, would be chargeable with homicide... It is contrary to the prin¬ 
ciple of the Code to punish acts which the doer when he committed them knew to 
be likely to cause certain evil results, if in fact such results were not produced, in the 
same manner as if such evil consequences had actually flowed from them "L This section 
is intended to meet those cases in which the malignant act is not the cause of death, 
but death could be traced to it. 

1. ’Malignantly’.—See s 153, supra. The word ‘malignantly’ denotes a 
deliberate intention on the part of the accused. It is nowhere defined in the Code 
but it IS used in the sense of ‘maliciously’. And the word “malice in common 
acceptation means ill will against a person, but in its legal sense it means a wrong¬ 
ful act. done intentionally, without just cause or excuse ”2. 

2. ■ Docs any act —See ss. 32 and 33, supra. 

3. ’Reason to believe’.—See s. 26, supra. , 


PRACTICE. 


Evidence.—^Prove points (1), (2) and (4) as in s. 269; and 
(3) That the accused acted malignantly. 

Procedure—Cognizable—Summons—Bailable—Not compoundable— Triable by 
Magistrate, Presidency or first or second class 

271. Whoever knowingly disobeys any rule made and pro* 
muigated* by the Government of India*, or by any 
quSteSe “ Government', for putting any vessel into a state ot 
• quarantine, or for regulating the intercourse oi 

sels in a state of quarantine with the shore or with other vessels, or 
for regulating the intercourse between places where an infectious 
disease prevails and other places, shall be punished with imprison¬ 
ment of either description for a term which may extend o 
six months, or with fine, or with both. 


COMMENT. 


Any breadi of a quarantine rule is punishable under this section’, 

' ■ The motive for disobeying any rule is quite immaterial under this sea 
The disobedience is punishable whether any injurious consequence flows from 

r - - . ^ -es 

I. • Any rule made and promulgated —^The Indian Ports Act* 
the making of rules in ordinary cases. For outbreaks of plague, the bP’ 
Diseases Act^ has been passed. . 

\ 2. ^ Government of India —See s. 16, supra. 


A 


3, ’ Any Government—See s. 17, supra. 


\ 


..it'd Rep., s. 226. p. 405. ' ♦ Act III of 1901 repealing the 

2 Pei Bayley, J., in Bromage v. Prosser, Quaianline Act (1 of 1870). 

(1825)-4 B & C. 247. 255 . ' 5 Art III o/1S97. 

J Bom. Act VI of 1R67-s. 11. 
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Statutory appUcatioo.—Sanitary Regulation Act (Bom. Act VI of 1867), 
ss. n, 14. 


PRACTICE. 


Pwdeflce.—Prove (1) the existence of the mie of quarantine. 

(2) That such rule was made and promulgated by Goveniinent. 

(3) Tliat the accused knew of sudi rule. 

(4) That he disobeyed it knowingly. 

Procedure.—Kol cognizable—Summons—Bailable—Not compoundable—Triable 
by Magistrate, Presidency or firet or second class—Triable summarily 

272. W^hoever aduJlerates* any article of food or drink*, so as 
Aduherauon ot make Such article noxious as food or drink®, in- 
food or dnnk tending to sell such article as food or drink, or know- 
intendcd for sale, likely that the Same will be sold as food 

or drinkj shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 

COMMENT. 

The mixing of noxious mgredients in food or drink, or otherwise rendenng it 
unwholesome by aduUerauoci is punishable under this section. Mere adulteration with 
harmless ingredients for the purpose of gettug more profit is not punishable under 
It, e.g.. mixing w'aicr with milk>. 

1. ‘Adulterates’.—The word ‘adulterates’ means niixes with any other sub¬ 
stance, whether wholly different, or of the same kind but of inferior quality. 

2. * Any acctcle of food or driok ‘.—According to the plain meaning of the 
section the articles of food or drink may be for human consumption, or for the use 
of animals. 

3. ‘Noxious as food or drink’.—The word 'noxious' means injurious to 

health, eg., paddy soaked in dirty water*; or toddy in which germs have germinated*; 
or bread mixed with alum*. It is not an offence to sell inferior food cheap, if it is 
r«)t shown to be noxious’. A person who mixes pig’s fat with ghi, intending to sell 
the mixture as food or knowing it to be likely that it will be sold as such does not 
commit an offence under this section. “ It is true that the mixing of pig’s fat with 
gki and selling the mixture would be noxious to the religious and social feelings of 
both Hindus and Muhana i . ’ ‘ w/m.m nnt 

come within the meaning « 

272 of the Indian Penal Cu4w- ...... _ . , „ ■ . 

or injunous to health and not repugnant to one’s feelings. The word ‘ noxious had 
it stood by itself, might have had a wider mcarung, but what I have to" consider is 
the expression ‘ noxious as food ’ and not merely ‘ noxious ’ 

Similarly, if a person exposes for sale milk adulterated with water he do^ not 
commit an offence under this section because the mixture is not noxious or injurious 
as food or dnnk*. He may be guilty under a special Act*. 

Adulteration sututes.—Recently several statutes have been passed for prevent¬ 
ing the adulteration of food. See the Bengal Food Adulteration Act (Beng. Act VI 


Abdul Rahman. (1902) 1 L. B. R 153. 
Cunnyappa, (18^) 1 Weir 227. 

Ediza Naiasappa, (1894) 1 Weir 7SA. 
John Dixon. (1814) 3 M. & S. 11. 
Gunesha, (1873) P. R. No. 15 of 1873. 
Per Sulaiinan, J., in Ram Daydl, (19^) 


46 All. 94. 

» DAawa. (1924) I Lah. C. 273, 2S Cr. 
J. 1441, 

^ Iyer. (1932) M. W. 

N. 13S). 
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of. 1919); the Central Provinces PreverUion of Adulteration Act (C. P. Act II c 
1919) ; the Behar and Orissa Food Adulteration Act (Behar Act II of 1919); th 
Bombay Prevention of Adulteration Act (Bom. Act V of 1925) ; the Assam Pur 
Food Act (Assam Act IV of 1932) ; the Punjab Pure Food Act (Punj. Act VII 
of 1929); the Food and Drugs (Adulteration) Act (18 & 19 Geo. V, c. 31). 


PRACTICE. 


Evidence.—Prove (1) that the article in question is food or drink. 

(2) That the accused adulterated it 

(3) That such adulteration rendered it noxious if taken as food or drink. 

(4) That the accused, at the time of such adulteration, intended to sell such 
article as food or drink, or knew it to be likely that such article would be sold as 
food or dnnk. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Triable 
by Magistrate, Presidency or first or second class—Triable summanly. 

Order for destruction.—On a conviction under this section the Court may 
order the food or drink to be destroyed*. 

273. Whoever sells, or offers or exposes for sale, as food or 
drink, any article' which has been rendered or has 
(old‘lr1nr'°“ become noxious, 
drink, knowing 
same is noxious as food or drink 
ment of either description for 
months, or with line which may c.xtend to one thousand rupees, or 
with both. 


or 15 in a state unfit tor loou ui 
or having reason to believe that the 
shall be punished with imprison* 
a term which may extend to six 


COMMENT. 

Section 272 deals with adulteration of food or drink, this section, 
sale or attempted sale of such adulterated noxious articles, and not only such fooo 
or drink.. This section is more comprehensive in its provisions, and includes any 
article of food which has gone bad by being kept too long, or which never was at any 
time fit for food; or drink which has gone bad by exposure or by .length of time j 
has been bottled, etc. For instance, the selling of toddy in which germs are germi¬ 
nated is an offence under it*. 

Scope.—This section is not expressly limited to food intended for human con¬ 
sumption. But as it comes in the Chapter dealing with offences relating to pu 
health, etc., it seems it is not intended to include food or drink for animals. * 
words " the public" mean human bdngs in general and do not include 
According to Webster, ' public' means “ the general body of mankind or of a 
state, or community Thus, this section does not make the sale of horse’s looa 
grain, or fodder, unfit for a horse to eat, an offence punishable under it*. 

Ingredients.—^This section has the following essentials i — 

' 1. Selling or offering or expoang for sale as food or dnnk some article. 

2. Such article must have become noxious or must be in a state uimt 


food or dnnk. snnable 

,. 3. The sale or exposure must have been made with a knowledge or reason 

belief that the article is noxious as food or drink. 

1 . ’ Sells or offers or exposes for sale, as food or drink, any 
The article of,^food should have been exposed for sale. Where a butcher naa 

* Cnminal Procedure Code, & 521. ■ ® Sifo Ram, (1907) P. 

* Ediga Natasappa. (1894) 1 War 228. 1908,.P. R. No. 3 of 1908, 7 Cr. u i- 
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and hung up a sheep, and on inspection the flesh was found unfit for food, but it 
was not removed to the shop nor exposed or offered for sale, it was held that the 
offence was incomplete and a conviction could not be sustained^. 

‘ As food Of drink “.—The mere sale of an article not itself an article of food, 
c\ en-thou^ it be sold with the knowledge of the vendor that it is the buyer’s intention 
to mix it with the ingredients of which an article of ’ ’ . ' ” 

posed does not amount to an offence under this sectio. 

pondent a packet of baking powder composed of 20 pt ) 

per cent, of ground nee, and 40 per cent, of alum, the latter of which ingredients is 
injurious to health. It was held that such baking powder was not an article of food 
and that the sale of it was not an offence-. 

u putushable under this section is the sale or offer or exposure for sale 
of noxious articles as food or dnnk and not the mere sale or offer or exposure for sale 
of noxious articles. ^Vhere. as a matter of trade, the owner of a gram pit sold the 
contents of the pit before it was op^ed at a certain sum per maund whether the grain 
was good or bad, and on the pit being opened it was found that a large proportion of 
the grain was unfit for human consumption, it was held that the vendor could not be 
convicted under this section^. 

2. * Which has been rendered or has become noxious or is in a state unfit 
foe food or drink —^The word ‘ noxious' means harmful or injurious to health or 
unwholesome*. It must be shown that the accused sold or exposed for sale an article 
whi^ was to his knowledge noxious as food or drink. The accused exposed for ^e 
some ihi which was bad. The ghi was not adulterated but somewhat rancid. It 
was not proved that the gki was noxious as food or drink to the knowledge or bdlef 
of the accused. It was held that the accused was not guilty of an offence under l^s 
secUon*. Milk is not rendered noxious by being mixed with water*. Nor is ghi, 
when adulterated with vegetable oil*. It is not an offence to sdl inferior food cheap, 
if It 13 not shown to be noxious. Where a person sold an inferior quality of flour after 
reducing its pnee and the purchaser was aware of the fact, it was held that he was 
not guilty under this section*. Similarly, selling wheat containing a large admixture 
of extraneous nutter, eg, dirt, wood, matches, charcoal, black-sceds, etc, is held to 
be no offence*. 

A grocer on being asked for two pots of cream sold two pots of cream labelled 
“ Rich cream. This cream contains a small percentage of boron preservative to retard 
sourness”. No indication beyond the labd was given to the purchaser as to the 
composition of the cream, which, on analyris, was found to contain boracic acid. In 
the trade there were two kmds of cream Imown and sold, preserved cream, and cream, 
and the boracic acid was generally used by the trade as a preservative to keep the 
cream good. It was found as a fact that cream if mixed with boracic acid equiva¬ 
lent to that found in the cream sold was not injunous to adults, but was injurious 
to the health of children and invalids, and that this class of cream was given to 
children. It was held that the preserved cream so sold was not itself an ” article of 
food ”, but was an article of food—namely, cream—mixed with an ingredient; that 
the article so mixed was " injurious to health " within the meaning of s 3 of the Sale 
of Food and Drugs Act, 1875 (38 & 39 Vic c 63). although it was not injurious to 
normal adult persons, and that the seller was pjjity of selling an article of food mixed 
with an, ingredient so as to render t|ie article injurious to health'®. 


1 Madar Sahtb, (1884) 1 Weir 227. See 
Barlow v. Terrelt, 118911 2 Q. B. 107. 

* fames v. Jones, [1894] 1 Q. B 304, 
> Solis Ram, (1906) 28 All. 312. 

* Ckokraj Afatuari, (1908) 12 C W. N. 
608, 7 Cr. L. ]. 405. 

« Shea Ld. (1904) 26 AIL 387. 

* Chinntah, (1887) 1 Weir 228. 


^ Ckekraj Afarteari, sup. 

« Cunesha, (1873) P. R. No. IS of 1873. 

R. W l“cri LTeil ® 

*0. Cullen V. A/cAfair, (1908) 21 Cox 682 : 
V. Aerated Bread Co., (1916) 23 Cox 
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* Unfit for food or drink —According to the plain wording of the sectiai the 
articles of food or drink may be for human consumption, or for the use of animak 
But if the food in question is unfit for men, but fit for animals, and is sold as food for 
animals, no conwction will lie*. 

3. * Knowing or having reason to belxev'e that the same is noxious 
See s. 26 as to the meaning of the e.Tprcsdon * reason tc believe ’. A meat salesman 
can be convicted for knowmgly selling or exposing meat for sale in a public market 
as fit for human food, when it is not*. 

Selling adulterated article as unadulterated.—The sale of adulterated articles 
of food as pure and unadulterated is not an offence under this section though it may 
amount to cheating or to an offence under some Municipal Act*. 

Statutory application.—The City of Bombay Municipal Act (Bom. Act III 
of 1888), s 417B , the Bombay City Munidpalilies Act (Bom. Act XVIII of 1925), 
s. 176 (1) (6). • 


PRACTICE. 


Evidence,—Prove (1) that 'the article is food or drink. 

(2) That the accused sold, or offered, or exposed for sale such aiticle, 

(3) That at the time it was sold, etc, it had been rendered, or had become 
noxious, or was in a state unfit for food or drink. 

(4) That he at the time knew, or had reason to belies’e, that the article sold, 
etc., was noxious, or unfit for food or drink. 


Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Triable 
by Magistrate, Presidency or first or second class—Triable summarily. 

Order for destruction.—On a conviction the Court may order the food or 
drink to be destroyed*. 

274. Whoever adulterates' any drug or medical preparation ih 
such a manner as to lessen the efficacy or change the 
operation of such drug or medical preparation, or 
to make it noxious, intending that it shall be sold or 
used for, or knowing it to be likely that it will be sold or used 
for, any medicinal purpose, as if it had not undergone such adultera¬ 
tion, shall be punished with imprisonment of either description fora 
term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 


COMMENT. 

To preserve the purity of drags sold for medicinal purposes this section i 

enacted. . . . ' ... ffident 

■ To support a conviction under this and the following section it is su^ 
to' show that the efficacy of a drug Is lessened, it need not necessarily j 
noxious to life. Under both these sections mixing water with a drug would ^ 
but where a drug loses its efficacy by its bdng kept, the sections do not apply- ^ 
son who sells an inferior quality of a drag carmot be convicted because the 
‘ adulteration ’ imports an admixture of some for«gn substance. 

1. ‘Adulterates’.—^“Adulterates', that is, ap^rently mixes with 
whether wholly different, or of the same kind but inferior quality. ^ 
thinks that to mix an inferior quality of cod liver oil with a superior q 
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•of that drug would not come under this section, though the efficacy of the drug would 
be lessened by the mixing. 


^ PRACTICE. 

E\idcnce.—Pro\e (1) that the article is a drug or medical preparation. 

(2) That it was adulterated by the accused. 

(3) Tliat suclr adulteration tended to lessen its efficacy, or to change its opera¬ 
tion or to make it no.xious. 

(4) That the accused intended that such adulterated drug should be sold or 
used for a mcdianal purpose as an unadulterated drug ; or knew that it was likely that 
It would be sold or used for the same. 

Procedure.—Not cognizable—Simmons—Bailable—Not compoundable—Tna- 
ble by Magistrate, Presidency or first or second class—Triable summarily. 

Order for destruction.—On a conviction the Court may order the drug or 
medical preparation to be destroyed’. 


275. Whoever, knowing any drug or medical preparation to 
have been adulterated* in such a manner as to lessen 
efficacy, to change its operation, or to render it 
noxious, sells* the same, or offers or exposes* it for 


sale, or issues it from any dispensary for medicinal purposes as un¬ 
adulterated, or causes it to be used for medicinal purposes by any 
person not knowing of the adulteration, shall be punished with im¬ 
prisonment of cither description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or 
with both. 


COMMENT 


The ofTcncc under this section consists in selling, or offering, or exposing for 
sale, or issuing from any disixjisary. an adulterated drug as unadulterated This 
section bears the same relation to s 274 as $. 273 bears to s 272. Section 273 deals 
With the sale of an article of food or drink that has become noxious This section 
not only prohibits its sale but also its issue from any dispensary 

1. ' Knowing any drug or medical preparation to have been adulterated, 
etc.'—^There must he knowledge that the drug or medical preparation has been 
adulterated in such a manner as to lessen its efficacy or to change its operation or 
to render it noxious. Upon a complaint, under s 6 of the Sale of Food and Drugs 
Act. 1875 (38 & 39 Vic c 63), for selling tincture of opium which w’as not “of the 
nature, substance, or quality of the article demanded by the purchaser”, it anpeared 
that the drug which was sold as “ tincture of opium " by the defendant was d^cient 
in opium to the extent of one-third and in alcohol to the extent of nearly one-half 
as compared with the standard prescribed by the British Pharmacopceia It was 
held that the defendant was liable to be convicted^ Similarly it was held where 
a purchaser asked to be supplied with “mercury ointment", was given an ointment 
containing a less proportion of mercury than that prescribed by the Pharmacopceia*. 

2. ‘Sells'.—He who sells, whether he be a master or servant, whether he 
be principal or a person to whom the conduct and management of sales is delegated, 
IS struck at by this section* But a mere canvasser who gets only commission for 


I Cnminal Procedure Code, s 521 * Pkatmaciulical Society V London < 

« While V Biwattr, (1887) 14 Q B D Provincial Supply Asiociatwn. (1880) 5 
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receiving orders is not a seller*. 

3. ’ Exposes’.—The drug sold may be in a packet: it is not necessary that 
It must be actually exposed to view. It is sufficient exposure of the article if the 
packet containing it is in the shop for sale*. There is no exposure for sale if the drug 
is simply stored up in a room or cdlar*. 


PRACTICE. 

Evidence.—^Prove (1) that the drug has been adulterated. 

(2) That the adulteration was such as to lessen its efficacy, or change its 
operation, or render it noxious. 

(3) That the accused sold, or offered or exposed, such drug for sale; or that 

he issued it from a medical dispensary; or that he caus^ it to be used for a medi¬ 
cal purpose. , 

(4) That he sold, or issued such di\ig as an unadulterated drug; or caused 
it to be used by a person who did not know of such adulteration. 

(5) That he knew that such drug was so adulterated when so sold, etc. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 

Triable by Magistrate, Presidency or first or second class—Triable summarily. 

Order for destrurtion.—On a conviction the Court may order the destruc¬ 
tion of the drug*. 

276. Whoever knowingly sells, or offers or exposes for sale, or 
issues from a dispensary for medicinal purposes, any 
Sale of ^8 as drug or medical preparation, as a different drug or 
prSaraSoo^^ medical preparation, shall be punished with impri¬ 
sonment of either description for a term which may 
extend to six months, or with fine which may extend to one thou¬ 
sand rupees, or with both. 

COMMENT. 

The offence constituted by this section does not involve the idea of any adul- 
teration.-or inferionty, in the substituted medicine, Jt is sufficient that it is not 
in fact what it purports to be; for instance, supplying savin instead of saffron*. If 
a chemist were to discover a drug which he considered to be just as effective as 
genuine, and which could be procured for half the price, he would not be justified in 
selling it as genuine even though it answered precisdy the same purpose. The fraud 
consists, not in the injury done, but in the false pretence by which persons who sup¬ 
pose that they are using one medicine, are forced to use another against their will. 

The difference between this and the two preceding sections is that no adul¬ 
teration is contemplated or essential for a convirtion under this section, while under 
the former-it is. 

This section deals with, drugs wily and not with articles of food or drink. 


PRACTICE. 

Evidence.—Prove (1) that the accused sold, or offered, or exposed for sale, 
or issued from a dispensary for medicinal puiposes, the drug or medical preparation. 

(2) TTiat it was so sdd, etc., by him, as a drug or medical preparation diffe¬ 
rent from what it is. ...... 

(3) 'fhat he knew of such difference at the time it was so sold, etc. 

Procedure.—Not cognizable—Summons—Bailable—Not comfwundable—Triable 

by Magistrate, Praidency or first or second class—Triable summarily. 


* Pharmaceuticai Society v. White, [I901I 

1KB. 601. \ 

* Wheat V. Brown,'118921 1 Q. B 418. 
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277. Whoever voluntarily corrupts or fouls' the water of any 
Fouling water of Public Spring OF rcscrvoir*, so as to render it less fit 
public spnng or l^or the purpose for which it is ordinarily used*, shall 

rcsm-oir. punished with imprisonment of either description 

for a term which may extend to three months, or with fine which may 
extend to five hundred rupees, or with both 

COM MENT. 

The tvatcr of a public spnng or reservofr belongs to every member of the 
public in common, and, if a person voluntarily fouls it, he commits public nuisance 

Ingredients.—The section requires (1) voluntary corruption or fouling of 
water; (2) the water must be of a public spring or reservoir; and (3) the water 
must be rendered less fit for the purpose for which it is ordinarily used. 

1 . 'Voluntarily corrupts or fouls’.—See s. 39. supra The purpose for 
ftliidi the w'atcr is ondinariiy used must be considered m determining whether there 
has been a voluntary corrupting within the meaning of this section 

'Corrupts or fouls’.—The words “corrupts or fouls’’ mean some act which 
physically defues or fouls the water*. Bathing m a tank* or spitting into a public 
well* fouls drinking water. But angling with an unfoul bait does not*. Fishing with 
basket-nets in a tank, the water of which was used for drinking purposes, the use 
of Uie baskets having caused a slight disturbance of the mud and so rendered the 
water rather less fit than usual for drinking*. and culUvatmg paddy in the bed of 
a tank, the water for which was used as of right by the public for drinking pur¬ 
poses*, were held to be offences under this sectic^ The act of a woman of a lower 
c a st e taking water from public astems of water does not amount to corrupting or 
fouling*. Similarly, a person of a low caste drawing water from a public well cannot 
be said to corrupt or foul the well*. 

2. ‘Public spring or reservoir'.—These words do not include a pubbe 
river’. 71x0 word 'public' is nowhere defined. But a 'public place’ is a place 
where the public go, no matter whether they have a right to go or not*®. Similarly a 
public spring will be a spnng used by the public whether rightly or not. The 
strewing of branches in a river for fishing purposes was held, therefore, to be no 
offence under this section** The words ‘public spnng’ do not include a continuous 
stream of water running along the bed of a river'*; nor the water of a nvulet stand¬ 
ing in pools from which water is drawn for dnnking purposes**; nor the water of a 
nullah^*. Where a dog-killer buned the carcass of a dog in the bed of a public river 
near a town, it was held that a conviction under this section could not be sustained, 
altlwugh there was evidence that the people of the vicinity bathed in, and drank 
water from, the river and also used for domestic purposes water taken from the 
nver in the bed of which the carcass was buried, because die section applied to corrupt¬ 
ing the water of a spring or reservoir'*. 

In an indictment against a gas company for a nuisance, in conveying the 
refuse of gas into a great public river, whereby the fish were destroyed, and the 
water was rendered unfit for drinking, etc., it was held that the circumstance that by 


1 Bhagi. (1900 ) 2 Bom. L. R. 1078; 
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decide the question of negligence, without regard to the law of the roadL Drivers 
of motor cap should not attempt to pass a car in front of them by going on to 
the wrong side of the road unless they can see the road in front is so absolutely 
clear of traffic coming from the opporite direction that they can get back again on 
to the proper side of the road without any risk of accident It is only when the 
road is so clear that there can be no posrible chance of an accident that any attempt 
may be made to pass the car in front of the driver*. ^Vhere the accused, while 
driving a motor car on the wrong side of the road at a blind comer between two 
roads of considerable traffic, came in collision with a motor bicycle and caused 
damage to the side car of the bicycle it was held that he was guilty of an offence 
under this section*. 

A person dnvirig a car must keep it in a state of control sufficient to enable 
him to avoid running into any passenger who may fail to step off the road*. 

Furious driving.—^The accused was in charge of a horse and trap, of which 
trap he was the sole occupant. He was aslt^p in the trap, and the horse proceeded 
through a village at a furious pace. A police constable attempted to stop the 
vehicle, but failed to do so. It was held that the accused was the driver of the 
vehicle, though asleep, and was guilty of driving a carriage at a furious pace so as 
to endanger the life or limb of a passenger who in this case was the constable on 
duty*. 

On a straight and open road a speed of thirty miles cannot necessarily and 
of itself be desenbed as an excessive and rash speed*. 

Driving bullocks wichouc oose'Striogs.—A person driving a cart, the bul* 
locks of which have no nose-strings, is not guilty of rash driving under this sectionL 


'Rides',—If the accused was riding rashly or negligently, without exercis¬ 
ing that care for the safety of others which a prudent man might reasonably be 
expected to exercise, he would be guilty under this section. If he was riding 
so fast that he would be unable to stop the horse if a foot-passenger got in the way. 
he would be liable, provided the foot-passenger acted in a reasonable manner*. 

‘ Public way —Any way which is common to all subjects, whether directly 
leading to a town, or beyond a town as a thoroughfare to other tORTis, or from town 
to town, may properly called a public way*. There must be a definite enduring 
trackway in some particular direction. Merely temporary and transitory tracks not 
passable m all seasons carmot be regarded as public ways**. 


2. ' So rash or aegligeac as to endanger human life or to be likely to 
cause hurt or injury to any other person A rash act is primarily an over-hasty 
act and is thus opposed to a deliberate act, but it also includes an act which, though 
It may be said to be deliberate, is yet done without due deliberation and caution 
The most formally scientific analysis of negligence is that of Austin**. He draws a dis¬ 
tinction between negligence, heedlessness, and rashness, which, though closely allied, 
"are broadly distinguished by differences”. 


1 Wayde v. Lady Cau, (1823) 2 Dow. 
8l Ry. 255, followed in Davar, U9tl) 13 
Bom. L. R. 126, -wbere a conviction under s. 
2 of the Bombay Motor Vehicles Act (II 
of 1904), s. 2, was set aside. In Madias 
there is a spedal rule passed imder the 
Motor Vehicles Act prohibiting a car to be 
driven on the wrong side of the road; Eath- 
nam. 11912) M. W. N. 539, 13 Cr. L J. 487. 

* Babu Santu Jadav, (1920) 23 Bom. L. 
R. 358. 

* Yar Afahomed, (1921) 26 Cr. L. J. 
253. See Charan Singh. (1925) 23 A L. J. 
790, 26 Cr. L. J. 1254. 

* Kanshi. (1926) , 28 P. L. R 99, 27 

Cr. L. J. 566. \ 

® Chalterton \. Parker, (1914) 24 Cox 
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Earn Sewak, (1933) 10 O. W. N. 823, 
34 Cr. L. J. 1154. 

I Canpatee, (1869) Cr. R. Aug. 1869, 
Unrep. Cr. C. 19. See Bali, (1888) Unrep. 
Cr. C 396. 

a Balunki. (1887) 1 C. P. L. R. 112. 

» Russell, 761; Campbell v. Lang, (1853) 
1 Macq. 451. ^ _ 

*® Schwinge v. Dowell, (1862) 2 F. & F- 
845; Chapman V. Cripps, (1862) 2 F. & F.- 
861 - ■ 

Per Hosking, J. C., in Nga Myal Thin, 
(1898) P. J. L. B. 426. , .. 

M Austin on Junsprudence, VoL I, 

£dn, p. 444. 
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" In cases of Negligence, the party perfonns not an act to which he is obliged. 
Uc breaks a posiUs'c duly. 

In eases of Hccdlcssncss or Rashness, the party docs an act from which he is 
baind to forbear He breaks a ncgatiw duly. 

In cases of Negligence, he adverts not to the act, fthich it is his duty to do. 

In c an-s of Hocdicssness. he adverts not to consequences of the act which he 

docs. 

In of Rashness, he adverts to those con^ucnces of the act; but, by 
reason of some assumption tchick he exumtttes insuificiently, he concludes that those 
consequences will not follow the act m the instanoi before him 

• Negligence' has been defined to be the brcacli of a duty caused by the omis- 
Mon to do something Vihidi a reasonable man. guided by those considerations whicn 
ordinanly regulate the conduct of human affairs, would do, or doing something 
which a prudent and reasonable man would not do'. 

‘Negligence’ is not an affirmalive word; it is a negative word; it is the 
absence of such care, skill and diligence, as it was the duty of the person to bring to 
the performance of the work which he is said not to have performed*. 

Culpable rashness is acting with the consciousness that the mischievous and 
illegal consequences may follow, but with the hope that they will not, and often witli 
the belief that the actor has t^en sufficient precautions to prevent their happening. 
The imputability arises from acting despite the consciousness. Culpable negUge/ice is 
acting without the consdousness that the illegal and mischievous effect will follow but 
in circumstances which show that the actor has not exercised the caution incumbent 
upon him, and that, if he had he would have had the consciousness. The imputabi* 
lity arises from the neglect of the civic duty of arcumspection*. 

An injury shall be deemed to be negligently caused whensoever it is not wilfully 
caused, but results from want of reasonable caution, in the undertaldng and doing of 
any act either without such skill, knowledge or ability as is suitable to the occasion, 
or without due care taken to ascertain the nature and probable consequences of such 
act: or when it results from the not exercising reasonable caution in the doing of any 
act, either as regards the means used or the manner of using them, or from the doing 
of any act without using reasonable caution for the prevention of mischief, or from 
the omitting to do any act which a person using reasonable caution would not have 
omitted to do*. When ‘ negligently ’ is a part of the de/imtion of an offence, it im^ 
plies that the act constituting the offence shall have been done, or caused, by the 
alleged offender himself, proof that it was done by the alleged offender’s servant, 
without more, will not bring the charge home®. 

Cnminal negligence or criminal rashness is an important element in offences 
punishable under ss. 279,280, 284-289.304A. 336-338. 

‘ Endanger human life—It is not necessary that the rash or negligent act 
should result in injury to life or property*. It is not necessary to prove that any 
person was on the road, at the time, and the Court may take into consideration the 
probability of persons using it being placed in danger*. The mere fact, therefore, 
that a public road happens, at the moment, to be empty is not per se a ground for 
acquitting a person of the offence under this section, for his rash driving or riding in 
such public road is likely to cause injury to human life, even though in point of fact 
he had, by the intervention of Providence; not endangered the safety of any person*. 


1 Dlyth V. Birmingham Waterworks Co^ 
(1856) a Ex. 781, 784. 

* Per WiUes, J, in Grill v. Genera* Iron 
Screw Collier Co., (1886) 35 L. J. C P. ^1, 
330. 

* f/idamarli Nagabhushanam, (1872) 7M. 
H. C. 119, Ketabdi Mundul, (1879) 4 Cal. 
764. 

* 10th Par. R., 16; Tofd Ahmad Mtya, 
(1933) 61 Cal 253. 


« (1871) $ M. H. C Appx. 33: Nabi 
gWsfc, (1910) P. W. R. (to Ka 2 of 

715 (1894) 19 Bom. 

* Canesh Das. (1910) P. W. R. (Crl Vn 
» 1910, P. L. R, No. 8 of 1910. U Cr r 

J. 3^ 
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Supposing that a person driving a vehicle in a crowded thoroughfare urges the horses 
to such speed that it is impossible for him to stop their course suddenly, and that a 
passenger is knocked down by them and killed on the spot, the driver would be found 
guilty of culpable hoimcide. Now if the passenger was just saved by the timely 
effort of another person pulling him out of the way, would not a want of due regard 
for human life on the part of the driver be, as justly inferred from the marmer of 
his driving, proved as we may assume by the evidence of those two persons, the one 
who had been in imminent peril of his life and the other who happily saved him, as 
if the result had been a fatal accident ? The want of due regard for human life upon 
which the criminality depends is a matter of inference from the circumstances, and 
wherever the circumstances proved are such that if loss of life had ensued the partj’ 
committing the act would be answerable for it criminally, tlie same circumstances 
will sufficiently warrant a conviction of the simple offence where no injury has resulted. 

There can he no civil action for negligence if the negligent act or omission has 
not been attended by any injury to any person, but bare negligence involving the 
risk of injury is punishable criminally, though nobody is actually hurt by it. 

If actual hurt is caused the case would come under s. 337 or 338 ; and if death 
is caused, under s 302 or 304A. 

Under ss. 279, 280, 282 and 284-289 the offences against public safety are 
completed although the rash or negligent act results in no injury to life or property. 

' Hurt—See s. 319, infra Where a foot passenger was injured owing to the 
rash and negligent driving on not a narrow road, there being ample space for the 
driver to have passed the passenger, and after having knocked him down left him 
where he was, it was held that the driver was guilty of a senous offence punishable 
under this section and s 337^ 

' Injury —See s 44, supra. 

' Any other person ’.—These words are very wide, and are not distin^y 
limited to persons on a road as distinct from the occupants of the particular vehicle 
which IS being rashly or negligently dnven. They are wide enough to indude the 
occupants of the vehide itself who have as much nght to be protected against rash 
and negligent driving on the part of the dnver as have other people on the road*. 

Liability of a master for the rash driving of his servant.—In case of collision 
or injury arising out of rash driving the actual driver and not the owner of tlie car¬ 
riage IS liable under this section*; whereas in a civil suit the injured party has an 
option to sue any of them. In a criminal case every man is responsible for his own 
act; there must therefore be some personal act*. : 

Contributory negligence.—The doctrine of contributory negligence does not 
apply in criminal actions*. The accused will be liable even though there has been a 
degree of negligence on the part of the prosecutor which would incapacitate him from 
bringing a civil suit While contnbutory negligence would not be a defence entitling 
the accused to an acquittal, it might be a factor for conbderation in detennining the 
sentence*. 

There is a duty on every user of the road to make a reasonable use of it for 
the purposes of passing along it, and to allow others to do so also Motorists are not 
the only persons who owe a duty of care. Others also have a responsibility and 
must conform to the ordinary usages of the road In cases of negligence the law 
or usage of the road is not the criterirai of negligence. The test is whether the acci- 

‘ Aghan. (1927) 4 O. W. N. 768, 28 Cr. 

L. J. 894. 

2 Ejaz Ahmad. (1935) 36 Cr. L. J. 1352. 

‘ LaTrymdre V. Pernendoo Deo, (1870) 14 
W. R. (Cr) 32. 

* Allen. (1835 ) 7 C & P 153: Green. 

(1835 ) 7 C & P 156. 

* Kew, (1872) 12 Cox 355 ; Jones. (1870) 


11 Cox 544, Dant, (1865) 10 Cox 102, 34 
L J. (M, C.) 119 . Langbottom. (1849) 3 Cox 
439: Swindall. (1846) 2 C & K. 230 ; Bhn- 
ktnsop V Ogden, 11898J 1 Q. B. 783. See 6 
hL H. C Appx. 31. _ ^ 

• Kansht. (1926 ) 28 P. L. R. 99. 27 Cr. 
L. J. 566. 



•vECS. 279.2S0.) 


OFFENCES AFFECTING PUBUC HEALTH, ETC. 


641 


dent could have been avoided by the ac^sed if he had exercised that care and dili¬ 
gence wiiidi ordinanly cautious persons using the road in similar circumstances would 
-have done^. 

Tlie accused was on the wrong side of the road, but he took all possible prccau- 
uons by driving his car slowly and by putting his hand up to give his signal to the 
complainant when he saw Uic complainant’s car coming on from the opposite direction 
at an excessive speed. but m spite of all this, tlie accident occurred. This accident 
would not ha\-e occurred if the complainant had not been driving his car at an exces¬ 
sive speed. It was held that the accused was not piilty of negligence^ 

Joint liabilit)-.—A motor car, whicli had been left unattended in a street, was 
remo\cd by two iicrsons without the knowledge and assent of the owner, but witliout 
felonious intent on the part of athcr person and for Uie purpose of a "joy-ride”. 
Subsequently an old woman was kno«dccd down by tlie car and died as the result 
of her injuries. The accused was at the lime nding as a passenger in the car, and 
there was no evidence that he had at any time taken any part in the driving, nor 
was there any evidence of how the car was being driven prior to the collision; but 
there was cvadcnce that, at the time of the collision, which was long after dark, the 
car was being dri\cn at a \ery fast speed, withcHit sufficient lights, and that, although 
the brakes were violently applied, it did not stop before it had travelled some thirty 
yards from the place of impact The jury convicted both the driver and the passen¬ 
ger of manslaughter It was held that the jury was entitled to draw the inference 
that a common purpose to dri\c the car in a criminally negligent manner existed bet¬ 
ween the driver and passenger, and the passenger as well as the driver was properly , 
•convicted’ 

Special statute.—Where there is a special statute, such as the Bombay Motor 
Vehicles Aa (Bom Act II of 1904), which penalises the rash driving of a motor, 
the punishment should be under such statute* The accused cannot be prosecuted 
■under this section when once he is convicted under the Motor Vehicles Act for rpsh 
•driving, but he can be prosecuted under s. 338 of the Penal Code for the consequences 
«f such rash driving’. 


PRACTICE. 


Evidence.—Prove (1) that the accused was driving a vehicle or that he was 

-riding. 

(2) That it was a public way <mi which he was driving or riding. 

(3) That he was driving or nding in a rash or negligent manner®. 

, , Negligence cannot be inferred from the mere fact of a person having been run 

over’. 

(4) That the same was such as to endanger human life, or such as likely to 
cause hurt or injury. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—^Triable by 
any Magistrate—Triable summanly. 


280. Whoever navigates any vessel' in a manner so rash or 
negligent* as to endanger human life*, or to be likely 
of °° to cause hurt^ or injury® to any other person, shall 

be punished with imprisonment of either descrip¬ 
tion for a term which may extend to si.x months, or with fine which 
may extend to one thousand rupees, or with both. 


> liomnatayan, (1933 ) 30 N. L. R, 317, 
35 Cr. L. J. 696. 

2 F. C. Robson, (1934) 36 Cr. L, J. 178 
® Baldessarte, (1930 ) 29 Cox 193 
* Bayne, (1906) 8 Ekim. L. R. 414; /tint 


Ram. 11932) A L J. 519, 33 Cr. L. J. 309 
» Cur Narain, (1927) 29 Cr. L. J. 271 
« Ram Sewak, (1933) 10 O. W. N. 823, 34 
Cr. Lm j. 1154 ' 

’ Pillagan, (1895) 1 Weir 232. 
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COMMENT. 

The same ruJes apply to navigation on a river as on a Wghivay, and persons 
who navigate a river improperly either by too much speed or by negligent conduct, 
are as much liable as if the accident occurred on a public highway either by furious 
driving or negligent conduct 

This section therefore is analogous to the preceding section. Section 279, how¬ 
ever, applies only in the case of a ' public ’ road, whereas this section is not limited 
to public navigable waters, but would also indude waterways in private property. 

Scope.—This section deals with the case of inland navigation. Rash or neg¬ 
ligent navigation on the high seas will not be punished under the Code. The Indian 
Merchant Shipping Act*, the Pilgrim Ships Act*, and the Native Passengers Ships. 
Act* deal with the safety of passengers on the high s ea s. 

1. ’Vessel’.—See s. 48, supra. 

2. ’Rash or negligent’.—See Comment on s. 279, supra. The negligence to- 
render the defendant liable must be the causa causans, or proximate cause of the 
injury, and not merely causa sme qua non*. The immediate cause of the accident 
should be rashness or negligence on the part of the navigator. In considering the ques¬ 
tion of degree, the question of contributory negligence has also to be t^en into- 
account, not as a defence to the indictment, but for the purpose of determinmg cau¬ 
sation and fixing a measure of the liability of the navigator. \Vhere the navigator 
does some act which causes the accident, he will be guilty of the offence under this 
section, but a mere omission on his part in not doing the whole of his duty is not 
sufficient to make him guilty. Where the accused navigator did all he could to saw 
the situation but could not avoid the collision,* he was held to be not guilty^. It is 
the primary duty of steam vessels to keep out of the way of vessels lying at anchor. 
The fact that a launch runs into a cargo boat at anchor is in itself prima facie evi¬ 
dence of negligent navigation*. ^Vhere a ferry-boat contractor was convicted under 
Uui section and s. 109 of abetting the rash navigation of a vessel, on .the evidence 
that the boat hired by him in fulfilment of the contract was upset through not con- 
taimng sufficient ballast, it was held that there was no evidence to show that the 
contractor intentionally omitted to provide the ferry-boat with what he knew to be 
necessary for safe navigation, and that the conviction, therefore, could not be support¬ 
ed* 

To make the captain of a steam vessel guilty of manslaughter, in causing a 
person to be drowned, by running down a boat, the prosecutor must show some act 
done by the captain; and a mere omission, on his part, in not doing the whole of 
his duty, IS not sufficient. But if there be sufficient light, and the captain of a steamer 
is either at the helm, or in a situation to be giving the command, and does that which 
causes the injury, he is guilty of manslaughter*. 

Where a vessel is sunk by unavoidable accident in a public navigable river 
whether in the usual tract of navigation or not, it is the duty of the owner, so long as 
he continues to have the possession and control of the vessel, to take due precautions 
to prevent injury to other vessels by sinking against them; and this obligation may 
be transferred with the transfer of possession and control to another person; and 
on the abandonment of possession and control, the obligation ceases*. 


3. ’ Endanger human life ’.—See s. 279, supra. 

4. ’ Hurt ’.—See s 319, infra. 

5. 'Injury’.—See s. 44, supra. 


> Act VII of 1880 

* .Act XIV of 1895. 

» Act X of 1887. 

* Bailiffs of Romney Marsh v. Tiintly 
House. (1870) L. R. 5 Ex. 204, 208. 

» Kamdar Ah Serang. (1911) 14 C L. J 
656, 15 C. \V. N. 835. 12 Cr. L J. 362. 


« Lai Meah. (1911) 4 B L. T. 140, 12 Cr.- 
1- J. 582. 

* Sakaram Govind, (1870) Cr R- July 
1870, Unrep. Cr. C. 35. 

« Green. (1835) 7 C. & P. 156. 

• White v. Crisp. (1854) 10 Ex. 312. 
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PRACTICE. 

£>idcncc.—Prove (1) that it waa a vessel which was being navigated. 

(2) That the accused was navigating the same. 

(3) That he was doing so in a rash or negligent manner. 

i4) That the same was such as to endanger human life, or such as to be 
likely to cause hurt or injury 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable 

by Magistrate, Presidency or first or second class—Summary trial. 

« 281. Whoever exhibits any false light, mark or buoy, intend- 
ExhibiUon of knowing It to be likely that such exhibition 

Wse light, mark or will mislead any navigator, shall be punished with 
imprisonment of either description for a term which 
ma\ extend to seven ye.irs, or with fine, or with both 

COMMENT 

Intentional exhibition of false light, mark or buoy with a view to mislead any 
nasngalor is punishable under this section If the act is not intentional but due 
to negligence then this section will not apply ' 

PRACTICE 

Evidence.—Pro\e (1) that the accused exhibited the light, mark or buoy in 
question. 

(2) That such light, mark or buoy was false 

(3) That the accused did as in (1). intending, or knowing that such false 
exhibition v^ould be likely to mislead any navigator. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable 

by Court of Session. 

Charge.—I (name and office of AlaghtToU, etc.,) hereby charge you (name 
of accused) as follows:— 

That you, on or about the-day of-, at-, did exhibit a false 

light (Or mark or buoy) when a certain vessel called- (if the name of the vessel is 

known u should be specified) was sailing (specify the place) -knowing or 

intending it to be likely that the exhibition of the said false light (or mark or buoy) 
would mislead the ofh^ in charge of the navigation of the said vessel; and thereby 
committed an offence punishable under s. 281 of the Indian Penal Code and within 
the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

282. Whoever knowingly or negligently conveys, or causes to 
. be conveyed for hire’, any person by water in any 

son by^^lter^r vesscl, when that vessel is in such a state or so loaded 
endanger the life of that person, shall be 
ovei \esse punished with imprisonment of either description 
for a term which may e.xfend to six months, or with fine which may 
extend to one thousand rupees, or with both. 

COMMENT. 

This sartion provides against the negligence of earners by water, whereas no 
spaific provision is made for the negligence of carriers by land. Boatmen plying 
for hire on rivers, at ferries, etc, whose boats are overloaded, or are not in a fit 
, ' . - neglect. 

• • • . . her crew 

• , , , ■ • ... DCS to the 



644 


LAW OP CBIMES. 


bottom, though he may have been carried gratuitously. 

Object.—^The motive for spedfically providing for the case of a common 
carrier by water is that he exerdses an employment affecting the public in general, 
and the probable consequences of negligence m carrying by water are much more serious 
than they ordinarily are m carrying by land. 

1. ' Knowingly or negligently conveys or causes to be conveyed, etc. ’— 
The word ‘knowingly’ has here a dgnificance similar to ‘rashly’. Criminal negli¬ 
gence is gross and culpable neglect or failure to exercise that reasonable and proper 
care to guard against injury either to the public in general or to the individual m 
particular, which, having regard to the drcumstances, it was the imperative duty 
of the accused person to have adopted*. Wl^e a person with the assistance of two 
other plied a ferry-boat, which was out of order, and had a crack, and he took 
in one hundred passengers, and as a consequence the boat was upset, and seven 
persons were drowned, it was held that he should be convicted under this section?. 
Certain persons whom the accused, a ferryman, was rowing across a river, were 
drowned by the sinking of the boat whidi was an old one, with some holes in the 
bottom, over which planks had been nailed. It was held that the accused was guilty 
under this section*. Where the lessee of a public ferry knew that boats were usually 
overloaded but took no steps agdnst it and allowed his boatmen to overload them 
as they liked and in consequence a boat sank with some passengers, it was held that 
the lessee was guilty of criminal negligence and liable under this section*. 


PRACTICE. 


Evidence.—Prove (1) that the aaused conveyed a person for hire, or caused 
the same to be done. 

(2) That the mode of conveying that person was, in a vessel, by water. 

(3) That such vessel at the time was in such a state, or so loaded, as to be 
dangerous to the life of that person. 

(4) That when such person was thus conveyed, the accused acted negli¬ 
gently or with a knowledge of the state of such vessel. 

Procedure. Cognizable—Summons—Bailable—Not compoundable—'Hiable 

by Magistrate, Presidency or first or second class. 

283. Whoever, by doing any act, or by omitting to take order 
with any property in his possession or under Jus 
stmSo?in°pubfc charge^ causes danger, obstruction or injury to any 
way or line of na- person in any public way or public line of naviga- 
vigation tion®, shall be punished with fine which may extend 

to two hundred rupees. 

COMMENT. 

This section refers to parties who do acts so as to cause danger, obstruction 
or injury to any person in any public way*, or public line of navigation. It do^ not 
refer either to a public nuisance or to the intention of the accused. A public nuisance 
may be caused without any deliberate intention of causing it. The obstruction may 
be caused by negligence and in mne cases out of ten it is so caused*. 

■ Every man is bound to use his property as not to inj'ure others. Holt, C. J. 
laid down the stnet pnnciple of law—sic utere tuo ut alienum non Icedas _(eve^ 
one must so use his own as not to do damage to another). The offence punishable 
by this section is the nuisance of causing cAstruction, etc, in a public way or navi¬ 
gable river or canal. 

All injunes to a public way, as by di^ng a ditch or making a hedge across 


1 ToUl Ahmad Mtya. (1933) 61 Cal. 253. 

2 Khoda Jagia. (1864) 1 B. H. a 137. 
* Magenee Behara, (1869) 11 W. R. 

(Cr.) 3. 


* Tofel Ahmad Miya, sup. ^ „ 

5 Bholanath Banerjee, (1867) 7 
(Or.) 31. » T RQ 1 

« Sant Krishna. (1935 ) 36 Cr. L. J 
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It or laying logs of timber in it, or pl(x]glung it up, or by doing any other act which 
will render it less commodious to the public, will be punisiiable under this section. 

Ingredicocs.—The section requires two essentials:— 

1. A person must do an act or omit to take order with any property in his 
possession or under liis cliarge. 

2, Such act or omission must cause danger, obstruction or injury to any 
persexi in any public vzy or line of navigation. 

1. 'By doin^ any act, or by oaihting to take order with any property 
in his possession, etc.’—Here the word ‘act’ is contrasted with 'omittingthough 
It includes omission. See s. 32. supra. 

' To take Order ’.—That is. to dispose of tlie property in one’s possession or 
diarge in such a way as to pre^-ent danger, obstruction, or injury. The defendant 
was the onTier and occupier of a vacant piece of land. He had surrounded it by 
a hoarding, but people threw filth and refuse over, and broke up the hoarding, so 
that the condition of the land and the use to which it was put constituted a public 
nuisance. It was held that it was a common law duty of the owner of the piece of 
land to pre\i-ent it from being so used as to be a public nuisance’. \Vhere obstruc¬ 
tion was caused to a public way by the erection of a hut and not by the exposing of 
goods for sale in the said hut by the accused, who had rented it from the person who 
had raised the hut, it was held that the accused caild not be convicted of an offence 
under this section^. 

' Property ’.--See s. 22, supra. 

' Possession ’.—Sec s. 27, supra. 

2. ’ Causes danger, obstrucitoo or injury to aoy person in any public way 
or public line of ruvigation ’.—Every unauthorized obstruction of a mghway to 
the annoyance of the King’s subjects is an indictable offence. Thus, it is an offence 
for stage coaches to stand plying for passengers m public streets*. A permanent 
obstruction on a highway, ereaed and placed there without lawful authority, whidi 
renders the w’ay less commodious to the public, is an unlawful act and a public 
nuisance although it be not placed upon the hard or metalled part of the hi^way 
or upon a footpath artificially formed upon it, and although sufficient space for the 
public traffic remains*. 

Under this section it must be established that the act of the accused had 
caused ‘ danger, obstruction, or injury ’ to any particular person or class of persons*. 
Thus, the spreading of fishing nets by the side of a thoroughfare in a town, when 
it did not cause obstruction to any particular person or persons, was no offence^. 
Where the danger or obstruction is not caused to any particular person the person 
obstructing would be guilty under s. 290 and not under this section^. But in a later 
case the same High Court has held that where the evidence showed that an obstruc¬ 
tion placed on a . , , 

passengers from 

sons were obstruc.._ _ — ■ 

individual was actually obstructed*. 

Where the accused allowed a pnckly-pear fenc^ which*formed a boundary 
between accused's yard and the road, to extend itself over a part of the road, and 
an obstmetion of the road was thereby caused, it was held that his act was punishable. 


* Attorney-Central v. Tod Heathy, (I897I 
1 Ch. 560. 

* Narain Adlnkari, (1904) 8 C. W. N- 369, 
1 Cr. L. J. 244 

» Cross, (1812) 3 Camp. 224 

* United Kingdom EUctrie Telegraph Co, 
(1862 ) 9 Cox 137. 

» Khader Moidtn. (1881) 4 Mad 235; 
Virappa Ckelli. (1896 ) 20 Mad 433; Jugal 
Das Dalai. (1893) 20 CaJ 665; Bern Afadhab 


Ckakravailt, (1897) 25 Cal. 275 ; Ram Singh, 
(1882) 11 C. L. R. 462. The former Chief 
Court of Lower Burma held likewise; Maud 
Ally, (1900) 7 Burma L. R 125. 

* Khader Moidin, sup. 
r Vtrappa Chetti, sup. 

« Venkappa, (1913) 38 Mad 305; Umesh 
Chandra Kar, (1887) 14 Cal. 656. See Jilan 
(1920) 1 P. L. T. 564. ' ' 
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The Court said: “ Prickly-pear is a plant whidi naturally extends itself very rapidly ; 
and it is the duty of those who use it as a hedge by the side of a public road to take 
care that the road is not obstructed by its growth The accused, w’ho had a toy 
shop, exhibited in the windows of their shop, overlooking a public road, certain 
dodc-work toys during the Divali festival. A large crowd of people collected on 
the road to witness the toys, in (XMisequena of which there were dangerous rushes, 
several peiwns were knocked down and great obstruction and danger were caused 
to those using the road. The accused were adced by the police to stop the exhibition 
but they did not obey. On these facts, the Magistrate convicted the accused of 
offences under this section and s. 114. It was held that there was obstruction, danger 
and injury to the persons using the public way, which amounted to a public nui¬ 
sance, and that the efficient cause of the nuisance was the act of the accused, inas¬ 
much as in working the toys in the manner they did, their object was to attract a 
crowd, and as they knew that a crowd would be attract^ by what they did, they must 
be regarded as having intended tlrat consequence*. 

' Public way —See s. 279 supra. Where the pnvilege of a way is enjoyed 
only by a particular section of the community or by the inhabitants of two or three 
villages and not by others, the way is not a public way within the meaning of this 
section® A pathway which lies over private land and which is used by the villagers 
and perhaps by the inhabitants of some other villages also, but with regard to which 
there is no evidence of such universal user as to raise an inference of dedication to 
the public in general, is not a public way such as is contemplated by this section 
There can be a dedication to the public for a linuted purpose, e g, access to a parti¬ 
cular building, and consequently that a pathway does not join a public thoroughfare 
at either end does not militate against its public character*. 

Ways permitted to be used by a section of the public are private ways, gene¬ 
rally having their origin in custom, but sudi ways can be converted into ordmary 
highways after user by the public sufficient to raise a presumption of dedication to 
the public in general. Evidence in supjMit of public daim must be cogent. 

An encroachment made by an adjacent land-owner on the space occupied by 
the highway cannot be legalised by possession for any length of time. The public 
have the right to the free use of any portion of the highway*. 

' Public line of navigation—It is a nuisance to divert part of a public 
navigable river whereby the current is weakened and made unable to carry vessels of 
the same burden as it could before, or to lay logs of timber in it, or to erect a jetty 
so as to interfere with the navigation, or to build a bridge over it has the same effect*. 

An owner of land at the side of a public navigable river has no right to erect 
on the bed of the river, for the benefit of his own trade, any structure, whether any 
actual obstruction to the navigation of the river will or will not thereby be occasioned . 
and any benefit to his own trade is too remote to be held for the advantage of the 
public generally, and so to justify the erection*. On the trial for an indictment for 
a nuisance in a navigable river and common King’s highway, called the harbour of 
C, the erecting of an embankment in the waterway was held to be a public nuisance 
although the inconvenience was counterbalanced by the public benefit in some other 
way* * 

English cases.—A wagoner occupymg one side of a public street in a city, 
before his warehouses, in loading and unloading his wagons for several-hours at a 
time both day and night, kept one wagon at least usually standing before his ware¬ 
houses, so that no carnage could pass on that side of the street, .was held guilty ot 


^ Palakora Kalheisa, (1883) Weir (3rd 
£dn ) 140. 

* Woof Mahomed, (111) 13 Bom. L. R. 
209, ^ Bom. 3^. See Lyons Sons & Co, 
V CulUveT. [1914] 1 Ch. 631, 644. 

* Prannath Kundu, (1929) 57 Cal 526. 

* Ibid. 

^ Vaddal Dcvchand, (1931) 33 Bom. L. R. 


663, 32 Cr. L. J. 1163. 

• Russc]/, 6th Edn, Vol. I, , a 

• At/orney’General V. Terry, (1874) L. • 

• 'iKori, (1836 ) 4 Ad & El. 384. 

Vmesh Chandra Kat, (1887) 14 • 

Jugal Das Dalai, (1893) 20 Cal. 665 
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a nuisance*. Where a person, having a house m a street, exhibited effigies at his 
windows and thereby attracted a crowd to look at them wliich caused the footway to 
be obstructed, so that the public could not pass as they ouglit to do, it was held tiiat 
he was guilty of a nuisance* Where a pereon removed the pavement and dug tren¬ 
ches in the roadway and footway ol a public thorouglifare in order to lay down ser- 
\-ice pipes for Uie supply of gas from mains to private houses, it was held that this 
was nc^ a temporary obstruction of the highway as might be necessarily incidental to 
the uijo>'mcnt of his property^ Where the accused, for the purposes of profit to 
themsdves, placed telegraph posts upon a highway, and did permanently keep them 
there, such posts being of such sizes and dimensions as to obstruct and prevent the 
passage of carriages and horses or foot-passengers, it was held that the accused were 
liable for a nuisance* The accused in the night time altered the position of two arms 
of a semaphore signal on a railway station, so as to change the signal from “ all clear ” 
to " danger ” and ” caution ", respectively, and also altered the colour of two distant 
signals on the line from white to red. thereby changing the signal from “dear” to 
’• danger The alteration caused a train, whi^ would have passed the station without 
slackening speed, to slacken speed, and to come nearly to a stand. Another train going 
in the same dirccuon. and on the same rails, was due at the station in half an hour. It 
was hdd that tlie accused had obstructed a tram-* A person improperly went on a line 
of railway, and purposely attempted to slop a tram appioaching by placing himself on 
the space between two lines of rails, and holding up his arms in the mode adopted by 
the inspector ol the line wJicn desirous of stopping a train. The drii’er was thereupon 
induced to diminish the speed from twenty to four miles per hour. It was held that 
this amounted to an obstruction^ 

PRACTICE. 

Esidcncc.—Prove <1) that the accused caused the danger, obstruction’’ or 
injury in question 

(2) That the same was caused by his act, or omission, to take order with 
property m his possession or under his charge. 

(3) That the person put in danger, or obstructed, or injured, was then in a 
public way or public Ime of navigation. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable 

by Magistrate, Presidency or first or second class. 

284. Whoever docs, with any poisonous substance, any act’ in 
NegUgent con- a manner so rash or negligent* as to endanger 
U 3 ^^porsonou 8 ^£ human life*, or to be likely to cause hurt* or injury’ 
-stance. ' to any person, 

or knowingly or negligently omits to take such order® with any 
poisonous^substance in his possession* as is sufficient to guard against 
probable danger to human life from such poisonous substance, 

shall be punished with imprisonment of either description for 
a term which may extend to six months, or with fine, which may 
extend to one thousand rupees, or with both. 

COMMENT. 


Under this section “a person in possesaon of a poisonous substance should 
have negligently omitted to take such order with it as is sufficient to guard against 


» Russdl, (1803 ) 6 East 427. 

I Cathie, (1834 ) 6 C. & P. 636 

* Stake Fenton and Lanulon Cos C0„ 
(1860) 29 L J. (M. C.) lia 

* Baron Lionel De Rothrchild V. The 
Untied Kingdom Electric Telegraph Co.. 


(1862) 31 L J. (M. C.) 166, 9 Cox 137. 

» /oseph Had field. (1870) L R. 1 C. C R. 
253 


*• Hardy, (1871) L R. 1 C C R. 278, 
* Chulam Raza. (1923 ) 25 Cr. L. J. 707. 



64S 


LAW OF CRIMES. 


ICltAP. XIV. 


any probable danger to human life from such substance. The gist of the offence is culpa¬ 
ble negligence. The fact that a person has the custody of any dangerous substance, 
suffices itself to impose upon him the duty of being careful; and he is criminally res- 
pon^le if he negligently omits to take sudi order with the substance as is suffident 
to guard against any probable danger from sudi substance to human life, whdher the 
substance be poison, or fire, or a combustible, or eiplod\‘e substance or machinery... 
It is not necessary to constitute an offence under that sectiai, that the negligent omis¬ 
sion punishable under it should be ft^owed by any disastrous consequences”*. 

This section proceeds <xi the principle that caiele^ess. when su£cieiit in 
degree, is to be regarded as criminal notwithstanding that it may not have occasitmed 
hurt, 

1. * Act '.—See s. 32. supra. 

X. 'Rash or negligent*.—See s. 219, ssipra. 

3. ' Endanger human life *.—See s. 2*9. supra. 

•I. ' Hurt—See s. 319. iirjrc. 

3. ' Injury *,—See s. 44, supra. 

6. 'To cike such order*.—See s. 2S3, supra. Where the accused, a ser¬ 
geant in the poUce, took over a desk containing poisockxis powders and other pow¬ 
ders. whidv might easily be mistaken one f<» tire other, without taking any precra- 
lioa whatCN'cr to guard against misuse of the poison, and the only order he took with 
.the person subsequently was to band over the key of the lecqstade in whidi the 
powders wem kept, to a subordinate omaa] wbo by misake issied some of the pca- 
soRous powders to a Deputy* Inspector suffering from fever, wbo took one of the 
powders and died, it was held that the accused was guilty under this seedeo^ 

* Possessioa *,—See s. 27. supra. 

PRACTICE. 

Endcoce.—Prox-e (.1) that the subsaace in qu^oa is potsoMus, arid if 
taken, wccld be dangerous to Ufe. cr likdy to cause hurt or iajsiy. 

n2> That the accused <bd an aa therewith, wiirii eadangered, or wm likely 
to endanger, human life, or was likely to cause hurt ch- injury. 

tS) That he d:d such act rashly cr aegjigenilr. 

Or prove {!) as above, and further— 

v2> That the acmssd was in posst^scxi cf such substance. 

(3) That he ccuued to take such orfei thsesith. as was ssfncial ro guard 
against a ycctcble danger to human Efe tbeeima. 

v-SJ That such onussCQ was as^gena cv with a knowledge of such probabie 

danger. 

Pnxedure.—Net cogniar.bie——ryxis —Ri^'ble—cotapoaniaaGe—Tria¬ 
ble by Mar.scate, Prescd;ajcy cr ffia or sasaod edass. 

2S5. \Miocver does, with nre or any combustible matter, any 
N'ci'agcat osi- SO raihlv" or negligently' as to endanger human 

life*, or to be likely to cause hurt* or injury* to any 
uiue um-.er. Other person. 

or knowingly or negligently* emits to take such order •“- 
tire or any combustible matter in his possnssioa* as is suinci^t 
guard against any probable danger to human life from such nre or 
combustible matter, 

shall be punished with imprisonment of either descripnon tor 

* i'sv FViirjiSL. J.. a 5(1, itssei c rjnt. 

i\ S. N.v :5 tssi 
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a tcnii which may extend to six months, or with fine which may ex¬ 
tend to one thousand rupees, or with both. 

COMMENT. 

This section turthcr extends the provisions of the preceding section. 

1. * Act ‘.—See s. 32. supra 

2. * Rashly or negligently —See s. 279, supra. The section is not applicable 
•sphere the aa of the accused is wilful and not rash or negligent. The accused had a 
<IuarTcI with his wife about some rice. He got angry, broke the crockery, and then 
■ftcnt out and set fire to the cates of his house, thereby causing risk of injury to house¬ 
owners in the neighbourhood but doing no actual misdiief It was held that this sec¬ 
tion was not applicable as the accused's act was wilful and not rash or negligent*. The 
owner of a bouse in which a fire breaks out cannot be convicted under this section, 
wiUiout proof of actual carelessness or an illegal omission from which rashness or negli¬ 
gence can be inferred*. 

3. * Endanger human life *.—See s 279, supra. 

4. ‘Hurt*.—See s. 319, tnfra. 

5. * Injury *.—This word includes any harm illegally caused to the property 
of any other person, and is not cordlned to injury to the person only. While a mar¬ 
riage procession was going on, the accused, who was one of the procession, used fire¬ 
works on the road, which burnt two bundles of straw with which a mandap (a 
temporary struaure) belonging to Uie complainant was thatched, thereby causing him 
■an injury. It was held that the accused was guilty under this section*. The accused 
■^va5 similarly conviaed of negligent conduct with respect to fire or combustible matter, 
-in that he was found smoking a bidi (cigarette) close to half-pressed cotton bales lying 
dose to the press-house m the compound of a company^ See s. 44, supra. 

6. ‘ Knowingly ot negligently —See s. 286, tnjra. 

7. ‘Take such order'.—See s. 283, supra. 

8. ‘ Possession ’.—See s. 27, supra. 

CAS ES. 

Fire balloons.—Letting off fire balloons is no offence*. 

English cases.—Keeping great quantities of gunp>owder so as to endanger the 
safety of houses in the vicinity*, or keeping of a dangerous, ignitable and explosive fluid 
-called naphtha near dwelling-houses*, amounts to nuisance. 

PRACTICE. 

Evidence.—Prove (1) that the accused did an act that endangered, or was 
likely to endanger, life, or was likely to cause hurt or injury. 

(2) That such act was done with fire or some combustible matter. 

(3) That such act was done ra^y or negligently. 

Or prove (1) that the accused had m his possession some fire or combustible 
matter. 


» Hart, (1877) Unrep. Cr. C. 126. 

2 Mt Ort. (1881) S. J L. B. 134; Nga 
.Scin. (1891) S. J. L. B. 569. 

3 Nalha Lalla, (1868) 5 B. H. C. (Cr. 
C.) 67. 

* Krishna. (1878) Unrep. Cr. C. 134 
5 Nga Bo Gale. (1899) P. J. L. B. 628. 
c Taylor, (1742) 2 Strange 1167. In 
Bennett, (1858 ) 8 Cox 74, 28 L. J. (M. C) 


27, the pnsoner had kept a quantity of fire¬ 
works for a long time but owing to the negli¬ 
gence of his servant it caught fire and set 
ablaze a house in which a person was burnt 
to death. It was held that the pnsoner 
could not be convicted of manslau^ter as 
the proximate cause of death was the negli¬ 
gence of his servant. 

1 Lister, (1857) Dearsley Si B. 209. 

LC. 21A 
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(2) That he omitted to take such order therewith, as was sufficient to guard 
against a probable danger to human life therefrom, 

(3) That such omission was negligent or with knowledge of such probable 
danger*. 

Procedure.—Cognizable—Summons^Bailable—Not compoundable—^Triable 

by any Magistrate—Summary trial. * < 

Preventive powcrs.^—See ss. 133 and 144 of the Criminal Procedure Code. 
286. Whoever does, with any explosive substance', any'act so- 
Negligent con- rashly or negligently* as to endanger human life*, or 
to^explosive^^hb- likely to causc hurt* or injury* to any other 

stance. person, 

or knowingly or negligently* omits to take such order' with any 
explosive substance in his possession* as is sufficient to guard against 
any probable danger to human life from that substance, 

shall be punished with imprisonment of either description for 
a term which may extend to six months, dr with fine which may ex- 
tend to one thousand rupees, or with both. 

COMMENT. 

The last section deals with ‘fire or combustible matter', this section with. 

‘ explosive substance otherwise the provisions of both the sections are alike. 

Scope.—^The first part of this section is not confined to cases where the explo¬ 
sive substance is in the possession of the accused at the time of the injury but it also 
applies to a case where the injury takes place after it has left his possession and is 
being conveyed to its destination*. 

1. ‘ Explosive substance ’.—No definition of this expression occurs in the Code, 
but under the Explosive Substances Act, 1908, this egression is “ deemed to include- 
any materials for making any explosive substance; also any apparatus, machine, imple¬ 
ment or material used, or intended to be used, or adapted for causing, or aiding in 
causing, any explosion in or with any explosive ^bstance; also any part of such 
apparatus, machine or implement"*. 

Revolver is not an explosive substance.—An Assistant Collector left a loaded ^ 
six-cliambered revolver upon his office-box on the platform of a railway station while 
he w-ent into the station-master's room to change his clothes. His peon took up the 
revolver and apparently not knowing how to handle it, one chamber went off wound- . 
ing a police constable, who was standing near, in the eye. It was held that the accused 
could not be convicted, as a ‘ revolver ’ was not an ‘ explosive substance ’ though, had 
rashness or negligence on the part of the peon been shown, he would have been con¬ 
victed under s. 337*.« 

2. 'Rashly or negligently’.—See s. 279, supra. 

3. • Endanger human life ’.—See s 279, supra The substance must be of 
such a nature and kept in such large quantities and under such local circumstances as 
to create real danger to life and property. A well-founded apprehension of danger, 
which would alarm a man of steady nerves and reasonable courage passing through the 
street in which the house stands, or residing in adjoirung houses, is enough to show 
that something has been done which the law ought to prevent*. The accused, having 
returned to his house after dawn from watching his crops at night with a loaded gun. 


1 Ngfl Ka. (1903) U. B R. (P. C) 7; 
i^ga Cho. (1887) S J. L. B 411 ; Sga Ya 
Po. (1885) S- J. L. B. 337. 

2 Ananlanarayana Paltar, (1893) I Wor 


235. 

» Act VI of 1908. s 2. 

* Kasiya Filial. (1886) 1 Weir 23d. 

* LisleT. (1857 ) 26 L. J. (M. C.) 190- 
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and tinding his house^oor locked placed the gun loaded, with the hammer down on 
the cap, on a cot outside his house, and went for a short time to a neighbouring house. 
Ir\ his absence the child of a neighbour came to the cot and began playing with the 
pun, tthi^ went off and killed Uie child. It was held that he could not be convicted 
under this section as it could not be said that tte accused must have known, or ought 
to have considered it to be probable, that a child or children would be JikeJy to be 
plapng about in that place, and that it or they would be likely to handle or play 
with Oic gun. and that Uie danger whicli actually occurred had been such a probable 
danger as that he could be held responsible*. This case has been distinguished m a 
Bombay case in whicii Uic accused was out in his field with his gun—a single'barrcl 
miizile-loadcr—and on returning to his sister's house for tea left the gun leaning 
against a wall on the \erandali of the house. Some cats playing about near the house 
knocked the gun down, and it went off and caused injuries to a woman who had after¬ 
wards come and seated herself on the verandah. Tlierc was no evidence to show 
whether the hammer was at full cock or not, but it setmed more probable that the 
hammer had not bocn fully let down It was held that the conduct of the accused 
amounted to this offaice^. • 

4. ‘ Hurt’.—^ee s. 319. m|ra 

5. * Injury —See s 44, supta 

C. ‘Knowingly or negligently’.—^Tlie word 'knowingly' is evidently used 
in this section advisedly and the word ‘ intentionally ’ advisedly not used " Whatever 
disuncOon there nay be between ‘knowingly or negligently’ and ‘rashly or negli¬ 
gently’...consciousness IS involved m both, while intention is not If a person omit 
to take precautions in respect of explosives in his possession sufficient to guard 
against any probable danger to human life, being conscious of the probability of dan¬ 
ger resulting from such omission, he ‘ knowingly ’ docs that which under this section 
renders Wtn liable to punishmentIf a person omits to take such precautions with¬ 
out such consdousness. he is liable, by reason of his negligence, if he ' has not exer¬ 
cised the caution incumbent on him and which, if he had exercised it, would have 
created in him the consaousness that h«s omission was likely to cause danger 

7 . 'Take such order’,—Sec s 283, supra. 

8, * Possession ’.—See s 27, supra. 

PRACTICE 

Evidence.—Prove the same points as those required for s 285, showing that 
the act of the accused was done with ‘any explosive substance'. 

Procedure.—Cognizable—Summons—Bailable—Not coropoundable—Tnable by 
any Magistrate—Tnable summarily 

287, Whoever does, with any machinery, any act* so rashly or 

N let con- negligently* as to endanger human life* or to be like- 
duct wth respect Jy to causc hurl* or injury^ to any other person, 
to machinery. qc knowingly or negligently® omits to take such 

order* with any machinery in his possession* or under his care® as is 
sufficient to guard against any probable danger*” to human life from 
such machinery, 

shall be punished with imprisonment of either description for 
a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both 

• Clienchugadu, (1885 ) 8 Mad 421 jO, 1930 (Unrep Bom.) 

* Per Mirza and Broomfield, JJ, in Lax- * Per Brandt, J., in Chenckugadu, sup., 
man Baluanltao Deshpande, (1930) Cnm. p 422. 

Revn. No. 397 of 1929, decided on Januaiy 
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Machinery or parts of machinery is or are dangerous if in the ordinary course 
•of human affairs danger may be reasonaWy anticipated from the use of them without 
protection. No doubt it would be impossible to say that because an accident had 
happened once therefore the machinery was dangerous. On the other hand, it is 
equally out of the question to say that machinery cannot be dangerous unless it is so 
in the course of careful working. In considering whether machinery is dangerous, the 
contingency of carelessness on the part of the workman in charge of it, and the fre¬ 
quency with which that contingency is likely to arise, are matters that must be taken 
into consideration. It is entirely a question of degree^. 

An owner of machinery is criminally liable if he compels his servants to work 
it in an unsafe condition knowing it to be so, in a manner likely to endanger human 
life; and under such circumstances the fact that he has employed a competent man 
to look after the machinery is not a suffident answer to the charge. If he employs a 
competent man to work it and leaves him unfettered, he cannot be held crimin^ly res¬ 
ponsible for any accident due to the errors &f his employee^. 

1. . * Act —See s. 32, supra. 

2. ' Rashly or negligently'.—See s. 279, supra. 

3. ’ Endanger human life —See s. 279, supra. 

4. ' Hurt ’.—See s. 319, infra 

5. ' Injury ’.—See 8. 44, supra. 

6. ‘ Knowingly or negligently ’.—See s 286, supra. 

7. ’ Take such order—See s. 283, supra. 

8. ' Possession ’.—See s. 27, supra. 

9. ‘ Or under his care —^These words would include an engineer, and all me¬ 
chanics. The expression used in s. 283 is ’ under his charge ’. 

10. * Probable danger —^This section does not require that the owner of ma- 
chmery should provide perfect security against every possibihty of danger. It is 
enough if he takes reasonable precautions and so much care as is sufficient to guard 
against such danger as can be expected within the bounds of probability^. The accused 
was the owner of a flour mill: a boy took some wheat to be ground there. While the 
wheat was being ground in the mill, the lid and hopper fell from the top of the null on 
to the foot of the boy and his foot was broken. It was held that the accused was not 
guilty of an offence under this section*. 

CASE. 

A shaft with a leather belting was installed in a flour mill for water supply but 
part of the bdting protruded outside the factory building. Two girls who resided in 
a neighbouring house went into ttie compound of the flour mill to play and one pf 
them went too near to the belting, was caught therein and killed. The other giri 
attempted to save her, and in doing so was injured, and crippled for life. It was held 
that the manager and the mistri in charge of the mill were guilty under this section’. 


PRACTICE 


Evidence.—Prove (1) that the accused did an act that endangered, or was 
likely to endanger, life, or was likely to cause hurt or injury. 

(2) That such act was done with a machinery. 


1 Per Wills, J, in Htndle V. Biiticistle, 
11897] 1 Q. B. 192, 195. 

* Kanhayo Lai, (19M) P. R. No. 8 of 

3 Mulraj Dhit, (1930) 31 Cr. L. J. 1232, 


[19301 Cr. C. 935. 

5 Kri Ram. (1930) 31 P. L. R 853. 31 
Cr. L. J. 1175. 
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(3) That such aa was done rashly or negligently. 

Or prov^ (1) that the accused had in his possession or under his care some 
machinery’. 

(2) That he omitted to take sudi order therewith as was sufficient to guard 
against a probable danger to human life therefrom. 

(3) That such omission was negligent or with knowledge of such probable 
danger. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Tria¬ 
ble by Magistrate, Presidency or first or second class—Summary trial. 

2S8. Whoever, in pulling down or repairing any building, 
Negligent con. knowingly or negligently* omits to take such order 

sufficient* to guard against 
rrpiT^^ any probable danger to human life from the fall of 

that building, or of any part thereof, shall be punish¬ 
ed with imprisonment of eitlicr description for a term which may ex¬ 
tend to six months, or with fine which may extend to one thousand 
rupees, or with both. 

COMMENT. 

This section deals with negligent conduct with respect to pulling down or 
repairing buildings, If a building is situated on a public way and is in a dangerous 
condition and likely to injure persons using the way then s. 283 will apply and not 
this sectioa 

1. ‘Knowingly or negligently’.—See s. 286, supre. 

2. ' Such order.. .as is su/fident—^The degree of care required by this 
section will vary in proportion to the actual necessity of the case. If the building Is 
in a populous place more care will be necessary than when it is in a place less fre¬ 
quented by people. 

PRACTICE. 

Evidence.—Prove (1) that the accused was pulling down or repairing a build¬ 
ing 

(2) That he omitted to take suffident order therewith to guard against a pro¬ 
bable danger of the fall thereof, or any part thereof. 

(3) That such fall would probably endanger human life. 

(4) That such omission was negligent, or with knowledge of such probable 

danger. 

Procedure.—Not cogmzable—Summons—Bailable—Not compoundable—Tria¬ 
ble by Magistrate, Presidency, first or second dass—Triable summarily. 

289. Whoever knowingly or negligently* omits to take such 
Negligent con- with any animal* in his possession* as is suffi- 

duct with respect cient to guard against any probable danger to human 
to animal qj. probable danger of grievous hurt from 

such animal*, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both 

COMMENT 

This section deals with improper or careles management of animals. 

1 . • Knowingly or negligently—^The offence consists pnncipally in a know- 
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ing or negligent omission, and not merely in'an omission v?hich is not an offence‘. See 
Comment on s 286, supra. 

2, ' Take such order —See s. 283, supra. 

3. ' Animal—See. s 46, supra. This section does not refer to savage ani¬ 
mals alone, but to any animal, eg., a piony*, or a dog’. 

In the case of wild and savage animals, a savage or mischievous temper is pre¬ 
sumed to be known to their owner and to all men as a usual accompaniment of such 
animals ; and, hence, a positive duty is cast on the owner to protect the public against 
the mischief resulting from such animals being at large. Anyone who keeps such a wild 
animal as a tiger or a bear, which escapes and does damage, is liable without any 
proof of the animal’s ferocity. In such a case it may be said res ipsa loquitur. 

In the case of animals which are tame and mild in,their general temper no 
mischievous disposition is presumed. It must be shown that the accused knew that 
the animal was accustomed to do mischief. Some evidence must be given of the 
existence of an abnormally vicious disposition*. A single instance of ferocity, even 
a knowledge that it has evinced a savage disposition, is sufficient notice’. 

" Before the owner or keeper of the animal can be convicted under this section, 
It must be made out that the animal was known to be ferocious, and that it was negli¬ 
gently kept. It is, however, not necessary to show that the animal had actually bitten 
or injured another person before it bit or injured the complainant; it would be enough 
to show that, to the knowledge of the owner, it had evinced a savage disposition, eg, 
by attempting to bite”«. Where the accused's buffalo attacked the complainant’s 
buffalo and injured the latter by breaking its leg, he was held not guilty of this 
offence as there was no evidence to show that the buffalo was of a savage disposiUon 
as against human beings^. Where a person was injured by a buffalo, which was 
known to be a dangerous animal, the herdsman who was present and failed to avert 
the injury and the owner of the buffalo were held to have committed an offence under 
this section*. 


4. ‘ Possession —See s. 27, supra. The animal must be in the actual pos¬ 
session of the person against whom a charge is brought under this section, whoever 
may be the owner of it Where the accu^, a horsekeeper, harnessed his master’s 
horse, put him into his carriage, and then went away, leaving the horse and carnage 
standing m the road of the compound of his master’s house, without any just^cation, 
it was held that the accused was guilty of an offence under this section, since the 
horse was not the less in the actual possession of the servant, because it was for some 
purpose in the constructive possession of his master*. A bull was let loose by the 
father of the accused some years ago. On its becoming vidous it was ordered to be 
shot. The accused having claimed its ownership was convicted of this offence It 
was held that it could not be said that the animal was in the possession of the ac¬ 
cused and therefore the conviction was illegal’’'. A Hindu set at large, in accordance 
with a religious usage, a young bull, which a considerable time afterwards became 
dangerous. He was prosecuted and convicted under this section It was held that 
as the bud was not then in his possession and was not dangerous when set at large, 
the conviction was bad’’. 

5. ' Probable danger to human life, or any probable danger of grievous 
hurt from such animal*.—‘Grievous hurt’ is defined in s. 320, mfra. Unless there 
IS a probability of danger to human life or of danger of grievous hurt no negligent 


(1866) 5 W. R. (Cr. L.) 8 
Chand Manal, (1872) 19 W. R. 


* Mg. Shwe Ztn v. Mg Pa Ngue, (1923) 
2 B. L. J. 8, 25 Cr. L. J. 565. 

* (1880) 1 Weir 238; Baker v. ShBI, 
11908) 2 K. B 825; Lowery v. Watker, 
119111 A C. 10. 

s See the authors' “ The Law of Torts ”, 
lllh Edn, c XX. 


« Per Meres, J. C.. in Thaukcra Aung. 
(1885) S J. L. B. 353. ^ _ ,07 

7 Pandu. (1884) Unrep. C^r. C W/. 

» Shamlay. (1906) 3 N. L. K- 9°’ 
Cr. L. J. I(j0. „ » I iflsi 

» Wolte Revo. (1881) Cr. S. Apnl 
Unrep. Cr. C. 163. , ,ooq 

w Fatta. (1889) P. R- No. ^2 1»| , 

” Sbambhu Dial, (1904) P. R- 
1904, 1 Cr. L J. 501. 
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omission to take sudt care of aii animal as to guard against such danger will be 
punishable under this section. Where a pony kicked a child on a road, a conviction 
under this section was set aside, because there was no such negligence as would pro¬ 
duce danger to human life, or gnc\'ous hurt*; but where a pony which was tied negli¬ 
gently. got loose, and ran through a crowded bazaar, it was held that the conviction 
was good, because the pony on such an occasion might create danger to the fives or 
limbs of men. women and diildrcn walking m the bazaar*. Where the accused allow¬ 
ed a bull, which had a savage disposition to attack bullocks, to be at large, it was 
hdd that he was liable under this section as he had knowledge Uiat thcie was pro¬ 
bable dancer to human life or limb' ^Vhere the a<ruscd‘s dog bit the complainant 
and liafeby caused hurt, it was held that he was liable under this section and not 
under s. 323*. Wlicrc the accused’s bullock escaped from a herd and finding its way 
into a ho'pual. which was dose by the accused’s house, ate up some clothes, it was 
hdd that he was not guilty, because it was through no negligence of his Uiat the 
bullock escaped and after the escape he had done all he could to find it' The mere 
faa tnat a rope tie-d to a bullock, when violently strained, broke, was held to afford 
no proof of negligence* Tlie accused owned an ape which escaped by breaking its 
chain. It wa^ aftenvards caught but escaped again On this he was convicted under 
Uus section, but the High Court quaslicd the conviction holding that it must be estab¬ 
lished in Uic affirmaluc that the accused knowingly or negligently omitted to take 
sudi order with Uic animal as was sufliaent to guard against probable danger to human 
life or probable danger of grievous hurt from such animal' 

PRACTICE. 

Evidence.—Prove (1) that the animal was in Uie possession of the accused. 
r2) That the accused omitted to take sufficient order therewith to guard 
against probable danger to human life or of grievous hurt therefrom* 

(3) That such omission was negligent, or with knowledge of such probable 

danger 

If the animal is not naturally fierce or vicious, the onus of proving negligence 
lies on the prosecution* 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable 

by any Magistrate—Tnable summarily 

290. Whoever commits a public nuisance in any ease not 
Punishment for Otherwise punishable by this Code, shall be punish- 
noi^^c" cd with fine which may extend to two hundred 

uise provided for. rupCCS 

COMMENT 

In several sections of this Chapter punishments are provided for various speci¬ 
fic public nuisances This section provides for the punishment of any nuisance fall¬ 
ing within the four comers of the definition given in s 268 but not punishable under 
any other section 

PRACTICE 


Evidence.—Prove (1) that the accused did an act or was guilty of an ille¬ 
gal omission. 

(2) That such act or omissicm caused injury, danger, or annoyance 

(3) That such injury, danger, or annoyance was common to the public or the 


1 (1867) 3 M. H. C. Appx 33 

2 Chand Mana/,(1872)19 W R. (Cr.) 1 

* Shivbharan Ayodhyaprasad, (1916) 18 
Bom. L R 682. 17 Cr L J 383 

* Mg Shue Ztn v Mg Po Ngue. (1923) 
.2 B. L. J 8. 25 Cr L. J. 565 

» Ltngapa, (1892) Unrep. Cr C. 606. 


6 Subbaraya Padayackt, (1890) 1 Weir 
237. 

’ Muhammad Sadtq, (1904) I A. L. J. 605 
1 a L J. 1059 
* (1867 ) 3 M H C Appx. 33 
» Brojonarain Pubraj, (1865 ) 2 W R. 

(Cr.) 51. 
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people in general who dwell or occupy property in the vicinity. 

Dr prove (1) that the accused did an art or was guilty of an illegal omission. 

(2) That the act or omisacm in qu^on must necessarily cause injury,, 
obstruction, danger, or annoyance. 

(3) That such injury, danger, or annoyance must necessanly be caused to- 
persons who may have occasion to use any public rights. 

Procedure.—Not cognizable—Suromwis—Bailable—Not compoundable—Tria¬ 
ble by any Magistrate—Summary trial. 

Imprisonment in default of fine.—Such imprisonment should be simple only,, 
according to the Bombay High Court*; but. according to the Madras High Court,, 
the award of rigorous imprisonment is not iU^U. 

Offence under special Act.—^The fact that there was a special law to meet 
a particular offence does not prevent the punidiment of the offenders under the Penal 
Code, if an offence which could have been nghtly punished under it was established*. 
The accused should be given an opportunity to meet the charge®. 

Prosecution should be against a proper person.—A prosecution cannot be- 
instituted against the chairman of a mumcii^ity under this section for keeping a 
rubbish depot in the neighbourhood of houses but should be against the municipat 
corporation®. 

291. Whoever repeats or continues a public nuisance, having’ 
ConUnu e f enjoined* by any public servant* who has law- 

nuisaSce Ster in- ful authority to issue such injunction* not to repeat 
continul nuisance, shall be punished with 

° simple imprisonment for a term which may extend 

to six months, or with fine, or with both. 

COMMENT. 

. This section punishes a person continuing a nuisance after he is enjoined by a 
public servant not to repeat or continue it Sections 142 and 143 of the Code of 
Criminal Procedure, for instance, empower a Magistrate to forbid an act causing a 
public nuisance. The Civil Procedure Code also empowers a Court to issue a tempo¬ 
rary injunction 

1 . 'Enjoined’.—It must be proved that the accused had on some previous- 
occasion committed the particular nuisance, and had been personally enjoined not to- 
repeat or continue it, and had repeated and continued it^. A District Magistrate or 
Sub-divisional Magistrate, or any other Magistrate empowered by the Local Gov¬ 
ernment or the District Ma&strate in this behalf, may order any person not to repeat 
or continue a public nuisance®. 

2. ' Public servant’.—See s. 21, SH/>ra. 

3. ' Injunction—^The injunction should be before the Court; a proclama¬ 
tion to the public, or a portion of the public, is not sufficient. Strict proof of all the 
circumstances constituting the offence and especially of one which is not malum tn se- 
should be required as the basis of a conduction*. 

PRACTICE. 


Evidence_Prove (1) the issue of the injunction. 


* Onooia'tJi V. Lamessor, (186S) 9 W. R. 

(Cr.) 70. , 

* ScntH bin- Lakhabpa Kore, (1868) 5 
B H. C. (Cr. C) 45. 

3 Yeilamandu. (1882 ) 5 Mad. 157; con¬ 
tra. Mala Obtgadu, (1882) 1 Wdr 239. 

* OttooTam V. Lamessor, sup. 

3 Ragliunalh Kandu, (1925 ) 24 A. L. J. 


168, 27 Cr. L. J. 1S2 ^ ,, 

« Chairman of Municipal Council, tuorc, 
(1894) 1 Weir 243. 

» MAii, (1886) 8 AU. 99. ,,, 

* Cntiunal Procedure Code, s. 143. ^ 

. Gunn. (1886) Cr. R. No. 39 ol ISW- 
Unrep. Cr. C. 295. 
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(2) That such injunction was legally issued. 

(3) That the injunction is one «hich restrains tlie repetition or continuance 
of a public nuisance. 

(4) That tlic accused was enjoined by such injunction from repeating or 
continums such nuisance. 

(5) Tliat he has repeated or continued the same public nuisance. 

Before a conN-iction can be had under this section, there must be proof that 
there was a ‘prc^ous conviction of an olTence and an injunction by a public servant 
to desist from continuing such nuisance*. 

Procedure.—Qjgmzable—Summons—Bailable—Not compoundabJe—Tnable by 
Magistrate. Prcsidcncj* or first or second class—Summary trial. 

The order of the Magistrate forbidding the continuance of the nuisance, or 
evidence of notice of such a ^aracter as to make plain the precise terms of the order 
and notice, should be recorded m the case* 

292. ^^'hocvcr— 

(<r) sells, lets to hire, distributes, publicly exhibits or in any 
manner puts into circulation, or for purposes of sale, 
Sne hire, distribution, public exhibition or circulation 

makes, produces or has in his possession any ob¬ 
scene" book, paniplilct, paper, drawing, painting, representation 
or figure or any other obscene object whatsoever, or 

(A) imports, exports or conveys any obscene object for any 
of the purposes aforesaid, or knowing or having reason to believe 
that such object will be sold, let to hire, distributed or publicly e.xhi- 
bited or in any manner put into circulation, or 

(c) takes part in or receives profits from any business in the 
course of which he knows or has reason to believe that any such 
obscene objects arc, for any of the purposes aforesaid, made, pro¬ 
duced, purchased, kept, imported, e.xported, conveyed, publicly 
exhibited or in any manner put into circulation, or 

(J) advertises or makes known fay any means whatsoever 
that any person is engaged or is ready to engage in any act which, 
is an offence under this section, or that any such obscene object can 
be procured from or through any person, or 

(e) offers or attempts to do any act which is an offence under 
this section, 

shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine, or with both. 

Exception .—This section does not extend to any book, pamph¬ 
let, writing, drawing or painting kept or used bona fide for religious 
purposes or any representation sculptured, engraved, painted or 
otherwise represented on or in any temple, or on any car used for 
the conveyance of idols, or kept or used for any religious purpose. 

COMMENT 

This and the following section were inserted by s 2 of the Obscene Publica¬ 
tions Act {VIII of 1925) for the puipose of giving effect to the International Con¬ 
vention for the Suppression of the Qrculation of, and Traffic in. Obscene Publica- 

1 Mohcih Chunder, (1873 ) 20 W.R. (Cr) 2 Cunya, (18S6) Cr. R. No. 39 of 1886 
55. Uarep Cr C. 293. ' 
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tions signed at Geneva on behalf of the Governor-General in Council on September 
12, 1923. . ‘ 

This section gives effect to Artide 1 of the International Convention. 

Intention.—The intention of the seller and distributor of obscene literature 
must be gathered from the character of the matter contained in such books. If a 
person chooses to sell and distribute what is obscene, it must be presumed that he 
intended the natural consequences of his act. namely, corruption of the minds and 
prejudice of the morals of the public. It is not sufiident for him to say that his in¬ 
tentions were good. It is his public act that mu^ be the test of his intentions, and 
having done an unlawful act it is no answer to say that he thought it lawful^: 


1. ' Obscene —“ The test of obscenity is this, whether the tendency of 
the matter charged as obscenity is to deprave and corrupt those whose minds 
are open to such immoral influences, and into whose hands a publication of 

this sort may fall ”®. If a publication is detrimental to public morals and 

calculated to produce a pernicious effect in depraving and debauching the 

minds of the persons into whose hands it may come, it will be an obscene 

publication, which it is the intention of the law to suppress’. If in fact the 
work IS one which would certainly suggest to the minds of the young of either 
sex, or even to persons of more advanced years, thoughts of most impure and libidi¬ 
nous character, its publication is an offence, though the accused has in view an ulte¬ 
rior object which is innocent or even laudable*. Anything “ calculated to inflame the 
passions" is obscene^ Anything distinctly calculated to incite a reader to indulge 
in acts of indecency or immorality is obsone, e.g, a book containing a description of 
defective sexual enjoyment with advice for heightening and prolonging such enjoy¬ 
ment m the case of normal persons^ A book may be obscene although it contains 
but a single obscene passage’ A religious or classical work does not become obscene, 
simply on account of its containing some objectionable passages, because the tendency 
of such publications is not to deprave or corrupt morals. If objectionable passages 
in a rdigious book are extracted and printed separately and they deal with matters 
which are to be judged by the standard of human conduct, as where they relate to 
immoral acts of human beings, and the tendency of such publication is to deprave 
and corrupt those whose minds are open to immoral influences, the publication may 
not be justified, though the passages form part of a religious book*. If the detailed 
passages in a brok are of an obscene character, the author’s liability in respect of those 
passages will not be saved or avoided merely by reference to other passages in the 
book which may contain moral precepts of an unexceptionable character. The im¬ 
portant point to look at is rather the form of the expression than the actual meanmg, 
for the same meaning may be obscenely expressed by one form of language, and yet 
by the use of another form of language may be couched m expressions free from 
reproach’. Obscene passages are not excused because the rest of the publication is un- 
objectionable’o. It is no justification that the matter published is written by an emi¬ 
nent wnter or is composed in a style not easily understood by all”, or that the publi- 
-cation is a medical one and sold only to registered subscribers’* 


1 Indarman. (1881) 3 All 837; Tha^i 
Datt, (1917) P. R. No. 25 of 1917. 18 Cr, 
L. J. 126. 

* Per 
L. R. 3 ( 
sup., Hai 
shram Pi 
Chandra 
ptagada 
169. 5 L 
malalli ^ 

22 Cr. L 

(1932) 60 Cal. 201. 

* Hart Stngb, sup 

* Khcrode Chandra Roy Chotedkury, 
(1911) 39 Cal. 377. 


5 Per Baker, J.. in AmbuM Pmci'; 
(1929) Cnminai Appeals Nos. 17 and 18 oi 
1929, deaded by Palkar and Baker, JJ, on 
Apnl 12, 1929 (Unrep Bom-)- , 

< Thakar Datt, (1917) P- R- No. 25 ol 
1917. 18 Cr. L. J. 126. . 

r Indarman, (1881) 3 All. 837. 

« Kherode Chandra Roy Chouid^ry. 
sup: Chulam Hossein, (1916) P. R. bo 5 
of 1917. 18 Cr. L. J. 505. 

9 Vishnu Kttskna Puramk, (1912) 15 
Bom. L. R. 307, 14 Cr. L. J. 248. 
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11 Manlripragada Markondeyalu, (19151 
22 M. L. T. 169. 5 U W. 237. 

>3 Thakar Datt, sup. 
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Exccpuon.—Under the exception religious sculptures, paintings, and engrav¬ 
ings arc exerted. Bui works of art are ne\xr consider^ obscene. 

Nude piaurcs.—Nude pictures which exliibit a work of art will not fall under 
this section. It may be interesting to note the observations of an English author on 
this subject. " In countries, like India, where coolies wear next to nothing and some 
women freely expose their charms, men and women wearing costumes which they 
would be taken up for, if walking in Piccadilly, it seems absurd to say that photo- 
i;:raphs of the nude arc in tlicmseivcs obscene” But pictures of a bawdy character, 
if lilUiy and disgusting, will be considered obscene. Publication of an advertisement 
of a book {KcshiniTi Kok Skastra) saying that it contained “pictures of eighty-four 
postures of men and women with interesting descriptions ” when it did not m fact 
contain pictures of men and women cohabiting was held not to come within the pur- 
\-icw of tins section* 

Ad\ocaiing checks to conception.—There is nothing obscene in advocating 
checks to conception, or in the explanation of what these checks are, or in the mere 
Element of the places where, and Uic prices at which, they can be procured^ 

Purclusc to entrap the seller.—The sale of an obscene print to a person m 
private, he having in the first instance requested that such prints should be shown 
to him, his object bang to prosecute the seller, is sufficient to sustain the charge* 

Liability of a newspaper proprietor for the act of hU servant.—The mere 
fact that a person is Uie proprietor and publisher of a newspaper is not sufficient to 
render him cnminally liable m respect of matter inserted therein by one of his ser¬ 
vants. Tliere must be a distinct finding that the matter complained of was inserted 
by the order or ow mg to the negligence of the proprietor 

CASES. 

A society called “ The Protestant Electoral Union ” exposed for sale at their 
office a pamphlet entitled “ The Confessional Unmasked showing the depravity of 
the Romish priesthood, the iniquity of the confessional, and the questions put to 
females m confession The pamphlet consisted of extracts from the works of theo¬ 
logians on the doctrines and discipline of the Church of Rome, and particularly on 
the practice of auricular confession. The pamphlet also contained a preface and 
notes and comments condemnatory of the tenets and principles of the authors of the 
work from which the extracts were made About one-half of the pamphlet related 
to casuistical and controversial questions, but the remainder of it was obscene. A 
member of the Society kept and sold these pamphlets It was held that the publica¬ 
tion of such a pamphlet was an offence as the inevitable effect of the publication 
must be to injure public morality* Subsequently to this case, a pamphlet w* 
published giving a correct report of the tnal of one G for selling " Confessional Un¬ 
masked”, but setting out that work in full It was held that the pamphlet, though a 
report of judiaal proceedings, was an obscene book® A pamphlet which ridiculed the 
Head Priest of the community of Bohras and which abound^ in passages expressing 
or presenting to the mind or view something which delicacy, purity and decency 
forbade to be expressed or exposed came within the purview of this section^ 

The accused published a pamphlet cmtaming a senes of quotations from the 
Koran with his comments There were several passages in it of an objectionable 
nature but there was one relating to the Virgin Mary which was perverted by the 


> Jagat Naiain Ltill, (1928) 29 Cr L J 
773. 

2 Fiamjt D. Taiaporeualia, (1892) Unrtp 
Cr. C 620. 

s CarMe, (1845) 1 Cox 229 
* Mohammad Mohsm, (1890) 10 A W. 
N. 175 , Mumtaz Ah, (1905) P R No 35 of 
1905, 2 Cr. L J. 717 See De Marry. 119071. 
1 K. B 388, where the accused inserted an ad¬ 


vertisement relating to the sale of obscene 
books and photographs 

J .(1868) L R 3 Q B 360 

* SUele V Brannan, (1872) L R. 7 C. P. 
261 

^ Held by Hayward, J., (Shah J, dissent 
ing) in Rahmatalh M Mulla, (1919) 
Bom L. R. 166, 22 Cr. L. J. 513. 
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incompleteness of the quotation and commented on in a very offensive form, the 
language employed being not such as irnght be used in a bona fide controversial 
treatise. It was held that he was guilty under this section^. 

A fictitious biography, descnbing only a series of sexual adventures, both, 
natural and unnatural, which the author had had from boyhood onwards and which, 
it is apparent, he vastly enjoyed, and ascnbing similar indulgences to highly placed' 
m^bers of the society who are rasfly recognizable, would be obscene, although there" 
might not be any gross details or indecent liiguage and although pious remarks about 
the ruinous effect of sexual vices might be thrown in here and there in a flippant 
manner*. 


PRACTICE. 

Evidence.—Prove (1) that the book, eta, is of an obscene nature. 

(2) That the accused— 

(a) sold, let to hire, distributed, publicly exhibited or in any manner put 
into circulation, or for purposes of sale, hire, distribution, public exhibition or 
circulation made, produced or had in his iwssession any obscene book, pamphlet,, 
paper, drawing, painting, representation or figure or any other obscene object whatso¬ 
ever, or 

(b) imported, exported or conveyed any obscene object for any of the pur¬ 
poses aforesaid, or knowing or having reason to believe that such object would be sold, 
let to hire, distributed or publicly exWbited or in any manner put into circulation, or 

ic) took part in, or received profits from, any business in the course of which- 
he knew or had reason to believe that any such obscene objects were for any of the. 
purposes aforesaid, made, produced, purchased, kept, imported, exported, conveyed^ 
publicly exhibited or in any manner put into arculation, or 

(d) advertised or made known by any means whatsoever that any person was- 
engaged or was ready to engage in any act which was an ofience under this section, 
or that any such obscene object could be procured from or through any person, or 

(c) offered or attempted to do any act which was an offence under this 

section. 

The Court is entitled to rdy on its own judgment as well as on evidence of 
witnesses in deciding whether a book is obscene or not*. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—^Triable by 
Magistrate, Presidency or first class*. 

Power o£ destruction.—On a conviction the Court may order the destruction 
of all the copies of the thing in respect of which the conviction was had^. 

Charge.—A charge under this and s. 294 should be made specific in regard to 
the representations and words alleged to have been exhibited and uttered, and to be 
obscene; and the Magistrate, in convicting, ^ould in his decision state distinctly what 
were the particular representations and words which, he found on the evidence, had 
been exhibited and uttered, and ^ich he adjudged to be obscene within the meaning 
of those sections. Where no such qjecific decision has been given, the High Court, 
if the case has been transferred, may either try the case de novo or dismiss it on the 
ground that the Magistrate has come to no finding on which the conviction cm 
sustained*. But when the prosecution case is that the whole of the publication is 
obscene, then although the charge may not have specified the passages considered 
offensive and although the English practice of dqiositing the publication together with 
particulars as to its offensive character may not have been followed either, the High 
Court will not interfere in revision if the defence was not misled, and no objection 
was taken at the trials. 


1 Hari Singh. (1905) 28 AU. 100. 

2 Kadashchandra Acharjya, (1932) 60 
Cal. 201. 

“ Kailashchandra Acharjya, (1932) 60CdL 
201 . 

♦ As amended by s. 3(2) of Act VIII of • 


1925. 

5 Criminal Procedure Code, s. .521 
* Upendranatk Doss, (1876) 1 CaL 3o5. 
A/I A/m Si. (1884) S. J. L. B. 262. 

7 Kodoskchandta Acharjya (193Z/ 

-Cal. 201. 
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Pumshflicnt.—The section says nothing about intention or about medical 
works Of about agcncj' of distnbution or about immunity because only concrete cases 
an: dealt with; or the rest of the publication is unobjectionable; but these points 
nc\'crthdcss indirectly affect the quanlum of punishment*. 

293 . Whoever sells, lets to hire, distributes, exhibits or circu- 
‘=^c. cic, ol ob* person under the age of twenty years 

aKie obi^ to any such obscene object as is referred to in tlie last 
joung pema. preceding section, or offers or attempts so to do, shall 
be punished with imprisonment of cither description for a term 
•which may c.xtcnd to six months, or with fine, or with both 

COMMENT. 

This section was inserted by s 2 of tfie Obscene Publications Act (VIU of 

1923). 

It merely enhances the punishment where the obscene objects are sold, etc, to 
persons under the age of twenty years. 

“ In the final Act of the International Conference which drafted the conven¬ 
tion, it was stated that tlic conference generally was of opinion that the offence of 
offering, delivering, selling or distributing obscene objects must be held to have been 
aggravated when committed m respect of minors. The Council [of the League) con- 
-sidcred that it would be preferable to leave each State free to fix the age under whicn 
a person should be considered to be a minor for the purposes of this provision ”* 

The principle of this recommendation has be^ given effect to m this section. 

PRACTICE. 

Evidence.—Prove (1) that the book, etc, is of an obscene nature 
(2) That the person to whom it was sold, etc., or offered or attempted to be 
sold was under the age of twenty years 

Ptoceduie.—Cognizable—Warrant—Bailable—Not ccmpoundable—Triable by 
^lagistrate, Presidency, or first class'. 

Powee of destruction.—On a conviction the Court may order the destruction 
of all the copies of the thing in respect of which the conviction was had'. 

Whoever, to the annoyance^ of others, 

{a) does any obscene act* in any public place*, or 
{b) sings, recites or utters any obscene songs', ballad or words, 
in or near any public place, 

shall be punished with imprisonment of either description for a 
lerm which may extend to three months, or with fine, or with both. 

COMMENT. 

Object.—^This section was subsUtuted for the original section by the Indian 
•Criminal Law Amendment Act (III of 1895), s 3 The object of the first clause' 
is to meet a case of indecency aimrocwi in the Presidency of Madras. It has reference 
Xo an unreported case m that Presidency 

1 . .’Annoyance’.—Unless annoyance is caused the act will not be punish- 
-able. There must be definite evidence that annoyance was caused to a particular 
person or persons in general. 

2. ‘ Obscene aa —Indecent exposure of one’s person or sexual intercourse 
in a public place will be punished under this section. 

J Thakat Datt, (1917) P. R No 25 ol ^ As amended by s. 3(2) of Act VIII nf 
1917, 18 Cr. L. J. 126. 19K. 

* Statement of Oyects and Reasons, ♦ Cnminal Procedure Code. s. 521. 

-Gaiette of India, 1924, Part V, p. 126. 
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3. ‘ Public place —See Comment on s. 159, supra, as to the meaning, 
attached to this expression^. Acts sudi as mdeant exposure of one’s person in an 
omnibus*, in a public urinal®, or m a place where the public go*, will fall under this 
section. In England it has been held that an indecent exposure in a place of publia 
resort, if actually seen by only one perscm, no other person being in a position to see 
It, is not a common nuisance®. If the act be done where a great number of persons 
may be offended by it, and several see it, it is sufficient Where a man expos^ him¬ 
self indecently on a roof at the back of a house so as to be visible to persons in the- 
back premises of many other houses, but not so as to be capable of bdng seen from 
any place open to the public, and sevoi persons in one house saw the exposure, it was 
held that he could be convicted for his act*. 

4. * Song ’.—A lavtii is not necessarily an obscene song. It may be, and. 
often it IS, so, but it must be proved that the words of it are actually obscene before- 
a conviction can be supported under this section*. 

PRACTICE. 

Evidence.—Prove (1) that the accused did some act; or that the accused 
sang, recited or uttered any obscene songs, ballad or words. 

(2) That this was done m or near a public place. 

(3) That it was of an obscene nature. 

(4) That it caused annoyance to Mhers 

Omission to sec out obscene words in evidence.—Where the obscene words, 
used by the accused were not set out in the evidence, it was held that the omission 
was not a sufficient ground for setting aside a conviction*. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
any Magistrate. 

A conviction under this section for uttering an obscene abuse in a public place 
may amount to a conviction for an offence involving a breach of the peace within the 
meaning of s. 106, Criminal Procedure Code*. 

Sentence.—A sentence of three months’ rigorous imprisonment for using, 
obscene language m a public place is unduly severe*®. 

• 294A. Whoever keeps any office or place for the purpose of 

drawing any lottery* not authorized by Govern- 
lottery- shall be punishcd with imprisonment of either 

description for a term which may extend to six 
months, or with fine, or with both. 

And whoever publishes* any proposal to pay any sum, or to 
deliver any goods*, or to do or forbear doing anything for the benefit 
of ahy person, on any event or contingency relative or applicable to 
the drawing of any ticket, lot, number or figure in any such lottery* 
shall be punished with fine which may extend to one thousand rupees. 

COMMENT. 

This section was inserted by the Indian Penal Code Amendment Act 
(XXVII of 1870), s. 10, A lottery stands on the same footing as gambling because 
both of them are games of chance. 


> See also Cotind Venkalesh Yalgi, (19'‘'8) 
10 Bom L, R. 1047, 8 Cr. L. J. 431. 

* ChaiUi Holmes. (1853 ) 22 L. J. (hL C) 
N. S. 122. 

s Hatis. (1871) L. R. 1 C. C. R. 282. 

* Wellaid. (1884) 14 Q. B. D. 63 ; Sann- 
dets. (1875) 1 Q B. D 15. 

» James Webb. (1848) 1 Den. Cr. C 338 


See AUington Elliott. (1861) 1- & C 103. 

* Thallmatt. (1863) 33 L. J- C) ^ 

* Canu bin Krishna Gurov, (1867) 4 U. 
a C (Cr. C.) 25. 

* Narasamma, (1882) 1 Weir 2al. 

» Mi Kun ya.(190i)U. B. R. (P- C.) 4. 
w Parliam. (1923) 2 B. I- J- 98. 
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* “E\cr>’ lottoy is citlier authorized or not authorized by Government. The 

strtion does not tou^ authorized lotteries, but intends to save people from the effects 
of ihorc not authorized {1st) by prtAibiting the keeping of offices or places for draw- 
ing them, and (2ndly) by prohibiting the publication of any advertisement relating to 
them. After the first prohibition, the chance of any office being kept in British India 
for drawng lotteries not authorized by Government is very small indeed. But people 
not subject to our laws may contnve to open offices for that purpose out of British 
India, but still near our own doors—at Navsari or Daman for instance, and then send 
advati'cmcnts to all Uie widely arculatcd newspapers throughout British India. In 
that case, if the section were to be narrowly construed as applying only to lotteries to 
be drawn in Dntish India, the object aim^ at by liie second piohibition, to prevent 
the mischief of people in Bntish India being drawn into temptation by such publica¬ 
tions, would be vcr>' nearly, if not utterly, defeated. The words of the section are 
wade cnougii to include foreign lotteries, and vre have no reason to suppose the Legis¬ 
lature intended to exclude advertisements rdating to them from the operation of 
st-ctjon 294A"‘. 

Ingredients.—The first part of the section deals with keeping a lottery office. 
It lias two essentials •— 

1 . Keying of any office or place for the purpose of drawing any lottery. 

2. Sucli lottcTi' must not be authorized by Government. 

The second part of the section deals witJi the publisher of any proposal 
regarding a lottery 

Tlic ingredients of the olTcncc under the second part of this section arc. first, 
Lhtre must be a lottery, secondly, there must be a drawing of any ticket, lot, number 
or figure m such lottery, and. thirdly, there must be a publication of a proposal to pay 
any money or to deliva any goods or to do or forbear doing anything for the benefit 
of any person on any event or contingency rdative or applicable to such drawing^ 

I. ' Whoever keeps any office Of place/or the purpose of drawing any 
lottery '.—The fact that an association of persons, the business carried on by which 
is in the nature of a lottery, is registered, does not exempt the persons keeping the 
office from liability under this section^ 

' Keeps any office or place ’.-—The offence is the keeping of an office or place 
for the purpose of a lottery Using a place onx is not keeping it for that purpose In 
order to constitute a keeping there must be something habitual*. The members of the 
committee of a dub who exercise full control ovei club matters, inclusive of the pre¬ 
mises, “keep” the premises of the club* 

The words “office or place” for the purpose of drawing any lottery mean an 
office or place intended to be the scene of the actual drawing of the lottery, and do 
not include an office or place kept only for the cenespondence and other work con¬ 
nected with a lottery advertised "as going to be in some public place to be selected 
later onIt is, however, not necessary that the place should be kept solely for the 
purpose of drawing a lottery? Where a house is kept open for a double purpose, viz , 
as an honest ^lal club for those who do not desire to play, as well as for the purpose 
of gaming for those who desire to play, it is a house opened and kept for the purpose 
of gaming, and it is not necessary to show that the house is used exclusively for the 
purpose of drawing a lottery*. 

Clause (1) applies to cases m which it is sliown that the accused did keep an 
office where they earned on the necessary preliminary work for running a lottery and 


1 Per Nanabhai Handas. J, m Manchet/t 
Kavasji. (18851 10 Bom 97. 101 

2 Vaitrally. (1928) 30 Bom L R 1426. 
53 Bom. 57. 

1 Ramaniatn Chillt, (1890) 1 Wcir 252. 
♦ Martin V. Bentamin. (1907) 1 KB 
64; Narayan Ayyangar V Vellachami, (1927) 
50 Mad. 696, F.B 
5 Cooke, (1914) 7 L B. R 319 


» Madan GoM, (1910) P. R. Nn 17 „r 
1910, P. L R No. 92 of 1910. 11 Cr L T 
Uouie$ /(sj. Ltd 
Madras V Tnoppa Natdu, (1932) 33 Cr. l’ 

L T. 

* Cooke, sup 
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received the lottery moneys, and which they held out to the public as the place where 
the lottery would finally be drawn. It is not necessary that the lottery should be 
actually drawn. It is enough if all the preliminary work is carried on and moneys are 
received for the purpose of a lotteryi. 

“ ‘ The purpose of drawing any lottery ’ would seem to Involve substantially 
the same notion as ‘ the event or contingency relative or applicable to the drawing of 
any ticket, lot, number or figure in any sudi lottery ’ and the ruling in Emperor v. 
Vazirally- would apply to s. 294A, first part, as much as to the second part of the 
secticffi. The Magistrate has stated in his judgment dial it would not be necessary to 
prove actual drawing in bringing the offence home to the accused. This seems to be 
a view of the law which is opposed to the ruling of our Court in Emperor v. 
Vazirally 

'Drawing*.—^The word ‘drawing’ is used in its physical sense; the actual 
drawing of lots is an essential mgredient of the offence under this section*. The 
meaning of ' drawing ’ relative to a lottery is that lots should be drawn by some 
mechanical or human agency involving their chance extraction. Where there is no 
physical or mechanical drawing to determine the lucky lots which depend on a sort of 
arithmetical progression based on an original number to be determined merely by the 
jJiance death of a bond-holder, there is no drawing within the meaning of the section*. 

' Lottery lottery is a scheme for distribution of prizes by lot or chance*. 
It is also defined as a game of chance in which the event of either gam or loss of the 
absolute right to a prize or prizes by the person concerned is made wholly dgjmdenl 
upon the drawing or casting of lot^ It makes no difference that the distnbution is 
part of a genuine mercantile transaction* A prize chit transaction, in whidi the prize 
winner is ascertained by drawing lots and is under no liability to pay future sub^p* 
tions after the prize is won and whose extent of gain depends upon the chance of the 
draw, amounts to a lottery’. This case has been approved of in a recent full bench case 
in which it is held that a scheme may fairly be regarded a lottery if it is clear, what* 
ever othei benefit the subscribe or competitor may get in return for his money, the 
chance of getting the prize was also part of the bargain and must have entered into 
his calculation. It is the fact of the prize and not the source from which it is paid 
that is the deciding factor. The fact that promoters hoped to reimburse themselves 
due course from out of the interest earned will not make the payments to the subscri¬ 
bers who are lucky in the early drawings any the less a prize^o. In Shanmulht/s case 
the plaintiff and defendant promoted a “^t-fund”. A capital fund of Rs. 500 a 
month was raised by 500 persons subscribing one rupee each per month. At the end 
of the month, there was a drawing t ’ • . . 

paid Rs. 50 and his connection with • . • 

repeated month after month, till the ' ■ : 

month, each of the remdning subscril . ’ ... 

the profit and the fund was dissolved. It was held that the transaction was not a 
lottery. 

The principle underlying a lottery is that there should be a distribution ol 
prizes determined solely by chance; but if the results of the lotteries are such that no 
prize at all is distributed and the organizer of the lottery pockets the whole of the 


z Rantaswami Mudaliar, (1922) 44 M. L. 
J. 595, 23 Cr. L. J. 688. 

2 (1928) 30 Bom, L. R. 1426, 53 Bom. 57. 
z Per Xlirza. J., in NarshUal RanchhodltJ, 
(1930) CrL Re%*. Xa 479 of 1929. derided 
by Mirza and Broomfield, JJ., on February 
12, 19M (Unrep. Bom.). 

* Vazirally. (1928) 30 Bom. L. R. 1*26. 
S3 Bom. 57. 

8 Curbaksh Smeh, (1934) 16 Lah. 5L 
6 Curbaksh Sinih. (1934) 16 Lah. 51; 
Tailor V. Smetten, (1883) U Q.B.D.207. 


z KatHakshi Aehari V. AoPoi'a Pill‘d' 
(1863) 1 M H C 448. 

» CfcafeTaboffy, (1916) 9 B. L. T. !-*• 
17 Cr. L. J. 143. 

* The Udumajpet !</idhi Ltd^ m re, 
(1934) 57 .Mad. 844. 

Shesha .4i>or v. Krishna Ayar, 

70 AL U J. 36, F.B, Dverrulmj; 

Afudali V. Kumarostrami Mudoli, > 1 ,, 

^lad. 661 and Narayatt Ayyartior V. 
ehami, (1927) 50 Mad. 696, F.B. 
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stakes ad\-(3tlurcd Uie transaction docs not cease to be a lottery. The actual distribution 
of a prize or prizes and contribution of the whole stake by the adventurers are not 
cSbcntjal, the essential factor m Uie case is that there should be a scheme for distribu¬ 
tion of a prize or prizes to be determined solely by chance and if chance so decrees 
tliat no prize is to bo distributed to the adventurers and the stakes are to be appro¬ 
priated by the organizer of the lottery, the sclwune is none the less a lottery' 

The necessary effect of a lottery is to beget a spint of speculation and gaming 
Ural is often productive of senous evils 

Agreement for contributions to be repaid by lot is not lottery.—A transac¬ 
tion is not neccsaanly a lottery simply because a matter of whatever kind is agreed to 
be dfxided by lot Where twenty persons agreed that each should subscribe 200 
rupees by manlhly instalments of ten rupees, and that each in his turn as determined 
by lot should take tlie whole of Uie subscriptions for one month, it was held that the 
agrexanent was not illegal* An agreement whereby a number of persons subscribe, 
each a catain sum. by periodical instalments, with the object that each m his turn 
(to be dedded by lot), shall take the whole subscription for each instalment, all such 
persons being returned tlie amount of their contributions, the common fund being lent 
to cacli subscriber in turn, was held to be not illcgap 

2. * Not authorized by Government*.—The lottery must have been autho¬ 
rized by the Indian Government. It would not be sufficient to show that it has been 
authorized by British Govumment of another oiuntry, eg, Australia*. The words 
‘not authoriwd* mean no more and no less than ‘unless authorized or not having 
been authorized or without authonty*. and are in Uie nature of an exception or pro¬ 
viso. A Collector is not authorized to sancUon a lottery, and the mere act of taking 
income-tax on the profits of a lottery will not constitute authorization^ 

3. ’ Publishes '.—The word ‘ publishes ’ includes both the person who sends 
a proposal as well as the proprietor of a newspaper who prints the proposal as an 
advciiiscment 

It is not necessary that there should be some public advertisement in the sense 
of a written publication in newspapers or handbills. If a number of persons go about 
canvassing for subsenbers on the basis of a scheme setUed beforehand by its promo¬ 
ters, this would amount to a publication of the proposal*. 

"The intention of the Legislature appears to have been, not only that chances, 
etc., in the lottery should not be sold, but also that the public should not be informed 
where such chances, etc, could be purchased. And they enacted that no person should 
publish these proposals to the world, that the poor and ignorant sort of people might 
not know where these transactions were going on 
' Mere publication in the newspaper will make the proprietor liable Under the 
Printing Presses and Newspapers Act* the printer or publisher is responsible for every¬ 
thing that appears in the newspaper’. He can, however, escape liability by showing 
that he was absent bona fide, that is, not with the purpose of evading responsibility, 

■ . accused to several 

. > to others, it was 

- .._..1 any sense to be 


1 Mukandi Lai, (1917) P. R. No. 35 of 
1917, 18 Cr L. J. 768, U. M. Aid and Poor 
Mouses Ass. Ltd, Madras V. Thoppa Naidu, 
(1932) 33 Cr L. J. 792 
® Kamakski Achari v. Appavu PoJIai, 
(1863) 1 M. H. C 448. 

3 Vasudevan Mantbudri v. Mommod, 
(1898) 22 ^iad. 212. See Doratsamt Mudaly, 
(1890) 1 Weir 251; WalUngford V Mutual 
Society, (1880) 5 App. Cas. 685; O'CotmoT 
V. Bradshaw, (1850) 20 L. J. Ex 26 


+ Mancherji Kavasji, (1885) 10 Bom. 97. 
J Cooke, (1914) 7 L. B R. 319. 

* Skesha Aiyar v. Kushtta Aiyar, (1935) 
70 M L J 36, 55, F B 
7 Per Grose, J. m Smith, (1908) 4 T. R. 
414, 419 

» Act XXV of 1867, s. 4 
9 Phonendra Nath Muter, (1908 ) 35 Cal. 
945. 

10 Mar Swarup v. Muhammad SiTaUl928) 
an fins ' 
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a mere casual or gratuitous delivery and the accused was guilty of an offence under 
this section*. 


Publication of advertisement.—TTie proprietor of a Bombay newspaper who 
published an advertisement in his paps’ relating to a Melbourne lottery was convicted 
under this section^. Publication of an advertisement of a Rs. 52,500 lottery, by which 
a ginning factory was to be raffled at Rs. 5 tickets was held to be an offence within 
this section*. Where on the face of a lottery tick^ it is stated that the prize, if any, 
due to the number on the ticket will be paid, it ointains a proposal inviting persons 
to take part in the lottery, and offering such a ticket for sale amounts to a publication 
of the said proposal and constitutes this offence^ But a mere publication on a trade 
hand-bill that tickets in a lottery (unauthorized) can be had at a particular place is 
no offence since it does not constitute a publication of a proposal to pay any sum on 
any event or contingency relating or applicable to the drawing of any ticket in any 
lottery not authorized by Government*. 


Publication of proposal.—^The accused published a circular notifying different 
prizes on horses winning at the Derby race and on starters, and also other special 
prizes. The circular stated : ” The sweep will dt^e on May 23, 1924, and the draw 
under the supervision of the patrons stated in the tickets will take place on May 26, 
1924 ”. The accused having been charged with publishing the proposal for a lottery, 
it was held that he was guilty of the c4Ten<^ charged, since he had published a pro¬ 
posal to pay a sum for the b^eftt of a person on an event or contingency relative or 
applicable to the drawing of the ticket in a lottery; and it did not matter that the 
payment proposed to be made was not made by the person advertising®. An an¬ 
nouncement was made in the Sun. an evemng paper, sold at half-penny, that for a cer¬ 
tain period in certain issues of the newspaper spots of varying size and shape would 
be printed in various parts of the issues. It was also stated that on a certain day an 
announcement would appear in the pa^r showing the exact configuration of certain 
spots which were to be declared to be winning spots, and that the person who had wt 
out from the various issues of the paper and sent to the office of the paper a portion 
of the newspaper containing the facsimile of what had been declared to be the win¬ 
ning spot would receive a prize. It was also announced that the prizes differed for 
different spots. The winning spots were arbitrarily selected by the proprietors of the 
newspaper and the winning of the pnzes depended wholly upon chance. It was held 
that this was a publication of a proposal and scheme for a lottery-'. 

The accused and another person ordered 500,000 circulars to be printed and 
prepared for posting. These circulars contained a proposal and scheme for the sale 
of tickets in a lottery. The envdopes for the circulars were supplied ready addressed 
by the accused, and the printers were paid by the accused by means of cheques sign^ 
by the other person. The printers printed 200.(X)0 of the circulars, placed them ih 
envelopes and closed and stamped the envelopes and delivered them to the accused, who 
took them away for the purpose of posting them A large quantity of the enveloi^ 
-was stopped in the course of post under instructions from higher authonties in the 
post office. Some of the envelopes were found open, but the contents of the others 
not examined in the post office, and all were prevented from reaching the addressees. The 
accused was convicted under s 41 of the Lotteries Act, 1823 (4 Geo. IV, c 60). of' pub¬ 
lishing’ a proposal and scheme for the sale of tickets in a lottery. It was held that 
though none of the circulars had reached the addressees, yet. as the proposal was made 
known to the printers, there was a sufficient publication within the Act, and the convic¬ 
tion must be affirmed. Reading. C. J.. said : “ Once it is established.. .that the appei- 


1 Diwan Chand Jolly, (1929) 31 Cr. L-J. 

692. 119301 Cr. C. 97. _ 

2 Mancherji A’at’a4;i, (1885) 10 

1 Pedda Mdla. (1926) 50 Mad. 479. 
* DSouia.\l925) 27 Cr. L. J. 7^- 
5 Rachappa Jiluitgeppa Shabadt, (1924) 
26 Bom L. K. 968, 26 Cr. L. J. 222 : Vazirdly. 


(19^) ^ Bom L. R 1426. 53 Bom. 57. 

i Chimanlal Pranjivandas 
(1925) 27 Bom. L R 363, 26 Cr. L. J. 

7 Holl V. MeWilham, (1901) 20 Cox 
See, to the same effect, BollomUy 
ior of Public PTOsecutions, (1914) 24 Coxo 
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lant was rtsjionsiblc for sending the arcubr to the printing company to be printed, and 
that It was pnntcd, tlicrc is an end to this appeal, for it is inconceivable that none of the 
prmters read tlic circular It was sent for the express purpose of being reproduced. 
Wien rcccucd for Uiat purixisc the printers must have read it. But it is argued that 
ncvxrihdcss, llul was not the pubhsliing of a proposal To my mind the fallacy of 
that argument ainsists in sajing that publication only means making known the nature 
of the iiro;x)bal The moment tlic document has been made known to another, then 
It IS pubhsiicd 

■i. * Goods ■ —This word includes both movable and immovable property^ 

5. * An) such loticf}-'.—This expression means ‘any lottery not authorized 
by Goxemnunt' and includes a foreign lottery®. 

CASES 

Transactions in which prizes arc decided by chance amount to lottery.— 
English ccs<s horse race being about to be run, 155 persons subscribed £1 each 
uiion the terms that the names of the horses should be placed on separate cards, in 
one box, and Uic names of the subscribers on separate cards in another box, and that 
two diuntcrcstcd persons should draw these cards by chance, one from each box, after 
the other, and ilut the person whose name was drawn next after the name of the 
winning horse should be entitled to £100 out of the «itire fund. It was held that this 
amounted to a lottery*. The programme of an entertainment stated that at its con¬ 
clusion tlie proprietor " would distnbute amongst the audience a shower of gold and 
silver treasures on a scale utterly without parallel, besides a shower of smaller presents, 
all of whidi would be impartially divided amongst the audience and given away The 
seals of the audience were numbered. At the conclusion of the entertainment the 
propntlor called out a number on a seat, and delivered one of the articles to the per¬ 
son oeaipying that seat; and in that way distributed all the articles amongst the 
audiuicc. It was held that this was a lottery*. A transaction m which tickets were 
drawn by subsenbers of a shilling which entitled them at all events to what was pro- 
fi^scd to be a shilling’s worth of goods, and also the chance of certain bonuses of goods 
of greater value than the shilling, was held to be an illegal lottery*. The appdlaat 
erected a tent, in which he sold packets, each containing a pound of tea, at 2s Cd. a 
packet. In each packet was a coupon entitling the purchaser to a prize, and this was 
publicly slated by the appellant before the sale, but the purchasers did not fcivw. 
until after the sale, what prizes they were entitled to, and the prizes varied in chs.nic* 
ter and value. The tea was good and worth the money paid for it. It was bfH ira' 
the act of the appellant did constitute a lottery^ H kept a sweetstuff shop, gad 
penny packets of American caramel Several packets contained a half-ptrji/ia aai** 
tion to a fair penny-worth of sweets. There had been no advertisement £* *5 
inclosures. It was held that H was guilty of keeping a lottery*. The j, 

paper conducted competitions in the following manner. A sentence jr 

the paper with one word missing ; intending competitors were ru^uirrf ^ - 

coupon attached to the paper, to wnte the missing word on the or/syxi r 

together with a fee of Is. for each coupon, to the proprietor. The CL.'boSi a- * 
decided upon before the commencement of the competition. The 
divided among the successful competitors. It was held that lie 
tuted a lottery’. A publican arranged at his bccr-house a 
horse race. There were sixty-one entries, each person \ay 7 zz 'A, t 
Three prizes of 15s., 10s. and 5s, respectively, were offered by 

® Dew V. DtreetoT of Public Pjoseculiom. 

(1920 ) 89 L. J. K. B 1166, 1167, 26 Cox 
664, 667. 

* Pedda Malta Reddt. (1926) 50 Mad. 479 

* A/flncAcr;» Kavasjt, (1885) 10 ^m. 97. 

« AUpoit V. Null, (1845) 14 L. J. C. P. 

272; Gaily v. Field, (1846) 15 L. J. Q B. 

408. 


9,L ZJti- 

< Horn'., IlKSj ; ^ 

^ Taylor v. F- 

207, Dhana. IlS^ 

9 Barclay r. . 
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ticket to the accused. The ticket itself contamed a proposal for the payment of dif¬ 
ferent sums for the benefit of the holders of such tickets. The money would be divid¬ 
ed on each unit of £100,000 as follows. Fifty first prizes of £30,000 or over four lacs 
of rupees each, fifty second prizes of £15,000 or over two lacs of rupees each, fifty 
third prizes of £10,000 or over one and a quarter,lac of rupees each, 1,200 prizes of 
Rs. 12,000 to 15,000 each and 5,000 cash prizes of £200 or Rs. 2,750 each. It 
was held that the case fell within the mischief of this section^. 

Transaction requiring skill for winning prizes is not a lottery .—^The accused 
published a newspaper containing an advertisemer^ of a “ coupon competition,” which 
was to be carried out by means of coupons, to be filled up by the purchaser of 
the paper with the names of the horses selected by the purchasers as likely to 
come in first, second, third, and fourth in a race. For every coupon filled up after 
the first the purchaser paid a penny, and the accused promised a prize of £100 for 
naimng the first fcfur horses correctly. It was held that the transaction did not 
amount to a lottery*. The accused published a mwspaper containing an offer of a 
money prize for a correct prediction of the number of Withs and deaths in London 
during a named week Competitors, who were not limited to one prediction, were 
to fill in the predicted num^rs on coupons which were published in the issue of 
the paper whidi contained the offer. It was held that the competition, not being 
one the result of which depended entirely on. chance, was not a lottery®. The proprie¬ 
tors of a newspaper published therein an advertisement of a competition for money 
prizes, the terms of which were not that each competitor was to select one of a 
number of given words and compose a short sentence which defined or illustrated the 
word selected, the imtial letter of each word in Uie sentence to be a letter occurring in 
the selected word ; that all the senten<^ reaching the editor of the newspaper should 
receive careful consideration; and that the decision of the editor as to the prize¬ 
winners should be final It was held that as the competition was one invdvmg 
some degree of skill on the part of the competitors, and as there was no evidence 
that the number of competitors was so large as to make it impossible for the sen¬ 
tences to be considered' on their merits, the competition was not one the result of 
which depended entirdy on, chance, and that it was, therefore, not a lottery*. 

Keeping a lottery.—The accused kept an eating house, exhibited placards 
headed ” Great Eastern Money Club,” White Racfi Club for the Radcliffe Cup,” etc., 
and sold tickets in respect thereof Prizes were drawn and the holders of the ticket 
whose numbers were drawn for prizes received the same, and the accused deliver¬ 
ed out the prizes to such tick^-holders, but there was no evidence to connect the 
defendant with any drawing by lottery or otherwise for the prizes. It was held 
that the above evidence was sufficient to support a conviction against the defendant of 
keeping a lottery'*. 

PRACTICE. 


Evidence.—Prove (1) that the accused had kept an office or place. 

(2) That the office or place was used for the purpose of drawing a lottery. 

(3) That such lottery was not authorized by Government. 

For the second clause of the section prove— 

(1) That the accused publirfied the pmrwsal in question 

(2) That the nature of such proposal was to pay, etc., on an event or contin¬ 
gency as described in the section. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Tnable 
by any Magistrate—Summary trial. 

SaDction.—No Court shall lake cogniaaiKe of an offence under this skUoo 
unless upon a complaint made by order of. or under authonty from. Government*. 


* Robwdra Salh Dhar, (1932) 56 C. L. 
J. 539. 34 Cr L. J. 518. ^ ^ 

2- SloddoTt V. Sagar. (1895 ) 2 Q. B. 474. 
See Stoddaft, (1900) 83 L. T. 538 ; Caminada 
V. IMtan. (1891) 60 L J (M. C.) 116, 17 
Cox 307. 


J Ho» V. Cox, 118991 1 Q B. 198. _ 

* Scott V. DneetOT of Public Prosecult^"^’ 

1914} 2 K. B. 868. ^ ^ 

» James Ctateshato, (1860) 8 Cox 3<5. 

• Criminal Procedure Code, s. 19 d- 


CHAPTER XV. 

Of Offen-ce,s rel.\ting to Religion 

framed is a principle on whirl. 
It »oald be desirable that all Gevemments should act, but Irom which*^ the British 

Srrr ‘ffssolution ol society d h 

sliOdlil I* sulTcrcd to profess his own religion, and that no man 
siioald be suffered to insult the religion of anotlier"’. ^ 

295. Whoever destroys, damages or defiles any place of wor- 
Iniuring or dcSi- ship, or any object held sacred by any class of ner 
"•ifh 'h-f i"<ention of thereby inLuing thf rl 
to insult the rth- hgion of ally cl.ass of persons’ or with the Imnw 
poa of any dass i^dge that any class of persons is likely m eon der' 
such destruction, damage or defilement as an insult to their religion 
shall be punished with imprisonment of cither description for a 
term which may extend to two years, or with fine, or with both. ' 
COMMENT. 

to ino.^'.h '’“'I'*®! Of "“rahip with intent 

to insult the religion ol a class of persons. Intention is the gist of the offence 
IL .Merc ddilemont ol a place of worship is not enough. 
ingredienu.—The section requires two essentials;_ 

1. Destmeuon, damage, or defUement of (a) any place of worshin nr l■fc^ 

object hdd sacred by a class ol persons worship, or (h) any 

2. Su* dcstniaion, etc must have been done (i) with the intention of insult, 
mg the religion of a class of jKiMns, or (ir) with the knowledge that a clasi of 
poisons IS likely to consider such dcstiuction, etc, as an insult to Uieir relijon 

“““ f"™™ o' section bj Sc use orSc^loS 

■ would ^k\"i‘i«Sof”™rsh“'c;e^ “s ^t 

ficance, and on the usual principle of construction of J matenal signi- 

mearung is to be assigned to the word ‘defile’ ^’Defile’ itsdf k f ^ 

ongm, but the mam root 'file ' foul' is Enelish inrf ,t f hybrid 

pr:rr??;siiitS'.'r““ -■’fx as -dcstray Lid ?n"t; 

ca,ar.trsgrSu^rhrr‘?ets,rmi^^ 

temples ^d marble or stone figures represaiting gods*. The killine of a 
Mahomedan, within sight of a public road W^ted by HinS k nnf " 

^der this section Where a bull dedicatedIJd S S SSfat 

Hindu m accordance with a religious usage was killed ^ ce^aS SomeSLis 


* Per Multusami Aiyar, j/in Siifokafi ^ 1^0, F3. ; 

Weir 253 , Bkeema Coundan, (1890) 17 Cal Mondal, 

(1891) 1 Weir 256; Kuttichami Moothany. RR No 10 oMQ (1917) 

(.891) 1 U. B. a (.898.1896). !99, 20(?™- (rggy, 



secretly and at night in the presence of'none but Mahomedans, it was held tiiat 
no offence was committed^. Similarly, the lolling of a cow with the intention or 
knowledge of offending the religious suscq)tibilities of Hindus is not an offence under 
this section*. 

* Any place of worship or any objea —” There is a distinction, not arbitrary, 

between objects which are objects of reflect and even veneration and objects which 
are held sacred ; as an example of the former, I may refer to a place of sepulture (not 
actually consecrated, as in the case of grounds specially consecrated for that pur¬ 
pose according to the rites of Christian churches), as distinguished from a place for 
worship to the deity or where an idol or altar is kept; and such distinction appears 
to have been kept m view by the Legislature, for while s. 295 deals with the latter 
class of objects and places, s. 297 deals more especially with trespasses on places of 
sepulture and places set apart for the performance of funeral rites and as depositories 
for the remains of the dead ' 

No particular period is required by law to establish an object as one of rehgious 
reverence The tomb of a saint would become an object of veneration from the 
date it was built*. 

* Any class of persons —This expression may include any religious sect, how¬ 
ever small m number. The application of this section is not limited only as between 
those who follow different religions. It also applies to different sects or classes of 
Hindus who are animated by sectarian feelings*. 


2. ' With the iatendon of thereby insulting the religion of any class of 
persons, etc.'—The authors of the Code say : " The question whether insults offered 
to a religion ought to be visited with punishment does not appear to us at all to 
depend on the question whether that religion be true or false. The religion may be 
false, but the pain which such insults give to the professors of that religion is real. 
It is often, as the most superficial observation may convince us. as real a pain and 
as acute a pain as is caused by almost any offence against Uie person, against property 
or against character. Nor is there any compensating good whatsoever to be set off 
against this pain. Discussion, indeed, tends to elicit truth; but insults have no 
such tendency; they can be employed just as easily against the purest faith as 
against the most monstrous superstition. It is easier to argue against falsehood 
than against truth ; but it is as easy to pull down or defile the temples of truth as 
those of falsehood ; it is as easy to molest with nbaldry and clamour men assembled 
for purposes of pious and rational worship, as men engaged in the most absurd ' 
ceremonies. Such insults, when directed against erroneous opinions, seldom have any 
other effect than to fix those opinions deeper, and to give a character of peculiar 
ferocity to theological dissension: instead of eliciting truth they only inflame fana- 


“ All these considerations apply with peculiar force to India. There is perhaps 
no country in which the Government has so much to apprehend from religious excite¬ 
ment among the people The Christians are numerically a very small minonty of 
the population, and in possession of all the highest posts in the Government, in 
the tribunals and m the army. Under their rule are placed millions of Maho¬ 
medans, of differing sects, but all strongly attached to the fundamental articles of tlie 
Mahomedan creed, and tens of millions of Hindoos, strongly attached to doctrines and 
its rites which Christians and Mahomedans join in reprobating. Such a state of things 
is pregnant with dangers which can only be averted by a firm adherence to the true 
principles of toleration. On those principles the Bntish Government has hitherto 
acted with eminent judgment, and with no less eminent success; and on those pnn- 


Romesh Chunder Sannyal V. Hiju^toih 10 Mad. 126, 127._ uahaksk 

(1890) 17 CaL 852: Pfr All Kasab. • 


dal. (1890) 17 CaL 852; Pit 
(1919) 21 Cr. L. J. 453. 


Cnm. Appeal NoV 14 of 1929. decided bv 


4I| Muhammad. (1917) P. R. No. 10 of Patfclf ^d ^cr JJ.. 


1918. 19 Cr L. J. 314, fb. 

’ Per Brandt, J., in Ratna Mudali,(li86) 
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dples we propose to frame this part of the Penal Code”'. 

Under this section it must be distinctly proved that there was an intention on 
the part of the accused to insult the rdigion of a class of persons. This intention 
could be ascertained from the nature of the act done. ^Vhere there is no intention 
to wound tlic religious susceptibilities there will bo* no o^cnce. Where a person, as 
the result of a quarrel with a relation, threw a basket containing cooked food (fowl, 
fish, lice, etc..) mto a well and without any intention of wounding the religious suscep- 
abilities of an>one. he was held not to have committed an offence under this section-. 
The defendants (Hindus) were charged under this section, in that they removed 
some old building materials belonging to a mosque, and thereby insulted the religious 
feelings of Mahomedans. They were acquitted on the finding that the mosque was, at 
any rate its roof was, m a rotten condition, and that no one had any particular claim 
to it The complainant applied to the High Court for revision. It was held that 
there was no reason to believe that the defendants, m acUng as they did, had any in¬ 
tention of insulting the religion of tlie Mahomedan residents of the village, or that 
they did so e\en with the knowledge that any class of persons was hkdy to consider 
the removal of the matcnals an insult to their religion*. Where a Hindu had sexual 
intercourse with a woman secretly and at rught within an enclosure surrounding the 
tomb of a Maliomedan faktr, it was held that he had committed an offence under 
s. 297 and not under this section'. Where the accused, a goldsmith by caste, per¬ 
formed certain ceremony by pouring cocoanut water over the idol of god Shiva, it was 
Jield tliat if the temple in which the ceremony was performed was one of a class in 
which the worshippers were not allowed to touch the idol or pour cocoanut water 
on it, except through persons specially appomted for the purpose, and bound to 
obser\-e certain special rules, and if the accused performed the ceremony with the 
objea of ridiculing openly the established rule, a conviction under this section might 
be supported'. The presence of Moothans, a sub-caste of Sudras whose status is 
equal to that of NTairs, in such portions of a Hindu temple as are open to non 
Brahmins is not a * defilement ’ within the meaning of this section*. The entry of a 
hlahar into a temple and his touching the idol do not amount to defilement under 
this section*. 

Place of worship.—A kyautig is a place of worship*. Where the accused, who 
weie of low caste, entered into the prednets of a temple, it was held that unless 
there was an intention to insult the religion of a class of persons they could hot be 
<onvictcd of an offence under this section* 

PRACTICE. 

Evidence.—Prove (1) that the place was one of worship or that the object 
was a sacred one. 

(2) That the same was held sacred by a class of persons. 

(3) That the accused destroyed, damaged, or defiled the same. 

(4) Tliat he did so (o) with the intenaon of thereby insulting the religion of 
.a class of persons ; ot (b) with the knowledge that a class of persons is likely to 
consider such destruction, etc., as an insult to their religion. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable by 
Magistrate, Presidency or first or second class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you (name 
.of accused) as follows :— 

That you, on or about the-day of-at-, destroyed (or damaged or 


> Note J, p J36. 

* Woman Lakshman, (1898) Unrep. Cr. C. 
979. 

1 Jan Muhammad V. Naratn Das, (1883) 
.3 A W. N. 39. 

* Ralna Mudah. (1886) 10 Mad. 126. 

* Siiaiati Sufami, (1885) I Weir 253 See 


Jiatna MudaJt, sup. 

• /CuHichami Moo/han v. Jtama Pattar. 
(1918) 41 Mad. 980 

» Atma Ram. (1923 ) 25 Cr. * 155. 

• (1894) 1 U. B. R. ( 

• ML Ztngoo, (1893). 7 C _r ' 

45. 
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defiled) a certain place of worship, to wil— {or a certaih object, to wit_,1 held 

sacred by {specify the class of persom) with the intention of thereby insulting the 
religion of [specify the class of persons insulted) \ot with the knowledge, etc,] ; and 
thereby committed an offence punishable under s. 295 of the Indian Penal Code, 
and within my cognizance, • 

And I hereby direct Uiat you be tried on Uie said charge- 

295A. Whoever*, with dcUbcnitc and malicious intention* of 
Deliberate and thc rcligious fccUngs* o{ any class* of His 

malicious acts in- Majesty’s subjects, by words, cither spoken or writ- 
SSj'LStoS visible representations*, insults or at- 

any class, by in- tcmpts’ to iiisult thc religion or the rcligious beliefs” 
SrSbfiiS/beS class, shall be punished with imprisonment 

of either description for a term which may extend 
to two years, or with fine, or with both. 

COM MENT. 


This section was introduari by the Criminal Law Amendment Act (XXV of 
1927) owing to the agitation following Uie decision of the Lahore Hi^ Court 
in thc case known as thc Rangita Rasul case* in which it was held that S. 153A 
was not meant to stop polemics against a deceased religious leader however scurrilous 
and in bad taste sucli attacks might be. Thou^ this view was overruled in a sub¬ 
sequent case, known as the Risala-uVattman case*, in which it was decided that a 
scurrilous, vituperative, and foul attack on a religion or on its founder would 
come withm thc purview of s. 153A. yet thc Legislature has thought it necessary to 
enact a special provision dealing with such offences. See Comment on s. 153A, 
supra 

Object.~fn thc Statement of Objects and Reasons it was slated: "The preva¬ 
lence of malicious writings intended to insult the religion or outrage the rcligious feel* 
mgs of various classes of His Majesty's subjects has made it necessary to examine the 
existing provisions of the law wiUi a view to seeing whether Uiey require to be 
strengthened. Chapter XV of the Indian Penal Code, which deals with offences 
relating to religion, provides no penalty in respect of writings of the kind described 
above Such writings can usually be dealt with under s. 153A of the Indian Penal 
Code as it is seldom that they do not represent an attempt to promote feelings of 
enmity or hatred between different classes It must be recognized, how’ever, that 
this IS only an indirect way of dealing with acts which may properly be made punish¬ 
able themselves, apart from the question whether they have the further effect of 
promoting feelings of enmity or hatred between classes. Accordingly it is proposed 
to insert a new section in Chapter XV of thc Indian Penal Code, with the object of 
making it a specific offence intentionally to insult or attempt to insult the religion or 
outrage or attempt to outrage the religious fcdings of any class of His Majesty s , 
subjects. Certain amendments are also proposed in the Code of Criminal Procedure 
in pursuance of the object of the Bill”*. 

1 ' Whoever —See Comment on a 124, supra. 


2. 'Deliberate and malicious imentioa*.—See Comment on s. 298 as to 
the meaning of ‘deliberate intention’. 

The word ‘ maliciously' is used in s. 219, supra. See Comment on that sec- 
rion. • 

The Select Committee in their report stated that the essence of the offence is 
“ that the insult to religion or the outrage to rdigious feelings must be the sole, or 
primary, oi\at least the deliberate and consdous intention. We have according y 

» Pol'(1927) 28 P. U R. 514. 28 497,28Cr.L. J 794. . -v, 1027 

Cr. L J 721 • * Gazelle of India, dated August 20, iW'r 

* XJevi SAarflfi SAomo. (1927) 28 P. L. R. Part V, p 213. 
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decided to adopt the phraseology of section 298 which requires deliberate intention 
in order to constitute the offence with which it deals"*. 

“Further, we were impressed by an argument to the effect that an insult to a 
religion or to the religious bdicfs of the followers of a religion might be inflicted in 
good faith by a wnter with the object of facilitating some measure of soaal reform 
by administering such a shock to the followers of the religion as would ensure notice 
b^g taken of any cntiasm so made We have therefore amplified the words ‘ with 
dehberate intention’ by inserting reference to malice, and we think that the section 
which we have now evolved will be both comprehensive and at the same time of not 
too wide an application "* 

3. * Outraging the religious feelings—Section 298 uses the word * wound¬ 
ing’: this section uses the word ‘outraging’ ‘Outraging' is a much stronger word 
than ‘wounding’. In Murray's Dictionary ‘outrage’ is explained as “to wrong 
grossly, treat with gross %^olence or indignity”. The Select Committee in their 
report stated: “We think that to penalise even an intentional outrage or attempted 
outrage upon the religious feelings of any class would be casting the net too wide for 
the cases with particular reference to which the Bill has been introduced. At the 
same time, we realize that the reference to the outraging of religious feelings was insert¬ 
ed to provide for the case of an insult to the founder of a religion or a person held 
sacred by the followers of a particular rehgion where such an outrage does not amount 
to an insult of the religion. It has in one instance been held that an insult to the 
founder of a religion is not necessarily an insult to the religion although it may out¬ 
rage the rclipous feelings of the followers of that religion. We have therefore pro- 
wded that the new section shall only apply in cases where a religion is insulted with 
the deliberate intention of outraging the rdigious feelings of its followers 

4. * Class '.—See Comment on s. 153A, supra 

5. ' Written '.—See Comment on s. 124A. supra 

6 . ' Visible representations ’-—See- Comment on s. 124A. supra. 

7. ' Attempts ’.—See Comment on s. 124A, supra 

8. ' Religious beliefs ’.—The Select Committee in their report stated that" to 
make it dear that an attack on a founder is not omitted from the scope of the sec¬ 
tion, we have spedfically made punishable an in^R to the ’religious beliefs’ of the 
followers of any religion The violently abusne and obscene diatribe against the\ 
founder or prophet of a religion or against a system of religion may amount to an 
attempt to stir up hatred or enmity against the persons who follow that religion. 
To attribute to the Mahomedan religion the teachings of the doctrine of Dawood, a 
heretic^ is insulting to that religion, and if done, deliberately and maliciously, would 
fall under s. 295A. There is a further reference to God, who, according to the Maho¬ 
medan religion, is a celibate, having given permission to Mahomedan males to have 
as many as four wives to boot and have as many non-Mahomedan women as they 

. like and other liberties with regard to women. I agree with the Sessions Judge as 
regarding this as insulting to the Mahomedan religion and if the insult is malicious 
and deliberate with the intention of outraging the feelings of Mahomedans the publi¬ 
cation would be an offence under s. 295A’’*, 

Power to prevent religious disorders.—Under s. 42 (1) of the Bombay Dis¬ 
trict Police Act (Bom. Act IV of 1890) the Distnct Magistrate or First Class Magistrate 
has power to stop harangues or dissemination of pictures, symbols, mimic represen¬ 
tations which may inflame religious animosity or hostility between different classes. 
Under the City of Bombay Police Act (Bom. Act IV of 1902), s 23 (2) (c), the 


• I Gazelle'of India, dated September 17, 
1927, Part V, p 2S1. 

2 Gazelle of India, dated September 17, 
1927, Part V. pp. 251-52 

I Gazelle of India, dated September l7, 
1927. Part V, p 251 


* Per Baker, J, ui AmWaf Paraz;i,(1929) 
Cnm. Appeals Nos. 17 and 18 of 1^, deed¬ 
ed by Patkar and Baker, jj, on Aoril 
1929 (Unrep. Bom.}. 
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Cominissioner of Police is invested with dmilar powers. 

Confiscation.—^The Local Government is empowered tmder s. 99A. Criminal 
Procedure Code, to forfeit any newspaper, book, or document which is deliberately 
and maliciously intended to outrage the religious feelings of any class of His Majesty's 
subjects by insulting the religion or the rdigious beliefs of that class, 


PRACTICE. 


Evidence.—Pro\c (1) that the accused spoke or wrote the words or made the 
visible representations. 

As to evidence of publication see Comment on s. 124A 

(2) That the accused thereby insulted or attempted to insult the rdipon or 
tlic religious beliefs of a class of His Majesty’s subjects. 

(3) Tliat the accused did so with the deliberate and malicious intention of 
outraging the religious feelings of that class*. 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Court of Session or Presidency Magistrate. 

The Select Committee in their report stated: “We desire to observe that by 
the reference to a Court of Session we mean a Court of Session sitting with asses 
sors"2. 


Sanction.—Sanction of Government is necessary for prosecution under this 
section*. The Select Committee in their report stated; “ We are of opinion that a pro¬ 
vision requiring the sanction of Government to the institution of a prosecution under 
this section is necessary in order to avoid fictitious or vindictive procadings which 
would not be likely to result in a conviction 

Charge.—I {name and o'ffice o/ Magistrate, etc.,) hereby charge vou {name 
of accused) as follows 

That you, on or about the-day of- , at-, by writing {or spcaldng) 

the words {m^tlion them) (or by visible representations, viz.-) insulted (or attempt¬ 

ed to insult) the religion (or the religious bdiefs) of a class of His Majesty's sub¬ 
jects, to wit-, with the deliberate and malicious intention of outraging the religious 

feelings of that class, and thereby committed an offence punishable under s. 295A of 
the Indian Penal Code and within my cognizance (or the cognizance of the Court of 
Session). 

And I hereby direct that you be tried (by the said Court {when tried by a Pre¬ 
sidency Magistrate omit these teords]) on the said charge. 


296. Whoever voluntarily causes disturbance* to any assembly 
lawfully^ engaged in the performance of religious 

£ious asso^ly. 


Disturbing reli- ^vorship^ or religious ceremonies, shall be punished 


with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 


COMMENT. 


Assemblies held for religious worship, or for the performance of religious cere¬ 
monies, are hereby protected from intentional disturbance. 

Ingredients.—^The section has the following essentials 

1. Causing of disturbance voluntarily. 

2. The disturbance must be caused to an assembly lawfully engaged in religious 
worship or religious ceremonies 

1. ‘Voluntarily causes disturbance*.—See s. 39, supra. Under this section 


• ’ Cftiiia fVani. (1929 ) 31 P. L R, 880, 32 
Cr. L J. 962. 

2 Gazette of India, dated Septembo^ 17, 
1927. Part V, p 252. 


* Critninal Procedure Code, s. 196. 

4 Gazette of India, dated September u, 
my. Part V, p. 252. , 
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proof of mtention is unnecessary, as the Code supposes an intention to insult, if the 
disturbance, in fact, follow immcxiiately as the result of the offender’s act. Assemblies 
lawfully engaged in the performance of religious worship or religious ceremomes are 
hereby protected from voluntary disturbance and insult, be that religion true or false. 

To constitute a ' disturbance' within the meaning of this section, a religious ser* 
%-ice need neither be stopped nor actually pre\-cntcd from being earned on; nor need 
a religious assembly be really disturbed* 'The word ‘disturb’ means ‘molest’ or 
‘vex’. Peaceful worship must not be interfered with Where one party could hear 
little or nothing of ^\hat the other reated. it was held that no disturbance “ was caused 
within the meaning of this section ”* Where the accused spread false rumours which 
caused a religious procession to come to an end. it was held that they could not be con- 
\uclcd of causmg disturbance within the meamng of this section* 


2. 'Lawfully engaged in the petfonnaocc of religious worship’.—The as¬ 
sembly must have b^ lawfully engaged in the performance of such worship or cere¬ 
monies. i.e, they must be doing what they have a nght to do*. If the ceremony is com¬ 
menced by an act which is not lawful, it cannot be said that the persons engaged in 
it are lawfully engaged from the mere draimstance of their falling into a posture of 
worship though such worship may be real*. 

A religious assembly held in a public street, or thoroughfare, so as to cause ob¬ 
struction, cannot be said to be " lawfully engaged ” within the meaning of this sectioru 
In a full bench case Subrahmania Ayyar, J. said : “ The object of section 
296 of the Indian Penal Code presumably is to secure freedom from molestation 
when people meet for the performance of acts in a quiet spot vested for the time in 
the assemblies exclusively ; and not when they engage in worship in an unquiet place 
open to all the public as a thoroughfare. The user of a highway for religious worship 
is altogether wanting in lawfulness”. Bhashyam Ayyangar, J., expressed the sq m? 
opinion. But Davies and Benson, JJ., while agreeing that no disturbance was caus^ 
by the accused in the case before them, did not share the same view as Subrahmania 
Ayyar and Bhashyam Ayyangar, JJ., did, as to the lawfulness of religious worship on 
the highway*. The former Chief Cwrt of the Punjab adopted the view of Subrah* 
mama Ayyar and Bhashyam Ayyangar, JJ. Where some boys were beating drums 
to summon people for joining a Moharram procesdon and on being asked by the ac¬ 
cused, whose horse was frightened, they did not stop, and the accused then seized the 
drums, but restored them the next day, it was held that the accused’s acts did not 
constitute an offence under this section, inasmudi as no assembly could be '* lawfully 
engaged” within the meaning of this section on a highway^. But where certain 
Lodhas, who, with the sanction of the public authorities, had been carrying flags to 
a temple in procession through a public street were attacked by persons who object¬ 
ed to the procession, it was hdd that such attack constituted a disturbance to the 
performance of a religious ceremony*. Where some Muhammadans took a tez/a 
procession through a private grove as a result of which a dispute ensued betwun 
Ilmdus and Muhammadans and the accused were convicted of an offence under this 
section, and it appeared that the Muhammadans had not established any right to talcp 
the iazta throu^ the grove, it was held that iw offence under this section was on ‘ 
mitted*. 

The worship must be a real worship and not a cloak for doing somtlhin 
and the assembly must be lawfully engaged in worship**. ^ 


CASES 


554. 

1 

820. 

Cal. 

FB. 


Disturbance caused by saying 'ainta'.—A mosque wa} ustd by the members 


Selvarajalu Naiker, (1889) 1 War 259. 
VijiaTOghava Ckauar, (1903 ) 26 Mad 

FB. 

Mohammad Husam, (1919) 17 A. L J. 
20 Cr. L J 421. 

Jatpal Cir v. H. Dharmapala. (18£6) 23 
60, Ramtam, (1895) 7 All 461, 474, 
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of a sect of Mahomedans called the Hanifls, according to whose tenets the word ‘ amin' 
(amen) should be spoken in a low lone of voice. While the Hanifis were at prayers, 
R, a Mahomedan of another sect, entered the mosque, and in the course of the prayers 
according to the tenets of his sect, called out “ amin ” in a loud tone of voice. For 
this act he was convicted of voluntarily di^urbtng an assembly engaged in religious 
worship under this section. The Allahabad High Court ordcr^ the case to be re¬ 
tried*. * But in a subsequent case it was held that a mosque is a place where all sects 
of Mahomedans arc entitled to go and perform their devotions as of right, according 
to their conscience; and a Mahomedan prorusuncing the word * amin ’ loudly, in the 
honest exercise of conscience, commits no olTcncc or civil wrong*, though he may by 
such conduct cause annoyance to his Icllow-worshippcrs in the mosque*. Any person, 
Mahomedan or not, who goes into a mosque not l^na fide for a religious purpose but 
mala fide, for the purpose of disturbing others engaged in their devotions, will render 
himself cnmmally liable* 

. . ' . * •'*.*: ‘ Uie worshippers were mat¬ 
ing one . . . 'he accused recited another 

manlTO ■ . .... * . e minds of the former from 

the act in which they were engaged, it was held that the act of the accused amounted 
to a disturbance of religious worship within the meaning of this section. To consti¬ 
tute the offence, it is not necessary that there should be an actual stay or interruption 
of the service* 

Disturbance caused by music.—^Where the accused passed in procession before 
a mosque with music while religious worship was going on between certain hours 
which, to the knowledge of the accused, were fwed for such worship by the District 
Mapstrate, U was held that the accused by Ihcir action disturbed the worship and 
were guilty under this section, and that it was not necessary that the accused should 
have an active intention to disturb religious worship, if knowing they were (ike/y to 
disturb it by their music they took the risk and did actually cause disturbance*. 

English case.—Where in a contest for situation of a clerk to a meeting house, 
one clerk pulled the other from the desk, it was held to be a disturbance, ^though 
the statute prohibiting disturbance was intended principally to apply to persons who 
would oppose a form of worship inconsistent with their own tenets*. 


PRACTICE. 


Evidence.—Prove (1) the existence-of the assembly in qucsU’ai. 

(2) That such assembly was, at the time of the offence, engaged in perform¬ 
ing religious worship or ceremony. 

(3) That the assembly being engaged in such performance was lawful. 

(4) That the accused caused disturbance of such assembly when so engaged. 

(5) That the accused did as above voluntarily. 

It is not necessary that the accused should have had an active intention to 
disturb religious worship. If he knew that he was likely to disturb it, it is sufficient*. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable by 
Magistrate, Presidency or first or seamd class. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows :— 

That you, on or about the-day of-, at-, voluntarily caused distur¬ 
bance to an assembly, to wit- , lawfully engaged in the performance of rdigi^s 

worsWp (or religious ceremonies) and therAy committed an offence punishable under 
s 296 of the Indian Penal Code and within my cognizance. 


1 Ramzam. (1885) 7 AU. 461. F.B 
3 Ata-ullah V. Aztm-ullah, (1889) 12 AIL 
494, F.B See Fazlul Kartm v. Hafi Moula 
Buksh, (1891) 18 I. A. 59 ; Moulvte Abdus 
Subhon V. Kurbart 4H.(1908)12 CWJ^. 289. 
* /aitsu V Ahmad VUah, (1889) 13 All 


,19, P.B. 

* KTisknaiatachari, (1884) 1 
« Sunku Seethiah. (1910) 34 Mad 92. 
» Hube, (1792) 5 T. R. 542. 
s Sun&u Seelhiah, sup. 
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And I hereby direct that you be tried on the said charge. 

297. Whoever, with the intention of wounding the feelings of 
any person, or of insulting the religion of any per- 
knowledge* that the feelings of any 
person arc likely to be wounded, or that the religion 
of any person is likel) to be insulted* thereby, ' 

commits an> trespass* in any place of worship* or on any place 
of sepulture*, or any place set apart for the performance of funeral 
rites* or as a depository for the remains of the dead, or offers any 
indignity to any human corpse’, or causes disturbance to any persons 
assembled for the performance of funeral ceremonies*, 

. shall be punished with imprisonment of either description for a 
term which may extend to one year, or with fine, or with both. 


COM MENT. 

Object.—The section deals more especially with trespasses on places of sepul¬ 
ture and places set apart for the performance of funeral rites and as depositories for 
the remains of the dead It extends the prinaple laid down in s. 295 to places which 
are treated as sacred. 

Tlie offence at which it stnkcs is intimately bound up with the commission 
of a trespass or subjett to that of deliberately offering an indignity to a corpse or 
causing disturbance to a body of persons assembled for religious purpose*. 

1. 'Intention, .knowledge'.—The essence of this section is an intention, or 
knowledge of likelihood, to wound feelings or insult religion, and when with that inten¬ 
tion or toowledge trespass on a place of sepulture, indignity to a corpse, or distur¬ 
bance to persons assembled for funeral ceremonies, is committed, the offence is 
complete-. \i^ere owing to a dispute between the parties a delay occurred in digging 
a grave, and the corpse was not present, it was held that this section was not applica¬ 
ble*. The section does not make an act committed in defiance of it an offence when 
that act is committed with the intention ol wounding the feelings of any person; it 
IS equally an offence if committed with the knowledge that the feelings of any per¬ 
son are likely to be wounded or the religion of any person is likely to be insulted 
thereby Persons who entered upon a burial place and ploughed up the graves were 
held to have committed an offence under this section, notwithstanding that their entry 
on the land was by the consent of the owner thereof*. Where the accused, who 
formed part of a committee whose duty it was to collect subscriptions to defray the 
cost of erecting a wall round a cemetery, stopped a corpse at the gate and demanded 
a fee before admitting it into the cemetery, and some discussion ensued during which 
the corpse was placed on the ground, but the party beanng the corpse were then admit¬ 
ted without payment, it was held that there was no indignity within the meaning of 
this section*. Four co-owners of a plot of land used to bury their dead in that land. 
Two of them opened a saw-pit close to the graves of a third co-owner’s relatives but did 
not disturb any of the graves It was held that they had not committed any offence 
under this section*. 

2. ' Likely to be insulted '.—An "act whidi is done with the knowledge that a 
person is likely to consider that act as an insult to his religion, is an act by which 
‘ religion is likely ’ to be insulted within the meamng of this Section 


I A/uslaffa Rafiim V. Moltlti}, (1909) 10 
Cr. L. J 160 

* BuThan Shah, (1887) P. R. No 26 of 
1887. 

5 Ibid. 

♦ Per Knox, J , in SubJjon, (1896) 18 AIL 



< Hajte Mohamed Ghouse Sahab, (1903) 
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* Khaja Mahomed Hamin Khan, (1881) 
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3 . 'Trespass'.—^The word ‘trespass’ here implies not merely criminal treS' 
pass as defined in s. 441, but also an ordinary act of trespass, i.e., an entry on another's 
land without lawful auUrority with the intention specified in the section. The Allaha¬ 
bad High Court has laid down in two cases that the word ‘ trespass ’ in this section 
has not the same meaning as that in the expression ‘criminal trespass’ defined in 
s. 441i Knox, J., in a case said : " I am not prepared to construe the word ‘ trespass’ 
in the present section as it is defined in the case of criminal trespass under the Penal 
Code. In a section of this kind 'I see no reason for restricting the original meaning of 
tile word, which covered any injury or olTcnce done, and to couple it with* entry upon 
property”*. The Calcutta High Court has similarly observed that the word ‘tres¬ 
pass ’ in this section means ” any violent or injurious act committed in such place and 
with such knowledge or intention as is defined in that section ” 2 . Although a person 
may ha\c obtained a decree for khas possession in respect of a piece of land and 
placed in possession thereof by the civil Court, if he damages structures erected over 
graves standing thereon and thereby wounds tlic feelings of the relatives of those 
buried, he commits the offence of trespass within the meaning of this section*. 

In a case before the former Chief Court of tlie Punjab one Judge expressed 
his agreement with the Allahabad and Calcutta view, but another Judge did not 
agree with it<. In an unreported case the Bombay High Court has laid down that 
the ‘ trespass ’ contemplated m this section is such a trespass as is defined in s. 441. 

The Rangoon High Court has hcld,that the N\ord ‘trespass' means any vio¬ 
lent or injurious act committed in such place and witli such knowledge or intention 
as is defined in this section. The accus^. who had gone to the mosque for prayers, 
was asked after the service, by some others why he had on former occasions abused 
the Moulvi and the congregation, and on his denial, an altercation ensued, when the 
accused abused all and sundry employing obscene epithets and threats. It was held 
that in order to convict the accused, it must be proved that he, with the intention of 
wounding tlie feelings of the Moulvi and the congregation, remained unlawfully within 
the mosque with intent thereby to insult or annoy them and that on tlie facts a con¬ 
viction under this section was wrong*. 

Where a joint owner of property entered into a grove for the purpose of demar¬ 
cating hi8 share and in doing so dug up certain graves, and expos^ the bones of the 
persons buried m spite of the remonstrances of the relations of the buried persons, 
it was held that he had committed an offence under this section*. Similarly, the 
erection of a shed over a visible grave belonging to tJic complainant’s family in a dis¬ 
used grave-yard claimed to be private property of the trespasser, with the knowledge 
that the feelings of the complainant would be likely to be thereby wounded, was held 
to be an offence under this section’. The accused dug up and levelled certain graves 
existing on a plot of land which had been sold to him by the mujawars of an adjoin¬ 
ing shrine whose names appeared as owners in the revenue records. The relatives 
of the persons buried in those graves prosecuted the accused. It was held that he 
was guilty under this section for the act of a person who destroyed or disturbed 3 
place of sepulture with the intention of wounding the feelings of any person or witii 
the knowledge that the feelings of any person were likely to be wounded was wrongful 
and amounted to a trespass, no matter whether the land in which the place of sepul¬ 
ture was included did or did not bdong to such person*. 

4. ' Place of worship —The trespass must be in a place of religious worship 
with the knowledge that the feelings of persons would be wounded thereby*. Where 
a mahar, a low. caste man, entered into a temple, an offence under this section was 
committed*o. A Hindu, who had sexual intercourse with a woman within an 

sure surrounding the tomb of a Mahomedan fakir was convicted under s. 295. It 


1 Subhan. (1896) 18 All. 395. 

2 Per Richardson, J, in Jhulan Sain, 
(1913) 40 Cal. 548, 551. 

* Abdul Kader v. Abdul Kasim, (1932) 
36 C W N 544, 33 Cr. L. J 517. 

* Umaj Dm. (1915) P. R. No 23 o! 
1915, 16 Cr L. J. 683 


* Mustan, (1923) 1 Ran 690. 

.« Ram Prasad. (1911) 33 All. 773 
’ Jhulan Sain. (1913) 40 Cal. 54a 

* Umar Dm. (1915) P. R. No 23 oi 
1915. 16 Cr. L. J. 683 

9 Bhagya. (1880) Unrep Cr. C 148- 
..io Ibid. 


•SEC. 297.1 


OFTCNCES RELAnNG TO RELIGION. 


681 


was held that in the absence of proof that the place was used for worship or othei- 
wjse held sacred, the conviction was bad, and Uiat it should be altered to a convic¬ 
tion under this section'. Persons having sexual connection inside a mosque were held 
guilty of an offence under this scction- 

5. ' Place of sepulture'.—Trespass on any place of sepulture comes with¬ 
in the purview of tins section. But where there have been only a few isolated and 
secret cases of burial m tJie course of many years on a piece of property, that would 
not be enough to constitute it a place of sepulture 

6 . * Funeral rites —The section contemplates disturbance of persons en¬ 
gaged in performing funeral ceremonies. Obstruction to the performance of obse¬ 
quies comes under this section* But a Moharram procession is not a funeral cere¬ 
mony within tile meaning of this section* 

7. ' Offers any indignity to any human corpse —^Vhere certain persons 
were comacted of having offered an indignity to a human corpse, inasmuch as they 
liad by using their influence prevented the grave-diggers from digging a grave for the 
corpse of the complainant's son, on account of tho complainant not having joined the 
Khilafat party, it was held that tlie accused had not committed any criminal offence. 
Stuart, J, ob&er\-cd • " I do not propose to expatiate upon the mentality of persons, 
who, to support their views as to what they conceive desirable m politics, use their 
influence to pre\ent a man from burying his little child. But as the law stands they 
have not committed any enminat offence in this particular case. The act was an 
act of bo>cotting and was not a criminal act elOier under the Penal Code or any 
•other law”’. 

8. 'Causes disturbance to any persons, etc.’—The word ‘disturbance’ im¬ 
plies some active interference in. or hindrance to, the performance of the funeral cere¬ 
monies, The grand-daughter-in-law of the complainant having died, the complainant 
and hi9 relations took the body out to the cremation ground and were preparing 
to cremate it when the accused came there and asked them not to cremate the tody, 
and on being asked why, said that they would state the reason to the police. It was 
held that the mere utterance of the words “ do not cremate the body ”, unaccompanied 
by any attempt to prevent the CTemation or by any manifestation on the part of the 
accused of their intention to interfere if the complainant and his relations should per¬ 
sist in having the body cremated, could not be regarded as a disturbance to the per¬ 
sons assembled for the performance of the funeral ceremonies within the meaning 

■ of this section". 


PRACTICE. 

Evidence.—Prove (1) that the place in question was (o) a place of worship; 
•or (b) a place of burial, etc. 

(2) That the accused committed trespass therein. 

(3) That he did so (0 intending thereby to wound the feelings of some 
person, or to insult the religion of some person; or («) with the knowledge that the 
feelings of some person would be likely to be wounded thereby, or that the religion 
• of some person would be likely to be insulted thereby. 

Or prove the following points:— 

(1) The existence of the human corpse. 

(2) That the accused offered an indi^ty thereto. 

(3) That he, when offering such indignity, intended or knew, etc, as in 

(3) above. ' 

Or prove the following points :— 


1 Ratna Mudali, (1886) 10 Alad. 126; 
JJga Po San. (1894) 1 U B. R. (1892-1896) 
199: Gaia, (1882) 5 C. P. L. R. (Cr.) 32. 

^ Maqiud Husain, (1923 ) 45 All 529 
I Subtamama Ayyan V Venkata Rayar, 
• (1883 ) 6 Mad. 254, 257. 


+ Ghostta V. Kalka. (1885) 5 A W. N. 49. 
* Amanat, (1921) 20 A L. J. 93, 94, 23 
Cr. L J. 72. 

« Mansal, (1918) P. R. No. 2 of 1919. 
20 Cr. L. J, 145. 
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(1) That persons were assembled for performing funeral ceremonies. 

(2) That the accused caused disturbance to such persons when assembled.. 

(3) That he did so intending therdiy, or knowing, etc., as in (3) above. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable by' 

Magistrate, Presidency, or first or scrond class. 

Charge.—1 {name and office of Magisirale, etc.,) hereby charge you {name- 
of accused) as follows :— 

That you, on or about the-day of-, at-, with the intention of wound¬ 
ing the feelings of-(or of insulting the rcli^on of-) [or with the knowledge that 

the feelings of-arc likely to be wounded (or that tire religion of—is likely to be- 

insulted thereby) ] committed a trespass in a place of worship, to wit-, (or on a 

place of sepulture, to wit-, or etc.,) and thereby committ^ an offence punishable- 

under s. 297 of the Indian Penal Code and witliin my cognizance. 

And I hereby direct that you be tried on tlie said charge. 

298. Whoever, with deliberate intention of wounding the reli- 
uitenne words, gious feclings‘ of any person, utters any word or 
rale "Scnt^^^*o sound in the hearing of that person or 

wound religious makcs any gesture in the sight of that person or 

places any object in the sight of that person, shall be- 
punished with imprisonment of either description for a term which, 
may extend to one year, or with fine, or with both. 

COMMENT. 

Object.—The authors of the Code say: “ In framing clause 2S2 (this sec¬ 
tion), we had two objects in view; we wish to allow all fair latitude to religious, 
discussion, and at the same time to prevent the professors of any religion from 
offering, under the pretext of such discussion, intentional insults to what Is held 
sacred by others. We do not conceive that any person can be justified in wounding: 
with deliberate intention the religious feelings of his neighbours by words, gestures- 
or exhibitions. A warm expresyon dropped in the heat of controversy, or an argu¬ 
ment urged by a person, not for the purpose of insulting and annoying the professors- 
of a different creed, but in good faith for the purpose of indicating his own, v-ill not 
fall under the definition contained in this clause 

1. ' Delibetatc intention of wounding the religious feelings'.—The Law* 
Commissioners observe : “ The intention to wound must be deliberate, that is, not 
conceived on the sudden in the course of disoission, but premeditated; it mu^ 
appear, not only that the party, being engaged in a discussion with another on the- 
subject of the religion professed by that other, in the course of the argument wn- 
sciously used words likely to wound hrs rel ' ito- 

the discussion with the ddiberate purpose of 

Code a party is held to be guilty if he cause____ >^- 

an offence, intending to cause that effect, or knowing that his act was likely to cat^e 
tt. Here there is a marked difference. Although the party uttering offensive wonfs- 
might be conscious at the moment of uttering them that they were likely to wound 
the feelings of his auditors, yet if it were apparent that he uttered them on the spui" 
of the occasion, in good faith, dmply to further his argument—^that he did not take 
advantage of the occasion to utter them in pursuance of a deliberate purpose to- 
offend—^he would not, we think, be liable to conviction under Clause 282 (this sm* 
tion). If however a party were to force himself upon the attention of anodier, ad¬ 
dressing to him, an involuntary hearer, an insulting invective against his religion, ne* 
would, wevconceive, fall under the deffnition, for the reasonable inference 
conduct W(^Id be that he had a ddiberate intention of wounding the religious feel¬ 
ings of his hearer ”2, 

1 Note J, p 137. 


2 2nd Rep., S. 252. 
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“ We are, Ihougli not without hesitation, inclined to think that in the very 
peculiar circumstances of this country, discourse addressed to any person witli the 
intention of com-erting him from the faith he professes, which, however it may 
wound his rdigious feelings, is not couched in insulting language, nor forced upon 
him in an insulting manner, should not be ainsidcrcd a crime 

In England an attempt to convert any one from the religion of the country 
by the most gentle and dispassionate address, is by law an offence; to attempt the 
same ihmg by contemptuous or vituperative language is an offence which would be 
se\-crdy puni^cd in practice. But the reason is that conversion is not recognised as 
a legitimate object The law assumes the truth of Christianity. But it is manifest 
that the Law and tlie Legislature of this country cannot assume the truth of any 
religion. And, as free discussion, or, in other words, attempt at conversion, is the 
, best criterion of the truth of any thing Uie truth or falsehood of which is not already 
assumed by law to be beyond controversy, it seems to follow that a bona fide attempt 
to convert ought not in tins country to be treated as a crime, even though the intention. 
to convert be an intention to do so by wounding the religious feeling of the persons 
addressed. We apprehend it is almost impossible to convert a sincere or ardent 
votary of any faith without wounding his religious feelings in the early stages of the 
process 

Deliberate intention of the accused may be inferred from his words as well 
as from his acts. 

CASES. 

Deliberate intendon to wound religious feelings.-.-^Ioterpolarion of a forbid¬ 
den chant.—Interpolation of a forbidden chant in an authorized ritual is an olTencc 
under this section^ ' 

Exhibiting cow's flesh,—[Exhibiting cow's flesh by carrying it m an uncover¬ 
ed state round a village with the deliberate intention of wounding the religious feel¬ 
ings of Hindus is an ofTcnce under this section*. But it has been held that religious 
feelings of M^omedans are not wounded by the slaughter of goats by ;haika and 
exposing the carcass outside or selling its flesh inside a shop, as Mahomedans do not 
worship goats*. 

No offence if religious feelings not wounded.-—Swearing on cow’s flesh,— 
^Vhere the accused, while his caste-people were sitting to dine at the complainant’s 
house, called out in the hearing of all that they would be eating cow’s flesh if they 
took food without them, which made them leave their dishes untouched, it was held 
that the accused could not be convicted under this section*. 

Wilful pollution of food served at a caste dinner.—Where certain Hindus 
present at a caste dinner had sat down to partake of the food which had been sened 
to them, when certain other members of the caste came, and after telling those who 
were seated to move to another place, which they refused to do, threw down a shoe 
amongst the men who were seated, and who in consequence left the food untouched, 
it was held that the persons who threw the shoe could not be convicted under this 
section^. This decision does not seem to be satisfactory. The authors of the Code 
have said that " the rendering the food of a Hindoo us^ess to him by causing it to 
be m what he considers as a polluted state is an injury”* necessitating punishment. 

'Throwing of dirty clothes.—^Wbere a woman threw a cloth, which she had 
been wearing at the time of her confinement after having given birth to an illegiti¬ 
mate child, on a person whom she alleged to be its father, it was held that that did 
not amount to an offence under this section as it deals with offences relating to reli¬ 
gion and not to castes*. 


1 2nd Rep, s. 254. 

2 Ibid, s. 255. 

* Natasitnha v. Shtte Krithna, (1892) 2 
Mad. Jur. 236 

* Rahman. (1893) 13 A. W. N. 144, 

* KiTpa Stmh. (1897) P. W. R. (Cr.) No. 


> of 1912 

« Dagadi, (1892) Unrep. Cr. C 592. 

» Mali Lai, (1901) 24 All. 155. 

* Note J, p. 137. 

• Tukaram v. Zeli, (1892 ) 6 C. P. R. 
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PRACTICE. 

Evidence.—Prove (1) that the accused uttered the words, or made the ges- 
•ture, etc. i 

(2) That he did so, intending to wound the religious feelings of any person. 

(3) That such intention was deliberate. 

To hold a person liable under this section the intention with which the words 
were uttered must be strictly proved; and it is not sulTicient to show tliat the utterer 
knew that his act was likely to wound the rcli^ous feelings of anybody^ 

“ It 13 not sufTicicnt for conviction that a person should do one of the acts 
described with the knowledge that he is thereby likely to wound the religious feelings 
of any person, nor even that he should do it with that intention, unless the intention 
be deliberate 

Procedure,—Not cognizable—Summons—Bailable—Compoundable—Triable by 
Magistrate, Presidency, or first or second class. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows ;— 

That you, on or about the-day of-, at-, uttered the word (specify 

it) in the hearing of- [or made a sound, to wit-, in the hearing of-; or 

made a gesture, to wit—•—, in the sight of-; or placed a certain object, to wit-, 

in the sight of—] witli the deliberate intention of wounding the religious feelings 
of the said person, and thereby committed an offence punishable under s. 298 of the 
Indian Penal Code and within my o^zancc. | 

And I hereby direct that you be tned on the'said charge. 

* Narastmha v Shree Knshna (1892) 2 * Per Plonden. J, in Hubibullah, (ISS9) 

.Mad. Jur 236 P R. No.j4 of 1890. 


CHAPTER XVI, 


Of Offe.nces -VFFECTIXG the Hum.an Bodv, 


The following offences alTcct the human body, viz :— 


1. Unlawful homiddc. 

(d) Culpable homiddc. 

(b) Muidcr. 

(c) Homiadc by rash or negliEcnt act. 
id) Suiade. 

2. Causing miscamagc. 

3. Exposure of infants and concealment 
of births of dijJdrcn 


(ft) Cnevous. 

5 Wrongful restraint and wrongful con- 
fineinent. 

6. Criminal force. 

7. Assault. 

8 Kidnapping 
9. Abduction. 

10 Slavery and forced labour 

11 Rape 

12 Unnatural offence 


Of Offences affecting Life. 


299. Whoever causes death’ by doing an act* with the inten¬ 
tion of causing death*, or with the intention of caus- 
^ Mpabie hoiru- bodily injury as is likely to cause death*, or 

with the knowledge that he is likely by such act to 
cause death*, commits the offence of culpable homicide. 


ILLUSTRATIONS. 

(o) A bys sticks and turf over a pit, with the intention of thereby cjiusing 
death, or with the knowledge that death is likely to be thereby caused Z, b^evuig 
the ground to be fmn, treads on it, faffs m and is killed. A has committed the 
olTencc of culpable homicide. 

(6) A knows Z to be behind a bush. B does not know it. A, intending to 
cause, or knowing it to be likely to cause Z’s death, induces B to hre at the bush. 
B ihes and kills Z. Here B may be guilty of no offence; but A has committed the 
offence of culpable homicide 

(c) A, by shooting at a fowl with intent to kifl and steal it, kills B, who is 
behind a bush; A not knowing that he was there. Here, although A was doing an 
unlawful act, he was iwt guilty of culpable homicide, as he did not intend to kill 
B, or cause death by doing an act that he knew was likely to cause death. 

Explanation P —A person who causes bodily injury to another 
who is labouring under a disorder, disease or bodily infirmity, and 
thereby accelerates the death of that other, shall be deemed to have 
caused his death. 

Explanation Where death is caused by bodily injury, the 
person who causes such bodily injury shall be deemed to have 
caused the death, although by resorting to proper remedies and skil¬ 
ful treatment the death might have been prevented. 

Explanation 5* —The causing of the death of a child in the 
mother’s womb is not homicide But it may amount to culpable 
homicide to cause the death of a living child, if any part of that 
child has been brought forth, though the child may not have 
breathed or been completely born. 

COMMENT 

This section defines culpable homicide as the act of causing death with one of 
three intentions, viz, causing death, causing such bodily injury as is hkdy to cause 
death, or doing something which the accused knows to be likely to cause death. 
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PRACTICE. 

Evidence.—Prove (1) that the accused uttered the words, or made the ges- 
.ture, etc. I 

(2) That he did so, intending to wound the religious feelings of any person. 

(3) That such intention was deliberate. 

To hold a person liable under this section the intention with which the v^ords 
were uttered must be strictly proved; and it is not sufficient to show that the utterer 
knew that his act was likely to wound the religious feelings of anybody*. 

“ It is not sufficient for conviction that a person should do one of the acts 
described with the knowledge that he is thereby likely to wound the religious feelings 
of any person, nor even tliat he should do it with that intention, unless the intention 
be deliberate”* 

Procedure.—Not cognizable—Summons—Bailable—Compoundable—Triable by 
Magistrate. Presidency, or first or second cla^ 

Charge.—I {tiame and office of Magistrole. etc,) hereby charge you (name 
of accused) as follows :— 

That you, on or about the-day of-, at-, uttered the word (specify 

it) in the hearing of- [ot made a sound, to wit-, in the hearing of- or 

made a gesture, to wit—•—, in the sight of-; or placed a certain object, to wit-, 

in the sight of—] witli the deliberate intention of wounding the religious feelings 
• of the said person, and thereby committed an offence punishable under s. 298 of the 
Indian Penal Code and within my cognizance ) 

And I hereby direct that you be tned on the said charge. 

* iVffrasimAa v Sftrcc Krisltna. (1892) 2 * Per Pionden. J, m HubibuUah, (I8S9) 

Alad Jur 236 P R. Noj-l of 1890. 



CHAPTER XVI. 

Ol- OFIXN'CES .\ffecting the Hum.\n Bouv. 


The following offences affect the human body, viz :— 


1- CnUwful homicide. 

(a) Culpable homicide- 

(b) Nlurdcr. 

(c) Homiade by rash or ncghgcnl act. 

(d) &idde. 

2. Causing miscamage. 

3 Expo=wre of mfanls and concealment 
of births of diildrtn. 

4. Hurt. 

(i) Simple. 


(d) Gnevous. 

5 Wrongful restraint and wrongful con¬ 
finement. 

6 Criminal force 
7. Assault. 

8 Kidnapping, 

9 Abduction 

10 Slaserj’ and forced labour 

11 Rape 

12 Unnatural offence 


Of Offences affecting Life. 


299, Whoever causes death* by doing an act* with the inten¬ 
tion of causing death*, or with the intention of caus- 
^^ipabie homi- j^g bodily injury as is likely to cause deatli*, or 
with the knowledge that he is likely by such act to 
cause dcath^ commits the offence of culpable homicide. 


ILLUSTRATIONS 

(a) A lays sticks and turf over a pit. with the intention of thereby wusing 
death, or with the knowledge that death is likely to be thereby caused Z, bdieving 
the ground to be firm, treads on it, falls in and is killed A has committed the 
offence of culpable homicide. 

(b) A knows Z to be behind a bush B docs not know it. A, intending to 
cause, or knowing it to be likely to cause Z’s death, induces B to fire at the bush. 
B fires and kills Z Here B may be guilty of no offence; but A has committed the 
offence of culpable homicide 

(c) A, by shooting at a fowl with intent to kill and steal it, kills B, who is 
behind a bush, A not knowing that he was there. Heie, although A was doing an 
unlawful act, he was not guilty of culpable homicide, as he did not intend to kill 
B, or cause death by doing an act that he knew was likely to cause death 

Explanation P .—A person who causes bodily injury to another 
who is labouring under a disorder, disease or bodily infirmity, and 
thereby accelerates the death of that other, shall be deemed to have 
caused his death. 

Explanation 2^^Where death is caused by bodily injury, the 
person who causes such bodily injury shall be deemed to have 
caused the death, although by resorting to proper remedies and skil¬ 
ful treatment the death might have been prevented. 

Explanation 3 *.—The causing of the death of a child in the 
mother’s womb is not homicide But it may amount to culpable 
homicide to cause the death of a living child, if any part of that 
child has been brought forth, though the child may not have 
breathed or been completely born. 


COMMENT. 


This section defines culpable homicide as the act of causing death with one of 
three intentions, viz, causing death, causing such bodily injury as is likely to cause 
dcatli. or doing something which the accused knows to be likely to cause death 
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Homicide,—Homicide is the killing of a human being by a human beings It 
is either (A) lawful, or (B) unlawful. 

Lawful homicide, or simple homidde, includes several cases falling under the 
General Exceptions (Chapter IV). 

Unlawful homicide includes (1) culpable homicide not amounting to murder; 

(2) murder (S. 300) ; rash or negligent homicide (S. 304A) ; and (4) suicide (SS. 
305, 306). 

(A) Lawful or simple homicide.—This may be divided into two classes— 

1 . Excusable homicide.—This class includes the following cases :— 

(1) Where the death is caused by accident or misfortune, and without any 
criminal intention or knowledge in the doing of a lawful act, in a lawful manner, by 
lawful means, and with proper care and caution (s. 80). 

(2) Where the death is caused by a child, or a person of unsound mind, or 
mi intoxicated person, as will come under ss. 82, 83, 84 and 85. 

(3) Where the death is caused unintentionally by an act done in good faith 
for the benefit of the person killed, when 

(i) he or, if a mmor or lunatic, his guardian has expressly or impliedly 
consented to such an act (ss. 87, 88), or 

(it) where it is impossiUe for the person killed to signify his consent, or 
where he is incapable of giving consent, and has no guardian from whom it is possi¬ 
ble to obtain consent m time for the thing to be done with benefit (s. 92). 

All the above cases are dealt with in the General Chapter ol Exceptions. 

7 Justifiable homicide.—This class includes cases where the death is caused— 

(1) By a person, who is bound, or by a mistake of fact, in good faith, be¬ 
lieves himself, bound, by law (s. 76). , 

(2) By a Judge when acting judicially in the exercise of any power which 
IS, or which in good faith he believes to be, given to him by law (s. 77). 

(3) By a person acting in pursuance of the judgment or order of a Court of 

Justice (s. 78). ^ _ 

(4) By a person who is justified or who by reason of a mistake of fact, in 
good faith, believes himself to be justified by law (s.)79). 

(5) By a person acting without any criminai intention to cause harm, and^ 
in good faith, for the purpose of preventing or avoiding other harm to person or' 
property (s. 81). 

(6) IVhere the death is caused m exercising (he right of private defence of 
person or property (ss. 100, 103). 

(13) Unlawful homicide.—Culpable homicide is the first kind of unlawful homi¬ 
cide. It is the causing of death by doing— 

(i) an act with the intention of causing death , 

(ii) an act with the intention of causing such bodily injury as is likely to 
cause death ; or 

(Hi) an act with the knowledge that the act was likely to cause death. 

Without one or other of these elements an act, though it may be in its nature 
criminal and may occasion death, will not amount ,to the offence of culpable hotni- 
cide*. 

The existence of an evil motive is not at all necessary. Malice is not made a 
necessary ingredient of the definition. Whatever may be the motive which incites the 
action and whether or not any motive whatsoever be discoverable, if the act f^s 
within any of the above elements, and none of the General Exceptions (Chapter IV) 
is applicable, it is culpable homicide. . 

English law.—Manslaughter is the unlawful killing of another without m^ice 
aforethought, express or implied It is of two kinds ; (1) Voluntary; (2) Involim 
tary. 


Stephen's Dig. of Cr. L., Art 239. 


Rahee, (1866) Unrep. Cr. C. 6. 
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(1) Voluntary’ nunslaughtcr : where a man greatly provokes anoUier, and the 
other kills him ; cr where, upon a sudden quarrel, two persons fight and one of them 
kills the other. 

Tlicse two cases are met wiUi by exceptions (1) and (4) to s. 300. 

(2) Involuntary manslaughter • where death is caused by accident in doing an 
unlawful act not amounting to felony; or where death is caused by culpable neglect, 
Lc.. while doing a lawful act m an unlawful manner. 

The first case will not be culpable homiadc under the Code as will appear from 
ill. (e) to this section : and tlie second case is separately provided for by s. 404A. 

Under ilie Enghsli law, it is neitlier murder nor manslaughter unless the death 
takes place within a year and a day from the blow or otlier cause. If the deceased 
died after that time, the law would presume that his death had proceeded from 
some other cause*. Tlus rule is not adopted in the Code*. 

1 . '\Vhoc%er causes death'.—'Death' means the death of a human being 
(s. 46). The causing of the deatli of a child in the mother’s womb is not homicide. 
But It may amount to culpable homicide to cause the death of a living child, if 
any part of the child has been brought forth, though tlie child may not have 
breathed or been completely bom* Under the English law complete emergence of 
the cliild from Uie womb is necessary before it is recognized as a human being. It 
is immaterial if the person whose death has been caused is not the very person whom 
the accused intended to kill (sec ill (u) and s 301) The offence is complete as 
soon as any person is killed The Madras High Court has held, though not un- 
ammously, that it is sufilaent for the purpose of this section if criminal intention oi 
knowledge on Uie part of the accused existed with reference to any human being, 
Uiough the death of the person who actually fell a victim to the accused's act was 
■ne\-cr compassed by him. All -that the section requires is, that there should be an 
intention to cause death or knowledge that death is likely to be the result, and there 
•is nothing in the section which necessitates that the homicidal intention or knowledge 
must be with reference to the life of the person whose death is actually caused Illus¬ 
tration (fl) makes it quite clear that the Legislature deliberately employed general 
and unqualified language in order to cover cases where the person whose death is 
caused, by the act of Uie accused, was not the person intended to be killed by him, 
but some other person. In this case the accused wanted to kill a person on whose life 
he had effected large insurances, and to secure his object gave him some sweetmeat 
(halva) in which he had mixed arsenic and mercury m a soluble form, to eat The 
man ate a portion of the sweetmeat at the house of the accused’s brother-in-law, but 
not IikiBg its taste, threw away the remainder on the spot. A daughter of the 
.accused’s brother-in-law picked up the sweetmeat without the knowledge of the accused, 
ate a portion of it herself, and gave some to another child who also ate it. The two 
diildren who had eaten the poisonous sweetmeat died from the effects of it, but the 
intended victim survived after considerable suffering. It was hdd by Benson and 
Abdur Rahim, JJ., (Sundara Aiyar. J, dissenting) that the accused was guilty of 
murder. Benson, J, said . "The section does not require that the offender should 
intend to kill (or know himself to be likely, to kill) any particular person. It is 
■ enough if he ‘ causes the death ’ of any one by doing an act with the intention of ‘ caus¬ 
ing death ’ to anyone, whether the person intended to be killed or anyone else This 
is clear from the first illustration to the section .Nor is it necessary that the death 
should be caused directly by the action of the offender, without contributory action 
by the person whose death is caused or by some other person That contnbutory 
action by the person whose death is caused will not necessarily prevent the act of 
“the offender from being culpable homiade, even if the death could not have occurred 
without such contributory action, is clear from the above illustration, and that con¬ 
tributory action by a third person will not necessarily prevent the act of the offender 
-from bdng culpable homicide, even if the death could not have occurred without 


1 Hawk. P C, c 31, s 9 , 1 East P C. 


= 1st Rep, ss. 327, 330. 
* Vide explanation 3. 
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such contributory action, is clear from the seojnd illustration.. .the language of the' 
section and the illustration seem to me to show that neither the contributory action of' 
Appala Narasimhulu (the accused) in throwing away part of the sweetmeat, nor the 
contributory action of the girl in picking it up and eating it prevent our holding that, 
it was the accused who caused the girl’s death 

2. ‘ By doing an act ’.—None of the endless variety of modes by which human 
life may be cut short before it becomes in the oiurse of nature extinct, is excluded. 
Death may be caused by poisoning, starving, striking, drowning, and by a hundred- 
different ways. 

By s. 32 words which refer to acts done extend also to illegal omissions and 
the word ‘ illegal' is applicable to everything wliich is an offence, or which is prohibited 
by law, or which furnishes ground for a civil action (s. 43, supra). 

“ In order to ascertain what kinds of killing by omission are crinunal, it is- 
necessary, in the first place", says Stephen*, “to ascertain tlie duties which tend to 
the preservation of life. They are as follows;—A duty in certain cases to provide- 
the necessaries of life; a duty to do dangerous acts in a careful manner, and to- 
employ reasonable knowledge, skill, care, ani caution therein; a duty to take proper 
precautions m dealing with dangerous things; and a duty to do any act undertaken 
to be done, by contract or otherwise, Uie omission of which would be dangerous to- 
life. Illustrations of these duties are the duty of parents or guardians, and in some- 
cases the duty of masters, to provide food, warmth, clothing, etc., for children; the 
duty of a surgeon to employ reasonable sldll and care m performing an operation 
the duty of the driver of a carnage to drive carefully ; the duty of a person employed 
in a mine to keep the doors regulating Uie ventilation open or ^ut at proper Umes 
To cause death by the omission of any such duty is homicide but there is a distinc¬ 
tion of a somewhat indefinite kind as to the case m which it is and is not unlawful in 
the sense of being criminal. In order that homicide by omission may be criminal 
the omission must amount to what is sometimes called gross, and sometimes culpable 
negligence. There must be more, but no one can say how much more, carelessness 
than is required in order to create a civil liability 

The authors of the Code say : “ When acts are made punishable on the ground 
that those acts produce, or are intended to produce, or are known to be likely to- 
produce, certain evil effects, to what oitent ought omissions which produce, whi(^ 
are intended to produce, or which are known to be likely to produce, the same evil 
effects to be made punishable? 

" Two thmp we take to be evident; first, that some of these omissions ought 
to be punished m exactly the same manner m which acts are punished , secondly, that 
all these omissions ought not to be pumshed. It will hardly be disputed that a gaoler 
who voluntarily causes the death of a pnsoner by omittmg to supply that prisoner 
with food, or a nurse who voluntarily causes the death of an infant entrusted to her 
care by omitting to take it out of a tub of water into which it has fallen, ought to be- 
treated as guilty of murder. On tlie other hand, it will hardly be maintained that a 
man should be punished as a murderer because he omitted to relieve a beggar 
though there might be the dearest proof that the death of the beggar was the eff^ 
of this omission, and that the man who omitted to give tlie alms knew that the death 
of the beggar was likely to be the effect of the omission. It will hardly be 
ed that a surgeon ought to be treated as a murderer for refusing to go from Calcutta 
to Meerut to perform an operation, although it should be absolutely certain that thu- 
surgeon was the only person in India who could perform it, and that if it were not 
performed, the person who required it would die. It is difficult to say whether a 
Penal Code which should put no omissions on the same footing with acts, or 
Penal Code which should put all oimsdons on the same footing with acts, wou 
produce consequences more absurd * and revolting There is no country in 
either of t^iese prmciples is adopted. Indeed, it is hard to conceive how, if eim 
were adopted, society could be held together. 


^ SuTyaiiara\ana Murtky, (1912) 22 l^L 
L J 333, 336, ^7, [1912] M W. N 136, 11 


M. L T. 127. .. , ..v „ irt 

Histors’ of Criminal Law, Vol HI. P- 



SEC. 299.) CULP.UJU: HOMICIDE. $89' 

•* It is plain, Uicrclorc, Uiat a middle course must be taken ;*but it is not easy 
to doenmne Viliat Uiat middle course ought to be. The absurdity of the two extremes^ 
IS ob\ious. But there are innumerable intermediate points : and wherever tiie line of 
demarcation may be drawn, it v\ill, we fear, include some cases which might 
wish to exempt, and will exempt some whicli we might wish to include.... 

“ Wrat we propose is this, that where acts are made pumshable on the ground, 
that they have caused, or have been intended to cause, or have been known to be 
hkdy to cause, a certain evil effect. omissions whicli have caused, which have been 
mtended to cause, or which ha\e been known to be likely to cause, the same effect 
shall be purushable m Uie same manner, prodded tfiat sudi omissions were, on other 
grounds, illegal. An omission is illegal (see clause 28) if it be an offence, if it be a 
breach of some direction of law, or if it be sucli a wrong as would be a good ground 
for a civil action. 

“Wc cannot defend this rule better than by giving a few illustrations of the 
way in whidi it wiU operate. A omits to give Z food, and^by that omission volun- 
lanly causes Z's deatli Is this murder’ Under our rule it is murder if A was Z’s 
gaoler, directed by the law to furnish Z with food It is murder if Z was the infant 
child of A, and had therefore a legal right to sustenance, w'hich right a Civil C^ourt 
would enforce against A. It is murder if 2 was a bedndden invalid, and A a nurse 
hired to fa3 Z It is murder if A was detaining Z in unlawful confinement, and 
had thus contracted (see clause 338) a legal obligation to furnish Z, during the 
continuance of the confinement, with necessaries. It is not murder if Z is a beggar, 
who has no otlicr claim on A tlian that of humanity 

“A omits to tcU Z that a nver is swollen so high that Z cannot safely attempt 
to ford it, and by this omission voluntarily causes Z's death This is murder, if A is 
a peon stationed by authority to warn travellers from attempting to ford the river. 
It is murder if A is a guide who had contracted to conduct Z It is not murder if A 
is a person on whom Z has no other claim than that of humanity 

“ A savage dog fastens on Z A omits to call off the dog, knowing that if the 
dog be not calli^ off, it is likely that Z will be killed. Z is killed. This is murder in 
A, if the dog belonged to A, inasmuch as his omission to take proper order with the 
dogis illegal (Clause273). But if A be a mere passer-by, it is not murder "» 

It will, therefore, appear that if death is caused— 

(0 by an illegal omission with the intention that such omission should cause 

death; 

(ii) by an illegal omission with the intention that such omission should cause 
such bodily injury as is likely to cause death: 

(ill) by an illegal omission with the knowledge that death is likely to be the 
result of such omission , 

it will be culpable homicide 

^ See cases under s 300 relating to neglect to supply medical aid or food 
Death caused by the effect of words on the imagination or the passions.— 
The authors of the Code say " The reasonable course, m our opinion, is to consider 
speaking as an act, and to treat A as guilty of voluntary culpable homicide, if by 
spe^ng he has voluntarily caused Z’s death, whether his words operated circuitously 
by inducing Z to swallow poison or directly by throwing Z into convulsions. 

“.. .It would be most difficult to prove to the conviction of any Cburt that 
death liad really been the effect of excitement produced by words; it would be still 
more difficult to prove that the person who spoke the words anticipated from them 
an effect which, except under very peculiar circumstances, and on very peculiar con¬ 
stitutions, no words would produce Still it seems to us that both these points 
might be made out by ovenvhelming evidence, and, supposing them to be so made 
out, we are unable to perceive any distinction between the case of him who volun¬ 
tarily causes death in tliis manner, and the case of him who \oluntanIy causes death 
by means of a pistol or a sword Suppose it to be proved to the entire conviction 


Note M. pp. 138. 139. 140 
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“ k 15 plain, Uicrcforc, Uiat a middle (XKir^ must be taken ,»but it is not easy 
to docmunc \\lut that middle course ought to be. The absurdity of the two extremes 
IS ob\ious. But there arc innumerable intermediate points ; and wherever Uie line of 
demarcation may be drawn, it will, t\e fear, include some cases which we might 
wish to exempt, and mil c.\cmpt some which we might wish to include. .. 

“WTiat %\c propose is tins, that where acts are made punishable on the ground, 
that they have caused, or ha\c been mtended to cause, or have been known to be 
likdy to cause, a certain evil effect; omissions which have caused, which have been 
intended to cause, or which ha\e b^ known to be likely to cause, the same effect 
shall be punishable in the same manner, provided tliat such omissions were, on other 
grounds, illegal. An omission is iDegal (see clause 28) if it be an offence, if it be a 
breach of some direction of law, or if it be sudi a wrong as would be a good ground 
for a ci\al action. 

" ^Ye cannot defend this rule better than by giving a few illustrations of the 
way in whidi it will operate. A omits to give Z fo^. and.,by that omission volun- 
tanly causes Z’s death. Is this murder? Under our rule it is murder if A was Z’s 
gaoler, directed by the law to funush Z with food It is murder if Z was the infant 
child of A, and had therefore a legal nght to sustenance, whidi nght a Civil Court 
would enforce against A. It is murder if Z was a bedridden invalid, and A a nurse 
hired to fctB Z. It is murder if A was detaining Z m unlawful confinement, and 
liad thus contracted (see clause 338) a legal obligation to furnish Z, during the 
continuance of the confinement, with necessaries. It is not murder if Z is a beggar, 
who has no oUicr claim on A than that of humanity. 

" A omits to tell Z that a nver is swollen so high that Z cannot safely attempt 
to ford It, and by this omission voluntarily causes Z’s death Tins is murder, if A is 
a peon stationed by authonty to warn travellers from attempting to ford the nver. 
It IS murder if A is a guide who had contracted to conduct Z It is not murder if A 
is a person on whom Z has no other claim than that of humanity 

“ A savage dog fastens on Z A omits to call off the dog, knowing that if the 
dog be not call^ off. it is likely that Z will be lulled. Z is killed This is murder in 
A, I'f the dog belonged to A. inasmuch as his omission to take proper order with the 
dog is illegal {CIause273). But if A be a mere passer-by, it is not murder”* 

It will, therefore, appear that if death is caused— 

(f) by an illegal omission with the intention that such omission should cause 

death; 

(ii) by an illegal omission with the intention that such omission should cause 
such bodily injury as is likely to cause death , 

(iii) by an illegal omission with the knowledge that death is likely to be the 
result of such omission, 

It will be culpable homicide 

_ See cases under s 300 relating to neglect to supply medical aid or food 

Death caused by the effect of words on the imagination or the passions.—■ 
The authors of the Code say • ” The reasonable course, in our opinion, is to consider 
speaking as an act, and to treat A as guilty of voluntary culpable homicide, if by 
speaking he has volantanly caused Z's death, whether his words operated circuitously 
by inducing Z to swallow poison or directly by throwing Z into convulsions 

“.. .It would be most difficult to piwe to the conviction of any Court that 
death had really been the effect of exatement produced by words, it would be still 
more difficult to prove that the person who spoke the words anticipated from them 
an effect which, except under very peculiar circumstances, and on very peculiar con¬ 
stitutions. no words would produre. Still it seems to us that both these points 
might be made out by ovenvhelmmg evident; and, supposing them to be so made 
out, we are unable to perceive any distinction between the case of him who volun¬ 
tarily causes death in this manner, and the case of him who voluntanly causes death 
by means of a pistol or a sword Suppose it to be proved to the entire conviction 
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"Hia that Z, the deceased, was in a ^ery critical state of health : that 
' Z's property, had been informed by Zs phj'adans that Z’s recovery 
Tended on his being kept ipiiet in n^d. and that the smallest mental 
auld endanger his life; that A immediately broke into Z’s sick rxwxn, 
a dreadful piece of which \«is a pure invention ; that Z went 

’ died on the spot; that A had afterwards boasted of having cleared the 
-nseif to a good property by this artifice; these things being fully proved, 
could dwibt that A had voluntsTUy caused the death of Z; nor do we 
any reason for not punishing A in the same manner m wliich he would 
punished if he had mixed arsenic in Z’s raedidne 
The following illustrations among others stood in die ongjnal draft Code^ 

“(b) A, witii the intention or knowledge aforesaid, relates agitatiBg tidings to 
T IS m a entical stage of a dangerous illness; Z dies in consequence. A has 
''ted the oSence of voluntary culpable bomidde. 

*‘{c) A with the imtniion or knowledge afc«esaid. gives Z his choice whether 
ill kill himself, or suffer lingering torture ; Z kills himself in consequenoj. A has 
'‘ted the offence of volunta^ culpable honuddCL" 

Tlie Commi^oners in their Firu Report* say : “ Having maturely «)nsidercd 
ae matter, we come to the same concluaon with the authors of the Code, tliat if 
is certainly caused by words dehberately used by a person with the intention 
of causing that reailt, or witli the knowledge that in the condition of the party to 
-whom the words are spoken it is hkely that they will make such an impression upon 
■him as to cause his death, and without any such excuse as is admissible under any 
• 0 / the provisions in the chapter of General Exceptions, there is no soffident reason 
^vhy that person should be e.voepted from the penalty of culpable homidde, any more 
than one who has caused death by the infliction of a bodily injuiy which he toiw to 
be likely to cause death. Here is the wilful doing of that which is known to be 
likely to produce evil, manifesting the mens tea essential to cnnunal responsibility ; the 
•evil produced is death ; the efficient cause, the words spoken. It is scarcely agreeable 
to reason, that having traced the effect to its cause, the law should refuse to 
acknowledge it as an effective cause; or that the Judge should be obligcrf to 
say, it is true the effect was produtod by the operation of words, but words in law arc 
not an act, therefore the speaker is not criminally responsible “ 

Ejigfish Idle.-—The EngUsh law takes no aigiuia:^ of homidde unless deatli 
results from bodily injury, caused by some act or omission, as distm^ished from 
•death occasioned by an influence on the mind, or by any disorder or disease arising 
from aich influence, 

" If a man either by working upon the fancy of another, or possibly by harsh or 
unkind usage puts another into such passion of grief or fear, that the party either 
■dies suddenly, or contracts some di&eas^ whereof he dies, though, as the circumstances 
of the case may be, this may be murder or manslaughter in the sight of God. yet in 
foTO hutnoiio it cannot come under the judgment of felony, because no e.xtcrml act of 
violence was offered whereof the common law can take noUce, and secret things 
belong to God 

Death caused without intcorion whilst doing an unlawful aa.—If death is 
caused under circumstances specified in s. SO. the person causing the death \riU ^ 
taoneraled under that section. But if it k caused in doing an unlawful act. the 
-question arises whether he shenild be punished for causing iL authors of the Code 
■ remark: “It will be admitted that when mi act is in itself innocent, to punish the 
person who does it because bad consequeiice^ which no human wisdom could have 
foms^, hav^ followed from it w<»ild be in the highest degree barbarous and absurd 
But if an offender while committing a crime causes death which he did not intend 
£.0 cause, or knew himself likely to causey he should be punished for the accident. 
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“To punisli as a murderer e\ery man who, while committing a heinous offence, causes 
.dcaUi by pure misadventure, is a course which evidently adds nothing to the security 
human life. No man can so conduct himself as to make it absolutely certain that 
iie sliall not be so unfortunate as to cause tlie death of a fellow creature. The utmost 
that he can do is to abstain from et'crythmg which is at all likely to cause death. 
-No fear of puruslimcnt can make him do more tlian this ; and, therefore, to punish a 
man who has done tliis can add nothing to the security of human life. The only good 
effect whidi sudi punishment can produce will be to deter people from committing any 
of those oiTcnces which turn into murders what are in tliemsdvcs mere accidents. It 
is in faa an addition to the punishment of those offences, and it is an addition made 
in the very worst way. For example; hundreds of persons in some great cities are 

in the habit of picking pockets. They know that they are guilty of a great offence- 

Unhappily one of Uiese hundreds attempts to take Uie purse of a gentleman who has 
a loaded pistol in his pocket. The tliicf toudies the trigger, the pistol goes off, the 
^Ueman is shot dead To treat the case of tins pickpocket differently from that 
of Uic numerous pickpockets .who steal under exactly the same circumstances, wiUi 
^exactly the same intentions, with no less risk of causing death, with no greater care to 
a\xiid causing dcatli, to send them to the house of correction as thieves, and him to 
the gallows as a murderer, appears to us an unreasonable course... 

“ ^Ye tmst... that we have judged correctly in proposing that when a person 
engaged in the commission of an offence causes death by pure accident, he shall suffer 
only the punishment of his offence, without any addition on account of such accidental 
death See ill. (c) to tins section which is conlraiy to BogUsh law. The Court of 
Criminal Appeal in England has held that if the proximate cause of an act leading to 
death Is terror caused by another, the latter may be guilty of manslaughter, though 
he used no violence*. If two people are fighting in anger and one of them falls over 
and is killed, it is a case of manslaughter against the other^ If a person were stand¬ 
ing at the edge of a cliff and another were to hold up his fist before him m a 
figliting manner, so that he fell over and was killed, it would be a case of man- 
•slaughter against that other*. Causing death through flight or retreat from a rea¬ 
sonable apprehension of senous violence is manslaughter* 

English laiv.—U a person whilst committing an unlawful act accidentally kills 
another he would be liable for manslaughter or murder according as his act was 
felony or misdemeanour* But in subsequent cases this principle has been considera- 
'bly modified’. 

3. ' With the intentioa of causing death'.—By ‘ intention ’ is meant the expec¬ 
tation of the consequence m question " It is an universal principle, that when a 
.man is charged with doing an act, of which the probable consequence may be highly 
injurious, the^intention is an mference of law resulting from the doing the act”*. 
Intention does not imply or assume the existence of some previous design or fore¬ 
thought. It means an actual intention, the existing intention of the moment, and 
is proved by, or inferred from, the acts of the accused and the circumstances of the 
case*. Thus the deliberate use by a sane man of deadly weapons, the deliberate dis¬ 
charge of loaded fire-arms, leads at once to the inference that his intention was to 
. -cause death. No proof of intention beyond that which such an act of itself supplies 
is requisite. 

• The presumption of law is that a man intends the natural and inevitable conse- 

-quences of his own acts It is, therefore, not necessary to take into consideration the 
.accused’s state of mind, at the time of committing the act in question, for the par- 
7 Pose of determining whether he intended to cause death, or not‘“. In a Calcutta case. 
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Mukerji, J., has observed that it is not always quite easy to apply the rule ot 
English criminal law that a man must be presumed to intend the natural or pro¬ 
bable (xinsequences of his act to the Indian criminal law in view of the distin^on 
that the Penal Code makes between mtention and knowledge. On the question of 
knowledge much depends on the intellectual capadty of the actor^ 

The e.xistence of intention is not to be inferr^ unless death follows as a natural 
and probable consequence from Uie act \Vhere, for instance, death is caused by a 
push or blow, whi(± would not cause the death of a healthy person, because the- 
person whose death is caused suffered from a disease, it would not be fair to infer 
mtention or even knowledge. The consequence here is far from being the natural and 
probable consequence of the act done, and it must be suppo&cd that the offender 
never contemplated the result Some extrinsic evidence should be adduced and called 
for to show the real intent or knowledge in such a case, e.g., that the offender ivas- 
aware of the disease and the blow was given on the diseased part. Thus where the 
death is caused by an extraordinary- tntcr\erung arcumstance, no presumption of in¬ 
tention or knowl^ge can be said to anse. The intention or Imowledge must be 
proved as a matter of fact There must be a specific finding of the intention to cause- 
deaths 

No constructive, but an actual, intention to cause death is required*. 

The ‘intention or 'knowledge' with which an act which caused death was 
committed is not constructiie or a presumption of law. but a matter of fact to be 
judged of in each case, and proof of collateral facts to explain the motives and designs 
of the accused is admissible* 

Where death is caused by an act which is criminal in itself irrespective of its 
consequences, the degree of guilt of the offender depends on the intention or taow* 
ledge with whicii he did the act. and the sections under which he may be convicted 
are 302, 304, 335, 323 and 353 with x-anations on account of the weapon or means 
used, the provocation, and so forth*. 

4. ' With the incencioa of causing such bodily Injur}* as Is likely to cause 
death —The connection between the * act ’ and the death caused thereby must be 
direct and distinct; and thougli not immediate it must not be too remote. If the* 
nature of the connection between the act and the death is in itsdf obscure, or if it 
is obscured by the action of concurrent causes, or if the connection is broken by the 
intervention of the subsequent causes, or if the inten-al of time between the death 
and the act is too long, the aboie condition is not fulfilled 

“ it is indispensable that the death should be dearly connected with the act of 
x-iolence, not merely by a chain of causes and effects, but by such direct influence as- 
is calculated to produce the effect without the intervention of any considerable change 
of drcumstances 

The authors of the Code observe; **We long considered whether it would be- 
adxisable to e.xcept from tliis definition any description of acts or illegal omissions, on 
the ground that such acts or illegal omissions do not ordmarily cause death, or that 
they cause death x’ery remotely... 

** 'There is undoubtedly a great difference between acts which cause death 
immediatdy, and acts which cause death remotely; between acts which are almost 
certain to cause death, and acts whidi cause death only under very extroordinary' 
circumstances. But that difference, we conceive, is a matter to be considered by the 
tribunals when estimating the effect of the evidence in a particular case, not by the 
'legislature in framing the general law. It will require strong exidence to pro\-e that 
an act of a kmd which xery seldom causes death, or an act which has caused death 
X'ery remotely, has actually caused death in a particular case. It will require stiU 
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stronger evidence to pro\e that suclt an act was contemplated by the person who did 
it as likely to cause death ; but if it be proved by satisfactory evidence that death has 
been so caused, and has b<xn caused voluntanly, we see no reason for exempting the 
person who caused it from the punishment of voluntary culpable homicide”'. 

" To justify a conviction of culpable homiade of any sort against an offender 
who has committed an intentional act causing bodily injury to another and which 
act was intended for some particular individual, there must at least be a finding 
dial the olTcnder intended by his act to cause bodily itijury Itkely to cause death 

'Intention of causing death* and 'intention of causing such bodily injury 
as is likely to cause death’.—The difference between these two expressions is a dif¬ 
ference of degrees m cnminahty. The latter is a degree lower in the scale oi 
criminality Uian the former But as. in both cases, the object is the same, the law 
docs not make any distinction in punishment* 

Cases.—IViicrc Uie accused stuffed a doth into the deceased's mouth in order 
to silence him. not with any idea of killing him. it could only be presumed that the 
accused knc’.v tlicy were likely m so doing to cause his death, and so were guilty of 
offences under ss. 304 and 305 and not under ss. 302 and 396*. Where the accused 
caused the death of a man by an unmerciful beating mostly on the legs and arms 
but no bones were broken and not a single one of the injuries individually amount¬ 
ed to more than simple hurt, it was hdd that he was guilty of the offence of cul¬ 
pable homiddc not amounting to murder*. Where the accused gave blows on the 
head of the deceased with sticks and they intended or knew themsehes to be likely to 
snusn Uieir victim's skull, it was held that they must be taken to have known that 
they were likely to cause the death of the victim, and were, therefore, guilty of 
oilpablc homicide not amounting to murder* The Madras High Court has on 
similar facts hdd that the act amounted to murder*. 

Where tlic accused gave a blow to the deceased with the wooden handle of a 
hoe mcasunng three feet and ten inches and weighing eighty-two tolas, and u appeared 
that the accused gave only one blow on Uie spur of the moment on the thinner part 
■of the head, it was held that the weapon could not be said to be a formidable one 
and that as the intention to kill could not be presumed, the offence was culpable 
homicide not amounting to murder*. 

5. ' Wich the knowledge that be is likely by such act to cause death— 
Knowledge is a strong word and imports a certainty and not merely a probability’. 
If a man intentionally commits an offence, and consequences beyond his immediate 
purpose result, it is for the Court to determine how far he can be held to have the 
knowledge that he was likely by such act to cause the actual result If such know¬ 
ledge can be imputed, the result is not to be attributed to mere rashness ; if it cannot 
be imputed, still the wilful offence does not take the character of rashness because 
its consequences have been unfortunate Ads, probably or possibly, involving danger 
to others, but which m themselves are not offences, may be offences under ss. 336,337, 
338 or 304A, if done without due care to guard against the dangerous consequences. 
Acts which are offences in themselves must be judged with regard to the knowledge, 
or means of knowledge, of the offender and placed in their appropriate place in the 
class of offences of the same character** • 

In judging of knowledge had by the accused, we must consider the circum¬ 
stances ; the blow that to one person, or under oidinary circumstances, may not. in 
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of an offence punishable under the last clause of s- 304, as what he did, he did with 
Icnowledge that his act would result in the death of the diild^ 

Unskilful medical treatment.—^Vhere a man of full age submitted himself to 
•emasculation, performed neither by a skilful hand nor in the least dangerous way, and 
died from the injury, the persons concerned in the act were guilty of culpable homicide 
not amounting to murder* 

Any person, whetlier licensed or unlicensed, who deals with the life or health 
of another person is bound to use competent sldll and sufficient attention; if the 
patient dies for want of either, the person is guilty of manslaughter*. 

Causing a person to be bitten by a snake.—A snake-charmer exhibited in 
public a venomous snake, whose fangs he knew had not been extracted, and to show 
his own skill and dexterity, but without any intention to cause harm to anyone, placed 
the snake on the head of one of the spectators. The spectator in trying to push oil 
the snake was bitten, and died in consequence. It was held that the snake-charmer 
was guilty of culpable homicide not amounting to murder*. The accused who pro¬ 
fessed by tatooing to render persons immune from Uie effect of snake-bite, caused a 
poisonous snake to bite the deceased whom he had tatooed but who died. It was 
held that the burden of proving that the accused was justified in believing and did 
believe that he could give immunity lay on the accused and that as he failed to dis¬ 
charge the burden, he was guilty of culpable homicide not amounting to murder*. 

Squeezing testicles.—Where a woman, by gnpping and squeezing the testides 
of her husband, reduced them to a pulpy condition, thereby causing an injury which 
resulted m death due to the shock so irffiicted on the ncrv’ous system, it was held that 
she was guilty of culpable homicide*. Here the violence of the attack on the bus- 
band’s delicate parts ivas sufficient to justUy an infeience that the wife had knowledge 
of the likely cffe» : * ■ 

the testicles but . ... 

evidence showed w—....______ ■— . 

tions have endangered his life, it was held that the accused was guilty of hurt only*. 


of culpable homicide and not murder, inasmach as the injury which the accused m- 
tended to inflict was not sufficient in the ordinary course of nature to cause death, but 
the act of the accused was done with the knowledge that he was likely to cause death. 

Injury causing death.—Where the deceased had beaten the accused with a shoe 
and being overpowered by others, the accused lost self-control and picked up a sort ol 
wooden substance which was lying near by and introduced it into the rectum ^ 
deceased who died in consequence, it was held that the offence was one under s. 304, 
part 11, and one not under s. 325*. 

English cases.—Where a person in Joco parentis inflicted corporal punishmeiK 
on a child, and compelled it to work for an unreasonable number of hours, and beyond 
^ts strength, and the child died, the death being from consumption, he was held guilty 
of manslaughterro. A schoolmaster, on the second day after a boy’s return to school, 
wrote to the parent saying the boy was extremely obstinate, and ought to be severely 
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and [rcqucsiily beaten. The father replied, ** I do not wish to interfere with yx: 
Accordingly the schoolmaster beat the boy for two hours and a half secretly a tae 
with a thi^ stick until he died It was held that, such punishment being exsssr 
unreasonable, the schoolmaster was guiltyof manslaughter*. Where afaLhe wa.. 
some childish fault, gave an infant of two years and a half about a dozen seirgy 
a strap an inch wide and eighteen inches long, from the effects of whidi the dilc 
It was held tliat he was guilty of manslaughter^ 

Death caused without intention or knowledge is not culpable 
Tlie offence of culpable homicide supposes an intention, or knowledge of ’ 
causing death. The intention roust be directed either deliberately to pur' 
human life or to some act which to tlie knowledge of the accused is Iikdy I 
the putting an end to human fife The knowledge must have reference l 
lar circumstances in which tlie accused is placed and the intention des 
section must stand in some relation to a person who either is alive or w 
by the accused to be ah\e> In the absence of such intention or knowled, 
committed may be the offence of causing gnevous hurt* or simple hurt*. 
ha\e been followed witli death and the question is what offence has ba 
it is not concluded by any backward reasoning as to presumable intention 
fact that injuries caused did not m fact result m death. What has to bt 
degree of injury the accused actually intended and what he knew as to the 
of such injury*. The rule that where a single blow is inflicted and it is a 
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Kyd that he was guilty of cau^ng grievous hurt only*.. Where, in the course of a 
trivial dispute, the accused gave the deceased a severe pudi on the back which caused 
him to fall on the road below to a distance of two cubits and a half, and in falling 
the daieased sustained an injury from which tetanus resulted which caused his death 
on the fifth day after, it was held that this simply a case of using criminal force*. 
According to the English law this would have been treated as manslaughter, 

A dispute arose between L and his half-brother B, which resulted in a scuffle 
between them. L was empty-handed but B had a stick. See.ng that G, brother of 
B, was coming to help B, L entered into his house and came out with a chopper 
and attacked B inflicting more than one injury. L allowed himself to be disarmed 
by G who got some slight injuries B was sent to the hospital from which he went 
away twice of his own accord. After his return the second time he died of septic 
pneumonia It was held that as it might fairly be inferred that there was no inten¬ 
tion of causing death, or even of causing such bodily injury as was likely to cause 
death, L could only be convicted of having caused grievous hurl*. Where the deceased 
and his son made an attack on the accused who attacked the deceased though his 
life was not in danger and it appeared that the accused had no knowledge that the 
wounds he inflicted were'likdy to cause death, it was held that although he was not 
justified in attacking the deceased and his son with such ferocity as he did, the 
accused was guilty of grievous hurt*. 

A youth of about eighteen had, without any ancillary violence, sexual inter¬ 
course with a well-developed girl probably under twdve years of age; the girl did not 
consent, her vagina was ruptured and, as a result, she died of shock. It was held 
that, as death was not the natural ainsequence to be expected from a simple sexual 
offence, the accused was not guilty of culpable homicide^ 

Death due to diseased spleen or heart.—(1) Grievous hurt ,— Where the 
accused gave a blow with a light bamboo stick, not more than an inch in diameter, 
to the deceased, who was suffenng from a diseas^ spleen, on the region of that organ, 
he was hdd guilty of causing grievous hurt*. The accused went to a place where a 
cart was standing, and presuming that it bdonged to a man who was sleeping on a 
<»t close by, Tous^ him and told him to let him have the cart. The man explains 
that the cart did not belong to him and remarked at the same time that he was lU. 
The accused, thereupon, got irritated and pulled the cot about, causing the man to 
fall out of it, kicked him and struck him on the side or on the ribs with a stick. 
Owing to the injuries he had received, the man died very soon after. It was held that as 
the deceased was suffering from a diseased spl^ the accused was giAlty of causing 
grievous hurt*. The accused, while engaged in a verbal wrangle with his wife, stiuw 
her a blow on the left side with great force, the result of which was that she vomited 
and bled from the nose, and within little more than an hour died ,The death 
caused by the rupture of the spleen. It was held that he was guilty of grievous hurt 
only*. Where the main object of the accused was to rescue the cattle which the 
deceased had impounded and to pve him a beating for refusal to surrender them, 
and no injury was inflicted on any vital part of the accused’s body, and there was 
no evidence to show that the accused had any knowledge that the deceased had a 
badly enlarged heart on account of which he died, it “was held that under the or- 
cumstances the accused could not be presumed to have had an intention to cause 
such bodily injury as was likely to cause death, and was guilty of an offence under 
s. 325 and not under S. 304’. . . 

(2) Hurt .—^Where the accused, having recaved great provocation from 
wife, pushed her with both arms so as to throw her with violence to the gro 
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and alter sJic was down slap{)cd her wnih his open hand, and the woman died on 
acxxxint of rupture of her spleen which was diseased, it was held that the accused 
was pJilty of causing hurt* Similarly, where a wife died from a diancc kick in the 
splcai infliacd by her husband on pro\ocatian given by her, the husband not know¬ 
ing that the spleen was diseased, he was held guilty of causing hurl*. The accused, 
dissatisfied and imtatid by Uie Iniy and indTicicnt manner in which a punkha 
oxJy was nunaging a |•>unkJl3. went up to him and struck him one or more blows. 
The cooly was sufTcnng from a difcasi^ spleen and died from the injuries he had 
loxivx-d. It was held that the accused was guilty of causing liurt* Where tlic 
P ffTt yd Uircw a piece of a bnck at the deceased which struck him in the region of 
the spleen and ruptured it. the spleen being diseased, it was held that he was guilty 
of causing hurt * The accused was charged with liaving caused the death of one N 
by kicking him o\*cr the Rgion of the spleen, being enraged at the latter having 
allowed his goals to stray into his fitld The medical evidence showed that the 
spleen of the deceased was enormously largo, and slight injuries over the region of 
the spleen would be suflicicnt to cause us rupture which generally ended fatally. It 
was hdd Uiat in the absence of satisfactory evidence to prove knowledge of the state 
of health of the deceased on the part of the accused, the conviction should be for 
hurt only* 

6. Explanation 1.—A person causing bodily inj’ury to another who is 
labouring under a disorder, disease, or bodily infirmity, and thereby accelerating 
the death of that other, is deemed to have * caused his death But one of the ele¬ 
ments of the offence of culpable homicide must be present*. The explanation assumes 
that the bodily injury was inJlicted with Uic intention of causing death, or the 
knowledge that it would be likely to cause death Where there is no such intention 
or knowledge the offence is not culpable homicide under the first two parts of this 
scction^ 

*' An oITcnce affecting the life of a person who must soon die either from a 
mortal discaa or in course of nature from old age and decay, is not a less olTcncc 
than one which affects the life of a person m strong health. The offender causes 
death in the one case by accclcrati^ that event by a few months, or days, or hours;* 
in the other case, possibly, he hastens the event by many years. The real difference 
between the two eases is not in point of law, but m rcsptxt of Uic degree of proof, 
requisite to show the cause of death. For where the death of a person who receives • 
some bcxlily jnj'ury while labounng under a disease is the subject of enquiry, the 
Court in estimating the evidence must consider whether it is sufficiently proved which 
of the two causes, the disease or the bodily injury to the deceased person, is the 
cause of his dying on the day when his death occurs. It is not necessary (if it were 
posable) that the evidence should enable the Court to apportion the two causes and 
the degree in which each of them contributes to the result. But the Court must be 
satisfied (1) that the death at the lime when it occurs is not caused solely by the 
disease; and (2) that it is caused by the bodily Inj'ury to this extent, that it is 
accelerated by such injury. Suppose A is ill of small-pox, and Z gives him pills in 
such doses that the disease is aggravated and death is accelerated; Z has caused 
death, notwithstanding that it may be proved that A must have eventually died of 
the small-pox 

The English law is to the same effect*. The accused one night came home 
before his wife, and he was in a condition of violent excitement, and was overheard 
to express a determination of " giving his wife something ” when she came in. When 
the woman did come home there were at once sounds of an altercation, and shortly 


‘ Punchanun Tanlee. (1866) 5 W, It 
(Cr.) 97. 

* Bysagoo !^osh}o. (1867 ) 8 W. R. (Cr.) 
29. 

5 Fox. (1879) 2 All. 522. 

« Randhir Singh, (1881) 3 AH. 597, 
(1881) J Weir 288 


» Aimatt, (1904) 1 A. L. J. (Notes) 162. 

• Fox. (1879) 2 All. 522. 

• hmad. (1917) 11 S. L. R. 79. 

• M. & M. 257. 

• Af«r/o«. (1862) 3 F. F. 492 ; Maitin. 
(1832) 5 C & P. 128. 
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afterwards the woman was seen by several witnesses to rush from the house into 
the road closely pursued by the accused, who was at the same time using violent 
threats towards her. She was then seen to fall into the roadway, and lying there she 
was kicked on the left forearm by the accused. When picked up she was found to 
be dead. The post mortem examination showed that the deceased was suffering from 
a persistent thymus gland, and the medical evidence was to the effect that any com¬ 
bination of physical exertion and fright or strong emotion might occasion the death 
of the person having such gland. It was held that the evidence that the death of 
the deceased was due to a combination of physical exertion and fright, or strong 
emotion caused by an illegal act of the aa • nviction 

for manslaughter without proof of actual . deaths. 

The Calcutta Court has held t ^ ^ i injury 

which would render injuries (which would not have a fatal effect to an ordinary 
man) fatal to that person, it does not necessarily follow, as it would in the case of a 
healthy man, that the person inflicting those injuries knew it to be likely that death 
would be caused thereby®. 

Where a number of persons armed with lathis make a concerted attack upon 
another man and practically kill him on the spot inflicting severe injuries to the head, 
it must be supposed that they had the intention, if not to kill him, at any rate, to 
cause such hurt as they must have known to ^ imminently dangerous and likely to 
cause his death and each of the party contributing to the result must be found guilty 
of murder. Where the attack was of such a reddess character and the injuries of such 
a nature that the assailants must have known that they were likely to endanger that 
man’s life the fact that the deceased suffered from some abnormality, such as 
a fatty heart, cannot affect the intention and knowledge of the accus^. Even if the 
existence of the fatty heart contributed to the death explanation 1 to this section makes 
the offence, murder^ 

7. Explanation 2.—' By resorting to proper remedies death might have 
been prevented'.—The explanation reproduces the English law. The authors of 
the Code say; “ We see no reason for excepting such cases [the cases of persons who 
'die of a sli^t wound, which, from-neglect or from the application of improper reme¬ 
dies, has proved mortal] from the simple geneAl rule which we propose. It wiu 
indeed, be in general more difficult to prove that death has been caused by a scratch 
than by a stab which has reached the heart; and it will, in a still greater degree, be 
more difficult to prove that a scratch was intended to cause death than that a stab 
was intended to cause death; yet both these points might be fully established. Sup¬ 
pose such a case as the following:—It is proved that A inflicted a slight wound on 
Z, a child who stood between him and a large property ; it is proved that the ignor^t 
and superstitious servants about Z applied the most absurd remedies to the 
it is proved that under their treatment the wound mortified, and the child died 
Letters from A to a confidant are produced; in those letters, A congratulates 
on his skill, remarks that he could not have inflicted a more severe wound 
exposing himself to be pumped as a murderer, relates with exultation the mode oi 
treatment followed by the people who have charge of Z, and boasts that he alwaj'S 
foresaw that they would turn the slightest inarion into a mortal wound. It appears 
to us, that if such evidence were product, A ought to be punished as a murderer. 

“ Again, suppose that A makes a deliberate attempt to commit assassination ^ 
in the presence of numbers he aims a knife at the heart of Z, but the knife 
asjde, and inflicts only a slight wound ..In such cases there is no doubt 
as to the intention. Suppose that the person who received the wound is under m 
necessity of exposing himself to a moist atmosphere immediately afteraards, ^ 
that, in consequence, he is attacked with tetanus and dies. Here again, now 
slight the wound ,may have been, we ate unable to perceive any good reason tor 
punishing A as a'murderer”*. 

^ Hayward, (190^21 Cox 692 * Kamayya, 11935] M. W. N. 51. 

Ainuddt ChowkiJi^, (1921) 34 C L. J. * Note M, p. 143. 
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“.■Mihough proof be gi\en tliat the wound or other bodily injury if skilfully 
inatcd might not h3%c resulted m death, yd. if in fact death is Uic result, the «ound 
* causes' death. .\nd it docs not 3\*ail the offender to prove that tlie first might have 
remoN-ed or rendered inoperative by the application of proper remedies and that 
death might thus have been prevented. 'Proper remedies and skilful treatment’ 
may not be within the reach of tlic wounded man; or, if they are at hand, he may 
be unable or unwilling to resort to them. But this is immaterial so far as relates to 
the due mttrpTvtatvon of the words *casiso of death’. The primary causo whielv rats 
in motion some other cause.—as the severe wound which induces gangrene or fever,— 
and tlie ultimate effect, death, are suflidcnlly connected as cause and effect, nolwilh* 
slandmg that the supervemng sickness or disease might have been cured by medical 
skill. ,\I1 that It is essential to establish is, that the death has been caus^ by the 
bodily injury-, and, if there be any intervening cause, that it is connected with a suffi- 
dmi degree of probability with the pnmary one. 

•* Cases not reached by either of the above explanations may occur, m which 
there will be some perplexity in determining the cause oj death. Suppose a person 
who has recxivcd some sJight wound or hurt resorts not to ‘proper remedies and skil¬ 
ful treatment but to some ignorant and unskilled adviser, and that, in consequence, 
the bodily injury is aggravated by tlie application of unwliolesomc salves and death 

< 3 xsucs_or suppose he dnnks spint immoderately m a hot climate or suppose he is 

carried to a hospital where erysipelas happens at the time to be prevalent, and 
catches the disorder and dies of it—or again suppose the bodily injury renders tlie 
amputation of a limb necessary, and Oiat the patient Is soon afterwards attacked by 
some complaint innocuous to a person in sound health, but which proves fatal to him 
in his weakly condiiioa In all Uiese eases, if no bodily injury had been received, 
the man would not have died , and it may therefore be said that the injury is in some 
sense the cause of death. But it seems indispensable that the death should be con* 
neclcd with the act of violence or other primary cause not merely by a chain of causes 
and effects, but by such direct influence as is calculated to produce the effect without 
the intervention of any wnsidcrable change of circumstances 

“ In each of the in'^tances we have last supposed, the bodily injury caused 
death under extraordinary circumstances. Its direct influence in producing that 
result was small, and the intervening circumstances which more immediately caused 
death could • scarcely have been foreseen. Nevertheless the use of the words ' to 
cause death' without qualification or exception, fanngs such cases within this Ujia 
of the definition of the offence of culpable homicide The difference between ihtsc 
cases and others of less complexity is a matter to be considered by the Court in esti¬ 
mating the effect of the evidence. But it is difficult to conceive any evidence suffi- 
dent to establish an intention to cause death on the part of a person who inflicts a 
bodily injury which ends so unexpectedly in death "• 


Cases.—^Vhe^e a wound is inflicted under circumstances that I' rnTrW'^ff death 
would make the person inflicting it guilty of murder, he will be liable for murder 
even if the death ensues from an operation thought necessary and jierfonned by com¬ 
petent medical advisers, who considered that the wound was dangerous*; nor will 
the liability be less even though life may have been preserved but for the refusal of the 
deceased to submit to a surgical operation* Where the accused was indicted for the 
murder of his wife by kicking her, and a surgeon administered brandy to her as a res¬ 
torative, some of which went the wrong way. and entered her lunjs. anH mJuhi 
caused death, it was held that he was guilty of manslaughter*. Where a oerson inflici* 
ed grievous injuries on another, and as a result of these injuries nneumonia supef- 
veiwd and the Valter died, waa held that the offewee commilted was t£t of ^ 
der». Sirmlarly, where an injury was inflicted on a person by a blf^ which m 
judgment of competent medical men rendered an operation advisable ai^. as * 

1 M. &. M. 228 * Mclniyjf fjRiri ■> -.-o i 

2 Edward Lawes Pym, (1846) 1 Cox 339 ' Nw ituhol JU ^ 

* Joseph Holland. (1841) 2 Mood & R 198 ^’’^hommad (1929) 31 

351. ; 
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liminary to the operation, chloroform was administered to the patient, who died 
during its administration, and it was agreed that the patient would not have died but 
for its admiiustration, it was held that the person causing the injury was liable to be 
indicted for manslaughter^. But where a person causes simple injury to another and 
the latter dies of septic meningitis owing to neglect of treatment and application of 
wrong remedies, the person causing the mjury is not guilty of culpable homicide not 
amounting to murder2 if the wound or hurt be not mortal, and it shall be made 
clearly and certainly to appear that the death of the party was caused by ill-applica¬ 
tions by himself or those about him, of unwholesome salves or medicines, and not 
by the wound or hurt, it seems that this is no species of homicide. But when 
a wound not in itself mortal, for want of proper applications, or from neglect, 
turns to a gangrene or a fever, and that gangrene or fever is the immediate cause of 
the'death of the party wounded, the party by whom the wound is given is guilty of 
murder or manslaughter according to circumstances. For though the fever or gan¬ 
grene, and not the wound, be the immediate cause of the death, yet the wound being 
the cause of gangrene or fever, is the immediate cause of the death, eausa cm<- 
sati Thus, it was resolved, that if one gives wounds to another who neglects the 
cure of them, or is disorderly, and doth not keep that rule which a person wounded 
should do, yet if he die it is murder or manslaughter according to the circumstances; 
because if the wounds had not been, man had not died ; and, therefore, n^Iect 
or disorder in the person who receives the wounds shall not excuse the person who 
gave them*. 

8. Explanation 3.—This explanation gets over the difficulty of proving Ihe 
‘ birth ’ of a child as required by English law. Under the English law the child 
should have completely emerged to constitute it a human being. 

The causing of the death of a child in the mother’s womb is not homicide; 
such an offence is punishable under s 315. “TTie life of a child, while it remans 
wholly within womb, is a part of the mother’s life, and not a separate and distinct 
existence. But as soon as any part of the child has been brou^t forth from the 
womb, the child is accounted a living human being, to cause whose death may be 
culpable homicide It is further explained that this may be so though the child may 
not have breathed. The mere fact of having breathed is a very uncertam indication 
of life in such cases, for it .is well known that many children are wholly 
brought forth and eventually live, and yet do not breathe for some time after thgir 
birth. ' 

“ It may be said that a child is not completely bom until after the urnbilical 
cord has been severed, notwithstanding that the mother has been completely delivered, 
and that the child is in existence. But it is obvious that to cause the death of sum 
a child, ought to be deemed an offence of the same nature, as the causing of the 
death of a child one month, one year, or ten years old The explanation exprKsly 
states that complete birth is not requisite. Instead of an uncertain period whim it 
would be difficult to define satisfactonly and which would, in many cases of infm- 
ticide, greatly add to the difficulty to prove a definite and readily ascertained^im 
of time (that is, the time when any part of the child is brought forUi) is fixed, W 
denote when the child may become a subject of culpable homicideUnder this 
explanation it must be proved not only that the child breathed and was therelore 
a living child (for that might have done while it was still entirely in ffie wcmoj. 
but that It breathed alter il had wholly or partially emerged irom its mouis 

The use of the word ‘ child' seems to assume that the fcetus must have 
assumed the human shape. 


1 Davis. (1883) 15 Cox 174. See, to the 
same effect, Kalu Kaan, (1911) 5 Cr. L, Rep 
35. 

2 Sobha, [19351 O. W. N 940; Nga Ba 
Mm. (1935) 37 Cr. L J 205. 

3 1 HalP P r. 428 ; Rvan. (1868) 16 W. 


R. (Eng) 319. See, to the S2 
Mammt. (1927) 29 Cr. L- J. 345. 
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300. Except in the eases hereinafter excepted, culpable homi¬ 
cide is murder, if the act by which the death is 
Murder. caused i$ done with the intention of causing death*, 

or— 

ScconJly. —If it is done with the intention of causing such bodi¬ 
ly injurv as the otTcndcr knows to be likely to cause the death^ of the 
person to whom the harm is caused, or— 

Thirdly, —^If it is done with the intention of causing bodily in¬ 
jury to any person and the bodily injury intended to be inflicted is 
sullicicnt in the ordinary course of nature to cause death*, or— 

Fojir//ifv*.—if the person committing the act knows that it is 
so imminently dangerous that it must in all probability cause death, 
or buch bodily injury as is likely to cause death, and commits such 
act without any excuse for incurring the risk of causing death or 
such injury as aforesaid. 

illustrations. 

(а) A bhoots Z ^'ith the intenUon of kiiiing him Z dies m consequence. A 
commits murder. 

(б) .A, knowing that Z is labouring under such a disease that a blow is 
liktly to cause lus death, stnkcs him with Uio intention of causing bodily injury Z 
dies m conscquoice of the blow. A is guilty ol murder, although the blow might not 
ha\c been suiTidcnt in the ordinary course of nature to cause tlie death of a person in 
a sound state of health But if A. not knowing that Z is labouring under any dis¬ 
ease, gives him such a blow as would not in the ordinary course ol nature kill a person 
in a sound state of health, here A. although he may intend to cause bodily injury, 
IS not guilty of murder, if he did not intend to cause death or such bodily injury as 
in the ordinary course of nature would cause death 

(c) A intentionally gives Z a sword-cut or club-wound suflicient to cause 
the death of a man in the ordinary course of nature. Z dies in consequence! Here 
A IS guilty of murder, although he may not have intended to cause Z’s death 

(d) A without any excuse fires a loaded cannon into a crowd of persons and 
kills one of them. A is guilty of murder, although he may not have had a pre¬ 
meditated design to kill any particular individual 

Exception V —Culpable homicide is not murder if the offender, 
When culpable whilst deprived of the power of self-control by 
hotniade » not grave and suddcn provocation, causes the death of 
murder. person who gave the provocation or causes the 

death of any other person by mistake or accident. 

The above exception is subject to the following provisos:— 

Firsl^. —^'I'hat the provocation is not sought or voluntarily pro¬ 
voked by the offender as an excuse for killing or doing harm to any 
person. 

Secondly''. —That the provocation is not given by anything done 
in obedience to the law, or by a public servant in the lawful exercise 
of the powers of such public servant 

Thirdly*. —That the provocation is not given by anything done 
in the lawful exercise of the right of private defence. 

Explanation^. —Whether the provocation was grave and sudden 
enough to prevent the offence from amounting to murder is a ques¬ 
tion of fact. 
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liminary to the operation, chloroform was administered to the patient, who died 
during its administration, and it was agreed that the patient would not have died but 
for its administration, it was held that the person causing the injury was liable to be 
indicted for manslaughter*. But where a person causes simple injury to another and 
the latter dies of septic meningitis owing to neglect of treatment and application of 
wrong remedies, the person causing the injury Is not guilty of culpable homicide not 
amounting to murder^. If the wound or hurt be not mortal, and it shall be made 
clearly and certainly to appear that the death of the party was caused by ill-apphca- 
Uons by himself or those about him, of unwholesome salves or medicines, and not 
by the wound or hurt, it seems that this is no species of homicide But men 
a wound not in itself mortal, for want of proper applications, or from neglect, 
turns to a gangrene or a fever, and that gangrene or fever is the immediate cause of 
the" death of the party wounded, the party by whom the wound is given is guilty of 
murder or manslaughter according to circumstances. For though the fever or gan¬ 
grene, and not the wound, be the immediate cause of the death, yet the wound being 
the cause of gangrene or fever, is the immediate cause of the death, ccasa mt- 
salt. Thus, it was resolved, that if one gives wounds to another who neglects the 
cure of them, or is disorderly, and doth not keep that rule which a person wounded 
should do, yet if he die it is murder or mandaughter according to the circumstances; 
because if the wounds had not been, the man had not died ; and, therefore, neglect 
or disorder in the person who recaves the wounds shall not excuse the person who 
gave them*. 


8. Explanation 3.—^This explanation gets over the difficulty of proving 
‘ birth' of a child as required by English law. Under the English law the child 
should have completely emerged to constitute it a human being. 

The causing of the death of a diild in the mother’s womb is not homicide; 
such an offence is punishable under s. 315. “The life of a child, while it remains 
wholly within womb, is a part of the mother’s life, and not a separate and distinct 
existence. But as soon as any part of the child has bem brought forth from the 
womb, the child is accounted a living human being, to cause whose death may be 
culpable homicide. It is further explained that this may be so though the child may 
not have breathed. The mere fact of having breathed is a very uncertain indication 
of life in such cases, for it is well knoivn that many children^ are wholly 
brought forth and eventually live, and yet do not breathe for some time after thpir 
birth 

“ It may be said that a child is not completely bom until after the unibiliM* 
cord has been severed, notwithstanding that the mother has been completely delivered, 
and that the child is m existence. But it is obvious that to cause the death of sum 
a child, ought to be deemed an offence of the same nature, as the causing of the 
death of a child one month, one year, or ten years old. The explanation expressly 
states that complete birth is not requisite. Inrtead of an uncertain period which » 
would be difficult to define satisfactonly and which would, in many cases of infan¬ 
ticide, greatly add to the difficulty to prove a definite and readily ascertained 
of time (that is, the time when any part of the child is brought fo^) is fixed, w 
denote when the child may become a subject of culpable homicide Under w 
explanation it must be proved not rxily that the child breathed and was therelor 
a living child (for that might have done while it was still entirely in the worn I. 
but that It breathed after it had wholly or partially emerged from its moth 
womb*. . . 

The use of the word ‘ child ’ seems to assume that the feetus must na 
assumed the human shape. 


» Davis. (1883) 15 Cox 174. See, to the 
same effect, Kalu Kaan, (1911) 5 Cr. L. Rep 
35. 

2 Sobka, [1935} O. ^y. N. 940; N£a Ba 
Min. (1935) 37 Cr. L. J. 205. 

» 1 Hale P. C 428; Ryan. (1868) 16 W. 


R. (Eng.) 319 See. to the same 
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* Must. Budho. (1915) P. R. No. 29 oi 
1915 



ilCS. 299-300.1 


CLXPAULE HOMICIDE. 


703 


300 . Except in the eases hereinafter excepted, culpable homi¬ 
cide is murder, if the act by which the death is 
Murder. causcd is donc with the intention of causing death’, 

or— 

Secondly. —If it is done with the intention of causing such bodi- 
Iv injury as the otTcndcr knows to be likely to cause the death* of the 
person to wliom the harm is caused, or— 

Thirdly —If it is donc with the intention of causing bodily in- 
3ury to any person and the bodily injury intended to he indicted is 
suliicient in the ordinary course of nature to cause death’, or— 

Fourl}ily*.—li the person committing the act knows that it is 
>o imminentiy dangerous that it must in all probability cause death, 
or such bodily injur\ as is likely to cause death, and commits such 
act without any excuse for incurring the risk of causing death or 
such injury as aforesaid. 

ILLUSTRATIONS. 

{a) A shoots Z v,ith the intenUon of killing him Z dies m consequence A 
commits murder. 

(6) A, knoviing that Z is labouring under such a disease that a blow is 
likely to cause his death, strikes him with the intention of causing bodily injury Z 
dies in consequence of the blow. A is guilty of murder, although the blow might not 
ha\e been sufiidcnl in the ordinary course of nature to cause the death of a person in 
a sound state of health But if A not knowing that Z is labouring under any dts* 
ease, gises him such a blow as would not in the ordinary course of nature kill a person 
in a sound state of health, here A. alUiough he may intend to cause bodily injury, 
IS not guilty of murder, if he did not intend to cause death or such bodily injury as 
in the ordinary course of luture uould cause death. 

(e) A intentionally gives Z a sword-cut or club-wound sufficient to cause 
the death of a man in the ordinary course of nature Z dies In consequence* Here 
A is guilty of murder, although he may not have intended to cause Z's death 

(d) A without any excuse fires a loaded cannon into a crowd of persons and 
kills one of them. A is guilty of murder, although he may not have had a pre¬ 
meditated design to kill any particular individiial 

Exception V. —Culpable homicide is not murder if the offender, 
WTien culpable 'vhilst deprived of the power of self-control by 
bonuade is not grave and sudden provocation, causes the death of 
the person who gave the provocation or causes the 
death of any other person by mistake or accident. 

The above exception is subject to the following provisos;— 
Firif*.—^That the provocation is not sought or voluntarily pro¬ 
voked by the offender as an excuse for killing or doing harm to any 
person. 

Secondly'. —That the provocation is not given by anything done 
in obedience to the law, or by a public servant in the lawful exercise 
of the powers of such public servant 

Thirdly*. —^’fhat the provocation is not given by anything •’ 
in the lawful c.xercise of the right of private defence. 

Explanation^. —^Whether the provocation xvas grave ^ 

enough to prevent the offence from amounting to m»irH * 
tion of fact 
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ILLUSTRATIONS. 

’ (fl) -A, under the influence of passion excited by a provocation given by Z, 
intentionadly kills Y, Z’s child. Tlus is murder, inasmuch as the provocation was 
not given by the child, and the death of the child was not caused by accident or 
misfortune in doing an act caused by the provocation. 

(&) Y gives grave arid sudden provocation to A. A, on this provocation, 
fires a pistol at Y, neither intending nor knowing himself to be likely to kill Z, who 
is near him, but out of sight. A kills 2. Here A has not committed murder, but 
merely culpable homicide ' 

(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden and violent 
passion by the arrest, and kills Z. This is murder, inasmuch as the provocation was 
given by a thing done by a public servant m the exercise of his powers 

(d) A appears as a witness before Z, a Magistrate. Z says that he does 
not believe a word of A's deposition, and that A has perjured himself A is moved 
to sudden passion by these words, and kills Z. This is murder. 

(e) A attempts to pull Z's nose. Z, in the exercise of the right of private 
defence, lays hold of A to prevent him from doing so. A is moved to suddm and 
violent passion in consequence, and kills Z. This is murder, inasmuch as the pro- 
•vocation was given by a thing done in the exercise of the right of pnvate defence. 

(/) Z stnkes B. B is by this provocation excited to violent rage. A, a 
bystander, intending to take advantage of B's rage, and to cause Wm to kill Z, puts 
a knife into B’s hand for that purpose. B kills Z with the knife. Here B may have 
commuted only culpable homicide, but A is guilty of murder. 

Exception 2“—Culpable homicide is not murder if the offend¬ 
er, in the exercise in good faith of the right of private defence of 
person or property, exceeds the power given to him by law and 
causes the death of the person against whom he is exercising such 
right of defence without premeditation, and without any intention 
of doing more harm than is necessary for the purpose of such de¬ 
fence, 

ILLUSTRATION. 

Z attempts to horsewhip A, not in such a manner as to cause grievous hurt to 
A. A draws out a pistol. Z persists in the assault. A, believing in good faith that 
he can by no other means prevent himsdf from being horsewhipped, shoots Z dead. 

A has not committed murder, but only culpable homicide. * , 

Exception 3“.—Culpable homicide is not murder if the offend¬ 
er, being a public servant or aiding a public servant acting for. the 
advancement of public justice, exceeds the powers given to him by 
law, and causes death by doing an act which he, in good faith, be¬ 
lieves to be lawful and necessary for the due discharge of his duty 
as such public servant and without ill-will towards the person whose 
death is caused.' 

Exception —Culpable homicide is not murder if it is com¬ 
mitted without premeditation in a sudden fight in the heat of passion 
upon a sudden quarrel and without the offender’s having taken un¬ 
due advantage or acted in a cruel or unusual manner. 

Explanation. —It is immaterial in such cases which party 
offers the provocation or commits the first assault. 

Exception 5‘*.—Culpable homicide is not murder when the per¬ 
son whose death is caused, being above the age of eighteen years, sur¬ 
fers death or takes the risk of death with his own consent. - '* 
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A, by instigation, \oluntanly causes Z, a person under eighteen years of age, 
lo commit suicide. Here, on account of Z's youth, he was incapable of giving con¬ 
sent to his owTi death ; A has Uierefore abetted murder 
COM MENT. 

In this section Uie definition of culpable homicide appears m an evpanded 
form In the Penal Code 'culpable homicide* is used as a generic term, and is 
cxhauiUvely sub-divided into two species, namely, culpable homicide amounting to 
murder (s. 300. els. 1. 2, 3, 4) and culpable homicide not amounting to murder 
{s. 299 and csccpUons to s 300) According to Sir Fitz-James Stephen the definitions 
of 'culpable homicide' and 'tnurdcr* are Uie weakest part of the Code as they are 
delincd in (enns closely resembling cadi other 

Culpable homicide is murder where the party inhtcttng the injury does it 
cjiiicr with the intention that it sliould cause dealli or with the knowledge Uiat it may 
do so. It Will not be murder if the case falls within any of the exceptions. Where 
tlicre is nciUicr intention, knowledge, nor likelihood that the injury will or can result 
in death, Uie ofTcncc would be neiUier murder, nor culpable homicide not amounting 
to murder, but would be voluntarily causing gnevous hurt oi hurt and the conviction 
in such a case would be either under s 325 or s. 326 according to the nature of the 
weapon used* or under s 323 

*rhe Code nowhere makes premeditation a necessary concomitant to murder 
Whatever the motive may be, or whcUicr or not any motive whatsoever be discovera¬ 
ble, the sole point for inquiry is. whether the person inflicting the injury did so with 
the intention or knowledge as specified in Uie section^ 

Scope.—An offence cannot amount to murder, unless it falls within the defini¬ 
tion of culpabfe lioroicide: for this section merely points out the cases in which cul¬ 
pable homicide amounts to murder. But an offence may amount to culpable homicide 
and yet may not amount to murder. 

In deciding the question whether culpable homicide arnounts to murder, it will 
be erioneous to convict the accused of murder, simply because there is nothing to 
bnng him under any of the exceptions reducing the offence to one not amounting to 
murder, and it is the duty of the Court to consider, in the first place, whether the 
element or elements which constitute the offence of murder, as defined in this section, 
exist*. In Sheikh Bazu*, Peacock, C. J., observed: " It does not follow that a case of 
culpable homicide is murder, because it does not fall within any of the exceptions in 
s. 300. To render culpable homicide murder, the case must come within the pro¬ 
visions of clauses 1, 2, 3 or 4 of s. 300" 

English law.—Murder is unlawfully causing the death of another with malice 
aforethought express or implied. Malice aforethought, in murder, practically 
means— 

(1) An intent to kill or do grievous bodily harm to the person who is killed. 

(2) An intent to kill or do grievous bodily harm to anyone else. 

(3) An intent to do any cnmuial act which will probably cause death or 

gnevous bodily harm to some one. 

(4) An intent to oppose by force any officer of justice who is lawfully arrest¬ 
ing or keeping in custody some one whom he is entitled to arrest or keep in custody, 
provided the accused knows that he is sudi officer of justice. 

Throughout the web of the English cnininal law one golden thread is always 
to be seen, that it is the duty of the prosecution to prove the prisoner’s guilt. In 
every charge of murder, if the prosecution have proved homicide, namely, the killing 


1 See Ckuhn Mukay-Vd-Dtn, (1921) 22 
Cr. L J. 658. 

2 Mahomed Eltm Abdoot Kurreem, (1865) 
3 W. R. (Cr.) 40. 

^ Pasput Cope V. Ram Bhajan Oiha, 


(1897) J C IV. N 545; Atlra, (1891) P. R. 
Na 9 of 1891. Sheikh P^ao, (1883) P. R. 
No. 27 oC 1883. 

♦ (1867) 8 W. R. (Cr.) 47, 51, r.B. 
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by the accused, the prosecution must prove further that the killing was malicious ani 
murder, as there is no presumption that the act was malicious, and at.no point of 
time in a criminal trial can a situation arise in which it is incumbent upon the accused 
to prove his innocence, subject to the defmce of insanity and subject also to any sta- 
tutorj’ exception Where intent is an ingredient of a cnme there is no onus on the 
accused to prove that the act alleged was accidoital'. 

The law of British India, differing from the law of England, does not regard 
every case of homicide as puma facte murder : it tlirows on the prosecution the bur¬ 
den of proving a certain intent or knowledge*. The English law looks to the act 
and throws on the accused the burden of proving, from evidence, or by inference from 
the circumstances of the case, that the offence is of a mitigated character and does 
not amount to murder^. The Indian Penal Code looks to the intention and know¬ 
ledge of the accused and not to the effect caused by the act. 

Culpable homicide and murder disiinguished.—The distinction between these 
two offences is very ably set forth by Melvill, J., in R v. Govinda*, in which the 
accused knocked his wife down, put one knee on her chest, and struck her two or 
three violent blows on the face with the closed fist, producing extravasation of blood 
on the brain and she died in consequence. The Court held that there being no 
intention to cause death, and the bodily injury not being sufficient in the ordinary 
course of nature to cause death, the offence aimmitted was not murder but culpable 
homicide The learned Judge said : 

" For convenience of comparison, the provisions of Sections 299 and 300... 
may be stated thus :— 

Section 299. Section 300. 

A person commits culpable homicide, if the Subject to certain exceptions, culpable 
act by which the death is caused is done homicide is murder, if uie act by which 

the death is caused is done 

(a) With the intention of causing death, - (1) With the intention of causing deathr 

(2) With the intention of causing au^ 

• bodily injury as the offender knows to 

be hkely to cause death of Ike person 
to whom the harm ts caused; 

(b) With the intention of causing such bodily i (3) With the intention of causing bodily 

injury as is hkely to cause death, injury to any person, and the bodily in¬ 

jury intended to be inflicted is suffiofenl 
tn the ordinary course of nalHre to- 

L cause death ; 

(c) With the knowledge that...the act is (4) With the Imowledge that the act is so 

hkely to cause death imminently dangerous that it must in aU 

probability cause death, or such bodily 
injury as is likely to cause death. 


“ I have underlined the words which appear to me to mark the differences- 
between the two offences. 

(a) and (1) show that where there is an intention to kill, the offence is 
always murder 

" (c) and (4) appear to me intended to apply {I do not say that tliey are- 
necessarily limited) to cases in whidi there is no mtention to cause death or bodily 
injury. Furious driving, finng at a mark near a public road, would be cases of this 
description. Whether the offence is culpable homicide or murder, depends upon, tn^ 
degree of risk to human life. If death is a hkely result, it is culpable homicide; i 


it IS the most probable result, it is murder. 

“ The essence of (2) appears to me to be found in the words which I ha% 
underlined The offence is murder, if the offender knows that the particular 
injured is likely, either from peculianty of constitution, or immature age, or o 

^ Woolmington v Director of Public Pro- * (1876) 1 Bom 342. 344-346. 
secutions, 11935] A. C 462 Smgh, (1928) 10 Lah. 477. where also “w 

2 (1881) 1 Weir 228. • distinctions are discussed. Sec Ratan, t 

s Greenacre. (1837 ) 8 C. & P. 35. 7 Luck. 634. 
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six'cial arcumbtance, to be killed by an injury whidi would, not ordinarily cause 
death. The illustration gi\cn in the section is the following :— 

‘A, knowing that 2 is Jabounng under «idi a disease that a blow is likely to 
cause his death, stnkcs him wiUi the intention of causing bodily injury. Z dies in 
consequence of the blow A is guilty of murder, although Uie blow might not have 
been suflident m the ordinarj* course of nature to cause Uic death of a person m a 
sound state of health ’. 

“There remain to be considered (6) and (3), and it is on a comparison of 
these two dauscs that the decision of doubtful cases .must generally depend. The 
offence is culpable homicide, if the bodily injury intended to be inflicted is likely to 
cause death; it is murder, if such injury is sufficient tn the ordinary course of 
to cause death. The distincUon is fine, but appreciable It is much tlie same dis¬ 
tinction as that between (e) and (4). already noticed. It is a question of degree 
of probability. Practically, I think, it will generally resolve itself into a considera¬ 
tion of the nature of the weapon used A blow from the fist or a stick on a vital part 
may be likdy to cause dcaili; a wound from a sword m a vital part is sufficient in 
the ordinary course of nature to cause death “. 

As regards (c) Peacock. C J . observes in Gorti Chand Gopce's case* “ There 
arc many cases falling within the words of s 299 ‘or with the knowledge that he is 
likdy by such act to cause death' that do not fall wjihm the 2nd. 3rd. or 4th Clauses 
of s. 300. such for instance as the offences desenbed m sS 279, 280, 281, 282, 284, 285. 
266, 287, 288 and 289, if the offender knows that his act or illegal omission is likely 
to cause death, and if m fact il does cause death But although he may know that 
the act or illegaf omission is so dangerous that it is likely to cause death, it is not 
murder, e\cn if death is caused thereby, unless the offender knows that it must in 
all probability cause death, or such bodily injury as is likely to cause death, or 
unless he intends therebj' to cause death or such bodily injury as is described in 
Clause 2 or 3 of s. 300. 

“ A9»an illustration, suppose a gentleman should drive a buggy m a rash and 
negligent inanner, or furiously along a narrow crowded street. He might know that 
he was likely to kill some person, but he might not intend to kill anyone. In such 
a case, if he should cause death, I apprehend he would be guilty of culpable homi¬ 
cide not amounting to murder, unless it should be found as a fact that he knew^ 
that his act was so imminently dangerous that it mast in all probability cause death 
of such bodily injury, &,c, as to bring the case within the 4th Clause of s. 300. In 
an ordinary case of funous driving, the facts would scarcely warrant such a find¬ 
ing. .. If a man should drive a buggy furiously, not merely along a crowded street, but 
intentionally into the midst of a crowd of persons, it would probably be found as a 
fact that he knew that his act was so imminently dangerous that it must in all pro¬ 
bability cause death or such bodily injury, &c, as in Clause 4, s. 300, 

" From the fact of a man's doing an act with the knowledge tiiat he is likdy 
to cause death, it may be presumed that he did it with the intention of causing 
death, if all the circumstances of the case justify such a presumption; but I should 
never presume an intention to cause death merely from the fact of furious driving 
in a crowded street in which the driver might know that his act would be likely to 
cause death. Presumption of intention must depend upon the facts of each parti¬ 
cular case. * 

“ Suppose a gentleman should cause death by furiously dnving up to a Railway 
Station. Suppose it should be proved that he had business in a distant part of the 
country, say at the opposite terminus; that ’ ‘ . 

train ; and that he could not arrive at his d 

other train ; that at the time of the furious «. j. ... . 

time of the train's starting; that the road was so crowded that* he must have 
known that he was likely to run over some one and to cause death. Would anyone 
under the circumstances presume that Ws intention was to cause death ? Would it 
not be more reasonable to presume that his intoition was to save the train ? If the 
i (1866) 5 W. R. (Cr.) 45. 46. f.b. 
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Judge or Jury should.find that his intention was to save the train, but that he must 
have known that he was likely to cause death, he would be guilty of culpable homi¬ 
cide not amounting to murder, unless they should also find that the risk of causing 
of death was such that he must have known and did know that his act must in all 
probability cause death, &c, within the meaning of clause 4, s. 300. 

“ If they should go further, and infer from the knowledge that he was likely 
to cause death, that he intended to cause death, he would be guilty of murder, and 
liable to capital punishment 

Plowden, J, in Barkatulla's case said : “It may be useful here to point out 
that the Indian Penal Code contemplates that when an act is culpable homicide, 
whether amounting to murder, or not amounting to murder, by reason of the act 
being done with the knowledge described in clause 3 of s. 299 (or with the know¬ 
ledge described in clause 4 of s 3(X), which knowledge satisfies the definition of clause 
3 of s. 299), an intention to cause death or to cause such bodily injury as is likely 
to cause death must be absent. When intention of either kind co-exists with the 
knowledge described, the knowledge merges in the intention, and a higher degree of 
guilt IS imputable. That the degree of guilt is higher when a murderous intention 
exists (which intention seems to be deemed to import the specified knowledge), and 
is lower when the knowledge is unaccompanied by such intention, seems a necessary 
inference from the language of s. 304 as to punishment 

“ Putting it shortly, all acts of killing done with the intention to kill, or to 
inflict bodily injury likely to cause death, or with the knowledge that death must 
be the most probable result,' are prima fade murder, while those committed with 
the knowledge that death will be a likely result are culpable homicide not amount¬ 
ing to murder”*. 

Where, therefore, the act of the accused does not fall within the first clause 
of s 300, that is, where the act was done not' mlh the tntentton of caustni deoUu the 
difference between culpable homicide and murder is merely a question of different 
degrees of probability that death would ensue. It is culpable homicide where death 
must have been known to be a probable result It is murder, where it^must have 
been known to be the most probable result. 

Culpable homicide may, therefore, not be murder (1) where notwithstanding 
that the mental state is sufficient to constitute murder, one of the exceptions to s 300 
applies, or (2) where the mental state, though within the description.of s. 299, is not 
of the special degree of criminality required by s 300. 

In cases where it is difficult to determine whether the offence committed by 
the accused is culpable homicide or culpable homicide amounting to murder, the 
accused should be convicted of the lesser offence*. 

1. Clause 1.—' Act by which the death is caused is done with the intentioa of 
causing death’.—The word ‘act’ includes omissions as well (s 33). See Comment 
on s 299. Any omission by which death is caused will be punishable as if the death 
is caused directly by an act. Thus, if a person neglects to provide his child with 
proper sustenance, although repeatedly warned of the consequences, and the child 
dies, it will be murder*. 

‘Death’ means the death of a human being (s. 46)). It will be murder 
whether death is caused of a grown-up person or a newly-born child®. , 

As to ‘ intention see Comment on s. 299, supra Where the intention to kh 
is present, the act amounts to murder; where such an intention is absent, the act 
amounts to culpable homicide not amounting to murder. To determine what the in¬ 
tention of the offender is, each case must be dedded on its own merits, 
proved that the accused fired a shot gun at such a close range that it could n 


^ (1887) P. R. No 32 of 1887, p 65. See 
also the judgment of the same learned Judge 
in Sheikh Pyao, (1883) P. R. No. 27 of 1883 
a Per Straight. }, m Idu Beg. (1881) 3 
AIL 776, 778; GUdharee Singh, (1873) 6 N. 
W. P. 26; Index Singh. (1928) 10 Lah. 477; 


Baton. (1932) 7 Luck 634 , ^ 

* Nga Po Aung. (1889) S. J. L. B 4a9 

* Cuntc Smh, (1873) 5 N. W. P. «■ 
J!«ra PramJ, (1883) 3 A. IV. N. 231. 

■ Jn>»a Boi.po, (1883) Unrep. Cr. a -nn- 
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lu\e had other than a fatal effect and it is indicative of the intention of the accused 
that after finng at one person he reloaded Uic gun and fired another shot at another 
person, there is a clear indication of his intention to commit murder’. The law looks 
as regards intention to the natural result of a man's act and not to the condition of 
his rrund. From a legal ixiint of view a jKrson intends \vhate\er he gives others 
reasonable grounds for supiwaing that he docs intend. Where a man strikes lathi 
blows on the head of the deceased mcralcssly and practically kills him on the spot, he 
is guilty of murder*. UTiere a man stabs anotlier in a vital part he must be held to 
ha%e intended to cause deatJi, and if death ensues eitlier directly from tlie wound 
or in consequence of the wound creating conditions, which gi%e occasion to the 
appearance of a fatal disease, the person inflicting the wound is guilty of murder^. 
.\bscnce of premeditation will not reduce the enme of murder to culpable homicide 
not amounting to murder* But where Uicrc is nothing more than a fatal result 
to indicate an intention to cause dcatli and no weapon is used, it is unsafe to con¬ 
vict of murder^ 

If a i>crson intends to cause the dcatli of anotlier and docs an act in furtherance 
of that uitcntion, which act does not in fact cause the death intended, and m the 
belief that tlie said act has caused death, he docs anotlier act, for the purpose of 
hiding the traces of the crime, and such act results m death, the offender can be 
convicted of murder Where it appeared tliat the accused deliberately intended to 
kill the wife of one of tliem, tliat they decoyed her to a certain place and after 
an attempt to strangle her. dragged her immediately either m an unconscious or 
scrm-conscious condition on to the railway line and placed her in front of the tram 
and she was decapitated by the tram, it was held tliat the accused were guilty of 
murder. Tlie two acts were intimately connected with eacli other and the latter 
act followed immediately upon the former, that both the acts of the accused must be 
treated as bang only one transaction, the transaction being to kill the deceased*. The 
Court agreed with the dissenting view of Parsons, J., m Kkandu’s case In this case 
a man struck another on the head with a stick, and believing him to be dead set 
fire to the hut with a view to remove all evidence of the crime and it was found that 
the blow only stunned the deceased and the death was really caused by the injuries 
from the burning when the accused set fire to the hut It was held that the offence 
commuted was that of attempt to murder*. Parsons, J., who gave a dissenting judg¬ 
ment, was of opinion that the offence of murder was committed. The Madras 
High Court has agreed with this view distinguishing an earlier full bench case 
in which the accused struck his wife a Wow on her head with a plough-share whicht 
tliough not shown to be a blow likely to cause death, did in fact render her un¬ 
conscious and, believing her to be dead, in order to lay the foundation of a false 
defence of suicide by hanging, the accused hanged her on a beam by a rope and 
thereby caused her death by strangulation, and it was held that the accused was 
not guilty of either murder or culpable homicide not amounting to murder but 
was guilty of grievous hurt® This case was distinguished on the ground that it was 
not shown that the blow on the deceased's head with a plough-share was likely to 
cause death • 

The Calcutta High Court has taken the same view as in Khandu's case. The 
accused assaulted his wife and gave her kicks, blows and slaps The kicks were given 
below the navel The woman fell down and became unconscious In order to create 
an appearance that the woman had comnutted suicide, the accused took up the un- 
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the head with a stick when he is asleep, and fractures his skull, knowledge of likeli¬ 
hood of causing death must be presum^; and the offence committed is murdeit. As 
to the intention to be presumed in cases of blows on the head with a stick, instinct at 
least, if not knowledge and experience, tdls every man that to hit another human being 
any violent blow on the head may possibly result or is likely to result or will pro¬ 
bably result in serious injury to the pemon struck, but knowledge, belief or expectation 
of the amount of injury that may be caused must depend upon what is used in in¬ 
flicting the blow and the force with which the blow is delivered. Repeated blows or 
even a single blow forcibly delivered with a heavy weapon would make the offence a 
murder, but where a sudden blow is struck with a stick that js not heavy, the offence 
would be culpable homicide not amounting to murder*. 

This clause also applies in special cases where the person injured is in such a 
condition or state of health that his death would be likely to be caused by an injury 
which would not ordinarily cause the death of a person in sound health, and where the 
person inflicting the injury knows that owing to such condition or state of health it is 
' likely to cause the death of the person injured*. 

Cases.—Where A several times kicked B, who, after having been severely beaten, 
fell down senseless, it was held that A was guilty of murder as he must have known 
that such kicks were likely to cause death in B's state at that time*. ^Vhere four men 
beat another so severely that death ensued from the injuries received, it was held that 
they must be presumed to have known that by such acts they were likely to cause 
death, and that' the offence of murder was not reduced to culpable homicide not am* 
ounting to murder by the absence of intention to cause death®. Where a man struck 
another on the head with a stick when he was asleep, and fractured his skull, it wa* 
held that knowledge of likelihood of causing death must be presumed, and that he was 
guilty of murder®. A cut Z on the head, with a heavy chopper, slicing off a bit of the 
frontal bone and cutting the brain. Z died from the effect of the injury, but the 
medical evidence showed that the wound was not certain, although likely, to cause 
death. It was held that A's intention must be inferred not merely from the actual 
consequences of his act, but from the act itself, and as the natural consequence of an 
act of the kind in question would be death, A must be presumed to have intended to 
cause death'. Where a person struck the deceased with a highly lethal weapon with 
the knowledge that the act was such as was likely to cause death, he was held guilty 
of murder*. It was held likewise where a blow was given with a bottle full of liquid* 

A body of six persons attacked another witli cattle goads in a violent and determined 
manner, inflicting sixteen wounds on his body and causing several and severe ruptures 
of his spleen, and so caused his death. The person attacked was a strongly-built man 
of thirty-five years of age, and his spleen was in a healthy state It was held, that 
such acts, committed by several persons on one. in such a manner, apparently regard¬ 
less of the consequences, and with such results, warranted the inference that the acts 
were done by those persons with the intention eiUier of causing the death of the per¬ 
son attacked or such injuries as the offenders knew to be likely to cause his death; 
and that the offence amounted to muTder*^ 

The two accused, brothers, between whom and the deceased and his was 
bad feeling, came upon the deceased in the fields and setting upon him, beat him with 


1 SJicifefj Ckoollye. (1865) 4 W R. (Cr.) 
35 

s Bada Naya, (1927) 5 Ran. 817. 

® See Njo Maung, (1907) 4 L B R 132, 
6 Cr. L J. 389; Bam Asre, (1923) 26 O. C 
18.‘24 Cr L J. 513. 

* Nilmadhub Sneor, (1865) 3 W. R (Ct.) 
22. 

* Pooshoo. (1865) 4 \V. R. (Cr.) 33; 
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sticks so sev-crdy Uiat he died wiUun a few minutes, no less than fourteen ribs being 
fractured resulting in the rupture of both lungs and of the spleen. It was held that 
the crime fell under the first or second clause of s. 300 as the intention vs'as dear whe¬ 
ther to kill or to cause a dangerous injury and thus tlic case was taken out of the pur¬ 
view ol clause 4 which applied to ttses m whtdr there was no wish to kill or to hurt^ 
IMicrc m continuation of an altercation whidi had taken place earlier in the day bet¬ 
ween the mother of the accused and the wife of the deceased the two men were struggl¬ 
ing in front of their houses when tlie accused suddenly struck Uie deceased witli a wea¬ 
pon which was variously desenbed as a spear-head or a sickle and the medical evi¬ 
dence sliowcd that the person of Uic deceased bore two wounds of penetrating nature 
one of %shich compkltly perforated the heart. the other pcnetrtting the abdomen on 
the left side had dividrf the intestines, it was held that hav^ng regard to the nature 
of the wounds inflicted it must be deemed that liis intention was, if not to cause death, 
at least to cause sudi bodily injury as was likely to cause deaths 

In the course of a murd*crous attack on his wife by the accused, the former ran 
to the deceased woman for protection and clasped her arms round her waist The 
accused thereupon gave a fatal stab to the deceased with the sole object of making 
her let go his wife, so that he might wreak his vengeance on her. The accused had no 
quarrel with the deceased and had no intention of killing her. It was held that the 
accused was only guilty of culpable homicide not amounting to murder, as he did not 
mtend to inflict such injury on the deceased as was likely to cause her death or was 
sufficient in the ordinary course of nature to cause her death* A attacked his mother 
in-law, Y. a woman of fifty-five, with an edged instrument but by mistake cut another 
woman, Z, on the arm. Z. who was si\ty-one years of age, died from the effects 
of the wound, alliiough the Civil Surgeon considered that the injury was not sufficient 
in the ordinary course of nature to cause death to a woman of her age The Sessions 
Judge considered that this clause was applicable on account of Y’s age It was held 
that tins clause was not applicable because (1) as the injury was actually caused to 
Z, although intended for Y, Y's age did not affect the question at all, and (2) m view 
•of the medical evidence and of the fact that the injury was not on a vital part of the 
body. A could not be held to have intended such b^ily injury as he knew to be likely 
to cause the death of either Y or Z. or such bodily injury as was likely to cause 
death*. 

Four coolies of a tea estate, thinking that another person had by sorcery made 
one of them dumb, set upon him while he was sitting in a courtyard One of them 
flnding a krufe in the pocket of the victim took it out and stabbed him fatally. All 
the four dragged him and buried him in a well It was held that all the accused 
"having taken part in the affray from the beginning with the intention to kill the de¬ 
ceased, all the four were guilty of murder^ 

Dhatura poisoning.—-IVhcre a woman of twenty years of age was found to 
have administer^ dhatura (a poisonous herb) to three members of her family, who 
ultimately recovered, it was held that she was guilty of attempt to commit murder as 
•she must be presumed to have known that the administration of dhatura was likely 
to cause death, although she might not have administered it with that intention''. It 
IS not clear from the judgment in this case how the Court came to that finding, as it 
was held that although the accused knew that she might cause death she had no m 
tention to do so, but intended only to incapaatatc temporarily the persons to whom 
she administered the dhatura in order that she might run away with her lover. The 
same High Court in a subsequent case said: “ Dhatura is not exactly a deadly 
jxiison, and may often be given for the purpose of merely stupefying a victim". 
On this ground it held, where, for the purpose of facilitating robbery, dhatura was 
administered by two persons to certam travdlers, in consequence of which one of the 
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the head with a stick when he is asleep, and fractures his skull, knowledge of likdi- 
hood of causing death must be presum^; and the offence committed is murder*. As 
to the intention to be presumed in cases of blows on the head with a stick, mstinct at 
least, if not knowledge and experience, tdls every man that to hit another human being 
any violent blow on the head may possibly result or is likely (o result or will pro¬ 
bably result in serious injury to the person struck, but knowledge, belief or expectation 
of the amount of injury that may be caused must depend upon what is used in in¬ 
flicting the blow and the force with which the blow is delivered. Repeated blows or 
even a single blow forcibly delivered with a heavy weapon would make the offence a 
murder, but where a sudden blow is struck with a stick that is not heavy, the offence 
would be culpable homicide not amounting to murder*. 

This clause also applies in speaal cases where the person injured is in such a 
condition or state of health that his death would be likely to be caused by an injury 
which would not ordinarily cause the death of a person in sound health, and where the 
person inflicting the injury knows tliat owmg to such condition or state of health it is 
likely to cause the death of the person injured*. 

Cases.—^Where A several times kicked B, who, after having been severely beaten, 
fell down senseless, it was held that A was guilty of murder as he must have known 
that such kicks were likely to cause death in B’s state at that time*. \Vhere four men 
beat another so severely tliat death ensued from the injuries received, it was held that 
they must be presumed to have known that by such acts they w’ere likdy to cause 
death, and that' the offence of murder was not reduced to culpable homicide not am¬ 
ounting to murder by the absence of intention to cause death*. Where a man struck 
another on the head with a stick when he was asleep, and fractured his skull, it was 
held that knowledge of likelihood of causing death must be presumed, and that he was 
guilty of murder'*. A cut Z on the head, with a heavy chopper, slicing off a bit of the 
frontal bone and cutting the brain. Z died from the effect of the injury, but the 
medical evidence showed that the wound was not certain, although likely, to cause 
death. It was held that A’s intention must be inferred not merely from the actual 
consequences of his act, but from the act itself, and as the natural consequence of an 
act of the kind in question would be death, A must be presumed to have intended to 
cause death’^. Where a person struck the deceased with a highly lethal weapon tvitb 
the knowledge that the act was such as was likely to cause death, he was held guilty 
of murder*. It was held likewise where a blow was given with a bottle full of liquid®. 

A body of six persons attacked another with cattle goads in a violent and determined 
manner, inflicting sixteen wounds on his body and causing several and severe mptures 
of his spleen, and so caused his death The person attacked was a strongly-built man 
of thirty-five years of age, and his spleen was in a healthy state. It was held, that 
such acts, committed by several persons on one, in such a manner, apparently regard¬ 
less of the consequences, and with such results, warranted the inference that the acts 
were done by those persons with the Intention either of causing the death of the per¬ 
son attacked or such injuries as the offenders knew to be likely to cause his death; 
and that the offence amounted to murder*®. 

The two accused, brothers, between whom and the deceased and his was 
bad feeling, came upon the deceased in the fields and setting upon him, beat him with 
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-Sticks so scwrcly that he died witliin a few minutes, no less than fourteen ribs being 
fractured resulting in the rupture of boUi lungs and of the spleen. It was held that 
the crime fell under the first or second dause of s. 300 as Uie intention was clear whe¬ 
ther to kill or to cause a dangerous Injury and thus the case was taken out of the pur- 
\-icw of clause 4 which applied to ascs in which there was no wish to kill or to hurt* 
Where in continuation of an altercation wliich had taken place earlier m tlie day bet¬ 
ween the mother of the accused and the wife of Ute deceased Uie two men were struggl¬ 
ing in front of tlicir houses wiicn the accused suddenly struck the deceased with a wea¬ 
pon whidi was variously desenbed as a spear-head or a sickle and the medical evi¬ 
dence slrowcd that the person of the deceased bore two wounds of penetrating nature 
one of whidi complctdy perforated the heart. the other pcnetritting the abdomen on 
the left side had di%-id^ tlic intestines, it was hdd that having regard to the nature 
of the wounds inflicted it must be deemed tliat his intention was, if not to cause death, 
at least to cause such bodily injury as was likely to cause death* 

In tlie course of a murd*crous attack on his wife by the accused, the former ran 
to the deceased woman for protection and clasped her arms round her waist The 
accused thereupon ga\e a fatal stab to the deceased with the sole object of making 
her let go liis wife, so that he might wreak his vengeance on her The accused had no 
quarrd wiUi the deceased and had no intention of killing her. It was held that the 
accused was only guilty of culpable homicide not amounting to murder, as he did not 
intend to inflict such injury on the deceased as was likely to cause her death or was 
suffid^t in the ordinar>’ course of nature to cause her death* A attacked his mother- 
in-law. Y, a woman of fifty-five, with an edged instrument but by mistake cut another 
wortvan, Z, on the arm Z. who was sixty-one years of age, died from the effects 
of the wound, altliough the Civil Surgeon considered that the injury was not sufficient 
in the ordinary course of nature to cause death to a woman of her age The Sessions 
Judge considered that this clause was applicable on account of Y’s age It was held 
that this dause was not applicable because (1) as the injury was actually caused to 
Z, although intended for Y. Y’s age did not affect the question at all, and (2) in view 
of the medical evadence and of the fact that the injury was not on a vital part of the 
body, A could not be held to have intended such bodily injury as he knew to be likely 
to cause the death of either Y or Z, or such bodily injury as was likely to cause 
death*. 

Four coolies of a tea estate, thinking that another person had by sorcery made 
one of them dumb, set upon him while he was sitting m a courtyard. One of them 
finding a knife in the pocket of the victim took it out and stabbed him fatally. All 
the (our dragged him and buned him in a well. It was held that all the accused 
having taken part in the affray from the beginning with the intention to kill the de¬ 
ceased, all the four were guiky of murder® 

Dhacura poisoning.—Where a woman of twenty years of age was found to 
“have administcr«i dhatura (a jxnsonous herb) to three members of her family, who 
ultimately recovered, it was held that she was guilty of attempt to commit murder as 
she must be presumed to have known that the administration of dhatura was likely 
to cause death, although she might not have administered it with that intention'’. It 
IS not clear from the judgment in this case how the Ckiurt came to that finding, as it 
was held that although the accused knew that she might cause death she had no in¬ 
tention to do so, but intended only to incapacitate temporanly the persons to whom 
she administered the dhatura in order that she might run away with her lover. The 
same High Ckiurt in a subsequent case said * " Dhatura is not exactly a deadly 
poison, and may often be given for the purpose of merely stupefying a victim”. 
•On this ground it held, where, for the purpose of facilitating robbery, dhatura was 
administered by two persons to certain travdieis. in consequence of which one of the 
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travellers died and others were made seriously ill, that, in respect of the traveller who- 
died, the offence committed was that of grie\'Ous hurt (s. 325), and, in respect of the 
travellers who did not die, the offence committed was that under s. 328*. This case Is. 
of doubtful authority. The same High Court has now laid dottu that a person who 
recklessly administers dhatura to another is guilty, if death ensue, of the offaice of 
murder, and not merely of culpable homicide not amounting to murder or of grievixis. 
hurt*. ^Vhere dhatura was administered with the object of facilitating robbery but 
in such quantity that the person to whom it w’as given died in the course of a few 
hours, it was held that the person so admiiustering dhatura was guilt>* of murder*. 
Tile former Chief Court of the Punjab followed this decision in a in which the 
accused administered Vhaiura to A and B, both of whom died from the effects thereof 
and on the following date he administer^ the same poison to C and D, the former 
got ill and recovered, but the latter died. It held that the accused was guilty of 
murder, for, when he administer^ dhatura poison he committed an act which, e\'ea. 
if not committed with the intention of causing death or causing bodily injurj* likely, 
to the knowledge of the offender, or in the ordinary course of nature suffidenL to 
cause death, was so imminently dangerous that it must in all probability cause death 
or such bodily injury as is hkdy to cause death; and that the accused was guilty of 
an offence under s. 307 as regards the poison administered to C. The Court obsen-ed : 

“ It would be putting a premium on murder to hold that the giving of dkclura in 
this reckless fashion is comparatively a minor offence. We cannot agree with the 
dicta m the judgment of the Allahabad High Court m the case of Emperor v. Bhagiccu 
Din^ and we prefer, m the interests of public safety, to follow the ruling of the same 
High Court m the case of Emperor v. Cutah^. As remarked by the learned Judges- 
in the latter case, ‘ Althou^ death does not always follow from dhatura poisoning, 
yet it does follow in a considerable proportion of cases ’ In this case it was found 
by the Court that the accused was an expert in dhatura poisoning and knew well that 
the poison worked in a most effective and dangerous manner upon his rictims. But 
where the accused caused the death of two persons by administering to them dkeluro 
in order to facilitate the commission of robbery, the same Court, in another ca% 
held that they were guilty of an offence under s. 326 and rwt under s. 302.. It said 
that '* no hard and fast rule can be laid down as to the section of the Indian Penal 
Code applicable, and that the circumstances of the particular case must be taken into 
oinsideration.” It further observed that it had not been shown that the accused ad- 
irunistered dhatura with such intenlioti or knowledge as would make them guilty of 
murder*. In case of murder by dhatura poisomng it is to be determined with what 
object It is administered. Its use may be merely in order to facilitate the commission 
of robbery and it does not per se and necessarily import contemplation of the rictim’s 
death as a means towards or as incidental to the main end of that offewe. -The 
point is to be decided with regard to the circumstances of each case and the best indi¬ 
cation of the intention of the offender can be gathered from the amount of dhatura 
which he administers. iVhere a large quantity of dhatura is administered the offender 
shall be presumed to intend to cause the death of the victim for the successful tetmi* 
nation of his crime*. 

The Bombay High Court has followed the rulings in Q.-E. v. Tulsha, Emp. v. 
Gutali, Emp. v. Cauri Shankar and Emp. v Pfanhu, and has dissented from Emp. v. 
Bhaguian Din. The accused administered dhatura to five men for the purpose of 
facilitating the commission of robbery’. Thr« of them died and the remaining two 
were taken seriously ill and regained consciousness after four daj-s. The Sessions 
Judge convicted them under s. 325, for causing the death of three men: and under 
s. 328 for administering the poisonous substance to the other two. He acquitted them 
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ol the cliarge under s. 302 lor causing the of tiie three men as he held that 
there \\erc no suflicient grounds for holding that tlie accused knew that they were 
hkdy to cause death by tlte admimstraUon of It was held, setting aside the 

acquittal, that the accused were guilty of murder under cl. (4) of s. 300, as they had 
suthdent knowledge of the fact tliat admimstenng dhalura often resulted in death and 
was Ukdy to cause deatii'. The Court observed “ Having regard to the extent to 
which dhclura poisomng does take place in India, boUi m the case of men and 
cattle, there is very adequate ground for attnbuting, at any rate, to ordinary Indian 
vallagers a knowledge of the dangerous results that may occur from administering 
dketura."* " In the case of adult persons dclibcratdy administering dhalura or 
some such poison or ddetenous substance, and in quantities such as to kill three persons 
wiihm a few hours on the spot, the burden is heavily on tlie accused to show why iht 
ordinary presumption from an act so imminently dangerous and so probably fatal 
should not be drawn Persons making use of poisons which, besides being intoxi¬ 
cants, may likewise prove fatal if administered in sufficient quantity, cannot escape the 
fatal consequences of this reckless admimstration, wiUiout showing that Uiey were 
not possessed of tlie ordinary knowledge of adults, winch even villagers are presumed 
to possess”*. 

In the case of dhalura poisoning, the contention that in the absence of proof 
that the deceased was subject to a fatal dose of the poison, death as a result of that 
poison cannot be presumed, is without force* 

Aconite.—The accused gave aconite to a girl for being administered to her 
husband with the object of gaining his love The girl mixed the powder m cooked 
food and scrv'cd the same to licr husband, falher-in-law and brother-m-law The 
husband did not die but the others died The accused was prosecuted and convicted 
under this section and s 109 It was held'that the statements made by the giil before 
the doctor and the Magistrate when she was granted pardon as to the circumstances 
under which the aconite was administered were admissible under s 157 of the Indian 
Evidence Act’ 

Arsenic.—A person who administers a well-known poison like arsenic to another 
must be taken to know that his act 1$ so imminently dangerous that it must in all 
probability cause death or such bodily injury as is likely to cause death, and, if death 
ensues, he is guilty of murder, notwithstanding tliat his intention may not have been 
to cause death. Where the accused administered arsenic to a boy nine years of age 
with the obj'ect of preventing the father of the boy from appeanng as a witness 
against himself in a cnmmal case, but in such quantity that the boy died in the 
course of three days, it was held that he was guilty of murdei, though his intention 
might not have been to cause death*. IVhere a woman of middle age administered to 
her husband arsenic disguised in sugar and placed in his food and thereby caused his 
death, it was held that she must be taken to know that her act was so imminently 
dangerous that it must m all probability cause death or such bodily injury as vas 
likely to cause death, and she was guilty of murder and not under s. 304A, nohrch- 
standing that her intention might not have been to cause death^. The 
sweetmeat poisoned with arsenic to A, with the intention of causing her ripatr. 

A, as well as D and C to whom she gave a part of the sweetmeat, all 

ill as a consequence of partaking of it but they all recovered from the effect of ih^ 

poison. It was held that the accused was guilty of attempting to murder B - id C 


3. Clause 3.—With the intention of causing bodily injuiy to an/ person 
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sufficient in the ordinary course of nature to cause death —The distinction between 
this dause and clause (2) of s. 299 depends upon the degree of probability of death 
from the act committed. If from the intentional act of injury committed the proba¬ 
bility of death resulting is high, the finding should be that the accused intended to 
cause death or injury sufficient in the ordinary course of nature to cause death and 
the conviction should be of murder; if there was probability in a less degree of death 
ensuing from the act committed, the finding should be that the accused intended to 
cause mjury likely to cause death and the conviction should be of culpable homicide 
not amounting to murder^. 

In the case of some classes of injuries, it is easy to say what was intended ; for 
instance, in a wound with a knife in the abdomen, A man who inflicts such a wound 
intends to inflict a wound which we must know will be dangerous to life. But in the 
case’of wounds with blunt instruments, the intention is not so clear. The effect of a 
severe blow upon one man will be very different from what it will be upon another, and 
it does not follow, when the victim dies, that it was intended to inflict such injury as is 
sufficient to cause deatli. A Judge must always find whether the bodily injury inflict¬ 
ed was that which was intended by the pnsoner*. 

The words of s. 299- “ or with the intention of causing such bodily injury as is 
likely to cause death ” amount to murder only when it can be held that the likelihood 
of death is so great that the bodily injury intended to be inflicted must be held to be 
an injury sufficient in the ordinary course of nature to cause death so as to bring the 
case within the third clause of s 300. Where the likelihood is not sufficiently high, 
the offence is that of culpable homicide not amounting to murder*. In cases of death 
caused by reckless violence the nature of the weapon used is a test for deciding 
whether the crime falls under s 299 or this clause*. The accused savagely attacked 
.and wounded with a hatchet their cousin, who was laid up with fever in consequence 
of the wounds for about forty days and ultimately died of blood poisoning It was 
held that the accused were guilty of murder, the wounds inflicted by them being the 
cause of death*. Where a person received gnevous-injuries and was detained in 
hospital and as a result of these injuries pneumonia supervened and the victim died, 
it was held that those who caused the injuries were guilty of murder*. Where in a 
trial for murder, the medical evidence was that the injuries inflicted on the deceased 
were not necessarily sufficient in the ordinary course of nature to cause death, and 
that death was due to meningitis and compression of the brain but this had no direct 
connection with the injuries, it was held that the offence fell under s. 326 and not 
under s. 302^ 

It cannot always be assumed that, when a man strikes a blow on the head, 
he intends to cause death or injury sufficient to cause death or even injury likely to 
cause death®. Owing to a quarrd which the deceased had with the accused, the 
latter armed himself with an iron-shod stick and struck one blow with it on the head 
of the deceased which caused his death. He was convicted of murder. It was held 
that, inasmuch as it was possible that the blow struck by the accused exceeded m 
violence the injury he had in view at the moment of stnking it, the conviction should 
be altered from murder to culpable homicide not amounting to murder*. 'Hie r^Mn- 
ing in this case has been criticised on the ground that the ordinary rule in criming 
cases is that intention must be inferred from a person’s acts. Where therefore the 
accused in the course of an altercation dealt a blow with a dharia (scythe) on the 
head of the deceased with the result that it penetrated the skull, it was held that the 
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accused was guilty of murder*. Where a person struck a blow on tlie liead with a 
deadly ucapon and with such \iolcnce as to cut through the skull, it was held that 
he did so with the intention of causing death or such bodily injury as was likely to 
cause death and was guilty of murder*. 

Cases.—Stabbing in a \ital pan.—The accused stabbed the deceased with a 
dagger in tlie back. The wound, though not se\ere, was in such a part of the body 
that it was considered dangerous; but tlie da^er did not penetrate any great length. 
The wound healed in about sc\en dajs, at the end of which time symptoms indi¬ 
cative of tetanus were obsen.’cd and the deceased died from that cause on the follow¬ 
ing day. According to the medical e\’idcnce in tlie case, tetanus was caused by a 
bacillus, whidi entered Uie body through the breach of surface, caused by a wound. 
It was held that there was no reasonable doubt that tetanus, which was Uie cause of 
the death of the deceased, was due to the wound inflicted by the accused ; that when 
there was a natural explanation of the appearance of tetanus, it was unreasonable to 
conjecture that tetanus might have resulted mdcpendently of the normal cause, and 
had bcai the effect of some rare and unexplained conditions* The accused inflicted 
a slab with a sliarp-pointed weapon which entered the upper part of the deceased’s 
stomach, causing rupture of it and of tlie peritoneum, it was held that his act came 
within U\is clause*. If a person stabs another in the abdomen with sufficient force 
to penetrate the abdominal walls and the internal viscera, he must undoubtedly be 
held, whatexer his station in life, to have intended to cause injury sufiicicnt in the 
ordinary course of nature to cause death*. 

Murderous assault.—A man who has either hacked a fellow-creature about in 
a most mcralcss fashion or has practically pounded him to death, cannot escape con- 
vaetjon of murder merely by urging that he was careful to avoid injunng a vital part*. 
Where the accused caused the death of another person by giving him unmerciful thrash¬ 
ing wiUi sticks, smashing both bones of each forearm, the nght elbow and right knee¬ 
cap, and the occipital area on the nght temporal area of the skull, it was held that 
he was guilty of murder*. The accused kill^ a person by striking him one blow on 
the head with a long and heavy bamboo. The nature of the injury indicated that 
very great force was used. It was held that although the weapon used was not one 
that would of necessity cause fatal injury, the force used was so great as to show that 
the accused intended to cause injury sufllcicnC m the ordinary course of nature to 
cause death, and that he was guilty of murder* There can be no doubt that a per¬ 
son delivenng a violent blow with a lethal weapon like a dang (dub) on a vulnera¬ 
ble part, of the body such as the head must be deemed to have intended to cause such 
bodily injury as he knew was likely to cause the death of the person to whom the 
injury was caused*. Where the accused committed an unprovoked and cowardly 
assault upon the deceased rushing out at him by surprise and striking him one blow 
upon the head with a lathi (club) and the blow fractured his skull from temple to tem¬ 
ple, it was held that the accused was guilty of murder*'’. In the course of a riot the 
accused attacked and killed a man with dangerous weapons. It was held that the act of 
the accused having caused the death of the man, and there being nothing to suggest 
that they were not sufficient to cause death as their ordinary and natural result, in the 
absence of proof of circumstances sufficient to give the accused the benefit of any of 
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sufficient in the ordinary course of nature to cause death —^The distinction between 
this clause and clause (2) of s. 299 dqjends upon the degree of probability of death 
from the act committed. If from the intentional act of injury committed the proba¬ 
bility of death resulting is high, the finding should be that the accused intended to 
cause death or injury sufficient in the ordinary course of nature to cause death and 
the conviction should be of murder ; if there was probability in a less degree of death 
ensuing from the act committed, the finding should be that the accused intended to 
cause injury likely to cause death and the conviction should be of culpable homicide 
not amounting to murder^ 

In the case of some classes of injuries, it is easy to say what was intended ; for 
instance, in a Wound with a knife in the abdomen. A man who inflicts such a wound 
intends to inflict a wound which we must know will be dangerous to life. But in the 
case'of wounds with blunt instruments, the intention is not so clear. The effect of a 
severe blow upon one man will be ve^ different from what it will be upon another, and 
it does not follow, when the victim dies, that it was intended to inflict such injury as is 
sufficient to cause death A Judge must always find whether the bodily injury inflict¬ 
ed was that which was intended by the prisoner*. 

The words of s. 299 " or with the intention of causing such bodily injury as is 
likely to cause death ” amount to murder only when it can be held that the likelihood 
of death is so great that the bodily injury intended to be inflicted must be held to be 
an injury sufficient in the ordinary course of nature to cause death so as to bring the 
case within tlie third clause of s 300. Where the likelihood is not sufficiently high, 
the offence is that of culpable homicide not amounting to murder*. In cases of death 
caused by reckless violence the nature of the weapon used is a test for deciding 
whether the crime falls under s. 299 or this clause*. The accused savagely attacked 
and wounded with a hatchet their cousin, who was laid up with fever in consequence 
of the wounds for about forty days and ultimately died of blood poisoning. It was 
held that the accused were guilty of murder, the wounds inflicted by them being the 
cause of death*. Where a person received grievous- injuries and was detaiiirf^ in 
hospital and as a result of these injuries pn«aimonia supervened and the victim died, 
it was held that those who caused the injuries were guilty of mui^er*. ^Vhe^e in a 
trial for murder, the medical evidence was that the injuries inflicted on the deceased 
were not necessarily sufficient in the ordinary course of nature to cause death, and 
that death was due to meningitis and compression of the brain but this had no direct 
connection with the injuries, it was held that the offence fell under s. 326 and not 
under s 302*. 

It carmot always be assumed that, when a man strikes a blow on the head, 
he intends to cause death or injury sufficient to cause death or even injury likely to 
cause death*. Owing to a quarrel which the deceased had with the accused, the 
latter armed himself with an iron-shod slick and struck one blow with it on the head 
of the deceased which caused his death. He was convicted of murder. It was held 
that, inasmuch as it was possible that the blow struck by the accused exceeded m 
violence the injury he had in view at the moment of stnldng it, the conviction should 
be altered from murder to culpable homicide not amounting to murder*. 'Hie reawn* 
ing in this case has been criticised on the ground that the ordinary rule in criming 
cases is that intention must be inferred from a person’s acts. Where therefore the 
accused in the course of an altercation dealt a blow with a dharia (scythe) on the 
head of the deceased with the result that it penetrated the skull, it was held that the 
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accused was guilty of murder*. Where a person struck a blow on the head with a 
deadly capon and \nUi such violent® as to cut through the skull, it was held that 
he did so with the intention of causing death or such bodily injury as was likely to 
cause dcaUi and was guilty of murder*. 

Cases,—Stabbing in a ^ital part.—The atrused stabbed the deceased with a 
dagger in the back. Tlie wound, though not severe, was in such ;j part of the body 
that it was considered dangerous; but the dagger did not penetrate any great lengtli. 
The wound healed in about seven daj-s, at the end of whicli time symptoms indi¬ 
cative of tetanus were obsened and the deceased died from that cause on the follow¬ 
ing day. According to the medical evidence in the case, tetanus was caused by a 
baallus, which entered die body through the breach of surface, caused by a wound. 
It was held that tliere was no reasonable doubt that tetanus, which was tJie cause of 
the death of the deceased, was due to the wound inflicted by the accused : that when 
there was a natural explanation of the appearance of tetanus, it was unreasonable to 
conjecture that tetanus might ha\e resulted independently of the normal cause, and 
had been the effect of some rare and unexplained conditions* The accused inflicted 
a stab with a sharp-pointed weapon which entered the upper part of the deceased’s 
stomadi, causing rupture of it and of the peritoneum, it was held that his act came 
within this clause*. If a person stabs another in the abdomen with sufficient force 
to penetrate the abdominal walls and the internal viscera, he must undoubtedly be 
held, whatever his station in life, to have intended to cause injury sufficient m the 
ordinary course of nature to cause death*. 

Murderous assault.—A man who has cither hacked a fellow-creature about in 
a mcfet meraless fashion or has practically pounded him to death, cannot escape con¬ 
viction of murder merely by urging dial he was careful to avoid mjunng a vital part*. 
Where the accused caused the death of another person by giving him unmerciful thrash¬ 
ing witli sticks, smashing both bones of each forearm, the right elbow and right knee¬ 
cap, and the ocapital area on the right temporal area of the skull, it was held that 
he was guilty of murder’. The accused killed a person by striking him one blow on 
the head with a long and heavy bamboo The nature of the injury indicated that 
very great force was used It was held that although the weapon used was not one 
that would of necessity cause fatal injury, the force used was so great as to show that 
the accused intended to cause mjury sufficient in the ordinary course of nature to 
cause death, and that he was guilty of murder*' There can be no doubt that a per¬ 
son delivering a violent blow with a lethal weapon like a dang (club) on a vulnera¬ 
ble part of the body such as the head must be deemed to have intended to cause such 
bodily injury as he knew was likely to cause the death of the person to whom the 
injury was caused*. Where the accused committed an unprovoked and cowardly 
assault upon the deceased rushing out at him by surprise and striking him one blow 
upon the head with a lathi (club) and the blow fractured his skull from temple to tem¬ 
ple, it was held that the accused was guilty of murder*®. In the course of a riot the 
accused attacked and killed a man with dangerous weapons It was held that the act of 
the accused having caused the death of the man, and there being nothing to suggest 
that they were not sufficient to cause death as their ordinary and natural result, in the 
absence of proof of circumstances suffiaent to give the accused the benefit of any of 
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the exceptions, they must be taken to have intended to kill the man‘. Where two men 
together repeatedly struck another on his head with lathis with sufficient force to break 
his skull m several places, it was held that they were guilty of murder for their inten¬ 
tion could not be other than to inflict such injury as was sufficient in the ordinary 
course of nature to cause death®. 

Intoxication.-—Two men met eadi other in a drunken state, and commenced a 
quarrel, during which they abused each other.This lasted for about half an hour, when 
one of them ran to his own house, and came bade with a heavy pestle with which 
he struck the other a violent blow on the left temple causing instant death. It was 
held that the offence fell within clauses (2).and (3)*. Intoxication is no excuse for 
a man throttling to death another and a weaker man who is intoxicated also*. Volun¬ 
tary drunkenness, though it does not palliate any offence may be taken into account 
as throwing light on the question of intention®. It may also be considered in 
estimating the probable effect on the mind of the accused of the words or actions of 
others, and in determining whether the provocation given was grave and sudden®. 
\Vhere death was caused by an act done while in a state of intoxication, voluntarily 
induced, and the accused was convicted of causing grievous hurt, it was held that the 
accused should have been charged with culpable homicide not amounting to murder^ 

Clause 4.—' Person committing the act knows that it is so imminently dan¬ 
gerous that it must in all probability cause death, or such bodily injury as is likely 
to cause death.. .without any excuse for incurring the risk of causing death — 
This clause cannot be applied until it is clear that clauses 1, 2 and 3 of the section 
each and all of them fail to suit the circumstances®. It does not apply to a case in 
■which death has been caused by an act done with the intention of causing bodily 
injury to a particular person. In such a case the question whether the offence is mur¬ 
der or not must be decided by reference to the first three clauses of the section and the 
exceptions®. The cases in which this clause has any application are extremely rare, 
and though it is not easy to attempt to define with any strictness the kind of cases m 
which that clause comes in, there is one broad distinction between it and the first three 
clauses—in the first three clauses the important thing is an intention to kill or to hurt, 
while the fourth clause says nothing about intention'®. 

" To cause death merely by doing an act with the knowledge that it is so immi¬ 
nently dangerous that it must in all probability cause death, does not constitute mur¬ 
der as defined m cl. 4 of s. 300, but is mere culpable homicide not amounting to mur¬ 
der. In order that an act done with such knowledge should constitute murder, it is 
also necessary that it should be committed ‘ without any excuse for incurring the risk 
of causing death or such bodily injury ’. An act done with such knowledge alone is 
not prima facie an act of murder, subj'ect to proof that there is some excuse. It be¬ 
comes an act of murder only if it can be proitively affirmed that there was no excu^ 
The requirements of this clause are not satisfied by the act of homicide being an art 
of extreme recklessness; it must be a wholly inexcusable act of extreme raklessncss. 

It follows that when in view of all the circumstances found to exist in a particular cas& 
jt cannot be affirmed of an act falling in other respects within cl 4 of s. 300, ‘ 

was committed without any excuse for incurring the risk mentioned, then such art. 

. notwithstanding that it was done with the knowledge that it was so imminently dan¬ 
gerous that it must in all probability cause death, is merely culpable homicide no 
amounting'to murder under s. 299, cl. (3). It is culpable homicide baause the 
causing death is done with the knowledge that the actor is thereby likely to ca 
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^icath ; it is not murder because it does not satisfy belli parts of the definition of mur¬ 
der in d. 4 of s. 300. Being culpable homiodc and not being murder, the act is neces- 
sanly culpable homiade not amounting to murder"* 

Tins dausc also appears to be designed to provide for that class of cases where 
the acts resulting m dcatli arc calculated to put the lives of many persons m jeopardy 
without being aimed at any one m particular, and are perpetrated wiUi a full conscious¬ 
ness of the probable consequence As. for example, where dcalli is caused by firing 
a loaded gun into a crowd iiide ill id)), by poisoning a wdl from which people are 
jeeustomod to draw water, by opening the draw' of a bridge just as a railway passeiy 
ger tram is about to pass over it In sudi and the like cases, the imminently dan¬ 
gerous act. the c.\lrcme depravity of mind and the rcgardicssness of human life pro¬ 
perly place the enme upon the same level as the taking of life by deliberate inten 
lion*. .\ny person of average intdligcnce Imows that the explosion of a bomb in a 
crowded room, however carefully it may be thrown, is an imminently dangerous act 
such as he must be deemed to know would m all probability cause death or at least 
such bodily injury as is likely to cause dcalli Accused, described by their counsel as 
persons of exceptional intelligence, must, therefore, be presumed to know that their act 
was dangerous and likely to cause death The fact that accused had no deliberate in¬ 
tention of killing any particular individual docs not take their case outside cl (4) 
of this section when tlicy had no excuse for tunning the nsk’ 

' Imminently dangerous—Where it is clear that the act by which the death 
IS caused is so imminently dangerous that the accused must be presumed to have known 
that It would, in all probability, ^sc death or such bodily injury as is likely to cause 
death, then unless he can mctt this presumption his offence will be culpable homicide, 
and Jt would be murder unless he can bring it under one of the exceptions*. Thus, 
a man who strikes at the back of another a violent blow with a formidable weapon 
must be taken to know that he is doing an act imminently dangerous to the life of 
the person at whom he strikes and that a probable result of his act will be to cause 
that ixrson's death' Similarly, if a man strikes another m the throat with a knife 
he must have known that the blow is so imminently dangerous that it must in all 
probability cause death and the injury intended to be inflicted is sufficient m Uie ordi¬ 
nary course of nature to cause death* But if the extent of knowledge required under 
this clause is wanting, the offence will be culpable homicide not amounting to murder 
Thus, causing death by branding a thief without the knowledge requisite under this 
clause IS held to be culpable homicide not amwinting to murder*. Similarly, where 
a snake-charmer exhiljitrf in public a venomous snake, whose fangs he knew had not 
been extracted, and to show his own'skiU placed it on the head of a spectator who in 
trying to put it off was bitten and died, it was held that he was guilty under cl. (3) of 
3 299’. Where death was caused by a blow with a club and there was reason to tliink 
that the accused knew no more than that the blow was possibly dangerous to life, it 
was held that the conviction should be of culpable homicide not amounting to murder’. 
But where the accused, four in number, all armed with heavy sticks, felled the deceas¬ 
ed. who was defenceless and armless, ^ve him a prolonged beating and inflicted seve¬ 
ral blows completely smashing the skull, it was hdd that they were all guilty of mur¬ 
der under this clause although the evidence did not disclose which of the injunes • 
were inflicted by each of the accused respectively*®. 
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Homicide under the influence of drink.—Where the accused under the influ¬ 
ence of hquor assaulted the deceased and literally beat him to 'death with lathis with¬ 
out any direct motive, it was held that they were guilty of murder as they must have 
known that their act was so “imminently dangerous that it must in all probability 
cause death or such bodily injury as is litely to cause death”. The Court further 
held that drunkenness afforded a sufficient excuse for not exacting the extreme 
penalty of the law^. 

* Without any excuse —^These words mean without any excuse which a 
criminal Court administering the criminal law as embodied in this Code could rea¬ 
sonably regald as an excuse. The term ‘excuse' also occurs in the explanation to 
s. 81, and it is there used as synonymous with the expression ‘ to justify ’ which seems 
to indicate that the grammatical meaning of ‘ e.xculpating' or ‘ absolving' was intended 
to be retained. In this sense the words would mean in the absence of any exculpatory 
circumstances other''than any of those circumstances mentioned in the five exceptidns- 
to tins section*. Where a father sacrificed his son, because wealth had not accompa¬ 
nied his birth, and afterwards partially cut his own throat as a protest against the 
deity’s injustice, he was held guilty of murder*. A threat caused by incantations*, or 
a belief m witchcraft^, does not justify the causing of death. 

Exceptions.—Unless the act done constitutes, at least, prima facie murder by 
reason of the intention with which it is found to be done, the Court need not con¬ 
sider the exceptions. Where a person causes the death of another person it is for 
him to show that his act was removed from the category of murder by one of the 
exceptions to the section*. 

“ The operation of the five exceptions to s. 300 is practically somewhat diffe¬ 
rent in respect of an act which falls within one of the first three clauses of s. 300, and 
in respect to an act which falls witliin the 4lh clause These four dauses, it sh^Id 
be remarked, desenbe exhaustively all the classes of acts to which the five exceptions 
apply-. The exceptions operate m this way. The existence of all the drcumstances- 
described in an exception excuses an act whidi would otherwise be murder within one 
of the first three dauses, to the extent that the act constitutes only culpable homidde 
not amounting to murder and not murder. Here the act is prima facie murder unless 
and until an exception is established. There is no inconsistency involved in finding 
that an act falls within one of these clauses and also falls within an exception, for all 
the circumstances of any exception may co-exist with the murderous intention. When 
however an act falls within the 4th dause of s 3CX), as regards the knowledge with 
which it is done, and the circumstances constituting an exception exist, there is this 
difference, it cannot consistently be affirmed (at Ihe end of a trial and upon all the 
evidence) of an act causing death done with the knowledge described, in one breath, 
that It was done without any excuse for ranning the risk of causing death, and in the 
next breath, that it was done under circumstances which the law declares to be an 
excuse for the act of causing death to the extent of preventing the culpable homicide 
amounting to murder.. .It is a matter of fact and not of law whether a partiwlar 
act of homicide committed with the knowledge described in d. 4 of s. 300 is committed 
without any excuse As the 4th clause is framed, it need never be determined as a 
•matter of law what circumstances, other than or falling short of the five exceptions, 
constitute an excuse, it being in each case a question of fact whether from the ron- 
comitant circumstances which are proved, the just inference is that the act was done 
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‘ witliout any excuseAs this 4ili clause is expressed like tlie tlircc preceding clauses- 
lo be subject to Uic five exceptions which are legal excuses for murder (as contra¬ 
distinguished from culpable homiade) it is evident tliat the words ‘without any ex¬ 
cuse' m clause 4 do not mean merely ‘m Uic absence of the circumstances', described 
in tnc excqilions A Jur>’ or a Court as a Judge of fact is left at liberty to affirm 
upon proof of circumstances other than or falling ^ort of an exception, not Uiat these 
arcumstances form an excuse for murder, but that in view of them Uie Jury or Court 
is unable to affirm that Uie particular act of homicide was committed without any 
excuse, and is tncreforc unable to pronounce the act to be culpable homicide amount¬ 
ing to murder, as defined in cl (4) of s 300”'. 

.\n offence may amount to culpable nomicide but not murder even though 
none of Uie exceptions in this section are applicable to the case. Thus, where the 
accused strangles the deceased with Uie intention of causing such bodily injury as is 
likely to cause dcaili. but not with the intention of causing such bodily injury as he 
knew to be likely to cause death, or as is sufficient in the ordinary course of nature 
to cause death, neither cl. (2) nor cl (3) of this section apply, and the offence is 
culpable homiade not amounting to murder, even though none of the exceptions in 
this section apply to the case' 

5. Exception 1.—' Grave and sudden provocation —Under this exception the 
provocation (1) must be graves and sudden, and (2) must have by its gravity and 
mddenness deprived Uie accused of the power of self-control In other words, it ought 
to bo distinctly shown not only that the act was done under the influence of some 
feeling which took away from the person doing it all control over his action but that 
that feeling had an adequate cause In the absenw of such proof, the atrocity of 
the offence wUl not be mitigated and the offender will not be able to escape the legal 
consequences of his acU The test to sec whether the accused acted under grave and 
sudden provocation is whether the provocation pven was in the circumstances of the- 
case likely to cause a normal reasonable man to lose control of himself to the extent 
of infficting the injury or injuries that he did inflict* 

Anger is a passion to which good and bad men are boUi subject, and mere- 
human frailty and infirmity ought not to be punished equally with ferocity or other 
evil feelings The authors of the Code observe :— 

” We agree with the great mass of mankind, and with the majority of jurists, 
anaent and modem, in thinking that homicide committed in the sudden heat of 
passion, on great provocation, ought to be punished ; but that in general it ought 
not to be punished so severely as murder. It ought to be punished in order to teach 
men to entertain a peculiar respect for human life; it ought to be punished in order 
to give men a motive for accustoming themselves to govern their passions; and in 
some few cases for which we have made provision, we conceive that it ought to be 
punished with the utmost rigour. 

“ In general, however, we would not visit homicide committed in violent passion, 
which had been suddenly provoked, with the highest penalties of the law. We think 
that to treat a person guilty of such homicide as we should treat a murderer would 
be a highly inexpedient course,—a course which would shock the universal feeling of 
mankind, and would engage the public sympathy on the side of the delinquent against 
the law 

Provocation caused by words or gestures.—According to English law mere 
words, or gestures, not accompanied with anything of such a serious character as a 
blow will not, m point of law, be suffiaent to reduce the crime to manslaughter®. 
This, however, is a general rule of law, and under special arcumstanres there may¬ 
be such a provocation of words as will have the effect of reduang the crime to 
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the provocation and the stroke, less allowance ought to be made for any excess of 
retaliation, either in the instrument, or the manner of it.. .The mere length of time 
intervening between the injury and the retaliation.. .is evidence in itself of delibera¬ 
tion. ” 

The question to be determined in every case will be: " Was there time for the 
blood to cool and for reason to resume its seat’'?» If there was, the offence will be 
murder; if there was not, the offence will be culpable homicide not amounting to 
murder. 

‘ Grave and sudden provocation *.—The provocation must be grave and sud¬ 
den and of such a nature as to dqirive the accused of the power of self-control. In 
determimng whether the provocation was so, it is admissible to take into account the 
condition of the mind in which the offender was at the time of the provocation*. But 
it is not a necessary consequence of anger, or other emotion, that the power of self- 
control should be lost*. It must be sliown distinctly not only that the act was done 
under the influence of some feeling which took away from the person doing it all 
control over his actions, but that that feeling had an adequate cause*. It has, there 
fore, been held in a series of cases that the commission of adultery by a wife within 
the sight of her husband is a sufficient grave provocation to bring the husband with¬ 
in this exception if he kills her. In such cases very mild punishment is usually 
inflicted. 

“ It must not however be understood that any trivial provocation, wliich in 
point of law amounts to an assault, or even a blow, will of course reduce the crime 
of the party killing to manslaughter . .For where the punishment inflicted for a slight 
transgression of any sort is outrageous in its nature, either m the manner or the con¬ 
tinuance of it, and beyond all proportion to the offence, it is rather to be considered 
as the effect of a brutal and diabolical malignity than of human frailty: it is one of 
the true symptoms of what tlie law denominates malice; and therefore the crime will 
amount to murder, notwithstanding such provocation 

When the derangement of the mind reaches that degree that the judgment and 
reason ceases to hold dominion over it—their authority being suspended and yielding 
place to violent and ungovernable passion—the man who was before a rational being 
is no longer the master of his owm understanding, becomes incapable of cool reflec¬ 
tion, and ceases to have control over his passions It is to such a state of mind that 
the law in judging of acts which cause death, gives indulgent considerations. And no 
mental perturbation or agitation which falls short of this, and leaves sway to reason 
and the power of self-control, can reduce a murder to an offence within the range of 
this mitigating exception® 

The provocation must be such as will upset not merely a hasty and hot-tem¬ 
pered or hypersensitive person, but one of ordinary sense and calmness*. 

‘ Sudden ’.—Grave provocation, ansing from injuries extending over a long" 
scries of years, has been held to be insufficient, in the absence of evidence of recent 
and sudden provocation,, to reduce the offence to culpable homicide not amounting 
to murder. The accused killed the deceased because, according to his allegations, the 
deceased had seduced his cousin, had encroached on his ancestral tope and had cut 
down trees, had persuaded the woman, whose land he cultivated, to turn him ^w^ 
had usurped his share in the village, and had struck him and constantly b»^aved 
towards him m an insolent manner, it was held that there was nothing in the cirwm- 
stances mentioned by him which could be taken as provocation so grave and suddw 
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as to reduce the ofIcn<x to culp.ible hoiraadc not amounting to murder*. Wliere the 
accused’s concubine refused to abandon another connection and the accused, after re- 
monitraung with tl^c woman and leaving her, {ottov.cd and kiUed her with a dagger 
which he slated he had purcJiascd v\ilh the intention of killing her, it was held that 
though the provocation may have been gra\e, it was not of so sudden a character as 
to r^uce the offence to culpable homiade not amounting to murder*. Where the 
accused found seated on the same col wiUi his wife her paramour whom he had cx- 
pcIJcd from his house only a day previously, and hc’gave a blow with an adze which 
fractured ilie skull of his wife and killed her, it was held that the accused must b; 
considered to ha\c received a gra\e and sudden provocation*. The refusal of a wife 
to ha\e connection with her husband is held not to constitute a grase and sudden pro¬ 
vocation* 

Tl\c deceased abused the woman of the house of the accused when the accused 
was not there. The accused on being informed of it proceeded to the house of the 
deceased and diallcnged him to fight for having afaus^ the woman. The deceased 
came out of Uic house to meet the accused when some persons intervened and pushed 
the accused to his house Tlic deceased again came out of bis house and challenged 
the accused to fight and abused him. The accused accepted the challenge. The 
deceased caught hold of the accused by the tuft of his hair and gave him blows with 
his fisL The accused then ga\e a fat^ blow with a dagger. It was held that though 
the original provocation by the deceased was not grave and sudden, it was aggres- 
!U\*c, 31^ the second proiocation, viz., seizing by the tuft, was grave and sudden and 
the accused came within this exception*. 

A provxicalion howeicr grave which is not sudden but is a chronic one will not 
satisfy Ifje requirements of the cxcq>tion«. 

' Causes die death of the person who gave the provocation ’.—The first excep¬ 
tion only applies when the death of the person giving provocation has been caused. 
Ca^ like those which are not unfrequent of a person under excitement running amok 
and killing all whom he meets, are not mitigated by this exception. 

* Mistake'.—See s 76, supra. This exception treats the case of a person 
killed by mistake or accident as culpable homicide not aihounting to murder 


‘ Accident'.—See ills, (a) and (b) and s. 80, supra. 

6. Proviso 1.—‘Proiocation is not sought or voluntarily provoked’.— 
Where the provocation is sought by the accused, it cannot furnish any defence against 
the charge of murder, A and B were at some difference. A bade B take a pm out 
of the sleeve of A, intending thereby to take an occasion to strike or wound B, and B 
did so accordingly, and then A struck B whereof he died. This was held to hs mur¬ 
der because there was no provocation, since the act was done with the consent of A, 
and because it appeared to be a malicious and deliberate artifice to take occasion to 
kill B*. Where A and B having fallen out, A said he would not strike but would 
give B a pot of ale to stnke him, whereupon B struck and A kilied him, it was held 
that A had committed murder as the provocation given was courted by him*. 

This proviso includes the case of premeditated murder in which part of the 
plan of the murderer is to incite the victiih to provoke him, so that he may prepare 
the way for his own defence if he should be prosecuted*. If the accused goes deU- 
berately in search of the provocation sought lo be made the mitigation of his offence, 
the first exception will not applyu*. 

As to the definition of the word ’ voluntarily ’, see s. 39, supra. 


* Mom Prodhano. (1862) 1 Weir 306 

* Ckuntappa, (1882) 1 Weir 306 

» Des Raj. (1923) 29 Cr. L. J. 454, 

« SoUekallappa, (1886) I Weir 308 ; Z>o- 
dubhat, (1895) Unrep. Cr. C. 766. Cr. R No. 
^0 of 1895: Ghazi. (1921) P. W. R. (Cr) 
No. 1 of 1922, 4 U. P. L. R. (Lj 49. 23 Cr. 
L. J. 140. Sentence of transportation for life 
was considered suflident in such a case. 


« CulUTt Nagalu, (1927) 40 Mad 253. 

« Jumma, (1932) 33 P. L. R. 511, 34 Cr 
L. J. 94. 

* 1 Hale P. C 457; l.East P. C. 239 
■ 1 Hawk. P. C, c. 13, s. 24. p. 96, 

» Annammai. (1935] M. W, N. 1161 

(1886) 8 Alf 622; Lochan. 
(1886) 8 AIL 635. 



728 


LAW OF CRIMES. 


[CHAP. XVI. 


but only a confirmation of that which he had already suspected, if he had not 
really believed it'. 

The accused, a soldier, returned home on leave and found his home and 
children in a very neglected condition. His wife admitted that she had been unfaith¬ 
ful to him Their infant son, aged two year^ was suffering from a painful malady. 
On the day of the crime the wife left the house, and, although repeatedly sent for, 
refused to return to the child, who was visibly in intense pain. The accused, pro¬ 
voked by tlie continued neglect of his wife, killed the child. It was held that provo¬ 
cation owing to the neglect of the wife, which was set up as a defence, was insufficient 
to reduce the crime to manslaughter®. 

Provocation caused by adultery, but death caused not in a fit of 
passion.—Where the accused finding a man intriguing with his wife, beat him, and 
after taking him to the bank of a river, cut off his head*; where the accused finding 
the deceased lying with his wife, took him to another house,•where his father brought 
a bamboo with which the accused and lus father suffocated the deceased by placing 
the bamboo on his neck*; where the accused’s concubine refused to abandon another 
connection and the accused, after remonstrating with the svoman and leaving her, 
followed and killed her with a dagger which he had purchased with the intention 
of killing her®; where Uic accused suspecting infidelity m his wife followed her with 
a hatchet one night, when she stealthily left his house, and finding her talking with 
her paramour, there and then killed her**; where the accused, suspecting the widow 
of his cousin, followed her one night with a sword in hand to a considerable distance, 
and finding her actually having connection with her lover, killed her there and then', 
and where the accused suspected his sister of unchastity and killcJ her and the man 
with whom she had come to his house after some conversation*, it was held that 
the offence of murder was committed. It was held similarly where the accused sus¬ 
pected his wife and made preparations to catch her with her paramour. A person 
whom he had asked to be on the watch called him outside his house and pointed out 
the spot where she and her paramour were together. Thereupon the accus^ returned 
to his house, took a heavy wooden pole and going to the place caught the couple in 
the act, and dealt the paramour a blow on the head which killed him on the spot* 
The mere singing by the deceased girl of love songs, which reminded the accused 
(her cousin) of her immoral relations with a stranger, was held not to constitute 
such grave provocation as would reduce the offence of murder to one of homicide not 
amounting to murder'®. No doubt in all these cases there was provocation, but the 
acts were not committed while the accused were deprived of the power of self-control, 
they were not the offspring of the moment, but they were the result of cool and ma¬ 
ture consideration after the first excitement had passed away. 

Where the accused stated that he had seen the deceased arrange a clandestirie 
meeting between his wife and a young man, whom he actually saw enter his wifes 
room some time before midnight and again leave it after a considerable interv’al, and 
that m consequence of what he saw he had not a wink of sleep that night and was 
devoid of his senses at the time he killed the deceased, it was held that there was no 
doubt the accused did actually believe he had ocular proof of his wife's infidelity, and 
that if he had acted under the immediate influence of such a delusion, ^e estiiMte 
of his guilt must be made upon the baris of the actual existence of the fact in regard to 
which the delusion existed, and had the accused acted under the immediate influena 
of such provocation his guilt would have been greatly reduced, but as he did not do 
so, his offence was murder". 
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The nu^lKr of the accused Ixad been bcl\a%’ing in a shameless manner in running 
away with her paramour fUie deceased) on several occasions On the last occasion 
she took lier joung daughter aged sixteen or seventeen years witli her. Tlie accused 
suspected the dccea'cd and killed him It was lield tliat the provocation to the ac- 
cu4d v.a> not " RTase and suddtn”‘ 

Tlie accused knew that his sister had gone to see the deceased with ivhom she 
liad ilhat connection and deliberately went tliere to kill Uie deceased if he found him 
wth his sister It ^\a» held that the prox-ocation was no doubt grave but not sudden. 
The accused experted to find at Utc spot before he left his house what he afterwards, 
found there Tiicre was, therefore, no suddenness about the discovery of his sister in 
Uie compan> of the deceased and the accused could not be said to have bam deprived 
of the power of <elf-conlrol On the other hand, he sought the provocation by delibe¬ 
rately going to the scene of the meeting* 

UTicrc tlie deceased fdl in love mtli the same woman the accused was in love 
with and he was not prepared to give up his illicit connection with that woman at the 
bidding of the accused and the accused killed lum, jt was held that it could hardly be 
said that his conduct gave grave provocation to the accused, and would not mitigate 
his crime of brutal murder committed after premeditation®. 

In England it is held that mere suspiaon of adultery by a wife is not enough to 
reduce killing b> the husband from murder to manslaughter*. 

■Where the accused were lying m wait armed with spears, expecting,the deceased 
to come that side to prosecute his mtngue with the girl who was betrothed to one of 
them, and intended to murder him, if he did come, it was held that it could not be said 
that the provocation was sudden in that it depnved the accused of their power of self, 
control and thus impelled them to commit the offence and that they were guilty under 
8 302'. 

Grave provocation.—Where death was caused by an act presumably com- 
milled partly under the influence of apprehenaon from a severe beating from whi^ 
the accusod had just escaped and partly under the influence of provocation caused by 
the bcaung, it was held that the conviction should have been of culpable homicide not 
'amounting to murder* Where a husband and wife were not on good terms and on 
one occasion when the husband asked for pan (betel) the wife Uirew dirty rice-water 
m his face and the husband being enraged took up a stone and struck her on the head 
and the wife died, it w’as held that the act of the wife was a grave and sudden provo¬ 
cation and the husband was guilty of culpable homicide not amounting to murder^. 

No grave provocation.—A belief in having been the victim of witchcraft 
during a penod extending over three or four months was held not to constitute 
provocation sufficient in its nature and suddenness to reduce the offence to 
culpable homicide not amounting to murder*. 'Where the accused stabbed 
his wife with a penknife in the region of her breast and caused a wound two 
and a half inches deep because she refused to go with him to another place immediately 
but merely asked him to wait for a night, it was held that there was no provocation of 
a grave and sudden character and that the accused must have intended to cause her 
death’. A, B and C had been drinking together and were all more or less intoxicated. 
A pressed C to drink more and on his refusing A got angry and drew a clasp kmfe on 
C. B, the deceased, interfered and, after vainly remonstrating with A, hit him with a 
branch of a tree on the head Getting incensed at this A inflicted on B a fatal blow. It 
was held that as the deceased hit the aaaised with the sole object of preventing 
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but only a confirmation of that which he had already suspected, if he had not 
really believed it‘. 

The accused, a soldier, returned home on leave and found his home and 
children in a very neglected condition. His wife admitted that she had been unfaith¬ 
ful to him. Their infant son, aged two years, was suffering from a pamful malady. 
On the day of the crime the wife left the house, and, although repeatedly sent for, 
refused to return to the child, who was visibly in intense pain. The accused, pro¬ 
voked by the continued neglect of his wife, killed the child. It was held that provo¬ 
cation owing to the neglect of the wife, which was set up as a defence, was insufficient 
to reduce the crime to manslaughter*. 

Provocation caused by adultery, but death caused not in a fit of 
passion.—^\Vhere the accused finding a man intriguing with his wife, beat him, and 
after taking him to tlie bank of a nver, cut off his head’; where the accused finding 
the deceased lying with his wife, took him to another house,*where his father brought 
a bamboo with which the accused and his father suffocated the deceased by placing 
the bamboo on his ncck«; where the accused's oincubine refused to abandon another 
connection and the accused, after remonstrating with the woman and leaving her, 
followed and killed her with a dagger which he had purchased with the intention 
of killing her®; where the accused suspecting infidelity in his wife followed her with 
a hatchet one night, when she stealthily left his house, and finding her talking with 
her paramour, there and then killed her*; where the accused, suspecting the widow 
of his cousin, followed her one night with a sword m hand to a considerable distance, 
and finding her actually having connection with her lover, killed her there and then', 
and where the accused suspected his sister of unchastity and killed her and the man 
with whom she had come to his house after some conversation*, it was held thai 
the offence of murder was committed. It was held similarly where the accused sus¬ 
pected his wife and made preparations to catch her with her paramour. A person 
whom he had asked to be on the watch called him outside Ws house and pointed out 
the spot where she and her paramour were together. Thereupon the accuse returned 
to his house, look a heavy wooden pole and going to the place caught the couple in 
the act, and dealt the paramour a blow on the head whidi Idlled him on the spot* 
The mere singing by the deceased prl of love songs, which reminded the accused 
(her cousin) of her immoral relations with a stranger, was held not to constitute 
such grave provocation as would reduce the offence of murder to one of homicide not 
amounting to murder*®. No doubt m all these cases there was provocation, but the 
acts were not committed while the accused were deprived of the power of self-control, 
they were not the offspring of the moment, but they were the result of cool and ma¬ 
ture consideration after the first excitement had passed away. 

Where the accused stated that he had seen the deceased arrange a da^destinc 
meeting between his wife and a young man, whom he actually saw enter his wife’s 
room some time before midnight and again leave it after a considerable interval, and 
that in consequence of what he saw he had not a wink of sleep that night and was 
devoid of Ifis senses at the time he killed the deceased, it was held that there was no 
doubt the accused did actually believe he had ocular proof of his wife’s infidelity, and 
that if he had acted under the immediate influence of such a delusion, the estimate 
of his guilt must be made upon the basts of the actual existence of the fact in regard to 
which the delusion existed, and had the accused acted under the immediate influent 
of such provocation his guilt would have been greatly reduced, but as he did not do 
-so, his offence was murder”. 
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The moUocr of Unc accused liad been bcl\avuig in a sliameless manner in running 
away wnlh lur i>aramour (Uie deceased) on several occasions. On the last occasion 
she look her joung daughter aged sixteen or seventeen years wiUi her. The accused 
suspected the deceased and killed him It was held Uiat the provocation to the ac¬ 
cost v.a'« not " grase and sudden*' 

TIic accusal ]a\cv.- that his sister had gone to see the deceased with whom she 
lud illicit connection and deliberately went there to kill tlie deceased if he found him 
with his sister It was held that tlie pro\-ocatioa was no doubt grave but not sudden. 
The accused expeatd to find at the spot before he left his house what he afterwards, 
found there There was. therefore, no suddenness about the discovery of his sister in 
the company of the deceased and the accused could not be said to have been depnved 
of the power of self-control On the otiicr hand, he sought the provocation by delibe¬ 
rately going to Uie scene of Die meeting* 

Where the deceased fell m love with the same woman the accused was in love 
with and he was not pri^red to give up his illicit connection with that woman at the 
bidding of the accused and the accused killed him. it was held that it could hardly be 
said that lus conduct g3\c grave provocation to the accused, and would not mitigate 
liis crime of brutal murder committed after premeditation*. 

In England it is held lliat mere suspicion of adultery by a wife is not enough to 
reduce killing by the husband from murder to manslaughter*. 

Where the accused were lying m wait armed with spears, expecting .the deceased 
to come that side to prcftccute his mlngue with the girl who was betrothed to one of 
them, and intended to murder him, if he did com<^ it was held that it could not be said 
that the pro\ocaUon was sudden in that it deprived the accused of their power of self- 
control and thus impelled them to commit the offence and that they were guilty under 
s. 302*. 

Grave provoation.—Where death was caused by an act presumably com- 
miiied partly under the influence of apprehension from a severe beating from which 
the accused had just escaped and partly under the influence of provocation caused by 
the beating, it was held that the conviction should have been of culpable homicide not 
'amounting to murder* Where a husband and wife were not on good terms and on 
one occasion when the husband asked for pan (betel) the wife threw dirty rice-water 
in his face and the husband being enraged took up a stone and struck her on the head 
and the wife died, it was held that the act of the wife was a grave and sudden provo¬ 
cation and the husband was guiUy of culpable homicide not amounting to murder’ 

No grave provocation.—A belief in having been the victim of witchcraft 
during a penod extending over three or four months was held not to constitute 
provocation sufficient m its nature and suddenness to reduce the offence to 
culpable homicide not amounting to murder*. Where the accused stabbed 
his wife with a penknife in the region of her breast and caused a wound two 
and a half inches deep because she refused to go with him to another place immediately 
but merely asked him to wait for a night, it was held that there was no provocation of 
a grave and sudden character and that the accused must have intended to cause her 
death’. A, B and C had been drinking together and were all more or less intoxicated. 
A pressed C to drink more and on his refusing A got angry and drew a clasp knife on 
C B, the deceased, interfered and, after vainly remonstrating with A, hit him with a 
branch of a tree on the head Getting incensed at this A inflicted on B a fatal blow. It 
was held that as the deceased hit the accused with the sole object of preventing 
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him from stabbing C in the exercise of the right of private defence as laid down 
in s. 97, this provocation would not bring the accused’s act under the' first 
exception to this section^ Throwing of a dod of earth by a child of three or four was 
held not to be sufficient provocation for a man causing her death by swinging her 
round his head and dashing her against the ground*. Where the accused left his wife 
for eight 'months exposed to temptation during which period she misbehaved and 
became pregnant and on returning home he killed her lover when he svas asleep, 
it was held that the accused was not entitled to a lenient treatment and must 
receive a capital sentence, inasmuch as the murder could not be said to have been 
committed on grave and sudden piovocation’. The accused asked his wife to sever 
her connection with her paramour but she d^ined to do so. Thereupon there was 
a quarrel between the accused and his wife in the course of which he lost his 
temper and in a fit of anger killed his wife. It was held that there was no grave 
and sudden provocation within the meaning of this exception, but there was provo¬ 
cation entitling him to the lesser penalty of transportation for life*. 

10. Exception 2.—Exceeding the right of private defence,—This e.xception 
provides for the case of a person who exceeds the right of private defence. The 
authors of the Oade say : “ Wherever the limits of the right of private defence may 
be placed, and with whatever degree of accuracy they may be marked, we are 
inclined to think that it will always be expedient to make a separation between 
murder and what we have designated as voluntary culpable homicide in defence. 

" The chief reason for making this separation is that the law itself invites men 
to the very verge of the crime which wc have designated as voluntary culpable homi¬ 
cide m defence. It prohibits such homicide indeed ; but it authorizes acts which 
lie very near to such homicide; and this circumstance, wc think, greatly mitigates 
the guilt of such homicide. 

" That a man who deliberately kills another in order to prevent that other 
from pulling his nose should be allowed to go absolutely unpunished, w'ould be most 
dangerous. The law punishes and ought to punish such killing; but we cannot 
thir& that the law ought to punisli such killing as murder; for the law Itself has 
encouraged the slayer to infiia on the assailant any harm short of death which'^ 
may be necessary for the purpose of repelling the outrage; to give the assailant a 
cut with a knife across the fingers which may render his right hand useless to him 
for life, or to hurl him downstairs with such force as to break his leg; and it seems 
difficult to conceive that circumstances which would be a full justification of any 
violence short of homicide should not be a mitigation of the guilt of homicide. 
That a man should be merely exercising a right by fracturing the skull and knock¬ 
ing out the eye of an assailant, and should be guilty of the highest crime in tlie Code . 
if he kills the same assailant; that there should be only a single step between perfect 
innocence and murder, between perfect impunity and liability to capital punish¬ 
ment, seems unreasonable. In a case in which the law itself empowers an individual 
to inflict any harm short of death, it ought hardly, we think, to visit him with the 
highest punishment if he inflicts death. 

“ It 15 to be considered also that the line between those aggressions which 
it IS lawful to repel by killing, and those which it is not lawful so to repel, is in our 
Code, and must be in every Code, to a great extent an arbitrary line, and th^ 
many individual cases wiU fall on one ride of that line which, if we had framed 
the law with a view to those cases alone, we should place on the other. Thus we 
allow a man to kill if he has no other means of preventing an incendiary from 
burning a house; and wc do not allow him to kill for the purpose of preventing the 
commission of a simple theft. But a hou« may be a wretched heap of mats 
and thatch, propped by a few bamboos, and not worth altogether twenty rupees A 
simple theft may deprive a man of a pocket-book which contains bills to a grea 
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amount, the sa\-ings of a long and laborious life, the sole dependence of a large 
family. That in these cases the man who kills the incendiary should be pronounc¬ 
ed guiltless of any offence, and that the man who kills the Uiicf should be sentenced 
to the gallows, or. if he is treated with the utmost lenity which Uie Courts can show, 
to perpetual transportation or imprisonment, would be generally condemned as a 
shocking injustice. Wo arc, therefore, clearly of opinion that the offence whicli 
we ha\c designated as voluntary- culpable homidde in defence ought to be distinguish¬ 
ed from murder in such a manner that the Courts may have it in their power to 
inflict 3 slight or a merely nominal punishment on acts which, though not within Uie 
letter of the law whidi auUiorizcs killing in self-defence, are yet within the reason 
of that law 

The onus of proving private defence is on the accused*. Where the accused 
sets up a plea of se-lf dcfcnce. the question to consider is whether the accused had 
any reasonable apprehension that he would be hurt; and particularly in a case 
where he has caus^ death whether he was under any reasonable apprehension of 
gncwTxis hurt or dcatli to himself. It is his apprclicnsion that is the important 
point and not the injuries suffered by him*. ^Vhe^e peaceful citizens were attacked 
by a body of men armed with deadly weapons, it was held that it could not be said 
that the right of private defence was c.TCceded if those attacked, in their turn, used 
similar weapons ; nor could it be said if in using those weapons one of the aggressors 
was killed, that that would necessarily be decoding the right of private defence*. 

Where the party opposing the accused actually started the fight but was over¬ 
whelmed by Uie party of the accused by reason of their supenor number, it was held 
that the accused were guilty of culpable homicide and not of murder, notwithstand¬ 
ing the fact that the accused were prq>arcd for a fight and the disparity in the 
numbers of the two opposing parties was sucli that their act was more like a massacre 
than a 

Cases.—No right of private defence.—Where a person wilfully killed an¬ 
other whilst endeavouring to escape, after having been detected in the act of house¬ 
breaking by night for the purpose of theft*, and where a person pursued a thief and 
killed him after a housc-trespa^ had ceased', it was held that they had com-, 
miUed murder and Uiey did not come under this exception. A head constable, in 
order to extort money from certain gipsies unlawfully ordered one of them to be 
bound and taken away. There was a great disturbance caused thereby and the 
gipsies advanced in a threatemng manner towards the constable, upon which he 
fired a gun at the crowd and killed one of them Any apprehension that deaUi or 
grievous hurt would be the consequence of the acts of such crowd would have 
ceased, had he released the gipsy he had unlawfully arrested and withdrawn him¬ 
self, or had he effected his escape. It was held that the head constable had no 
right of private defence against the acts of the gipsies and that he was guilty of 
murder*. ^Vhere the accused finding a feeble old woman stealing his crop, beat her 
so violently that she died from the effect of the attack, it was held that he was 
guilty of murder*. Similarly, where the accused went on a moonli^t night armed 
with heavy clubs and assaulted two persons who were cutting their rice crop, one of 
whom received six distinct fractures of the bones of the skull besides a number 
of other wounds and was failed on the spot, it w’as held that they were guilty of 
murder*®. The accused who was watching his field (some of the grain of whicli 
had on previous occasions been stolen) saw the deceased cutting his com. On being 
pursued (the night being dark) the deceased ran his head against a tree and fell 
The accused then hit him recUessIy with a stick (which was not proved to be a 
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very formidable weapon) while on the ground, and fractured his skull in two places, 
causing death. It was held that he was guilty of culpable homicide*. Where the 
accused was the aggressor and the d^ieased attacked him with a knife and the 
accused stabbed him in self-defence, it was held that the accused was not entitled to 
claim the right of self-defence but was guilty of culpable homicide not amounting to 
murder*. 

Threats of incantations give no right of defence.—The accused and the 
deceased met one day at a liquor shop, and there drank together. They afterwards 
walked in company, and on their way an altercation took place in respect of the 
deceased having caused the death of the accused's four children by incantations. The 
deceased adrmtted that he had so caused their death, and added that he would also 
bring about the death of the accused by causing the accused to be taken by a tiger 
The accused, thereupon, killed the deceased with several blows of a hea^^ club. It 
was held that the accused had no reasonable apprehension of danger to himself from 
the threats of the deceased and that his case was not taken out of the category of 
murder by reason of this exception*. 

Right of private defence exceeded.—Where a thief was seen with half his 
body and head through the wall of a house occupied by women except the accused and 
his young idiot son, and the accused suddenly caught up a sort of pole-axe, and 
with It struck the thief five times on his neck and nearly cut off his head, it was held 
that the accused inflicted more hurt than was necessary for defence and was guilty of 
culpable homicide, though not of murder*. A cry of thief being unjustly raised 
against the accused, he turned and shot dead one of his pursuers. The accused was 
held to have committed culpable homicide and not murder^ The accused, who «as 
appointed to protect the crops in a field, went round one night and saw m the 
darkness a man cutting the crop. The thief on seeing the accused rose. Upon 
this the accused, who was armed with a club, at once struck him a blow on the head 
felling him to the ground, with the result that he died that very night. It was held 
that the accused had exceeded the right of private defence of property, and that he 
was guilty of culpable homicide not amounting to murder*. Where the deceased who 
was of a stronger physique than the accused picked up a clod of earth to stnke the 
accused who under the circumstances struck the deceased with hatchet blows, it 
was held that the accused had a reasonable apprehension of hurt being caused to 
him but he must be taken to have exceeded his right of private defence''. Where 
the deceased was either causing mischief or committing trespass on the property of 
the accused and in the act the accused struck the deceased a blow which caused his 
death, it was held that the accused had the nght to defend his property, had the 
injury caused to the deceased amounted only to grievous hurt, but as he had given 
the blow with a rafter with such violence as to fracture a skull he was guilty of 
murder*. Where a creditor’s peons armed with lathis and kvpans seized the accus- / 
ed, the debtor, and began dragging him from his house and the accused struck them 
suddenly with a knife as a result of which one of the peons died, it was held that 
he was guilty of culpable homiade not amounting to murder, he having exceeded the 
right of private defence*. , 

Where the accused had been carrying on a liaison with the wife of the deewsea 
and the deceased came into the court-yard in a state of great excitement brandimmg 
a lafht obviously determined to use violence against his erring wife upon which me 
accused snatched the lathi from the deceased and struck him twice on his head whi i 
caused his death, it was held that this exception was applicable and the accused wa 
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guilt)’ under Uie first part of s. 304* Where of two persons A and B, A was armed 
with a daiii (dub) and B with a knife, A tned to strike B and missed the stroke 
and the two tJicn grappled with each other, in the course of whidi A was unarmed 
but lhrc*v down B who then struck A with his knife and A collapsed and died under 
the shock, it was hdd that B exceeded the right of private defence which he had and 
that he was guilty under tiie first part of s. 304*. 

11. LNcepiion 3.—Public servant oc person aiding him exceeding the powers 
gi\cn b) law.—Tins exception protects a public servant, or a person aiding a public 
servant acting for the advancement of public justice, if either of them exceeded the 
jxiwers given to them by law and cause death. It gives protection so long as the 
public servant acts in good failli. but tf his act is illegal and unauthorized by law, 
or if he glaringly cxcad the powers given to him by law, the exception will not protect 
him. 

-As to ‘good faith', see s 52, supra, and as to ‘public servant’, see s. 21, 

supra 

Cases.—Public servant c-vcceding the power giv'en by law.—Where the 
accused, fearful of being punished if they allow^ an outlaw to escape, and thinking 
that they were acting lawfully, in furtherance of a plan arranged for them by a police 
constable, and die lumbtrdar of a village, for the capture of the outlaw, for wliose 
arrest a reward had been offered, and. in pursuance thereof, killed Iiim while he was 
endeavouring to escape, it was hdd that the offence committed came under this 

exapUon and amounted to culpable homicide not amounting to murder*. 

Public servant doing an unlawful act.—Wlicre death was caused by a con¬ 
stable under the orders of a superior officer, it being found that neither he nor his 
supenor officer bdieved Uiat it was necessary for the public security to disperse 

certain reapers by firing on them, it was held that he was guilty of murder, since 

he was “ not protected in that he obeyed the orders of his superior officer 

12. Exception Death caused witbouc premeditation in a sudden fight in 
the heat of passion without uking undue advantage or acting in a cruel manner’,— 
The exception directs the attention to the distinction between the present and some 
of the preceding ex^tions. In many cases of mutual contest, homicide caused by 
the person who received the first blow or the provocation, would, under those excep¬ 
tions, have been extenuated. But il that person's death had been caused by his 
opponent, the offence would not have been wdthin the reach of any mitigatmg pro¬ 
vision. The present exception is meant to apply to cases m which, notwithstanding 
that a blow may have been struck or some provocation given in the ongin of the 
dispute,—or in whatsoever way the quarrel may have originated,—yet the subsequent 
conduct of both parties puts them, m respect of guilt, upon an equal footing. For, 
there is a mutual combat, and blows on each side, .And however slight the first 
blow, or provocation, every fresh blow becomes a fresh provocation. The blood 
already heated warms at every subsequent stroke, and the voice of reason is heard 
on neither side in the heat of passion Under such circumstances there cannot be 
much loom for discriminating between the rrapective degrees of blame with refer¬ 
ence to the state of things at the commencement of the fray\ 

This exception requires three things :— 

(1) Sudden fight; 

(2) absence of premeditation , and 

(3) no undue advantage. 

It matters not what the cause of the quarrel is, whether real or imaginary, or 
who draws or stnkes first ; provided the occasion be sudden, and not urged as a 
cloak for pre-existing malice*. An unpremalitated assault (ending in an affray in 
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which death is caused) committed in the heat of passion upon a sudden quarrel (it 
being immaterial which party offers the provocation, or commits the first assault) 
comes within this exception^. 

To bring a case within this exception all the facts mentioned m it must be 
found*. If two men are fighting and one of them is unarmed while the other uses 
a deadly weapon, the one who uses such weapon must be held to have taken an undue 
advantage and is not entitled to the benefit of this exception®. This exception applies 
to cases in which there is no wish to kill or to hurt*. 

The number of wounds is not the entenon, but the position of the comba¬ 
tants with regard to their arms and the use of those arms are considerations to 
be kept in mind when applying this exception. Hence where the deceased was not 
armed but the accused was and he caused previous hurt to tlie deceased by causing 
only one wound, it w’as held that he was not protected by this exception and the 
offence was murder®. 

' Sudden ’.—-This word implies that the fight should not have been prearranged 
A fight IS not per se a palliating circumstance, only an unpremeditated fight is such*. 
If, on any sudden quarrel, blows pass without any intention to kill or injure another 
materially, and, m tlie course of the scuffle, after the parties are heated by the con¬ 
test, one kills the other with a deadly weapon, it is culpable homicide and not 
murder’ The lapse of time between the quarrel and the fight is therefore a very 
important consideration. If there intervenes a sufficient time for passion to subside 
and for reason to interpose, the killing will be murder*. The occasion must not only 
be sudden, but the party assaulted must be on an equal footing m point of defence, 
at least at the onset This is peculiarly requisite where the attack is made with 
deadly or dangerous weapons*. If A has formed a deliberate design to kill B, and, 
after this they meet and have a quarrel, and many blows pass, and A kills B, this will 
be ihurder, if the jury are of opinion that the death was in consequence of previous 
malice, and not of the sudden provocation*®. 

" If a person receives a blow, and immediately avenges it with any instrument 
that he may happen to have in his hand, then the offence will be only man- 
daughter, provided the blow is to be attributed to the passion of anger arising from 
that previous provocation, for anger is a passion to which good and bad men are 
both subject But the law requires two things, first, that there should be that pro¬ 
vocation, and secondly, that the fatal blow ^ould he clearly traced to the influence 
of passion arising from that provocation...If you see that a person denotes, by the 
manner m which he avenges a previous Slow, that he is not excited by a sudden tr^s- 
port of passion, but under the influence of that wicked disposition, that bad spmt, 
which the law terms the ‘ roahee ’, in the definition of wilful murder, then the offence, 
would not be manslaughter. Suppose, for instance, a blow were given, and the 
party struck beat the other’s head to pieces by continued, cruel, and repeated blows; 
then you could not attnbute that act to the passion of anger, and the offence woma 
be murder. And so if you find that before the stroke is given, there is a determi¬ 
nation to punish any man who gives a blow with such an instrument as the one 
which the prisoner used (viz, a sword stick), because, if you are satisfied that 
before the blow was given the prisoner meant to give a wound with sutA an instru¬ 
ment, it IS impossible to attnbute the giving such a wound to the passion of anger 
excited by that blow, for no man who was under proper feelings,—none but a too 
man of a wicked and cruel disposition, would really determine beforehmd to res^t a 
blow ivith such an instrument””. “It is not every slight provocation, even ov a 
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blow, \\hicli «ill. when Uie party receiving it stntes with a deadly weapon, reduce 
the cnroc from murder to manslaugliter. But it depends upon the time elapsing 
bclwcar the blow and the injury, and also, whetlier Uie injury was irrflicted with an 
inslitimcnt at the moment m tltc possession of the party, or whether he went to 
ftldi It from anoUier place If j-ou think that there was not time and interval 
sudiauit for tlic passion of a man proved to be of no very strong intellect to cool, 
and for reason to regain her dominion over his mind, Uien you will say that the 
pnsoncr is guilty only of manslaughter But if you think tliat the act was the act 
of 3 wicked, maliciou'5. and diabolical mind, thai you will find him guilty of mur¬ 
der 

W'ithoui ihc ofiender’s having taken undue advantage or acted in a cruel 
or unusual manner.—Even if the fight is unpremeditated and sudden, yet if the 
mstromeni or manner of retaliation be greatly inadequate to the offence given, and 
cruel and dangerous m its nature, the accused cannot be protected under this 
Lvception 

Premeditation or not. tlus exception cannot apply where the wounds inflicted 
on tire person of the deceased cannot be said to have been given without the offender 
having taken undue advantage, irrespective of the fact that it happened in the lieat 
of passion upon a sudden quarrel* 

" \\'hcn persons fight on fair terms, and merely with fists, where life is not 
likdy to be at hazard, and the blows passing between them are not likely to occasion 
death, if death ensues—it is manslaughter; and if piersons meet originally on fair 
terms, and, after an interval, blows having been given, a party draws m the heat 
of blood a deadly instrument, and inflicts a deadly injury, it is manslaughter only. 
But if a party enters a contest, dangerously armed, and fights under an unjaxr 
advaulaie. though mutual blows pass, it is not manslaughter, but murder”*. 

Cases.—Sudden fight.—Where the accused while smarting from a severe blow 
from a stick m the midst of a sudden fight and possibly apprehensive of further 
violence, finding a kmfe at hand, took it up, and in the melee inflicted the wound 
which caused the death of the deceased, it was held that the case fell within this, 
exception'. 

A conviction for murder was hdd to be wrong in a case where the accused 
taking advantage of an incident which occurred in what till then had been a fair 
fight, struck his opponent, and knocked him overs‘ Where a person, under heat of 
passion, on a sudden quarrel, snatched up a log of a heavy wo^ and struck another 
with it on a vital part with so much force and vindictiveness as to cause that other 
peison's death almost on the spot, it was held that the offence committed was 
culpable homicide not amounting to murder*. A dispute having suddenly arisen, 
concerning the cutting of a sugar-cane crop, three men armed with lathis attacked 
one of the men who was engaged in cutting the crop and beat him so severely that 
he died, his skull being broken in three places. It did not appear which of, the 
injuries had been caused by whidi of the assailants who were acting in concert. 
It was held that the accused were guilty of culpable homicide not amounting to 
murder inasmuch as the matter was sudden and the injuries had been inflicted in the 
heat of passion’. Where, in the course of a sudden fight, the deceased grappled with 
the accused from behind, and the accused then struck at him with his pocket knife 
without any deliberate aim, it was held that the accused did not intend to cause 
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death or to inflict such injury as was likdy to cause death but as he must ha\e 
Icnown that a blow with a weapon of this kind was likely to cause death, the offence 
fell under cl. (2) of s. 304h Where there was a dispute between A and B with 
respect to a piece of land and when A tned to harrow the land, B sent his men 
to unyoke the bullocks. A sudden fight arose between A and B and their partisans 
in which A inflicted serious injunes on B with a knife and the latter died and A 
also suffered miuiies but did not die, it was held that as death was caused in a 
sudden fight under grave provocation A was only guilty of culpable homicide not 
amounting to murder2. Where the quarrel which led to the fight in which the 
deceased was killed was sudden and the parties had in all probability run to take 
part in the fight with the winnowing instruments which they were using in their 
respective threshing floors and fought with them, it was held that the offence com¬ 
mitted was not murder under this section, but culpable homicide not amounting to 
murder under s. 304, part 1*. 

Undue advantage.—^Where a person, during the course of a sudden fight, 
without premeditation and probably in the heat of passion, took xmdue advantage 
and acted in a cruel manner in using a knife or a dagger, it was held that there was 
no ground for holding that his act did net amount to murder*. If two men are 
fighting and one of them is unarmed while the other uses a deadly weapon, the one 
who uses such a weapon must be held to have taken an undue advantage and not 
entitled to the benefit of this exception*. Where a man used a hatchet on another un¬ 
armed mao and struck him a blow on the head with that hatchet splitting his skull 
while he was under no reasonable apprehension of injury to himself, it was held that he 
could not claim the protection of this exception*. Fighting under an advantage if death 
ensues, is always murder’. The two accused, brothers, between whom and the deceas¬ 
ed and his son was bad feeling, came upon the deceased in tlie Adds and setting upon 
him, beat him with sticks so severely that he died within a few minutes, no less than 
fourteen ribs being fractured resulting in the rupture of both the lungs and of the 
spleen. It was held that they were guilty of murder as the intention was dear whe¬ 
ther to kill or to cause dangerous injury*. 

^Vhere the accused's patty pursued the romplainants in three boats for a long 
distance and then when they had them in their power landed and attacked them .wi^ 
spears and killed three of them, it was hdd that their action did not come iSithin 
this exception®. 

13. Exception 5.—Death caused by consent of persons above the age of 
eighteen years.—The authors of the Code give the following reasons for not punish¬ 
ing homicide by consent so severely as murder : ** In the first place, the motives which 
prompt men to the commission of this offence are generally far more respectable than 
those which prompt men to the commission of murder. Sometimes it is the effect of 
a strong sense of religious duty, sometimes of a strong sense of honour, not unfre- 
quently of humanity. The soldier who, at the entreaty of a wounded comrade, puts 
that comrade out of pain, the friend who supplies laudanum to a person suffering the 
torment of a lingering disease, the freed man who in ancient times held out the sword 
that his master might fall on it, the high-bom native of India who stabs the females 
of his family at their own entreaty in order to save them from the licentiousness ol 


» Jagat Stngh, (1925 ) 8 L. L. J. 51, 27 P 
L. R. 6. 28 Cr. L. J. 87. 

* KhurkhuT Lohar. (1928) 11 P. L. T. 
366, 31 Cr. L. J. 433. 

3 Abbas Khan, (1931)- 32 P. L. R. 513, 
34 Cr. L. J. 535. 

* Nga Kaman, (1903) 9 Burma. L. R. 
145; Nga Skwe Tha U. (1884) S. J. L. B. 
271; AUah Ditto, (1920) 4 L L. J. 276; 
Kesar Sing. (1924 ) 6 L. L. J. 527, 26 Cr. 
L. J. 398; KhaiT Din, (19311 Cr. C. 535, 32 
Cr L. J 1254; Nut Khan. (1929 ) 31 Cr. 
L. J. 289. 


» Po Kin. (1904 ) 2 L. B. ,^^320. 1 gr. 
L. J. 1128, Amainalh Stngh, (1928) 30 Cr. 

(1926 ) 8 U L- J- 188, 27 Cr 
L. J. 566 : Sh€T Alam, U 927 ) 28 Cr. L. J 
415 ; Madaju. (1927 ) 5 O W. N. 29. 29 
Cr. L J. 230. . 

r Whitley. (1829) 1 Uwm 173. 

« Nawab, (1914) P. R- No. 31 of 19i^- 
IS Cr. L. J. 610. o T t S61 

• Add Mohamed, (1903) 8 C. L. J- ■ 
9 Cr. L. J. 32. 
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.a bond of marauders, \^ould, except in QinsUan societies, scarcely be thought culpa¬ 
ble. and even in Omstian soactics \^ould not be regarded by the public, and ought 
.not to be treated by the law as assassins. 

" Again, this cnine is by no means productive of so much evil to the commu¬ 
nity as murder. One evil ingredient of the utmost importance is altogether wanting 
to the oiTcncc of voluntary culpable homiadc by consent. It does not produce gene¬ 
ral insecurity. It does not spread tenor through society. When we punish murder 
mth such signal seventy, we have two ends in view ; one end is, tliat people may not 
be murdered; another end is, tliat people may not live in constant dread of being 
murdered. The second end is pcihaps the more important of the two. For if assas¬ 
sination were left unpunished, the number of persons assassinated would probably 
bear a \ery small proportion to tlic whole population ; but the life of every human 
iieing would be passed in constant anxiety and alarm. This property of the offence 
of murder is not found in the offence of voluntary culpable homicide by consent. 
E\-cry man who,has not given his consent to be put to death is perfectly certain that 
this latter oHena cannot at present be comroilltrf on him, and that it never will be 
committed unless he shall first be convinced that it is his interest to consent to it. We 
know that two or three michught assassmalions ace sufficient to keep a city of a mil¬ 
lion of inhabitants in a state of consternation during several we^s, and to cause 
every private family to lay in arms and watclimcn’s rattles. No number of suicides, 
or of homiades committed with the uncxlorlcd consent of the person killed, could 
possibly produce such alarm among Uie survivors 

This exception refers to eases where a man consents to submit to the doing 
of some particular act. athcr knowing that it will certainly cause death, or that death 
will be the likely result. but it does not refer to the running of a risk of death from 
!) 0 mething which a man intends to av'ert if he possibly can do so, even by causing 
the death of the person from whom the danger is to be anticipated*. It should receive 
Ji strict and not a liberal construction, and in applying the exception it should ^ con¬ 
sidered with reference to the act consented to or authonred, and next with reference 
to the person or persons authorized, and as to each of those some degree of particu¬ 
larity at least should appear upon the facts proved before the exception can be said 
to apply. It must be found that the persem killed, with a full knowledge of the facts, 
determined to suffer death, or take the risk of death ; and that this determination 
continued up to, and existed at. the moment of his death’. Pigot, J., observed: “I 
cannot read it (exception) as referring to anything short of suffering the infliction 
of death, or running the nsk of having death inflicted, under some definite circum- 
btances not merely of time, but of mode of inflicting it, specially consented to, as 
for instance in the case of suttee, or of duelling, which were, no doubt, chiefly m the 
minds of the framers of the Code "*• Tlie exception will not apply where there is 
an agreement to fight between two nolous mote armed with afi sorts of weapons the 
character of which is left to individual choice. Where a person kills another who is 
more than eighteen years of age, and pleads it was done with the consent of the 
deceased, in circumstances in which the Court can hold that it is not impossible that 
the deceased feeling desperate and depressed asked to be killed, and no motive is 
proved against the accused for deliberaldy killing the deceased of his own free will, he 
is entitled to the benefit of this section*. 

The consent ^ven by the victun who though not yet eighteen is approach¬ 
ing that age rmtigates the gravity of the offena of murder in the sense of making 
it unnecessary to pass the extreme sentence of death^. 

Consent.—It must be such as has been defined in s. 90, supra. 

Illustration.—^The case supposed m the illustration to this exception is one 
of the offences expressly made punishaUe s. ^5 
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English law.—Homicide is neither justified nor extenuated by reason of any 
consent given by the party killed. Exception 5, therefore, is a departure from the 
English law. 

Cases.—Death caused by consenc—Where the accused caused a pile to be 
lighted, and persuaded a sutlee to reascend it, after she had once left it, and she was 
burnt*; where the accused acting upon the express desire of an adult emasculated 
him, and death ensued owing to the rough maimer of the operation*; where the 
accused was repeatedly requested by his wife, who was overwhelmed with gnef at 
the death of her child, to kill her, did kill her one night while she was asleep*; where 
certain snake-charmers, by professing themselves able to cure snake-bites, induced 
several persons to let themselves be bitten by a poisonous snake, and from the effect 
of the bite three of such persons died*.; where the acaised-finding that his life had 
become unbearable owing to domestic troubles, decided to take his own life and 
began to load a gun for the purpose but this having come to the knowledge of his 
wife, she pressed him hard to kill her first, and in consequence of what she said and 
the taunts then given to him by his parents, he took her life by firing a shot at her*; 
and where a woman expostulated her lover to kill her as owing to the scandal she 
w'as ashamed to go back to her village and she could not find a house to live in 
although she was wandering from place to place and she took a knife out of his waist, 
put It into his^and and asked him to cut and throw her away and be off, and he 
thereupon cut her neck and returned lo his village*, it was hdd in all those cases 
that the accused came under this exception, because in all of them the element of 
consent had entered in a greater or less degree. The accused killed his stepfather, 
who was an infirm old man and an invalid, with the latter’s consent, in order to 
three innocent men, his oivn enemies, hanged. It was held that his act fell within this 
exception and he was punishable under s. 304*. 

Premeditated fight.—This exception was held not to apply to a case where 
two bodies of men, for the most part armed with deadly weapons, deliberately en* 
tered into an unlawful fight, each being prepared to cause the death of the other, 
and aware that his own mi^t follow, but determined to do his best in self-defence, 
and m the course of the struggle death ensued*. In a case in which it was found that 
all the accused were armed with deadly weapons and were guilty of rioting, that the 
fight was premeditated and prearranged, a regular pitched battle or trial of strength 
between the two parties concerned in the not. and that one of the accused m the 
course of the riot, and m prosecution of tlie common object of the assembly, killed 
or attempted to kill a man under such circumstances that his act amount^ to an 
attempt to murder, the question arose whether that act could be said to bear a less 
grave diameter by reason of this e.xception. It was held that upon such finding 
the case did not fall within the exception’. 

Death caused by the voluntary act of the deceased resulting from fear of 
violence.—“ If a man creates in another man’s mind an immediate sense of dan¬ 
ger which causes such person to try to escape, and in so doing he injures himself, 
the person who creates such a ^ate of mind is responsible for the injuries which 
result ”*o. “ If, for instance, four or five persons w’ere to stand round a man, and so 
threaten him and fnghten him as to make him believe that his life was m danger, 
and he were to back away from them and tumble over a prmpice to avoid them. 


1 Sahebldl Eeelloll, (1863) 1 R. J. P. J. 

2 Baboolun Hijrah. (1866 ) 5 W.r 5 (Cr.) 

1 Anunto Rujnagat, (1866) 6 W. R. (Cr.) 
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♦ Poonai FaUemah. (1869) 12 W. R. (O.) 
7. 3 Beng. L. R. 25. 
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then murder would liave been committed”*. ”A man may throw himself into a 
river under such circumstances as render it not a voluntary act; by reason of force, 
applied eiUier to the body or tlic mmd It becomes then the guilty act of him who 
compelled the deceased to take the step But the apprehension must be of imme¬ 
diate violence, and wdl grounded, from the droimstanccs by which the deceased was 
sunoimded; not that you must be satisfied that tliere was ito other way of escape, 
but that it was such a step as a reasonable man might take”*. The act of the per¬ 
son attackmg will, in such a case, amount to mbrdcr. Where the deceased was on 
horsd^ack, and the accused struck him with a stick, and the deceased, from a well- 
grounded apprehension of a further attack, whidi would have endangered his life, 
spurred his horse, which became frightened, and threw him, giving him a mortal 
fracture, it was hdd Uiat the accused was guilty of murder*. Similarly, where the 
accused in unlaw fully assaulting a girl, who at that time had in her arms an infant, 
so frightened the infant that it had convulsions, although previously healthy, and 
from the effects of which it eventually died m about six we^. it was held that the 
accused was guilty of manslaughter^. 

It is, however, submitted that the wording of this section and s. 307 does 
not seem to cover such acts. 


301. If a person, by doing anything which he intends or knows 
to be likely to cause death, commits culpable homi¬ 
cide by causing the death of any person, whose death 
he neither intends nor knows himself to be likely to 
cause, the culpable homicide committed by the of¬ 
fender is of the description of which it would have 
been if he had caused the death of the person whose death he in¬ 
tended or knew himself to be likely to cause. 

COMMENT. 


Culpable honu- 
ade by causing 
deatb of person 
other than person 
whose death was 
intended 


The doctrine inculcated in this section is called, by Hate and Poster, 
a transfer of malice. Others describe it as a transmigration of motive. Coke calls 
It coupling the event with themtenlionandtheendwith the cause. If the killing raVo 
place in khe course of doing an act which a person intends or knows to be likely to 
cause death, it ought to be treated as if the real intention of the killer had been 
actually earned out. 

** It is common knowledge that a man who has an unlawful and malicious 
intention against another, and. in attempting to carry it out, injures a third person, 
is guilty of what the law deems malice against the person injured, because the offen¬ 
der is doing an unlawful act, and has that which the judges call general malice, and- 
that is enough 

Where a mistake is made in respect of the person, as where the offender shoots 
at A supposing that he is shooting at B, it is clear that the difference of person 
can make none in the offence or its consequences; the enme consists in the wilful 
doing of a prohibited act, the act of shooting at A was wilful, although the offender 
mistook him for another. 

Similarly, there will be no difference where the injury intended for one falls 
on another by accident. If A makes a thrust at B, meaning to kill, and C throwing 
himself between, receive the thrust and die, A will answer for it as if his mortal 
purpose had taken place on B. 

The same principle is applicable where through accident, or the mistake of 
a party not privy to the criminal derign. the mischief falls either on a person not 
intended, or on the party intended, but in a different manner from that intended. 


1 Per Denman, J, in Towers, (1874) 12 
Cox 530, 533. 

2 Per Ermine, J., in Pills, (1842) Car. & 
M. 284, 285. 


J Hickman, (1831) SC & P. 151. 
♦ Towers, (1874) 12 Cox 530, 533. 
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A designing to poison her own child, who liv«i in the house of B, delivered to B a 
bottle of poison, with directions to administer a portion of it to the child; B, not 
knowing ^at the bottle contained pdson, left it on the mantelpiece in her house, 
having forgotten to administer any portion of it to the child; during her absence 
C, the son of B (a child of five years old), finding the bottle on the mantelpiece, 
administered a portion to the child of A, and the child died of the poison, it was held 
that A was guilty of murder*. 

If A counsel B to poison his wif^ B accordingly obtains poison from A and 
gives it to his wife in a roasted apple, the wife gives it to a child of B not knowing 
it contained poison, who eats it and dies, this is murder in B though he intended 
nothing to the child*. 

Scope.—This section has given rise to a difference of opinion as to its scope. 
In a Madras case* the accused, Suryanarayana, with the intention of killing one Appa* 
la Narasimhulu, on whose life the accus^ had effected large insurances without his 
knowledge and in order to obtain the sums for which he was insured, gave him some 
sweetmeat (halva), in which a poison containing arsenic and mercury in soluble form 
had been mixed. Appala ate a portion of the sweetmeat, and threw the rest away. 
This occurred at the house of the accused's brother-in-law where the accused had 
asked Appala to meet him. One Rajalakshmi, the daughter of the accused's brother- 
in-law. aged eight or nine years, picked up the sweetmeat without the knowledge of 
the accused and ate it and gave some to anoUier little child who also ate it. The 
two children died from the effects of the poison but Appala Narasimhulu, though the 
poison severely affected him, eventually recovered. The accused was sentenced to 
transportation for life by the Sessions Judge for having attempted to murder Appala 
Narasimhulu, but he was acquitted on the count of murdering the tw'o children. On 
appeal against the acquittal, Benson and Abdur Rahim, JJ., hdd that the accused was 
guilty of murder, but Sundara Aiyar, J, held that he was not. Benson, J., obser^'ed: 

The section does not enact any rule not deducible from the two preceding sections, 
but It declares in plain language an important rule deducible, as we have seen, from 
those sections, just as an explanation to a section does. The rule could not 
•well be stated as an explanation to dthcr s. 299 or s. 300 as it relates to both. 
It was, therefore, most convenient to state the rule by means of a fresh section. 
The rule makes it dear that culpable homicide may be committed by causing the death 
of a person whom the offender neither intended, nor knew himsdf to bd likely, to 
kill, a rule which though it does not lie on the surface of s. 299 yet is, as we have 
seen, dedudble from the generality of the words ’ causes death' and from the iUu^ 
tration to the section ; and the rule then goes on to state that the quality of the homi¬ 
cide, that is, whether it amounts to murder or not, will depend on the intention ot 
knowledge which the offender had in regard to the person intended or known to be 
■ likdy to be killed or injured, and not with reference to his intention or knowledge with 
reference to the person actually killed, a rule deducible from the language of the ^ 
299 and 300 thou^ not, perhaps, lying on their very surface". Sundara Aiyat, J. 
said:—"That section apparently applies to a case where the death of the person 
whose death was intend^ or known to be likely to occur by the person doing the act. 
does not, as a fact, occur but the death of some one dse occurs as the result of the 
act done by him. It evidently does not apply where the death both of the 
•whose death was in contemplation and of another person or persons, has c^rrw. 
Can it be said that, in such a case, the doer of the act is guilty of homicide with rde* 
rence to those whose death was not intended by him and could not have been for^^ 
by him as likely to occur ? Are we to hold that a man who knows that his 
likely to cause the death of one person is guilty of the death of all the 
happen to die, but whose death was far beyond his imagination? Such a P***P°^ 
tion it is impossible to maintain in criminal law. Section 301.. .has reference to a ca 
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where a person intending to cause the death of A, say by striking or shooting him, 
kills B b^use B is in the place where he imagined A to be, or B rushes in to save A 
and reca\'cs the injury intended for A- The reason for not exculpating the wrong-doer 
in such case is that he must lake the risk of some other person being in the place 
where he expected to find or, of some one else intervening between him and A. 
Tlie section is a qualification of the rule laid down in s. 299 and is evidently confined 
to cases where the dcatli of the person intended or known to be likely to be killed 
does not result...If a person is intended by s. 299 to be held to be pilt^ ior 
deaths which arc not known to be likely to occur, then that section might itself 
have been worded differently so as to show that the particular death caused need 
not have been intended or foreseen and, what is more important, s. 301...would 
not be limited to ca»es where tlie death of the particular individual intended or 
foreseen does not occur The general theory of the criminal law is that the doer 
of an act is responsible only for the consequences intended or known to be likdy 
to ensue; for otherwise he oould not be said to have caused the effect ‘voluntarily’, 
and a person is not responsible for the involuntary effects of his acts. Illustrations 
A and B in my opiruon support this view. Sections 323 and 324 show that a 
person is responsible in the case of hurt or grievous hurt only for what he causes 

voluntanly; and s. 321 shows that hurt to the particular person in question must 

have been intended or foreseen. In the eye of the law, no doubt, a man will be 
taken to have foreseen w-hat an ordinary individual ought to foresee, and it will 
not be open to him to plead that he himself was so foolish as, in fact, not to 
foresee the consequence of his act. A petsem ought, in some cases, be responsible 
for effects of which this act is not the proximate cause where the effect is likely to 
arise in the ordinary course of events to result from the act. This rule will certainly 
hold good where a person's act set m motion only physical causes which led to the 
effects actually occurring; when Uie effect is not due merely to physical causes set 
tn operation by an act. but other persons’ wills intervening are ^ually necessary 
causes with the original act to lead to the result, it is more difficult to decide 

whether the act in question can be said to be the cause of the effect finally pro¬ 

duced. The Code throws very little light on the question. Ordinarily, a man is 
not criminally responsible for the acts of another person, and ordinarily his act 
would not be held to be the cause of a consequence which would not result without 
the intervention of another human agency.” Abdur Rahim, J.. observed :—" Obvious¬ 
ly it is not possible to lay down any genera! test as to what should be regarded 
in criminal law as the responsible cause of a certain result when that result, as it 
often happens, is due to a series of causes. We have to consider in each case the 
relative value and effidency of the different causes in prtxlucing the effect and 
then to say whether responsibility should be assigned to a particular act or not 
as the proximate and efficient cause. But it may be observed that it cannot be a 
sufficient criterion in this connection whether the effect could have been produced in 
the case in question without a particular cause, for it is involved in the very idea 
of a cause that the result could not have been produced without it. Nor would 
it be correct to lay down generally that the intervention of the act of a voluntary 
^ agent must neepsarily absolve the person between whose act and the result it in¬ 
tervenes. For instance, if A mixes poison in the food of B with the intention of 
killing B and B eats food and is killed thereby, A would be guilty of murder 
even though the eating of the poisoned food which was the voluntary act of B 
intervened between the act of A and B’s death. So here the throwing aside of 
the sweetmeat by Appala Narasimhulu and the picking and the eating of it by 
Rajalakshmi cannot absolve the accused from responsibility for his act. No doubt 
the intervening acts or events may sometimes be such as to deprive the earlier 
act of the character of an efficient cause”. 

The Allahabad High Court has approved of the view of the majority of the 
learned Judges in the Madras case. A woman was carrying on an intrigue with a 
man who gave her some poison to administer to her husband. Slie prepared sweet¬ 
meats mixed with the poison whidi was eaten by one M who died as the 
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thereof. The husband and three others also partook of the sweetmeats and suffered 
considerably but did not die. She, however, intended to kill her husband and not 
M. It was held that she was guilty of murder^. 

CASES. 

Where the accused intending to kill the husband of a woman, with whom 
he was carrying on an adulterous intrigue, waylaid him in the dusk, but by mistake 
killed a third party who came along the road*; where the accused intending to kill 
B, killed A by a blow with a highly lethal weapon whom he had no intention of 
killing®; and where the accused gave some poisoned rice-water to an old woman 
who drank part herself and gave part to a little girl who died from the effect of 
the poison*, it was held in all these cases that the offence committed was that of 
murder. 

302. Whoever commits murder shatl be punished with death, 
Punishment for or transportation for life, and shall also be liable to 

murder. fine. 


COMMENT. 

Where the Legislature recognizes two sorts of punishment it implicitly recognizes 
the existence of degrees in crimes technically the same. These degrees are to be 
determined by the circumstances of the case, and among them, and perhaps the 
most important of them, arc the state of mind of the offender and the degree of 
moral obliquity displayed by the act There is an undoubted connection, though 
one not easily formulated, between the ethical quality of a crime and its proper 
punishment. * , 

" Although the law has provided an alternative punishment, either is not to be 
passed indifferently at the discretion of a Judge; but... where the accused has 
been found guilty of deliberate murder, he must pass sentence of death, and...the 
minor sentence should only be awarded when there is some extenuating ciiCTm- 
stance, some excuse which, though the law does not regard it as sufficient to rrfuce 
the killing to the offence of culpable homicide not amounting to murder, still is 
ground for looking leniently on the act”®. 

The sentence consequent upon a conviction for murder must be death- H 
there eidst any grounds for mercy, that ciicumstance will have to be considered by 
the Crown or its executive minister, and all that a Court of Justice can do is to 
submit a recommendation after passing the sentence of law®. But the law lays 
down two sentences in cases of murder, and naturally the Court leans towards me 
more lenient sentence if it is consistent with the ends of justice^ The Calcutta 
High Court is of opinion that attention should be paid to age of the accused. 
Where, therefore, a girl of sixteen was charged with deliberately killing her husband 
by administering arsenic she was transported for life in consideration of her age • 
Tlie sentence of death is not passed if there are some extenuating circumst^^ 
Where the accused murdered his wife under an unfounded suspicion as to her hastily 
the sentence was reduced to transportation®. When convicting of murder the only 
discretion which the law allows to the Court is to determine which of the tw 
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pumshmcnts prescnbed sliould be awarded, r^rd being had to Uie circumstances 
of the particular case'. Tlie fact that tlie acaiscd had the capital sentences suspend¬ 
ed o\-er Uicir heads for nearly six months is a matter for the consideration of the 
High Court. The sentence of death which might have been rightly passed by the 
Sessions Judge in the first instance ought not to be confirmed unless he thinks that 
sudt sentence should be earned out at the time final orders are passed*. 

The Calcutta High Court is also of opimon that if two Judges of the Division 
Court differ as to Uie proper sentence to be passed, one favouring the death penalty 
and the other transportation for life, that itself is a sufficient ground for holding 
that Uic death penalty should not be inflicted*. 

The Patna High Court has hold tliat in deciding as to whether some or all of 
a number of persons arc to be sentenced to death after a conviction for murder, 
prima /aci« all the persons convicted should be sentenced to the extreme penalty and 
It is only where spcaal circumstances are shown in favour of any individual tliat the 
Court sentences sudi individual to the alternative punishment of transportation for 
life*. It is not permissible for a Judge to sentence a prisoner to transportation for 
life on the ground that he is suffiaently certain of the guilt but not sufficicnUy 
certain to sentence him to death*. A Judge should not sentence a person accused of 
murder to transportation for life, instead of sentencing him to death, merely on the 
ground that the e\ndcnce is not strong enough to justify an irrevocable sentence. If 
the Court has any doubt as to Uic guilt of the accused it should acquit him*. It is 
not proper that the less severe sentence sliould be passed when the heinousness of 
the crime is aggrarated because several persons ha\-e conspiied together to commit 
It and have jomtly perpetrated it. The sentiment of a Judge that because it is 
impossible to differentiate between co-murdtrers and pass capital sentence on some 
of them, It is wrong to carry out the law and sentence seven men to death, cannot 
be too strongly reprobated. A Judge is wrong where he fails to sentence accused 
po^ns to death when they have deserved that punishment, and he errs grievously in 
yielding to'such irrelevant conUderations. “Judges are sworn to administer the 
law not as they wish it to be. but as they find it 

The Lahore High Court has held that where two persons are held liable for 
murder but it is not found who actually lulled the deceased, the extreme penalty 
should not be infiicted. Two persons armed with guns went to the house of G to 
commit robbery. It was their intention to use the gun in case obstruction was 
offered to them. A servant of G happened to come at the time from outside and 
was fired at and killed. It was not established which of the two accused had shot. 
It was held that both of the accused were guilty of murder but the proper sentence 
was transportation for life and not death*. 

In Burma, where knives arc freely used on the lightest occasion, it is unsafe 
to lay down as a general rule that mere absence of premeditation or deliberate intent 
to kill is a good ground lor abstaining from passing a capital sentence in a case 
where a knife is used. To justify the passing of a sentence of transportation for 
life in cases of murder the Judge should find that there are really extenuating cir¬ 
cumstances, not merely an absence of aggravating circumstances. The extreme sen¬ 
tence is the normal sentence, the mitigated sentence is the exception. It is not for 
the Judge to ask himself whether there are reasons for imposing the penalty of 
death but whether there are reasons for abstaining from doing so*. It is not necessary 
to pass sentences of death on all the persons taking part in an ordinary murder 
as distinguished from murder in dacoity. A death sentence should be reserved 
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for the principal offenders'. 

The following are stated as some of the reasons which appear to be sufficient 
for not passing a capital sentence upon a conviction under s. 302 :— 

“ (1) The offender being under dghteen years of age. 

(2) There having been no intention to commit murder, the offence falling 
under the fourth clause of s. 300, Indian Penal Code. 

(3) The murder, though mtaitional, having been committed without pre¬ 
meditation, and in the heat of passion, without special brutality. 

(4) The murder having been committed upon grave provocation, the prov<> 
cation not bdng both grave and suddm so as to rrfuce the offence to culpable homi¬ 
cide not amounting to murder. 

(5) Reasonable doubt as to the sanity of the offender at the time of com¬ 
mitting murder, actual insanity not being proved. 

(6) Where murder has been committed by more than one person, and it 
appears that the offender acted under the instigation of another, and did not take a 
principal part in committing the murder. 

This IS not intended to be an exhaustive ^tement of reasons for not passing 
a capital sentence. In each case the Sessions Judge must exercise his own discre¬ 
tion with deliberation The extreme penalty of the law should be reser\’ed for 
cases of deliberate murder, for cases where murder is committed to facilitate the 
commission of’ some other offence or to avoid arrest for an offence and for other 
heinous cases of murder”*. 

In passing sentence on a youth the general principle to be observed is that 
ordinanly youth is in itself an extenuating circumstance. This circumstance must 
be taken into consideration by the Court in exercising the discretion vested by this- 
section*. 


Punishment where doubt exists.—L, C, K and D conspired to kill S. In 
pursuance of such conspiracy, L first, and then C, struck S on the head with a 
club, and S fell to the ground While S was lying on the ground, K and D struck 
him on the head with their clubs; it was held that, inasmuch as K and D did not 
commence the attack on S, and it was doubtful whether S was not dead when they 
struck him, transportation for life was an adequate punishment for their offence*. 

PRACTICE. 


Evidence.—Prove (1) that the death of a human being has actually taken 

place 

That a murder has been comrmtted by some one, is essentially necessary to be 
proved, 

(3) That such death has been caused by, or m consequence of, the act of 
the accused. 

Where there is no evidence to prove that the accused had anything to do with 
the death of the deceased, no conviction could stand®. 

Where the medical evidence does not support that the deceased met with a 
violent death, no diarge of murder can be brought home to any one*. 

(3) That such act was done with the intention of causing death^; or 
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that It w'as done with the intention of causing such bodily injury as (a) the 
accused knew to be likely to cause death, or (b) was sufficient in the ordinary 
course of nature to cause death ; or ' 

that the accused caused dcatli by doing an act known to him to be so immi* 
nently dangerous that it must m all probability cause (c) death, or (b) such bodily 
injury as is likely to cause death, the accused having no excuse for incurring the 
risk of causing such death or injury. 

The mere fact that the bodily injuii* caused resulted in death in the ordinary 
course of nature, docs not nccessanly mean that llie accused intended to cause 
such bodily injury’. There must always be a finding that the act which caused the 
death was done wiUr the intention other of causing death or of causing bodily injury 
suffiaent m the ordinary course of nature to cause death. A finding of inflicting an 
injury that was merely likely to cause death would not ol necesaly atiwunl to murder^. 
The intention or knowledge with which the act which caused death was committed 
is not construcU\e or a presumption of law. but a matter of fact to be judged of in 
each case, and proof of collateral facts to explain the motives and designs of the 
accused is admissible^ 

Proof or moti\-e or previous ill-wnll is not necessary to sustain a conviction for 
murder in a case where a person is coolly and barbarously put to death* or when the 
offender is caught red-handed while committing murder*. Where the fact of murder 
has been clearly established, it is by no means incumbent on the prosecution to show 
what particular motive actuated the cnminal’s mind and induced him to commit the 
particular crime*. Where, however, the prosecution puts forward a substantive case 
as to the motive for the enme. the evidence regarding the motive has got to be con¬ 
sidered in order to judge of the probabilities. Failure to prove motive, however, 
cannot outweigh the positive evidence as to the enme*. The motive may never be 
discovered and the suggestion of a motive, possibly a wrong motive may lead the 
-Giurt astray*. But motive for a crime, while it is always a satisfactory circum¬ 
stance of corroboration when there is convincing evidence to prove the guilt of an 
accus^ person, can never supply the want of reliable evidence, direct or substantial, 
of the commission of the aime with which he is charged^. ^ 

The Lahore High Court has held Uiat murders among Jats are actually corn- 
nutted from motives of pride to avenge what appear to be comparatively harmless 
insults’". In cases in which death ensues from violence used, and there is no evidence 
of intention other than what is to be inferred from the accused’s act, it is necessary to 
.consider whether the accused must have known, when committing the act, that— 

(a) it might possibly, but was unlikely to cause death, or injury sufficient in 
the ordinary course of nature to cause death; 

(b) it was likely to cause death or injury sufficient in the ordinary course of 
nature to cause death ; 

{c) it probably would cause death or injury sufficient in the ordinary course 
of nature to cause death. 

If the act falls within the first category, it would not amount to more than 
'hurt or grievous hurt; if under the second category, it would be culpable homicide 
not amounting to murder; if under the third category, it would amount to murder”. 

In a murder case the omission of the prosecution to show how the investiga¬ 
tion proceeded step by step and to bring out m evidence the manner in which the 
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various witnesses were traced is a serious defect*. 

Suspicions, however strong, furnish no legal grounds for the conviction ol ao 
accused on zf charge of wilful murder. W^e there is no eye-witness to the actual 
commission of the murder the fact that there is very strong suspicion attaching to the 
accused in respect of the murder is not sufficient to convict him*. 

Onus.—^The prosecution must prove the circumstances which ordinarily consti¬ 
tute the offence of murder; and the accused, the circumstances, if any, of exceptions 
which take the case out of that cate^ry*. If a man takes away the life of another, 
the onus is on him to show circumstances which justify his doing so*. The onus ol 
proving giave and sudden provocation such as would reduce the offence of murder 
to one of culpable homicide not amounting to murder is on the accused®. 

A trustworthy dying declaration corroborated by surrounding circumstances 
is sufficient to support a conviction for murder*. No reliance can be placed on a 
dying declaration made at a time when the deceased must have come to know that 
the accused had been already named as the actual assailant*. 

The accused on his trial is merely on the defensive and owes no duty to any 
one but himself. He cannot be convict^ because he has not tried to explain to the 
Court how a death has occurred or by whose means*. Where a Sessions Judge in a 
trial on a charge of gun-shot murder against N found that N and another person 
L were seen immediately after the report of the gun at the scene of occurrence each 
with a gun m his hand, but he did not find which of them fired the fatal shot, his 
only finding being that either N or L fired the shot that killed the deceased and there 
was no finding in the judgment that N and L had a common intention and acted in 
concert and that the gun was fired in furtherance of tbeir common intention, it was 
held that the legal inference from those findings must be that neither N nor L was 
guilty of the offence of murder®, 

In a case of murder it is unsafe to rely upon the evidence of witnesses who 
have resiled from their previous statements. \Vhere the evidence given at the trial 
did not implicate the accused but the earlier statements recorded under ss. 288 and 
164, Criminal Procedure Code, tended to implicate him and the motive alleged flas 
not proved, it was held that the conviction for murder could not be sustained*®. 

Circumstantial evidence.—A conviction on circumstantial evidence cannot be 
based unless and until all the inferences to be drawn from the whole history of the 
case pomt so strongly to the commission of the crime by the accused that the defence 
theory appears on the face of it impossible or highly improbable. The charge of 
murder, like any other charge of an offence, can be established by inferences, but when 
there is extremely little m the way of direct cvid< 
there should be no exaggeration of minor incidents 
against him should be verified with scrupulous acai . 

order to furnish a basis for conviction require a high degree of probability, that «. 
sufficiently high that a prudent man, considering ail the facts and realizing that me 
life or liberty of the accused depends upon the decision, feels justified in holding 
that the accused committed the crime’*. It is unsafe to convict a person of murder 
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on arcumstnnUal evidence, where the sq)arate pieces of circumstantial evidence re* 
laUng to the movements of the accused and which converge on their guilt beat 
palpable signs of conviction and do not fit in with the conduct of rational persons^ 
In a case of murder by opium poisoning the prosecution evidence that the accused 
put some sugar into Uic vessel in which milk was given to the deceased and stined 
the milk wiUi his finger alter putting tlic sugar into it and the deceased died a lew 
hours afterwards, was held to be not sufliaent for convicting t]ie accused, particularly 
when the motive lor murder was not strong and the habit of eating opium was 
common among the class of people to whidi tJie deceased belonged*. If it is proved 
that a person was found soon alter the murder of another person, in possession of 
properly whidi was on Uie person of the latter when last seen alive, an inference 
mi^t be drawn m some circumstances that he obtained possession of the property 
by the murder of the deceased. but it is essential to justify the inference that there 
is satisfactory proof that the property was m fact in the possession of the deceased 
when last seen alive’. Where the wii'e of the accused met her death by an unnatural 
cause, for instance, breaking of her several ribs, the husband was held* to be not 
guilty of murdenng her simply on suppositions, as there was nothing very strong 
connecting him with causing her dcatli intentionally. The mere fact of his trying, 
with the hdp of others, to bum the body secretly or taking it in a bundle instead of, 
as usual, on a bed or litter though suspicious was considered by the Court to be not 
sufiiaent evidence of his guilt ^ effort to dispose of the body of a dead pemon in 
an unusual way is sometimes due to frl^U of a weak-minded person which can be 
baacal on several grounds But no person can be wnvicted of an offence on pure 
araimstantial evidence so long as it is compatible with his iwocence*. A conviction 
of murder cannot be sustained where the only circumstantial evidence Against the 
gpaiwt uas that the deceased was seized by the accused and the husband of the de* 
ceased in the road, placed on a camd. canted towards a canal in which her body 
was afterwards found completely dismembered, specially when the evidence of iden¬ 
tification of the body is unsatisfactory and there is no direct evidence connecting the 
accused with the commission of the crimet. Where unexplained possession of stolen 
pro'xrty belonging to a deceased person is the only circumstance appearing in the 
evidence against an accused charged with murder and theft, he cannot be con¬ 
victed of murder unless it is satisfactorily proved that possession of property could 
not have been transferred from tJie dcceasM to the accused except by the former 
being murdered*. This case has not been followed in a subsequent case in which 
it is held that when things, which were on a murdered person's body at the time 
when he was murdered, are traced to a person accused of the murder and he admits 
having concealed those things and fails to give any explanation for their possession, 
those may be important facts for use in making an inference that the accused took 
part in the murder^ The possession of stolen goods recently after the loss of them 
may be indicative not merely of the oITcnce of larceny, or of receiving with guilty 
knowledge, but of any other more aggravated enme which has been connected with 
theft; this particular fact of presumption commonly forms also a material element 
of evidence in cases of murder, while special application of it has often been empha¬ 
tically recognised*. Where in the case of a prosecution for murder the only fact 
that was proved was that the dead body of the deceased was recovered from the 
house of the accused, buried in one of the rooms inside his house, but the accused 
was in jail at the time of recovery, it was held that the accused could not be called 
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upon to explain how the corpse of the deceased came to be buned in his house. 
Had the accused been present in his house at the time of the recovery of the corpse 
from his house he could certainly have been called upon to expldn the facth 

Eye-witness.—^There is no rule of law that if there be no eye-witnesses to a 
murder, the accused should not be sentenced to death. It is not difficult to produce 
false evidence of eye-witnesses. It is, on the other hand, extremely difficult to produce 
circumstantial evidence.of a convincing character and therefore circumstantial evidence, 
if convincing, is more cogent than the evidence of eye-witnesses®. 

' Demeanour.—It is not safe to base a conviction of culpable homicide only 
on the evidence of accused's demeanour®. 

Confession.—If A and B are jointly tried for the murder of C, a confession 
of A is admissible against B*. If A is accused of killing C, any statement made by 
C before his death as to the cause of it is receivable in evidence®. 

Discovery of the body of the person murdered not absolutely necessary.—- 
Lord Hale laid down : “ I would never convict any person of murder or man¬ 
slaughter, unless the fact were proved to done, or at least the body found 
dead"®. This is a rule of caution and not of law. If the circumstantial eridence 
is very strong a conviction could be made®. 

The term corpus delicti is an invention of the jurists of the Middle Ages, and 
was used by them to denote the whole of the facts which constitute the crime of kill¬ 
ing when the body of the killed had been found. A mixture of German and Roman 
views led to the proposition (which has found its way into English penal law) that 
the proof qf the aggregate of facts constituting the offence failed when the body was 
not found The expression was then entended to other offences, and was used to 
denote that the qualities necessary to bring a fa^ within the operation of a rule 
of criminal law had been shown to attach to the fact. The jurists of the Middle 
Ages, however, never conceived the dead body m murder, or the object stolen in 
theft, to be that ‘corpus ’. The expression itself has many vices, but in the sense in 
which its authors used it is at least intelligible®. 

The mere fact that the body of the murdered person has not been found is not 
a ground for'refusing to convict the accused person of murder. To recognize any 
such condition precedent, as being absolutely necessary to conviction in all cases, would 
be to afford complete immunity and certain escape to those murderers who are 
cunning or clever enough to make away with or destroy the bodies of their victims. 
Such a principle once admitted would, in some instances, render the administration 
of justice impossible*. But when the body of the person said to have been mur¬ 
dered is not forthcoming, the strongest possible evidence as to the fact of the murder 
should be insisted on before an accused is convicted'®. The absence of the dead body 
makes the onus upon the prosecution much heavier than in ordinary cases”. Where 
the circumstances are such as to make it morally certain that a crime has be^ 
committed, the inference that it was so committed is as safe as any other such 
inference'*. But a judge exercises a proper discretion in not passing a sentenraol 
death in a case in which the dead body has not been found'®. Where the dead body 
docs not appear and the factum of death is established by nothing but a retracted 
confession, sentence of transportation may be awarded instead of the heavier sen- 
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tence*. But it has been lidd that nhere tlie Court is convinced that the man was 
dead, death sentence may be passed c\en if tlie body has not been found. The 
question of sentence sliould be determined upon Uie gravity of the offence quite 
inespcctivc of the arcumstance whetlicr the boly iias or lias not been discovered*. 

If the accused confess in the most arcumstantial manner to having com¬ 
mitted a murder, Die finding of the body is not absolutely essential to a conviction*. 
The Bombay High Court in a case held the accused guilty of attempt to murder 
where the b^y was not found but the accused had admitted that he had thrown a 
girl of less than two years of age into a canal, where the water was deep, and^ swollen 
by the monsoon*. Before a conviction of murder can be obtained, the Court must 
be sausficd tliat the person alleged to have been murdered is actually dead. A man 
was brutally beaten witli laikts mto unconsetoumess by the accused who, subsequently, 
dragged him along Uic ground up to a certain river, leaving traces oi blood both on 
the nclds and on liic railway Ime. Tlie man had never been seen since. It was held 
that the conclusion that he was dead could not be ariivod at though it was exceed¬ 
ingly unlikely that he was alive. In the circumstances the accused were not con¬ 
victed of murder under s 302 but of an attempt to murder under this section®. 

In a charge of child murder, ilic only evidence was tlie confession of the accus¬ 
ed, and no dead body of the child was found. The jury acquitted the accused of 
murder, and found her guilty of concealment of birth. It was held that there was 
no sufficient evidence of a separate existence of the child to convict of murder, but 
suffident to convict for concealment of birth, aliliough no dead body had been 
found*. , 

Bombay Circular.— Police-officer eonducimg, the inquiry a necessary witness.—In 
murder the coi^tablc or other person, who took the corpse to the Medical Officer 
for post-moTletn examination, should always be sent to the Sessions ^urt as a wit¬ 
ness'. In all important cnrrunal cases, and especially in cases of murder and dacoity 
It is desirable that the Police Officer by whom the investigation was conducted should 
be in readiness to be examined, tf necessary, as a witness in regard to the circumstan¬ 
ces of the invesugation. The Police Officer should bring with him his diary of the case 
and also the memorandum of the statements of the witnesses taken down by him under 
s. 161 of the Code of Criminal Procedure*. 

When death or grievous hurt has been caused by a blow from a stick or other 
weapon, the weight ^d dimensions of the weapon should be stated in the Sessions 
Court proceedings, with such particularity as may enable the High Court (wiuch has 
no opportunity of seeing it) to form an opimon as to the character of the weapon and 
the intention with which it was probably used*. , 

The Lahore Rule,—In all cases of homicide, where the body is found, the iden¬ 
tity of the body with the person smd to be decea^ must be fully established before 
the Magistrate trying or inquiring into the case. 

In such cases, where there has been a post-mortem examination, evidence must 
be recorded by the hfagistrate to prove the custody of the body of the deceased after 
death, and its delivery for the purpose of post-mortem examination to the medical 
officer*®. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—^Tna- 
ble by Court of Session. 

Where culpable homicide has been committed, pritna facie, the principal Issue 
is : whether the culpable homicide does or does not amount to murder. In all ordmary 


1 Paggha, (1925) 23 A L. J, 821, 26 O. 
L. J. 1431. 

2 Rem Noth. (1926) 1 Luck. 327, 3 O. W. 
N. 204 I Munda, (1930) 32 Cr. L. J. 493. 
119311 Cr. C 89. 

J Pella Cazi. (1865) 4 W. R. (Cr.) 19. 

« Kashna. (1894) Cr. R. No. 7 of 1894, 
Unrep. Cr. C. 687. 


» Bandhu, (1924 ) 22 A L. J. 340, 25 Cr. 
L. J. 900, explained in Ram Nath. sup. 

• Maud Kersey. (1908 ) 21 Cox 690. 

7 BH.C. Cr. 6(193l)Ch. V, 5. 81, p. 55. 

• Ibid , s. p. 56. 

• See ibid. Ch. IV. s. 68. p. 48, 
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cases, the issue ought to be tried, and ought not to be prejudged by any authority less 
than the authority of a Court of Session*. 

If the accused is convicted of an ofFetwe punishable with death, and the Court 
sentences him to any punishment other <^th, the Court shall in its judgment 
state the reason why a sentence of death was not passed*. 

If the case falls under one of the exreptions to s. 300 and the Judge convicts 
the accused on the charge of culpable homicide not amounting to murder, he should 
record under which of the exceptions the case falls*. 

In cases where it is difficult to detemune whether the offence committed by the 
accused is culpable homicide or culpable homicide amounting to murder the accused 
should be convicted of the lesser offence*. 

Direction as to commitment.—Gilcutm Circular.—In cases where death appears 
to have resulted from injuries voluntarily inflicted by the party accused. Magistrates 
ought to be very careful not to take it upon themselves to absolve the accused from 
the graver charge and convict him of hurt or grievous hurt only, unless they are quite 
clear that there is no sufficient evidence to warrant a commitment to the Sessions for 
murder, or culpable homicide not amounting to murder*. 

Chemico-legal and post-mortem examinations.—See Chapter X of the Madras 
High Court Rules of Cnminal Practice; c 8 of the Lahore Rules, Vol. 2, pp. 55-70; 
s. 105 of the Oudh Criminal Digest; and s. 218 of the Upper Burma Court Manual 

Poisoning.—Judges who try cases of murder by poisoning should invariably 
put beyond the possibility of doubt the identification of every single thing that is sus¬ 
pected to contain any poison. The evidence should be complete as to the history of 
such articles and it should be shown that they were kept in proper custody throughout 
if they are to be relied on as supporting a conviction, and there should be no possibi¬ 
lity of any question being raised as to the identity of any such article*. Where the 
accused was proved to have put some powder in the food, which was found by the Che¬ 
mical Examiner to contain poison, but there was no statement or evidence of the quan¬ 
tity of poison found in the food, or of the probable effect on any one who might have 
eaten it, it was held that the accused could not be regarded, under the circumstances, to 
have intended to cause anything more than hurt and could only be convicted of attempt 
to commit an offence under s. 328*. Before a person can be convicted of murder by 
poisoning, it is essential to prove that the death of the deceased was caused by poison, 
that the poison in question was m the possession of the accused, and that the poison 
was administered to the deceased by the accused. Where the cause of death cannot 
be ascertained with certainty, a conviction for murder by poisoning cannot be sus- 
’ tained*. 

In a case of arsenic poisoning it is of the utmost importance that the prose¬ 
cution should prove that a lethal dose of arseiuc, that is, two grains or upwards, 
had be^ administered The Chemical Examiner can do this by proving the dis¬ 
covery of this amount in the body of the deceased, or by accounting for its abs^ce 
in part. He may attribute the loss to vomiting, purging, or the natural elimi¬ 
nation of the poison from the body before death,—taking into consideration the 
lapse of time between the hour arsenic bad been taken and the hour of death • 
Mere examination of vomit or night-soil is insufficient to prove conclusively death 
from arsenic poisoning*®. It is not enou^ for the Chemical Examiner 

to state his opinion that arsenic was detected. He must state the grounds on which 
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he arrivxs at lhal opinion. In India the Chemical Examiner merely tendere a report 
and he docs rK>t appear and give evidcrjce. It is therefore extremely desirable that 
his report slxMild be full and complete and take the place of evidence which he would 
if he were called to Court as a witness* When a report is received from the 
Chemical Examiner containing a quantitative analysis, it should be shown to the 
iTxxiical ofiiccr who conducted the poit-mortem examination so that he may be in a 
position to state before the commiUinR Magistrate what are the medico-legal inferences 
to be drawn from the report 

Pleader for defence.—See Bombay High Court Cnminal Circular Orders, 
(1931) Ed ) Cr IV. s 74. p 49, as regards the orders issued for the appointment 
of counsel or pleader for the defence m murder cases*. 

Pica of guilt).—' Murder* is a technical word and unless it is explained as 
directed by s. 300. the plea of guilty should not be accepted. The nature of the offence 
■should be properly explained to Uie accused* In capital cases where there is any 
doubt as to whether an accused person fully understands the meaning and effect of a 
plea of guilty it is advisable for the Court to take evidence and not to convict solely on 
the plea of tlie accused*. It is not in accordance with the usual practice to accept a 
plea of guilty in a case where the natural sequence wilt be a sentence of death*. Before 
such a plea can be accepted the record should clearly show that the person who is 
charged understands and admits such facts as would bring his offence within the defi¬ 
nition of murder*. 

If the accused in answer to a charge of murder states that he committed the 
offence but alleges provocation, such a statement does not amount to a plea of guilty 
•on the charge. He must be put on his trial in order to ascertain whether the provoca¬ 
tion was grave and sudden enough to prevent the offence from amounting to murder’. 

Charge to the jury in case of provocation.—In charging the jury on the point 
of provocation in a case of culpable homiade a Judge should tell the jury that, to bring 
the case within the exception, the accused must have been deprived of the power of 
self-control by grave and sudden provocation, that there ought to have be^ sufficient 
cause for such loss of self-control, and that the provocation was not voluntarily pro¬ 
voked by the accused as an excuse for doing harm*. 

It IS the duty of the Judge to explain the distinctions between murder and cul¬ 
pable homicide, and the j'ury as judges of facts have to decide the issue about sufficient 
-provocation*. 

Charge.—I (name and office of Mogtsttale. etc.,) hereby charge you (name of 
accused) as follows:— 

That you, on or about the-day of-, at-, did commit murder by in- * 

tentionally (or Imowingly) causing the death of (specify the name of the deceased), 
and thereby committed an offence punishable under s. 302 of Indian Penal Code, and 
within the cognizance of the Coiirt of Session (or High Court). 

And I hereby direct that you be tried by the said 0}uxt on the said charge. 

The intent or knowledge necessary to constitute murder should be set out in 
the charge’*. The charge should follow the language of s. 300”. 

Piinishmeat .—" The extreme sentence is the normal sentence; the miUgaUH 
■sentence is the exception It is not for the Judge to ask himself whether there are rta- 
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sons for imposing the penalty of death, but whether there are reasons for abstaining 
from doing so The fact that the murderer had no person^ grudge against his vic¬ 
tim and was either a hired murderer or one who was ready to kill another in order 
to please his master or landlord is no ground for not passing the capital sentence2. If 
the presiding Judge does not pass the sentence of death, he is bound to record the 
reasons why death sentence was not passed*, that is to say, he must find that there are 
really extenuating circumstances and not meaely an absence of aggravating circum¬ 
stances*. Whilst beanng in mind that the primary responsibility for the sentence is. 
his, he should not lose sight of the fact that, ^uld he pass sentence of death, the mat¬ 
ter will further be considered by the Hi^ Court before the sentence is confirmed. 
Where a sentence of transportation for life has been passed, there are manifest objec¬ 
tions to enhancing it even when a sent^ce of death ought to have been passed. There 
is no such objection to commuting a sentence of death to one of transportation for 
life, and such commutation should not be considered as any reflection on the way in- 
which the Sessions Judge has exercised the discretion given him by law®. Where on 
a conviction for murder the Sessions Court awarded a sentence lesser than death, the 
High Court will not enhance tlie sentence, unless it is satisfied that, on the evidence 
in the case, the sentence of death is the only possible sentence which could have been 
passed by the Sessions Court®. If the Court is satisfied beyond reasonable doubt that 
the accused is guilty of murder and the circumstances require the imposition of the 
death penalty, the fact that the conviction is based on circumstantial evidence is not 
a reason for passing the lesser sentence allowed by lawh In passing sentence on m 
accused person convicted of the offence of murder, regard should be had to the cir¬ 
cumstances of the case. Where the accused is convicted of murder only by reason of his 
case coming under cl (4) of s. 300, a sentence of death is uncalled for®. 

Absence of premeditation.—The mere absence of premeditation may or may 
not form in every case of murder a suflident ground for imposing the lesser penalty*. 
Where an assault followed sudden quarrel without premeditation and the accused came 
from a peaceful trading dass, the extreme penalty was not inflicted’®. Where murder, 
even if not premeditated, is carried out with delilxrate and persistent ferodty, tlie only 
proper sentence to be passed in such a case is one of death". \Vhere the murder is 
premeditated, cold-blooded and brutal, extreme penalty must be imposed'*. The fact 
that an accused person is about twenty years of age and that his act was prompted 
by feelings of veneration for the founder of his religion and anger at one who had 
scurrilously attacked him is not a sufficient reason for not imposing the extreme 
penalty". Where both the assailants of the deceased were armed with kirpans and 
both of them used them, the offence committed is murder and the bare fact that there 
'was only one fatal blow and it is not known which of the two appellants caused it 
is not sufficient to reduce the offence to one under s. 304-11 or s. 225. But the fact 
that the origin of die assault is shrouded in obscurity is sufficient ground for not exact¬ 
ing the extreme penalty of law’*. 

Benefit of doubt.—An accused person is entitled to the benefit of a reasonable 
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doubt in the nutter of sentence as in tlie matter of conviction^ Where a person is 
ccHiuctcd of murder for fiaung killed a person along with otliers and it is not 
dear who inflicted the fatal blow he may ^ gi\en the lesser penalty of transporta¬ 
tion*. A feding of doubt as to tlie guilt of the accused is a matter to be considered 
by the tnbunal before but not after the verdict and has no place in the determina¬ 
tion of the sentence after conviction. The law does not recognize the right of a judi¬ 
cial tnbuiul to gi\‘e effect to more than one degree of doubt*. 

Dfurdkcooess.—.AJtliougli s. 86 attributes to a drunken man the knowledge 
of a sober man when judging of his action, it docs not give him the same intention, 
and, therefore, drunkenness or a state of intoxication affords a sufficient excuse for 
not exacting the extreme penalty of the law* Pat Singh's case has been distin¬ 
guished m a subsequent case in which it is said that in the former the accused had 
no motive to cause the death of his victim and that the attack was a sudden one. 
W'herc, howc\cr, the accused pruned themselves wiUi dnnij in order to wreak %en- 
gsance upon their enemy and beat him mercilessly, the jjenalty of death was in¬ 
flicted*. Unless drunkenness amounts to unsoundness of mind so as to enable in- 
saiuly to be pleaded by way of defence, or the degree of drunkenness is such as to 
establish incapaciti’ in the accused to form the intent necessary to constitute the 
crime, drunkenness is neither a defence nor a palliation®. Accused challenged the 
deceased to fight with him and on the refusal of the latter pushed his head and 
asked him to assault the accused Thereupon the deceased gave him a blow. Imme¬ 
diately the accused drew a kiufc and inflicted several fatal wounds as a result of 
which Uic deceased died immediately. It was held that the accused was guilty of murder 
as an intention to cause death could be inferred from the nature of the injuries but 
that as Uic parties were drunk and as the first blow w'as struck by the deceased, the 
lesser penalty should be imposed*. 

Infants.—Under the several Children Acts, no child under the age of fourteen 
years shall be sentenced to death or transportation*. 

hlcoul derangement.—A person was tried for murdering his two children and 
convict^ under this section. At or about the time when the accused committed the 
murderous attack on his two little children, his mind was unsound, but it could not 
be said with any degree of certainf 'lat he was doing 

W’as wrong or contrary to law. It of the assault in 

the absence of any provocation was i to the inference 

that the mind of the accused was in fact unhinged and far from normal. Under these 
arcumscanccs.' capital sentence was not imposed*. 

Motive.—^^Vhe^e the facts proved established that the accused was not aauated 
by any ‘ baser motivebut he comrmlted the offence of murder in tlie honest, though 
unfounded, belief that by so doing he was saving the life of, and alleviating £he su/- 
fenngs of, others, the sentence of transportation, instead of a death sentence, was 
held to be the proper sentence*". 

Multiple bangiog.—^The question whether more persons than one should be 
hanged for a single murder is one of rucety. In a case Fulton, said; " The 
murder was cruel and deliberate. All who took part in it might j'usUy be con¬ 
demned to die. But as usual in cases where many prisoners are involved, we hesi- 
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tate to confirm so many sentences and try to discnminate In a later case*. Crump, 
J., stated : “ As regards the sentences,... 1 feel that the infliction of six sentences 
of death in one and the same case is rather apt to fail of the effect, which such 
sentences would otherwise have. It is possible that a wholesale penalty of this kind 
does not in effect act as a deterrent, rather shocks the public conscience which 

is a thing that should be avoided at all costs. It is also usual in a case of this kind 

to distinguish, if possible between the cases of accused persons where a large number 
have been found guilty of murder”. Endorsing the above remarks, Barlee, J., added; 
“ We carmot confirm all the six sentences of death. These sentences may be logical 
but I can see no object in requiring six lives for one. The object of punishment in 
such cases is, firstly, to satisfy the feelings of revenge of the relations of the deceased 
and to prevent them from taking revenge afterwards... Secondly, punishment must 
be deterrent*’*. 

The mere fact, however, that it is impossible to say which of the accused 
actually inflicted the fatal wound is no reason at all for refraining from passing the 

death sentence, where the Court is satisfied that there was a common intention to 

murder, brutally carried out, and that all took part in the beating, the result of 
Which was death. In this case, three persons were sentenced to be hanged for the 
murder of one person*. 

Penitence.—Penitence is not a factor which may induce the Court to pass 
the lesser penalty®. 

Persuasion..—A person did not inflict any in)uiy on the deceased and it 
appeared that he was aaing under the influent of his brother when he accom¬ 
panied the latter to the place where the offence was committed. It was held th^ 
under those circumstances the extreme penalty of law should not be exacted in his 
case*, 

Provocation,—Where the provocation caused to the accused is very grave 
though not sudden the Court is justified in not inflicting sentence of death^ and re¬ 
commending the case to the Government for reduction m sentence®. 

Where the deceased used highly provocative language towards the accused, 
a sentence of five years’ rigorous imprisonment was deemed to be sufficient*. 

Sex of the accused.—^The sex of the offender ought not to be taken into 
account in passing sentence, unless there are extenuating circumstances. Women who 
commit cold-blooded murder are generaUy very hard-hearted, more cruel and more 
daring than even males; and anybody who is acquainted with the habits, traditions 
and antecedents of women who commit this class ol offence must be satisfied that 
the sentence of death is by no means a haish'sentence to pass on such women. Cases 
of this kind stand upon a footing different from the cases where women are led into 
killing their children to cover their own shame because of the cruelty of social cus¬ 
toms and laws which their soddy enforces, with lelentless rigour. Where, therefore, 
a barren woman killed another’s child to get children, the Court passed a sentence of 
death'”. Comparative lenity to women is a aimmonly accepted rule of practice though 
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not of law. but in dealing with an alroaous crime the mere sex of the criminal should 
not bar the imposition of a sentence which would be considered appropriate in the 
case of a man* The Court sometimes takes into consideration the age of the accused 
when passing sentence ^Vhe^e a young girl of fifteen years killed her stepson be¬ 
cause her husband was ill-treating her. the Court sentenced her to transportation for 
life*. Where a woman murders her newly-bom illegitimate child there are mitigating 
circumstances sufficient to reduce the appropriate penalty of death very much below 
a sentence of transportation for life* 

Superstition.—Where an illiterate joung woman living in the midst of environ¬ 
ments reminiscent only of the dark ages and where gross ignorance and superstition 
pnrs-ailcd and throughout whose life all opporturuties of receiving education and en- 
lightuimcnt had hiyn denied, believed that the death of her children was the direct 
result of the influence of the ‘ e\nl shadow ’ cast upon her by another woman, her 
husband's brother's wife, and in this superstitious state of mind picked up the latter's 
child and caused its death, it was held that under the circumstances, transportation 
for life was a sufficient punishment*. 

Youth.—Youth alone in every case is not such an extenuating circumstance 
as would justify the imposition of the lesser penalty*. It should be taken into con¬ 
sideration with the other facts of the case*. Where there is the additional circum¬ 
stance of want of motive for the crime and the probability of the accused being 
merely a tool in the hands of third persons the lesser penalty may be inflicted^ The 
tender age of the accused may. by itself, be a sufficient reason for awarding the sen¬ 
tence of transportation for life*. Where the murder cannot be said to be wholly 
deliberate and cold-blooded, and where there may be a certain amount of legitimate 
prosocation rankling, which in an immature mind might assume an exaggerated 
importance the capital sentence mi^t not be the appropriate one*. ^Vhen murder 
is found to have been committed under provocation which is not such as to take 
the case out of this section, but which is still such as, having regard to the age of 
the accused and the class to which he belongs, filled him with blind passion and 
banished self-control, there is a fit case for awarding the lesser penalty of trans¬ 
portation for life**. But in the case of a ruthless and brutal murder tender age is 
not a sufficient reason". 

Frontier and Burma.—As to the punishment in the Frontier Districts, see the 
Frontier Crimes Regulation", and as to Burma, see the Burma Laws Act". 

Fine.—^Thc usual practice in the Punjab is to avoid the imposition of fines 
where death sentences have been given**. 
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Dine. (1933 ) 35 Cr. L. J. 464 ; Moldal 
Malik, (1935 ) 36 Cr. L. J. 1220; Mali-Ram. 
(1933) Cr. C. 1513, 35 Cr. L. J. 455; Han 
Ktshan, (1931) 34 P. L. R, 691 

* Tin. (1930) 9 Ran. 81. 

* Hainamun. (1928) 29 Cf. L. J. 682, 
.Stkandar. (1931) 32 Cr. L. J. 645, |1931J 
•Cr. C. 776. 

' Madho. (1926) 27 Cr. L. J. 955. Kaeh- 


ria. sup, dissented from; Thakuja SinrA, 
(1928) 30 Cr. L. J. 65; Sheobalak, (1927) 
29 Cr. L. J. 400; Mohan Lai, (1931) 32 Cr. 
L. J. 682, (19311 Cr. C. 297. 

• Kolanda Nayakkan, (1930) 53 Mad. 
861, rflra. (1932 ) 34 Cr. L. J. 375. 

Mominaddi Sardar, (1934 ) 39 C. W N 
262, 36 Cr L. J. 1254. 

** Amir (1926) 29 Cr. L. J, 1017; Mu¬ 
hammad Sultan, (1927) 29 Cr. L. J. 211- 
Bhawani, (1932)* 34 Cr. L. J. 250; Allah 
Bakksk. (1934 ) 35 P. L. R. 115, 35 Cr. L. J 
288; Bkagwan Chand, (1932) 35 Cr. L. J 
619; /angli, 1934] Cr. C 99, 11 O. W. N 
119, 35 Cr. L. J. 664. • 

Ckuha, (1913) P. R. No. 18 of 1913, 14 
Cr. L. J. 522. 

Reg. in of 1901, ss. 11 (3) U) and 12 



Punishment for 303. Whoever, being under sentence of trans¬ 

murder by life con- portation for life*, commits murder, shall be 
punished with death. 

COMMENT. 

This section makes capital sentence compulsory in the case of a convict whO' 
commits murder while undergoing a sentence of transportation. Thus, where a per¬ 
son under sentence of transportation for life on a conviction for murder is found 
guilty of murder on a subsequent and different charge, the only sentence that can be 
passed on him according to this section is that of deaths. 

1. 'Being under sentence of transportation for life'.—These words indicate 
that the sentence of transportation must have been passed on the accused. It is- 
immaterial whether he was already transported or not 

304. Whoever commits culpable homicide not amounting to 
Punidiraent for shall be punished with transportation for 

• culpable homicide life, or imprisonment of either description for a term 
murd^°'^^*"^ which may extend to ten years, and shall also be 
liable to fine, if the act by which the death is caused 
is done with the intention of causing death, or of causing sucH bodi¬ 
ly injury as is likely to cause death; 

or with imprisonment of either description for a term which 
may extend to ten years, or with fine, or with both, if the act is done 
with the knowledge that it is likely to cause death, but without any 
intention to cause death or to cause such bodily injury as is likely to* 
cause death. 


COMMENT. 


This section “ creates no offence, but provides the punishment for culpable 
homicida not amounting to murder, and draws a distinction in the penalty to be in¬ 
flicted, where, an intention to kill being present, the act would have amounted to 
murder, but for its having fallen within one of the Exceptions to s. 300, and those 
cases in which the crime is culpable homicide not amounting to murder, that is to 
say, where there is Ijnowledge that death will be a likely result, but intention to cause 
death or bodily injury likely to cause death is absent”*. If the act of the accused 
falls within either of the clauses 1, 2 and 3 of s. 3(W but is covered by any of the 
five exceptions, it will be punishable under the first part. If the act comes under 
clause 4 of s. 300 but is covered by any of the exceptions it will be punishable under 
the second part*. The first part of this section applies where there is guilty intention 
and the second part applies where there is no such intention but there is’guilty know¬ 
ledge*. 

Where the finding of the Sessions Judge was that ” the accused must have 
known that he was likely to cause death ” and the conviction was under s. 302 for 
an offence falling under s. 300 (4), it was held that, on the Court’s finding, me 
accused was guilty of an offence under the second part of this section, and not under 
s, 302*. 


* Door jo Dhun Shamonto, (1873) 19 W. 
R. (Cr.) 45. 

2 Per Straight, J., in Idu Beg, (1881) 3 
All. 776, 778; Allra, (1891) P. R. No. 9 of 
1891; Masli. (1910) P. L. R. No 87 of 
1911, P, R. No. 3 of 1911, 12 Cr. L. J. 274; 
Lehna Stngh, (1927) 9 L. L. J. 365. 28 P. 
1- R 631, 28 Cr. L. J. 590; Suttdfr Singh. 


(1928) 11 L. L. J. 52: Mohammadt Ck/ J?"* 
kdla. 119321 Cr. C. 672. 28 N. L. R- 233, 
B Cr. L. J. 849. F.B. , 

■ •» Barkalulla. (1887) P. R. No. 32 o W 
* IfatuUa, (1931) 32 Cr. L. J. 598. (19311 
Cr. C 409; Chholty ImI. (1933) 10 O. " 
N. A22. 35 Cr. L- J- 58. 

'• Nga Po Sate, (1923) 2 B. L. J. 99. 


SECS 303-3«.l 


MURDER. 


757 


Appljcabriit)- of s. —Section 34 o4 the Code can appJy to a case under the ’ 

second part of Uus sccuon. Allhougir to corjstitute an offence under the second part 
there must be no intention of causmg death or such injury as the offender knew was 
likely to cause dcatli. tlicrc must still be a common intention to do an act with the 
knottlcdpc that it is likely to cause death thewgh without tlie intention of causing 
death Each of the assailants may know that the act they are jointly doing is one 
that IS likely to cause death but have no intention of causing death, yet they may 
have tlic common intention to do that act'. 

Whipping.—As to whipping m Upper Burma for this offence, see the Burma 
Laws Act*, s. 4 (b) and Sch II. 

Council of elders.—See the Punjab Frontier Cnmes Regulation, 1901*, as to 
inquiry by a council of elders in a Punjab Frontier District. See also the Frontier 
Cnmes Regulation*, and the Cnminal Tnbes Act*. 

PRACTICE 

Esidcncc.—Prove <1> the death of the person in question. 

(2) That such death was caused by tlic act of the accused 

(3) That the accused intended by such act to cause death; or 

That he intended by such act to cause such bodily injury as was likely to 
cause death; or 

That he knew that such act of his would be likely to cause death. 

“ The mcKt important consideration ujx»n a trial for this offence is the inten* 
tion or knowledge with which the act which caused death, was done. The intention 
to cause death or the knowledge that death will probably be caused, is essential and 
is that to which the law principaity looks. And it is of the utmost importance that 
those who may be entrusted with judicial powers should clearly understand that no 
conviction ought to take place, unless such intention or knowledge can from the 
evidence be concluded to have really existed. 

“The existence of a particular evil motive such as hatred, avarice, jealousy, 
etc., is not necessary. It is no part of the deTinition of culpable homicide that the 
act which causes death should be a malicious act. Malice is not made a necessary 
ingredient Whatever may be the motive which incites the action, and whether or 
not any motive whatsoever be discoverable, the question for invcsbgatlon is this;— 
Did the accused person intend to cause death, or a bodily injury likely to end in 
death; or did he know that it was a probable result of hts act ? If such was his 
purpose and design, or such his Icnowledgc,—and none of the General Exceptions of 
this Code are applicable.—the act is an offence within this definition, although there 
is no apparent motive for it. If the intention or knowledge is clearly shewn, it is 
needless to enquire into the motives. It must not, however, be forgotten that under 
certain circumstances the existence of a motive may become an important dement in 
a chain of presumptive evidence, as tending to shew the intention of tlie accused 
person. 

“ It may be asked how can the existence of the requisite intention or know¬ 
ledge be proved, seeing that these are internal and invisible acts of the mind ? They 
can be ascertained only from external and visible acts. Observation and experience 
enable us to judge of the connection between men’s conduct and their intentions. We 
know that a sane man does not usually commit certain acts heedlessly or unintention¬ 
ally—and generally we have no difficulty in inferring from his conduct what was his 
re^ intention upon any given occasion 

Where* the case is <mi the border line between murder and culpable homicide 
not amounting to murder, the accused is oititlcd to the benefit of any reasonable 
doubt and he can be convicted only under this section*. 


1 Adam Ali. (1926 ) 31 C. W. N. 314, 45 
C L. J. 131. 23 Cr. L. J, 334. 

* Act XIII of 1893. 
s Reg. Ill of 1901, s. 12. 


* Ibid, s. 6. 

» Act II of 1897. a, 6. 

* M. &. M. 230. 231. 

* Nsa Po (1933 ) 35 Cr. L. J 
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Where a man receives only one blow on the head and dies, and there is no 
evidence to show which of the two persons attacking him gave that blow, neither of 
the two will be convicted under this section but both of them can be convicted of an 
offence under s. 325*. But where two or more persons band themselves together for 
the express purpose of taking a man’s life and are found guilty of murder the Court 
is not justifted in refraining from pasang a sentence of death, which would other¬ 
wise be proper, merely on the ground that it cannot find definitely which of the 
accused delivered the blow which is to be regarded as fatal*. It was found that 
three appellants came determined to take possession of the taur armed with clubs 
and in the course of the fight one of them who was armed with an iron-shod lathi, 
inflicted a fatal injury on the head of the deceased and fractured his skull. It was 
held, under the circumstances, that the assailant who caused the fatal injury was 
rightly convicted under the second part of this section and his companions were 
rightly held guilty under s. 325, as they certainly knew that grievous hurt was likely 
to be inflicted and came prepared to inflict it in furtherance of the common object*. 

Procedure.—Cognizable—^Warrant—Not bailable—Not compoundable—Triable 
by Court of Session. 

Calcutta Circular.—(a) Sessions Judges, in all cases in which they may con¬ 
vict of culpable homicide not amounting to murder, shall invariably mention in their 
remarks on the trial, the circumstances under which the culpable homicide was held 
not to amount to " murder ” 

(b) Sessions Judges shall invariably record their opinion whether the act by 
which death was caused was done with the intention of causing death, or of causing 
such bodily injury as was likely to cause death, or with the knowledge that it was 
likely to cause death, but without any intention to cause death, or to cause such 
bodily injury as was likely to cause death. And, in cases tried by a jury, they 
should be careful to obtain a specific verdict on these points*. 

Patna Circular,—(u) Sessions Judges, in all cases in which they may convict 
of culpable homicide not amounting to murder, shall invariably mention in their re¬ 
marks on the trial, the circumstances under which the culpable homicide was held 
not to amount to “ murder ", 

(b) Sessions Judges shall invariably record their opinion whether the act by 
which the death was caused was done with the intention of causing death, or of caus¬ 
ing such bodily injury as was likely to cause death, or with the knowledge that it was 
likely to cause death, but without any intention to cause death, or to cause such 
b^ily injury as was likely to cause death. 

And, in cases tried by jury, they should be careful to obtain a speafic verdict 
on these points'. 

The Central Provinces Circular.—In view of the distinctive penal provisions 
contained in's. 304 of the Penal Code, Sessions Judges and Magistrates specially 
empowered will, in all cases in which they may convict the accused of culpable 
homicide not amounting to murder, invariably record their opinion whether the act by 
which tlie death was caused was done with the intention of causing deatli or of caus¬ 
ing such bodily injury as was likely to cause death; or with the knowledge tliat ic 
was likely to cause death, but without any intention to cause death or to cause 
such bodily injury as was likely to cause death*. 

Venue.—See ills, {a) and (b) to s. 179, Criminal Procedure Code, 


> Agra, (1914) P, R. No. 37 of 1914, P. 
W. R. (Cr.) No. 69 of 1914. P. L R. No 219 
of 1915, 16 Cr. L. J. 209; Jkandu, (1K4) 6 
L. L. J 268, 25 Cr. L. J. 653; Datla Ram, 
(1924 ) 6 L L. J, 317, 26 Cr. L. J. 381: 
Ddifi Swgk. (1924) 7 L. L. J. 44. 

3 Pedda Tttuinaltgadu, (1928 ) 52 Mad. 
147 ; Patshadt. 11929) A. L. J, 244, 30 Cr. 
L. J 559. 


» Hoshnak Singh. (1928) 29 P. L. R. 265, 
9 L. L. J. 529. . , 7 , 

• C. H. a R. & O. Vol. I. c. 1 . 8 . 7*' 

**'s^Pat H. C, Cr. C, para. 42 (a) (i)> 
'c R Cr. C. (1929), Part I, C Na h 

p. 1. 
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Committal.—Where death has resulted Irom a violent attack, the Magistrate 
mu^t commit the accused to the Court of Session on a charge of culpable homicide 
TXDt amoui^tmg to murder' 

Charge to the jurj.- In his charge to tlie jury, the Judge should draw a dis¬ 
tinction between the two classes of culpable homicide mentioned in this section, and 
direct them to find spccialli under which, if either, the accused is guilty^. Where 
the Judge omitted to require the jury to do (his, the High Court held that the con- 
\iaion was for the lighter description of the offence*. In a tnal on a capital charge 
the lur^ should be directed m the event of finding that the accused culpably caused 
the injuncs whidi resulted in death to find witli what intention he did so, -If they 
Jmd that this intention was to cause only sudi bodily injury as was likely to cause 
death. U;e>* sliould hnd the accused guilty of culpable homicide not amounting to 
murdir The guicral conduct of the accused at the time of committing the act, the 
nature of the weapon used, the number and nature of the wounds inflicted are all 
considerations whidi should guide the jury in arriving at the intention of the accused*. 

Charge.—1 (nomr and offite o/ Moniiiate, eie.,) hereby charge you [name 
0 } cccustdi as follows.— 

That )ou. on or about the-day of-. at-. committed culpable homicide 

not amounting to murder, causing the death of-, and thereby committed an offence 

punishable under s. 304 of the Indian Penal Code, and witliin the cognizance of the 
Court of Session [or the High Court) 

.\nd I hereby direct that you be tried by the said Court on the said charge*. 

Punishment where provocaiion caused by adultery.—The Bombay High 
Court has observed Uiat no higher provocation can be given than that of finding a 
man's wife in actual intercourse with a paramour, and death caused under such 
circumstances must be visited with a very light sentence. It, therefore, passed a 
sentence of six months' rigorous imprisonment where death was the result of pro- 
v’ocauon of this sort*. The Madras High Court lias passed a sentence of one year’s 
rigorous imprisonment in similar circumstances^. Similarly, the former Chief Court 
of the Punjab had sentenced the accused to one year’s impnsonment where he caught 
the deccas^ m the act of adultciy with his marned sister and struck him one blow 
on the head with a stick which killed him by fracturing his skull*. ^Vhere the accus¬ 
ed actually caught the deceased (his mam^ sister) m the act of sexual intercourse 
with a stranger, and being enraged gave a number of blows which caused her death, 
it was held that under the circumstances of Uie case three years' rigorous imprison¬ 
ment was suffiaent*. Where murder was commiUed in the heat of passion and on the 
spur of the moment, after the accused’s patience had been strained by the deceased 
(his immoral wife) to the utmost, the sentence of five years' rigorous imprisonment 
was deemed sufficient'^. Where the husband offered for a long time through the 
obstinacy, viciousness, and flagrant immorality of his wife whom he drowned m the 
river Jhelum by giving a push while bathing, it was held that the above circum¬ 
stances entitled him to a lenient sentence and the Court imposed three years’ rigorous 
imprisonment”. 

The Penal Code of some countries provides specially for the reduction or even 

» Copinalh Shaha, (1877) 1 CL.K- 141, 

(188U 1 Wcir 288. 

2 Kalichutn Dass, (1871) 15 W.R, (Cr.) 

17, 6 Bcng, L. R App. 86; Ladkya, (1890) 

Cr. R. No 62 of 1890, Unrep. Cr. C 530; 

Fosha Hart. (1895) Cr. R. No 4 of 189S, 

Unrep. Cr. C 735. 

J Amea Khan. (1869) 12 W. R. (Cr.) 35. 

* Kya Nyan, (1913) 8 L.B.R. 125, 15 
Cr. L. J. 678 

* Crinunai Procedure Code, Sdi, V,xxvui 

( 6 ). 

6 Asha Copal, (1897) Unrep. Cr.C 932; 

Cr. R. No. 42 of 1897. 


^ Oovtndappa, [1931) M. W. N. 553. In 
Stt& 6 iah Naxdu. 11934) M. W. N. 688 , the 
facts were liliJe different and a sentence of 
fiv-e years’ rigorous imprisonment was impos- 
^ In Sarabiit [19331 Cr. C 1099. 35 Cr 
U J. 189 (2), transportation for life was 
deemed to be suffiaenL See also Sheo Baran 
Smih, (1933) 35 Cr. L. J, 232. 

1 Cr?'j 5of’ P-R-No. 4 on904., 

» AVah Dilla, 11932) Cr C 648. 
j® Smgh. (1932) 34 P.L R. 889. 
746 (1934) 3SP.’ ’* 



760 


LAW OP CHIMES. 


laup. XVI. 


the entire remi^ion of punisliment for the &Ia)in;; of an adulterer taken in the act 
'rhe Indian Penal Code, like tlial of moet other countries, makes adultery punish¬ 
able as a crime. However the nutter may be regarded from a moral point of view, 
tlic law forbids the husband to take vengeance with his own hands, and, if he chooses 
to avenge his injury himself, he docs so at his peril. At the same time the amount 
of punislimcnt to be imposed is disoetioiury, so tliat while it is nude sulUcicnlly 
severe to deter the injured husband from resort to excess in viulcna% it may not be 
made so severe as to encourage* adulterers with Uie* hope of inunumty from imme¬ 
diate dustiseme-nt*. live Ualudii custom of lulling for undusUty is no extcnualiu) 
of tlic enme of murder and cannot be taken into consideration in the mitigation of 
sentence^. 

Wiiere the aceuwd was found to have murdered his wife under a mistaken 
impression tlut die was undustc. tlic Iligit Court set aside the punidiment of de'ath 
passed uixin him and sentenced him to transportation for life’. But a mere sus¬ 
picion of a wife's conduct is no extenuation of a deliberate act of murder*. \MieTe 
the act IS deliberate to get rid of a wife’, or wlierc the husband leaves his wife for 
several months and subjects her to temptations and kills her lover* the extreme penalty 
must be inflicted. 

Right of defence exceeded.—Where, in an affniy resiiecting land, one party 
were the aggressors, and the other side (had the affair not ended fatally) would luve 
been in the legal exercise of the right of defence of projxrty and would have been 
entitled to Uic benefit of s. 101, it was licld that one > ear's rigorous imprisonment 
was sufiiaent^ 

Sudden ({uacrel.—'live accused and llu: de-ceased exchanged abuses on which 
accused gave* the de-aased a single blow on the head causing fracture of the skull, 
and then refrained from causing any further injury. It was held that a sentence of 
two years' rigorous imprisorunent was appropriate*. WhiTc thac was a quarrel 
between the* (atlier .ind Uic son. and the latter suddenly got enraged, struck the former 
in the heat of passion and caused Uiree or four injuries including one on the head 
wind) proved fatal, it was held that the offenn: of the accused Idl under the latter 
part of tills section*. Where there was a violent nUcicaiion betwitn a husband and 
wife and the husband threw a stone which killed Uic wife, the Court altered the 
sentence of death to one of transportation for life**. 

In a quarrel between the accused's wife and his broUicr's wife, the latter abused 
the accused's daughters, whcrcu(xin the accused hit her n single violent blow with 
a stick wliidi he picked up there and then. The woman died of her injury the fd*. 
lowing day. There was no feeling of enmity between the accused and Uic deceased. 

It was held that Uic quarrel being unpremeditated and the blow having been struck, 
in the heat of passion, a severe sentence was not called for, and that a sentence of 
three years’ rigorous imprisonment would meet the ends of justice**, ^Vhc^c the de¬ 
ceased had used abusive and provocative language and the accused had only struck 
one blow, a sentence of Uircc years’ rigorous imprisonment was hdd to be sufficient*-. 

Tlic deceased cut off branches from a • . .■■VI’ PP^' 

lant who objected. An altercation ensued in .. .. . ■ • ' 

a blow on the head with an iron-bound lathi. ■ bad 

a right to prevent Uie deceased from taking away the brandies of the tree, he had no 
justification for hitting the deceased on the head as he did and was sentenced to two 


* Nea Lun Mya. (1894) 1 U. B. R. (1892- 
1896) 213. 

* Kaim, (1934) 36 Cr. L. T 497. 

* Dtna Bandhu MoUto. (1903) 8 CW. 
N. 218. 

* Dasan alias Devan. (1929) M. W. N. 
269, 30 L. W. 229. 30 Cr. T. J. 630. 

s Cheva Indiamma. (1929] M \V.N.27a 
< Pateshwaii. (1928) 5 O. W. N. 160,29 
•Cr L. J. 465. 


r Shunker Stneh. (1864) 1 tVeir 34 ; Fuzea 
Meeah. (1366) 6 W. R. (Cr.). 89 _ 

» Fauda. (1933) 34F.L.R.993. 35 Cr. 

IVoIf.^a^) 34 P. Lv R. 330. 34 Cr. L. 
J. 1173. ..occ 

»» Soivaroo. (1866) P. R No. 105 of 186&. 
»• Karani Ilahi. (1927) 29Cr.L.J.33 
« Gkawis, (1931) 32 P.L.R.387. 32 Cr. 
L. J. 1082. 
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jxars’ irapnsonmeni* 

30-(A. Whoever causes the death of any person by doing any 
rash or negligent act* not amounting to culpable 
Causing death homicjdc* shall bc ponishcd with imprisonment of 
y r.cgagcncc. ^.,thcr description for a term which may extend to 
two years, or with fine, or with both. 

COMMENT 

This R-rtion deals with homicide by negligence. 

Objert.—The Code as it onpnally stood contained no adequate provision 
for the punishment of what English law called manslaughter by negligence. In the 
draft C^e tiicre was a section whidi punished this offence, but by some accident 
it had been omiUed from the Code when it was passed into law. The present sec¬ 
tion inserted by Act XXVII of 1870. s 12, supplied tlie omission 

Scope..—^Tlie provisions of this section seem to apply to cases where there is 
no mtention to cause death and no knowledge that the act done in all probabibty 
would cause death*. It only applies to such acts as are rash and negligent and are 
directly the cause of death of another person It must be read along with ss. 336, 
337 and 338. 

This section does not apply to a case in which Uicre has been the voluntary 
commission of an offence against the person If a man intentionally commits such 
an oflence, and consequences beyond his immediate purpose result, it is for the 
Court to determine how far he can bc held to have the knowledge that he was 
likely by such act to cause the aaual result If such knowledge can be imputed 
the result is not to be attributed to mere rashness; if it cannot be imputed, still 
the u'tlful o/7encc docs not cake (lie character of rashness, because its consequences 
have been unfortunate. Acts, probably or possibly, involving danger to others, but 
which in themselves are not offences, may bc offences under s. 336, 337, 338 or 304A. 
if done without due care to guard against the dangerous consequences. Acts which 
are offences in themsedves must be judged with regard to the knowledge, or means 
of knowledge, of the offender, and placed in their appropriate place in the class 
of offences of the same character*. Where the act is m its nature criminal, this 
section has no application*. 

Tins section does not apply to cases where the death has ansen, not from the 
negligent or rash mode of doing the act. but from some result supervening upon 
the act which would not have been antidpated^ 

1. * Rash or negligent aa '.—A rash act is primarily an overhasty act, and is 
thus opposed to a deliberate act, but it also includes an act which, though it may 
be said to bc deliberate, is yet done without due deliberation and caution^. 

“.Negligence is the omission to do something which a reasonable man, guided 
upon those considerations which ordinarily regulate the conduct of human affairs, 
would do, or doing something which a pnidoit and reasonable man would not do 

“Criminal rashness is hazarding a dangerous or wanton act with the know- 
Icxlgc that It is so, and that it may cause injury, but without intention to cause injury. 


« Zaida. (1934) 35 P. L R 195, 35 Cr. L. 
J. 161. 

2 Sukajoo Kobiraj, (1887) 14 .CaL 566, 
569; Nashktr. (1912) P. L R. Na 259 ol 
1913. 

1 Kelabdi Mundal. (1879) 4 Cal 7&4 
766 ; Ptka Bewa, (1912) 39 Cal. ^5 ; Hasbn, 
(1900) 2 Bom. L R 613 ; Isllingapa Shtva 
pa. (1912) 14 Bora L. R, 887, 13 Cr. U J. 
793; O’Bmn, (1880 ) 2 All. 766; Eaadhu 
St»gh. (1881) 3 All. 597 ; Idtt Beg. (1881) 3 


AIL 776, Satfulla. (1882) P. R. No. 15 of 
1882 

+ Damodaran. (1888) 12 Mad 56:Mehr 
Ilahi, (Wll) P^ W. R (Cr.) No. 26 of 1911. 
12 Cr. L J. 485. 

s Httra foiela. (1901) 3 Bom. L. R. 394 
« Nga Mval Thin (1898) P. J L B 426 
r Per Aldtrson, B, in Blyth v. Bumin- 
gham naUmotks Co. (1856) 11 Ex 781 
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or knuttk-dse lhat it will probably be caused. The criminality liu in running Uie 
risk of doing sucli an act with rcckle^c.iusi or indifTcrence as to tiic consequences. 
Cnminal ntgligcncc is Uic gro^s and culjtabic neglect or failure to exercise Uiai rea¬ 
sonable and proiKir care and precaution to guard against injury either to the public 
generally or to an indiNidual in jiarticular, Hliicii, having regard to all the circum¬ 
stances out of vvhidi the charge has arisen, it was the imi>orativc duty of the accused 
person to liave adopUd "h 

" Culjrable raslmcsS is acting vvitn the consciousness liiat the miscliievous and 
illegal consetiuences may follow, but witli Uic liopc that tliey will not. and often with 
the belief Uiat Uie actor has taken sunicient precautions to prevent tlieir happening. 
Tlic imputabihty anscs from acting despite Uie consciousness {luxutta). Culjiabk 
negligence is acting wiUiout the cunsauusness that the illegal and miscliievous effect 
will tollow. but in cucumstance-s wludi diuw Uiat the actor has not exerdsed Uic cau¬ 
tion incumbent ujxin him. and tiiat if he had he would have had the consaousness. 
'Fhc impulability arises from Uie neglect of the civic duty of orcumsjxction. It is 
marufesi Uiat ix.n>onal injury, consciously and intmtionally caused, cannot fall wiUi* 
in ciUier of thi'se’ categories, which arc wholly inajiplicablc to Uic case of an act or' 
series of acts, themselves intended, which arc Uic direct producers of dcaUi. To say 
Uiat because, in Uic opinion uftlic ojicrator. the suflirir could liave bornealitUc more 
wiUiout deaU) following. Uie act amounts merely to raslmess because he has carrk-u 
the experiment too far, results from an obvious and dangerous misconception...It is 
clear, however, that if Uic words 'not amounting to culjiablc tiomicide’ aic a part 
of the dcTiniUon. Uic odence ddined by this section consists of Utc raslt or negligent 
act not falling under th.tt cau-gory, osmudi as of its ful/illing (he positive requircmail 
of being Uic cause of dcaUi 

" Manslaughter by ncgligencu occurs when a person i» doing anyUung dan¬ 
gerous in Itself, or has charge of anytliing dangerous in itself, and conducts lumse'lf 
m regard to it in such a careless manner Uiat the jury fed lhat he is guilty of culpa¬ 
ble negligence, and ouglit to be* punistie'd...&ipposing a man pe'rformcd a surgical 
operation, whether from losing hts head, or from forgetfulness, or from some other 
reason, omitted to do somcUitng he ouglx to fiavc done, or did someUting he ought 
not to have done, m sucli a ease there would be negligence. But if there was only 
the kind of forgetfulness which is common to everybody, or if Uicre was slight want 
of skill, any injuiy which rcsullexl might furnish a ground for claiming civil damages, 
but it would be wrong to proceed against a man cnminally in respect of such inj'ury. 
But if a surgeon was engaged in attending a woman during her confinement, and went 
to the engagement drunk, and through his drunkenness neglected his duty, and the 
woman’s life was m consequence sscjificcd, ihcrc would be culjMble negligence of a 
grave kind. It is not given to everyone to be a skilful surgeon, but it is given to 
everyone to keep sober when sucli a duty has to be performed 

The words “rashly and negligcnUy” arc distinguishable and one is exclusive 
of Uie other. The same act cannot be raslv as well as negligent*. 

To render a person liable for i^lcct of duly there must be such a degree oI 
culpability as to amount to gross negligence on his part. It is not every litUc tnp or 
mistake that will make him so liable*. Tlic distinction between Uie Dcgligcn« 
which is sufficient ground for a civil artion and the higher degree 
is necessary in criminal proccedingv is sliarply insisted on in several cases*. Tm 
prosecution must satisfactorily prove that negligence or incompetence of the accu^ 
went beyond a mere matter of compensation and showed such disregard for the Ulo 
and safety of others as to amount to a crime against the State and conduct desen’ing 
punishment*. 
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A pcr^ dnung a moior car is under a duty to control that car ; he is prima 
fade guilty of negligence if Uic car ica\'cs the road and dashes along into a. tree and 
It ts for the person dnying Uie car to explain the circumstances under which the car 
came to leave the road Those circumstances may be be>-ond control, and may excul¬ 
pate him, but in the absence of sucli orcumstances, the fact Uiat tlie car left the road 
IS evidence of negligence on the part of the dnvt:r^ The mere velocity of a vchide 
is not the only cnicnon of rash and negligent dnving, which may also consist in 

while dnving, nshs wliidi by ilie cxcrase of a little diligence could be avoided. 
Dnving a car rccklcssl> until it comes so close to a pedestrian that it becomes impos¬ 
sible to save the collision cannot be charactensed as rash and negligent driving. As 
between a pcdcstnan and a dnver of a motor vdiicle, Uie responsibility of the latter 
is greater as ihe duly to use care increases m proportion to the dagger involved in 
dealing with the instrument that a person brings for his own purpose in close pro¬ 
ximity to others. Ordinanly pedestrians using the road are not exempt from the 
duty to take care of Uiemselves. but negligence, if any, on the part of a pedestnan 
cannot excuse negligence on the part of a driver of a motor car*. 

’ Death must result from rash or negligent act.—” Death should have been 
the direct result of a rasli and negligent aa ol the accused and that act must have 
been the proximate and c/Rcicnt cause witliout the intervention of another's negli¬ 
gence. It must have been the causa causans; it is not enough that it may have been 
the causa sine ^ua tton Where a person using a road was accidentally killed in 
consequence of it being out of repair through neglect of trustees, appointed for the 
purpose of repairing the roads, to contract for repairing it, it was held that they were 
not chargeable wiUi manslaugliter*. If the driver of a carriage be racing with another 
carriage, and from being unable to puU up his horses in time the first-mentioned 
carriage is upset, and a person thrown off it and killed, this is manslaughter in the 
dnver of that carriage*. 

2. * Not amounting to culpable homicide” Section 304A is directed at 
offences outside the range ot ss. 299 and 300, and obviously contemplates those cases 
into which neither intention nor knowledge.. .enters For the rash or negligent act 
which is declared to be a crime is one 'not amounting to culpable homicide’, and it 
must theiclore be taken that intcniionaUy or knowingly inflicted violence, directly 
and wilfully caused, is excluded. Section 304A does not say every unjustifiable or 
inexcusable act of hulling not hereinbefore mentioned shall be punishable under the 
provisions of this sertion, but it specifically and m terms limits its^f to those rash or 
negligent acts which cause death but fall short of culpable homicide of either des¬ 
cription. According to English law, offences of this kind would come within the 
tttegory of manslaughter, but the authors of our Penal Code appear to have thought 
it more convement to give them a sqjarate status in a section to themselv^, with a 
narrower range of punishment proportioned to thdr culpability. It appears to pe 
impossible to hold that cases of direct violence, wilfully inflicted, can be regarded as 
either rash or negligent acts. There may be m the act an absence of mtention to kill, 
to cause such bodily injury as is likely to cause death, or of knowledge that death 
will be the most probable result, or even of intention to cause gnevous hurt, or ol 
Imowledge that grievous hurt is likely to be caused. But the inference seems irresis¬ 
tible that hurt at the very least must be presumed to have been intended, or to have 
been known to be likely to be caused. If such intention or knowledge is present, it is 
-a misapplication of terms to say that the act itself, which is the real test of 
the criminality, amounts to no more than rashness or negligence The accused, 
while engaged in a verbal wrangle with his wife, struck her a blow on the left side 
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tionary tram-car coming from the opposite direction and knocked down a boy of 
fourteen years, who had just got down from the rear of the tram-car, and he died 
of fracture of the skull‘, it was held in all those cases, that the acts of the accused 
were either rash or negligent. 

The accused had been in charge of a police-station, the vicinity of which had 
been much troubled by thieves. On one occasion a thief had fired at the accused. 
It having- been report^ to the accused that three thieves were prowling about, he 
with two other men, went out to patrol. Tliey saw a man crouching under a tree, 
and thinking he must be a thief, the accused fired at him, and killed him. The man 
proved to be a coolie. It was held that the accused was guilty of a most rash act^. 
Where, by the bullet fired by the one or other of two accused persons who were 
practising at target shooting at a place near whldi was a public road which the accused 
would have noticed if they had used the least circumspection, a man was wounded 
resulting in his death, it was held that both the accused were guilty of an offence 
under this section, and that in such a case the one whose bullet struck the deceased 
and caused death could not be held to be the only principal offender under it, and 
the other whose shot did not strike the deceased, his abettor under s. 114®. This 
case follows an English case the facts of which arc similar. A, B and C went into a 
field in proximity to certain roads and houses, taking with them a rifle which would 
be deadly at a mile, for the purpose of practising firing with it. B placed a board, 
which was handed to him by A, in the present: of C, in a tree in the field as a tar¬ 
get. All three fired shots directed at the board so placed, from a distance of about 
100 yards. No precautions of any kind were taken to prevent danger from such 
firing One of tlie shots thus fired by one, though it was not proved by which one of 
them, killed a boy on a tree in a garden near the field, at a spot 393 yards distant 
from the firing point. A, B and C were all found guilty by the jury of manslaught^* 

It was held by the Court that A, B and C had been guilty of a breach of duty in 
firing at the spot in question, without taking proper precautions to prevent injury 
to others, and were rightly convicted of manSaughter*. Where an assistant statical- 
master on duty at a station gave the “line clear" on his own responsibility on a 
foggy ni^t knowing that another train was standing at a particular point and the 
train which was allowed to pass came into collision with the standing train, it was 
held that the granting of "line dear” under the circumstances was in itself.a ra^ 
and negligent act which rendered him amenable to punishment*. An unqualified 
person who was m charge of a dispensary had to make up a quantity of quinine mix¬ 
ture for cases of fever. He went to a cupboard where non-poisonous meicines were 
supposed to be kept and took therefrom a bolUe with an outside wrapper markOT 
' poison This wrapper he tore off and threw away. The bottle itself w’as labelled 
‘ strychnine hydrochloride'; but, without regarding this, and apparently because 
there was a resemblance between this bottle and another in which quinine 
hydrochloride was kept, he made up the entire contents of the bottle as if d 
had been quinine The result was that seven patients died. It was held that 
he was ^ilty under this section®. The accused, a girl of seventeen, who happened to 
be carrying her infant daughter tied on her back, having been exasperated at an alter¬ 
cation which she had with her husband, attempted to commit suicide by jumping 
into a well. She was found alive in the wdl next day but her child was drowned 
The trial Judge convicted her of an attempt to commit suicide and also of the emf- 
der of her infant child, under ss. 309 and 302. It was held that the offend whi 
she had committed was not murder, but causing death by negligent omi^on, ic.. 
omission to put the child down before jumping into the well'^. The accused, a gi 
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of ittcniy jears, who was turned out of her bouse by her husband, lived with her 
lover and had a cluld by him. She vras later sent for by the fjsjicftos of her caste, 
viho proi>oi«i to take her back mto her caster but asked her to leave the child with 
her lover. At the meeting of the panchas. where the accused had tlic child in her 
arms, slie threw herself with llie clwld into a well desperately in a fit of frenzy alarm¬ 
ed at the pro>p«t of separaUon from the child. The child died, but the accused 
was rescued. It was held that she was guilty of offences under tlus section and 
s. 309* Accubcd, who was dnving a lorry, seeing two bullock-carts coming towards 
him in the middle of Uie road, blew his horn with the result that one ol the cart- 
drivers swung his cart on to tlie wrong side of the road. Accused thereupon swerved 
off to the nght so far as to strike a tree on the ngiit-hand side, the lorry overturn¬ 
ing and killing one passenger and injunng several others. There was no evidence 
tiiat the negligent act of the cart-dnver ivas so sudiien that it was impossible for 
accused to avoid the acadent if he had had his lorry under proper control. It was 
held tliat the accused was guilty of an offence under this section*. The accused, 

' knowing that a pistol was loaded, was trying to unload it and while doing so, acted 
so negligently that the pistol went off and as a result the complainant’s son was 
killed. It was held that the accused was guilty under this section*. A Sub-Inspector 
of Police while pursuing a party of gamblers fired four shots m the air, but a person 
was injured and died immcdiatcfy. The revolver which the Sub-Inspector used was 
a powerful weapon having range of one hundred yards. He fired the first shot from 
a distance of forty-nine cubits and the last shot thirty-four cubits from the crowd. 
The four shots were fired in succession while running and the surface of the ground 
where he ran was not level. It was held that if the Sub-Inspector had only ^en 
Euffident care and caution he would not have fired the four shots, while running, even 
into the air from such a short distance as forty-nine and thirty-four cubits, seeing 
that the ground was uneven and tfiat in case he slipped the bullets, which he dis¬ 
charged, might hit one of tlie crowd. His overliastincss consuted in running on an 
uneven ground and firing four shots In rapid succession. He was held guilty under 
* this scebon*. 

Aas neither rash nor negligent.—Where the accused gave the deceased a push 
which caused him to fall, and in such fall he broke his toe. and on the filth day 
<hed of tetanus, Uus section was held not to apply. The High Court remarked that 
it was simply a case of using criminal force*. Where the accused threw his stick at 
the deceased with such force that it hit the deceased on the head with the point, and 
made a punctured wound which caused the death of the deceased, it was held that he 
had not committed an offence under this section, because the injury was intention- 
ally caused to tlie deceased Ho was, therefore, held guilty of causing hurt®. Wh*^ 
there was medical evidence to s.how that milk had been administered to a child in 
such quantities as to kill it. but there was no evidence to show tliat the milk 
was administered by the orders of the mother, or that she knew the quantity that 
was being administered, it was held that there was no evidence for a conviction under 
this section*. The accused, was watching his field one dark night. Hearing a noise 
in the field he shouted, whereupon a thief ran out of it whom he followed and stmek 
*with a stick. The thief fell down, and the accused caught him and took him to a 
Zemindar’s house. The thief became insensible there, and subsequently died from 
the effects of the blows which the accused had given him. It was held that he could 
not be convicted of an offence under this section*. Over-loading of a lorry may be 
an offence under the Motor Vehicles Act, but it cannot be regarded as a rash znd 
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negligent act within the meaning of this section'. Accused was driving a motor lorry, 
which collided with another lorry coming in the opposite direction, with the result 
that a passenger on the accused’s lorry was thrown out and died of the injuries. At 
that time another lorry was proceeding in front of the accused's lorry and a car had 
just passed the place; consequently a cloud of dust had gathered and visibility was 
very dim. The finding on the evidence was that tire accused was driving too fast, 
considering the lack of visibility and that this act of driving too fast was rash aqd 
negligent There was no finding that the accused was responsible for the collision. 
It was held that the conviction under this section could not stand'. 

The accused’s wife, eight or nine years of age, was brought by her father to 
his house for the purpose of being left there. At night tlie accused and his wife 
went inside the house ; the fathers of both remaining outside in the verandah. After 
midnight the girl left the house with the intention of going home to her father’s 
house, got into a canoe, which sank, and left her in the water, from which she was 
rescued by the accused’s father, and brought back (o the house by the accused. The 
accused, having pulled her into the house, kicked her on Uie back with his bare' 
foot, from which kick the girl fell down and died. The Sessions Court convicted the 
accused under this section. But the High Court set aside the conviction and convicted 
him of culpable homicide, observing: “To kick a girt of tender age with such force 
as to produce rupture of the abdomen in a healthy subject, appears to us to be an act 
of such character tliat no reasonable man could be ignorant of the likelihood of its 
causing death”'. Where the accused kicked a person on his stomacli and struck 
him witfi a piece of stone an his head and back and that person died ten days after 
receiving the injuries,, it was held that the section was not applicable to a case where 
injunes were inflicted neither rashly nor negligently but intentionally and designedly*. 

Too remote consequcnccs.~B. an asristant station-master at a station G, had, 
in anticipation of receiving a line clear and caution message, and against rules written 
out in rtie prescribed form book a conditional message to the effect that on the 
amval at G of a down train then due from a station S, the hne would be clear for» 
a certain up train at G to start for S. The guard of the latter train thereafter, 
without the knowledge of B and also against rules, entered the station-master’s room 
in his absence, tore ^is imperfect certificate from out of the book and without read¬ 
ing it, as he ought to have done, signed and passed it on to tlie driver, and gave the 
signal for the train to start, but without taking Uie permission of tlie station-master 
as the rules required. The dnver also, without examining the certificate, started the 
train and a collision took place in which several persons including the driver were 
killed. B and the guard were both convicted under this section. It was held that 
B was not liable; Uie consequences were too remote to have been caused by B's 
writing out the certificate in disobedience of the rule'. Where the accused, driving a 
motor-car at night, entered a road whidi being under repairs was closed to traffic 
and ran over and killed two coolies who were sleeping on the road with their bodies 
completely covered up except for their faces, it was held that the accused was not , 
guilty of causing death by a rash and negligent act as it could not be said that he 
should have looked out for persons maldng such an abnormal use of the road*. i 

Mistake of fact (ghost).—Where a person believing in good faith that the 
object of his assault was not a human being but a ghost, caused fatal injuriw pu 
another which resulted in the death of the latter, it was held that in view of me 
provisions of s. 79 of the Penal Code, the acaised was not guilty of an offence una« 
this section'. Where the accused entertained a belief that a stooping child whom ne 
caught sight of in the early gloaming was a spmt or demon, the child bemg m 
place which the accused and his fellow villa^rs deemed to be haunted, and actms 


1 Jaimal Singh. (1932) 33 P. L. R. 492. 
33 Cr. L. J 436 

* Sat Narain Panday, (1932) 55 All. 263. 
’ Keiabdt Mundul, (1879) 4 Cal. 764, 767 

* Isthngapa Shivapa, (1912) 14 Bom. L 


887, 13 Cr. L. J. 798. n 

ShonaaT Balkushna, (1904) 32 CaJ 73. 
Smith, (1925 ) 53 Cal. 333 ^ 

IVaryam Singh. (1926 ) 28 Cr. L. J- 


SEC 304A.] 


CULPABLE HOMICIDE. 


769' 


on this belief caused tlie death of the child by blows he inflicted before ,he discovered 
his mistake, it was iield that the accused was guilty under this section^. 

English cases.—Gross negligence.—^Where the defendant came to tqwn m a 
chaise, and before he got out of it, he flred his pistols, which by accident killed a 
woman’; where a workman threw down a piece of timb^ crying aloud ‘ stand clear ’ 
and was heard by all labourers but one on whom it fell and killed him^ ; where a 
man turned out a horse known to be viaous on a common across which were public 
footpaths and he kicked a child who died*: where the accused being employed to 
dri\*e a cart sat in the inside instead of attendmg at the horse’s head and that cart 
went over a cluld who was gathenng up flowers on the road®; where an unskilled 
practitioner prescribed dangerous medicines of which he was ignorant*; where a 
man pointed a gun at another person without previously examining whether it was 
loaded or not, mid it accidentally went off and killed that person'; and where a lad, 
as a frolic, took the trap-stick out of the front part of a cart, in consequence of 
whicli It was upset, and the cariman was killed®, it was held that the accused were 
guilty of gross negligence. 

No gross negligence.—^The accused was an attendant at a lunatic asylum. 
Bung in charge of a lunatic, who was bathing, he turned on hot water through mis¬ 
take into the bath, and thereby scalded him to death. It was found that the lunatic 
was a man capable of getting out by himself and of understanding what was said to 
him and that he. was told to get out. It was held that he was not guilty of gross 
negligence*. The negligent act nhidi causes death should be that of the party 
ch^ed. ^Vhere it was the duty of the accused to attend a steam-engine but he had 
stopped it and gone away, and, during his absence, a person came to the spot, and 
put it in motion and, being unskilled, was not able to stop it again, and a person was 
killed in consequence of its being in motion, it was held that the death was not the 
consequence of the accused's aa'". The negligence of the accused, however gross, 
will not render him responsible for a death which his diligence would not have 
averted”. The accused was indicted for the manslaughter of a passenger in a train 
of which he was m charge as guard. The accused had directed the train to be 
separated on an incline, whereby a portion of the train ran backwards and collided 
with another train, causing the death of many of the passengers. It was held that 
m order to convict the accused he must be found ^illy of ‘ gross negligence ’ or 
'reckless negligent conduct ’ and that mere intellectual defect or mistake of judgment, 
without wilful disobedience as to a traffic regulation, would not create criminal 
liability**. 

On an indictment for the murder of an aged and infirm -woman, by con¬ 
fining her against her will, and not providing her with meat, drink, clothing, firing, 
medicines, and other necessaries, and not allowing her the enjoyment of open air, 
in breach of an alleged duty, Patterson, J., in his charge to the jury, : “ If the 
prisoner was guilty of wilful neglect, so gross and wilful that you are satisfied he 
must have contemplated the death of Mrs. Warner, then he will be guilty of murder. 
If, however, you think only that he was so careless, that her death was occasioned by 
his negligence, though he did not contemplate it, he will be guilty of manslaughter'’*®. 

Where it was the duty of the accused as ground bailiff of a mine to cause the 
mine to be properly ventilated by causing air headmgs to be put up where necessary, 
and by reason of this omission another person was killed by an explosion of fire damp, 
it was held that the accused was guilty of manslaughter by negligence**. 
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Evidence.—Prove (1) the death of the person in question, 

(2) That the accused caused such death. 

(3) That such act of the accused was rash or negligent, although it did not 
amount to culpable homicide. 

Procedure..—Cognizable—Warrant—Bailable—Not compoundable—Tnable by 
Court of Session, Presidency Magistrate or Magistrate of the first class. 

Central Provinces Circular.-^eclion 304A of the Penal Code is not to be 
applied to cases in which there is voluntary commission of an offence against the 
person. The Courts should be guided by the following explanation taken from the 
judgment of the Madras Hi^ Court in the case of Nidamarti Nagabhushanam, '7 
Madras High Court Reports 119, of the terms ‘rashness’ and 'negligence’ as used in 
that section :— • • • • 

It may be added that in cases in which there has been an intention to cause 
bodily injury, and the offence docs not amount to culpable homicide, the person by 
whom death has been caused should be punished for causing either hurt or grievous 
hurt, according as hvs intention and the nature of the injunes iiiflictcd bnng the case 
within the definition of one or the other offence'. 

Direction to jury.—IVhere an accused was charged with culpable homicide 
and the evidence showed that the deceased had an enlarged spleen, and that his 
death was caused by rupture of the spleen occasioned by blows inflirted by the accused 
on the body of the deceased, it was held that it was not sufficient in order to find the 
accused guilty of a rash act under s. 304A, that the jury should be satisfied only of 
the prevalence of the disease of enlargement of the spleen in the district, and mfer 
therefrom criminal rashness in beating the deceased; but that they should also be 
satisfied that the accused was aware of the prevalence of such disease in the district, 
and also aware of the risk to life involved in striking a person aMicted tviUi that 
disease^. 

Charge.—I {.name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows:— 

That you, on or about the-day of- , at-—, caused the death of^- W 

doing a rash or negligent act not amounting to homicide, to wit——and thereby 
committed an offence punishable under s. 304A of the Indian Penal Code and within 
my cognizance. ^ 

And I hereby direct that you be tried on the said charge. 

305. If any person under eighteen years of age, any insane per- 
Abetment of delirious person, any idiot, or any person m 

suidde of child or a State of into.xication commits suicide, whoever 

insane person. abets the commission of such suicide shall be 

punished with death or transportation for life, or imprisonment for 
a term not exceeding ten years, and shall also be liable to fine. 

COMMENT. 

Object.—This and the following provisions have been inserted bemuse 
ordinary law of abetment is inapplicable. They apply when suicide is in fact co 
mitted. 

‘Suicide'is the self-destruction by a person. 

The Law Commissioners observe: “It seems to us that the*rule 
to be applied under these clauses chiefly in such a case as this, where a 
bound to take care of the person of another has by an illegal omission 
tntenUonally given him the opportumty, or permitted him to obtain e 

» C. P. Cr. C. (1929)'Part I, No. 2, ss. I, * Sajalutta, (1879) 4 Cal. 815. 
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oi klUmg himsdf. It Vi-ould apply also. '«e concave, in the case of a person seeing 
another preparing to destroy himself, say by hanging, and allowing him to accomplish 
his purpose without any attempt to prevent him, if, as may be expected, the law 
of proc^urc makes it a common duty incumbent upon all men to assist in prevent¬ 
ing offences about to be committed m their presence. The intention’here would be 
inferable from the circumstances. In the former case collateral proof of the inten¬ 
tion would be requisile. But we apprdiend that it is active aid which is principally 
intended in these clauses, and to whi^ the higher penalties are meant to be applied ”i. 


PRACTICE. 

Eiidcnce.—Pro\e (1) the commission of suicide by a person. 

(2) Tliat the person who committed suiade was under eighteen years of age. 
or was insane, or delinous, or an idiot, or intoxicated. 

(3) That the accused abetted the commission of such suicide. 

Procedure-—Cognizable—Warrant—Not bailable—Not compoundable—Triable 

by the Court of Session 

Charge.—I (name and office of Afagistrate, etc.,) hereby charge you (name 
of accused) as follows .— 

That you, on or about the——day of-—, abetted the commission of suicide 
by AB, a person in a state of intoxication the stale), and thereby committed 

an offence punishable under s. 305 of the Indian Penal Code, and within the cogni¬ 
zance of the Osurt of Session (or the High Court) 

And I hereby direct that you be tned by the said Court on the said charge. 

30(5. If any person commits suicide, whoever abets* the com¬ 
mission of such suicide, shall be punished with im- 
juiddfc*"*'’"* prisonment of either description for a term which 
may extend to ten years, and shall also be liable to 

fine. 

COMMENT. 

Abetment of suicide is punishable under this section and attempt to commit, 
suidde under s. 309. 

Abetment of suicide is confined to the case of persons who aid and abet the 
commission of suicide by the* hand of the person himself who commits the suicide. 
When another person, at the request of, or with the consent of, the suidder, has 
killed that person, he is guilty of homidde by consent, which is one of the forms 
of culpable homicide*. 

1. 'Abets'.—See s. 108, supra. 

CASES. 


Suttee.—Three accused persons instigated a boy to light the pile o! a suttee 
while another induced the woman to return to the pile after she had once retired 
from it, and she was immolated. The three persons were convicted of abetting cul¬ 
pable homidde, and the boy and other person, of abetting suiade*. Where, in the 
presence of the accused, a woman prepared to commit suicide, and they followed her 
to the pyre, and stood by her, her stepsons crying “ Ram Ram ”, and one of tlie 
accused admittel that he told the womiui to say “ Ram Ram ", and she would 
become suttee, it was held that those facts were sufficient to prove the active conni¬ 
vance of the accused, and to justify the infcience that they had engaged with her in 
a conspiracy for the commission of the suttee*. One R having died, his widow de- 


I Fust Report, ss 322, 323. 

3 SakebloU Reetlolt, (1863) 1 R. J. P, J, 
17-1. 

» Ibid 


* AfcWl Pandty. (1871) 3 N. W. P. 316 • 
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PRACTICE. 

Evidence.—Prove (1) the death of the person in question. 

(2) That the accused caused such death. 

(3) That such act of the accused was rash or negligent, although it did not 
amount to culpable homicide. 

Procedure-—Cognizable—Warrant—Bailable—Not compoundable—^Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first class. 

Central Provinces Circular.—Section 304A of the Penal Code is not to be 
applied to cases in which there is voluntary commission of an offence against the 
person. The Courts should be guided by the following explanation taken from the 
judgment of the Madras High Court in the case of Nidamaiti Nagabhushanam, 7 
Madras High Court Reports 119, of the terms ‘ rashness ’ and ' negligence ’ as used in 
that section :—•••• 

It may be added that in cases in which there has been an intention to cause 
bodily injury, and the offence does not amount to culpable homicide, the person by 
whom death has been caused should be punished for causing either hurt or grievous 
hurt, according as his intention and the nature of the injuries inflicted bring the case 
within tlie definition of one or the other offence*. 

Direction to jury.—Where an accused was charged with culpable homicide 
and the evidence showed that tlie deceased had an enlarged spleen, and that his 
death was caused by rupture of the spleen occasioned by blows inflicted by the accused 
on the body of the deceased, it was held that it was not sufficient in order to find the 
accused guilty of a rash act under s. 304A, that the jury should be satisfied only of 
the prevalence of the disease of enlargement of the spleen in the district, and inW 
therefrom cnminal rashness in beating the deceased; but that they should also be 
satisfied that the accused was aware of the prevalence of such disease in the distne^ 
and also aware of the risk to life involved in striking a person afflicted with that 
disease^. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you 
of accused) as follows :— 

That you, on or about th e day of-, at-, caused the death of— 

doing a rash or negligent act not amounting to homicide, to wit-, and 

committed an offence punishable under s. 304A of the Indian Penal Code and within 
my cognizance. ^ 

And I hereby direct that you be tried on the said charge. 

305. If any person under eighteen years of age, any insane per- 
Abetment of ^on, any delirious person, any idiot, or any person m 
suicide of child or a State of into.xication commits suicide, whoever 
insane person. abets the commission of such suicide shall oe 

punished with death or transportation for life, or imprisonment lO 
a term not exceeding ten years, and shall also be liable to fine. 

COMMENT. 

Object.—^This and the following provisions have been inserted 
ordinary law of abetment is inapplicable. They apply when suicide is m fact 
mitted. 

‘ Suicide ’ is the self-destruction by a person. ^ . IH fad 

The Law Commissioners observe: “It seems to us that the'rule wo 
to be applied under these clauses chiefly in such a case as this, where a 
bound to take care of the person of another has by an illegal omission ot 
intentionally given him the opportunity, or permitted him to obtam tn 

1 C. P. Cr. C. (1929)-Part I, Na 2, ss. 1, • SafaluUa. (1879 ) 4 Cal. 815. 
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of killing himself. It would apply also, we conceive, m the case of a person seeing 
another preparing to destroy hrmsclf. say by han^g. and allowing him to accomplish 
his purpose without smy attempt to pteveni him. if, as tr^y be expected, the law 
of procedure makes it a common duty incumbmt upon all men to assist in prevent¬ 
ing offences about to be committed in tlvm presence. The mtenlion’bere would be 
inferable Irom the orcumstances. In the former case collateral proof of the inten¬ 
tion would be requisite. But ue appr^end that it is active aid which is pnneipahy 
intended in these clauses, and to which the higher penalties are meant to be applied "i. 


PRACTICE. 


Eiidencc.—Proi’c (1) the commission of suicide by a person 

(2> That the person who committed suicide was under eighteen years of age. 
or was insane, or dclmous. or an idiot, or mUnicated. 

(3) That the accused abetted the commission of such suicide 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—^Triable 
by the Court of Session 

Charge.—1 (name and office of Magislfote, etc.,) hereby charge you (.name 
of accused) as follows •— 

That I’ou, on or about the-—day of-, abetted the commission of suicide 

by AB, a person m a state of intoxication {specify the stale), and thereby committed 
an offence punishable under $. 30S of the Indian Penal Code, and within the cogni- 
zanx of the Court of Session {or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


306. If any person commits suicide, whoever abets^ the com¬ 
mission of such suicide, shall be punished with im- 
^Abetment of prisonmcnt of cither description for a term which 
may CAtend to ten years, and shall also be liable to 

fine. 

COMMENT 

Abetment of suicide is punishable under this section and attempt to commit, 
suidde under %. 309. 

Abetment of suicide is confined to the case of persons who aid and abet the 
comnussjon of suicide by the' hand oi the person himself who commits the suicide. 
When another person, at the request of. or with the consent of, the suicider, has 
tailed that person, be is guilty of homicide by osnsent, which is one of the forms 
of culpable homicide*. 

1. 'Abets'.—See s. 108, supra 


CASES. 


Suttee.—^Three accused persons instigated a boy to light the pile of a 
while another induced the woman to return to the pile after she had once retired 
from it, and she was imnwlated. The three persons were convicted of abetting cul¬ 
pable homicide, and the boy and <rther person, of abetting suicide*. Where, in the 
presence of the accused, a woman prepared to commit suicide, and they followftf her 
to the pyre, and stood by her, her stepsons crying '‘Ram Ram", and one of th? 
accuse admittrf that he told the woman to say “ Ram Ram", and she would 
become s«ffce. it was held that those facts were sufficient to prove the active conni 
vance of the accused, and to justify the inference that they had engaged with her in 
a conspiracy for the commission of the suttee*. One R having died, his v^idow de- 


1 First Ifepcvt, ss 322. 323, 

3 Sahebtoll Reetloll. (1863) 1 R. J. P. J. 

m. 
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dared her intention to be a sutlee. The accused sent word to the police, but before 
their arrival Uiey took the body to the creihating place. The evidence was that the 
deceased having shown certain mirades they were overawed by her threats to curse 
them and did what she ordered them to do. They prepared the funeral pyre, placed 
her husband’s hody over it, did not use any force to prevent her from sitting on 
the pyre and supplied her with ghee which she poured over the pyre and herself. It 
was hdd that the accused were guilty of abetmait of suicide*. ^Vhere a Hindu woman 
was burnt in the act of becoming sut/ee, those who assisted her in making her toilet, 
those who held up the screen for her, took her ornaments, supervised the cutting of 
her nails and the dyeing of her feet, prepared the pyre on which she seated herself 
and put the corpse upon the pyre were all hdd guilty of abetment of suicide. The 
Court observed that it was no defence to say that the abettors were in fact expect¬ 
ing a miracle and did not anticipate that the pyre would be ignited by human 
agency. The method of ignition of the fire whether miraculous, whether sdf-applied, 
or whetlier applied by others was immaterial*. 


PRACTICE. 

Evidence.—Prove (1) the commission of suicide by a person. 

(2) That the accused abetted the commission thereof (vide s. 107). 

Procedure,—Cognizable—^Warrant—Not bailable—Not compoundable— Triable, 
by Court of Session. 

Charge.—I (name and ogiee of Magistrate, etc.,) hereby charge you (name 
of accused) as follows:— 

That on or about th e — day of—, at-, one AB committed suicide, and 

that you abetted its commission by- (specify the act), and thereby committ^ an 

offence punishable under s. 306 of the Indian Penal Code and within the cognizance 
of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge 

307. Whoever does any act with such intention or knowledge*, 
and under such circumstances^ that, if he by that 
• der*^**^ ^ "*'^*^* caused death, he would be guilty of murder, 
shall be punished with imprisonment of either des¬ 
cription for a term which p'^’v extend to ten years, and shall also be 
liable to fine j and, if hu^ ^ '^'sed to any person by such act, the 
offender shall be liable eiiiler cightensportation for life, or to such 
punishment as is hereint^-^jOxious persoied. 

When any person of^^Yyldftoxication his section Is under sentence 
Attempts by life- of transfy irtatiWiissioii #, he may, if hurt* is caused, 
convicts.. be punii led wVtation fc- 

I iLLusnd shall 

(o) A shoots at Z with/intention V ^ ^ liim, under such drcumstanc« that 
if death ensued, A would be ^juilty of mul^i A is liable to punishment under 

(h) A with the mtentitw of caudng death of a child of tend^ 
it in a desert place. A has fttimmilted the offence defined by this section, tn gi 
death of the child does not pslsue. ‘ . . » mm- 

(c) A, intending to i,ilrder Z, buys a gun and loads it. A has not ^ 
mitted the offence. A fires the gun at Z. He has committed the 0^^“ orovided 
this section, and, if by such firing he wounds Z, he is liable to the punishmen p 
by the latter part of the first paragraph of tlus section. 


Ram Dial. (1913) 36 AIL 25. 


Vtdyasagar Pande, (1928) 8 
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<rf) A. intending to murder Z, by poison, purchases poison and mixes the same 
with lood tthicli remains in A’s keeping; A has not yet committed the offence in 
sc^on. A places the food on table or delivers it to Z’s servants to place 
it on Z’s table. A has committed the offence defined in this section. 

COMMENT 

An attempt to commit a crime is an act done with intent to commit that 
enm^ and formmg part of a senes of acts which would constitute its actual com¬ 
mission if it were not interrupted*. 

The authors of the Code say .—These clauses appear to us absolutely neces¬ 
sary to the completeness of the Code. We have provided, under the head of bodily 
hurt, for cases in Vihich hurt is inflicted in an attempt to murder ; under the head of 
assault, for assaults committed in attempting to murder; under the head of 
cnminal trespass, for some cnminal trespasses ajmmitted in order to murder. But 
there will still remam many atrocious and ddiberate attempts to murder which are 
not trespasses, ivhich arc not assaults, and which cause no hurt. A, for example, 
digs a pit in his garden, and conceals the mouth of it. intending that Z may fall in 
and pensh there. Here A has committed no trespass, for the ground is his own, and 
no assault, for he has applied no force to Z. He may not have caused bodily hurt, 
for Z may have received a timely caution, or may not have gone near the pit; but 
A’s crime is evidently one which ought to be punished as severely as if he had laid 
hands on Z with the intention of cutting his throat 

“ Again, A sets poisoned food before Z. Here A may have committed no 
trespass, for the food may be his own; and if so, he violates no right of property by 
mixing arsenic with it He commits no assault, he means the taking of the food 
to be Z’s voluntary act If Z does not swallow enough of the poisoned food to dis¬ 
order him. A causes no bodily hurt; yet it is plain that A has been guilty of a 
crime of a most atrocious description. 

“Similar attempts may be made to commit'voluntary culpable homicide in any 
of the three mitigated forms A, for example, is excited to violent passion by Z, and 
fires a pistol intending to kill Z. If the shot proves fatal, A will be guilty of man¬ 
slaughter ; and he surely ought not to be exempted from all punishment if the ball 
only grazes the intended victim 

" It is to meet cases of this description that clauses 303 and 309 [sections 307 
and 308] arc intended 


Scope.—^Thc intention or knowled^ which is necessary to constitute murder 
may exist, combined with an act which falls short of the complete commission of 
that offence. The murderer may do an act towards the commission of the murder, 
but may involuntarily fail or be intercepted or prevented from consummating the 
crime. This and the following section seem to apply to attempts to murder, in 
which there has been not merely a commencement of an execution of purpose, but 
something little short of a complete execution, the consummation being hindered by 
circumstances independent of the will of the author. The act or omission, although 
vt does not cause death, is carried to such a length as, at the time of carrying it to 
that length, the offender consideis sufikaent to cause death*. 

To justify a conviction under this seebon it is not essential that bodily inj'ury 
capable of causing death should have been in^cted. Although the. nature of injury 
actually caused may often give considerable assistance in coming to a finding as to 
the intention of the accused, such intention may also be deduced from other circum¬ 
stances, and may even, in some cases, be ascertained without any reference at all to 
actual wounds*. This section makes a distinction between an act of the accused and 
its result, if any. Such an act may not be attended by any result so far as the 


r Stephen’s Digest of Critn. Law, Art. 49. 
a Note M, pp 150, 151. 

* M. & M 274 : Rawal Arab. (1898) 
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* Kyaw We, (1908) 4 L, B. R. 311, 9 Cr 
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person assaulted is concerned but still there may be cases in which the culprit would 
be liable under this section. If a perswi knows that a certain result will ensue from 
his act he must be deemed to intend such reailt by the act. Further, it is not neces¬ 
sary that the injury actually caused to the victim of the assault should be sufficient 
under ordinary circumstances to cause the death of the person assaulted. What the 
Court has to see is whether the act, irrespective of its result, was done with the 
intention or knowledge and under circumstances mentioned in this section^ 

If a person who has an evil intent does an act which is the last possible act 
that he could do towards the accomplishment of a particular crime that he has in 
his mind, he is not entitled to pray in his aid an obstacle intervening not known to 
himself If he did all that he could do, and completed the only remaining proximate 
act in his power, he cannot escape crinunal responsibility because the consequences 
which he expected to ensue were prevented from ensuing*. 

See notes on s. 511, infra, where there is a full discussion as to what consti¬ 
tutes an attempt. 


1. ' With such intention or knowledge —^The intention or knowledge must 
be such as is necessary to constitute murder. Without this there can be no attempt 
to murder Where persons, pursued by the police, turned round and fired, but nobody 
was hit and no bullets were found, it was held that they were guilty under this 
section*. If a man fires off a fire-arm while a police-officer is attempting to arrest 
him, the natural conclusion is that he is attempting to shoot the police-officer. II 
the defence is that he had merely the intention of frightening the police-officer by 
firing in the air, then the burden of proving that fact is upon the defence*. 

2. ' Under such circumstances It is necessary... that there must be an 

act done under such circumstances that death might be caused if the act took effect. 
The act must be capable of causing death in the natural and ordinary course of 
things, and if the act complained of is not of that description, a prisoner cannot be 
convicted of an attempt to murder- under this section. The illustrations given bear 
out this view The only act which can fall within its purview is an act which bjj 
itself must be ordinarily capable of causing death in the natural and ordinary course 
of events. Where a person struck his wife on her neck with an axe causing an 
incised wound, it was heJd that he was guilty of causing hurt by a dangerous weapon 
(s. 324) and not of attempt to murder. The Court obser\-ed : "Although a hatchet 
IS a dangerous weapon, a blow with it is not, in our opinion, an act ordinarily capable 
of causing death in the natural and ordinary course of events. On the contrary, we 
should say that whether a blow with a hatchet is or is not capable of causing such 
a result must depend upon ttw particular nature of the blow iidlitted. It seems to us, 
therefore, that this is a case where the accused’s criminal liability must be limited to 
the act which he in fact did, and cannot be extended so as to embrace the consequences 
of another act which he might have done but did not do lyhere the acts com¬ 
mitted by the accused consisted only in running after the complainant with an axe 
in his hand and raising it to the shoulder when about four steps from the com¬ 
plainant, but before there was time to do anything further in pursuance of his puij 
pose, thf ' ■ ' ' " 

was not. . , 

caused d— -- e-— -----*•■- ■. ^ 

The Allahabad High Court has hdd that &e words ‘ under such 
indicate that the act must be done in sudi a way and with such ingredients tiut » 
succeeded, and death was caused by it, the legal result would be murder according 
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ss. 299 and 300«. 

Where the accused pointed an uncapped gun at his supenor officer (believing 
the gun to be capped) with Uie intention of murdenng him, but hts rifle was pushed 
up, and he was prevented from pulling the tngger, it was held that he was guilty 
not under this section but under s. 511. In this case Westropp, J, said that there 
*’ may be an attempt under s. 511 which does not come within s. 307 ’’; and “ s. 307 
was not intended to exhaust all attempts to commit murder which should be punish¬ 
able under tlie Code ”2. But the Allahabad High Court has laid down that S. 511 
docs not apply to attempts to commit murder which are fully and exclusively provided 
for by s. 307. In this case the accused pointed a loaded pistol at a person to shoot 
him and pulled the tngger The cap exploded but the charge did not go off. The 
accused was convicted under this section. A person is critmnally responsible for an 
attempt to comnut murder whai, with the intention or knowl^ge requisite to its 
commission, he has done the last proximate act necessary to constitute the completed 
offence, and when the completion of the offence is only prevented by some cause in¬ 
dependent of his volition. Straight. J., observed: “Now it appears to me that the 
attempts which are lirmtcd by s. 511 are attempts to commit offences, which by the 
Code itself arc punishable either with ‘transportation or imprisonment’. It cannot 
properly be said that the offence of murder is punishable with either of those things. 
In my opinion, if murder, as mentioned in ss. 299 and 300, was intended to be in¬ 
cluded. the Legislature would before the word transportation have inserted tlie word 
‘death’. But, again, the section goes on and says that, certain things being done, 
the person who docs those acts shall, ‘where no express provision is made for the 
punishment o! such attempt’, be punished in a particular way. As I have pointed 
out. by s. 307... there is express provision made in the Code itself for the punish¬ 
ment of an attempt to murder. U'seems therefore to me that when the framers of 
s. 511 drew it up in the terms that they have drawn it up, they especially meant to 
exdude those attempts to commit offences which in the various preceding sections 
of the Code were spcahcally and dehberatdy provided for with punishments enacted In 
the sections themselves. I have therefore for these reasons come to the conclusion 
that 8. 307 is exhaustive and that no Court has any right to resort to the provisions of 
ss. 2^ and 300 read with s. 511 for the purpo% of convicting a person of the offence 
of attempted murder, which, according to the wew of the Court, does not come within 
the provision of S. 307’’L Mayn^ (4lh Edn, p. 532) in his Criminal Law, thus 
cnticiscs these remarks : “ Upon this part of the judgment it may be remarked, as to 
the first reason, that murder is punishable with transportation as wdl as death. This 
is the case as regards every offence punishable with death, except in the single instance 
of murder by a person under transportation for life, which under s. 303 is only 
punishable, and in fact can only be punished, with death. Cases of murder there¬ 
fore do come within the letter of s. 5U. It seems obvious too that those words in 
s. 511 are not intended to exclude the very few cases where the penalty of death is 
added to that of transportation, but to exclude the numerous cases which are only 
punishable with fine. Further, that part of the learned judge’s reasoning would 
not apply to s. 308, which is in pan malata with s. 307, and worded in the same way, 
and can hardly admit of different treatment As to the second reason, it is of course 
dear that any attempt, coming under s. 511, which is specifically provided for else¬ 
where, must be dealt with under the express provision For instance, an attempt to 
wage war against the King must be dc^t with under s 121. It is also quite dear 
that any attempt to commit culpable homicide which falls under s. 307 or 308, must 
l>e dealt with under them and not under s. 511. What the Bombay case decided 
was, that an act done towards the coronussion of an attempt to murder, which was 
not an act by which murder could be effected, came under s. 511 because it did not 
come within s. 307. That being so, it fdl within the wording of s. 511, as being a 
case ‘where no express provision is made .by this Code for the punishment of such 
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attempt’. According to Mr. Justice Straight, such a case would go wholly un¬ 
punished, 

“ The same judgment appears to express doubt as to the propriety of the Bom¬ 
bay ruling that the act done in that case, viz., trying to discharge an uncapped rifl^ 
supposed to be capped, did not come within s. 307. ‘ If he did all that he could do, 
and completed the only remaining proximate act in his power, I do not think he can 
escape enmin^ responsibility, and this because his own act, volition, and purpose 
having been given effert to in their full effect, a fact unknown to him and at variance 
with his own belief, intervened to prevent the consequences of that act, which he 
expected to ensue, ensuing*. This is wdl illustrated by Amnda Bhau^. There the 
accused intending to kill his victim gave large doses of opium in milk but unknown 
to him, the intended victim was a confirmed opium-eater and thus he escaped serious 
harm. But it may be submitted that the question is, not whether the accused would 
escape criminal responsibility—it was decided that he was liable under s. 511,—but 
whether he would be criminally responsible under the very special words of s. 307. 
If that section only applies where the prisoner has done an act, which, if carried to its 
utmost possible limits, without any interference from without, could cause death, and 
if his act could not have caused death, then his belief that it could have cau^ 
death is outside the question. Suppose, for instance, that Cassidy had put his rifle 
all ready loaded and capped for the purpose of committing tlie murder, and that 
in the excitement of the moment he had snatched up a comrade’s nfie, which was 
unloaded, and the lock of which had been taken to pieces for repairs; that he had 
levelled it at his officer and pulled the trigger; it is plain that he had intended to 
do an act with such an mtention that if by that art he had caused death he would 
have been guilty of murder; but that is not enough. T^e section requires that he 
should have done the act. He intended to discharge his own loaded rifle. He pre¬ 
sented and tried to discharge a weapon which was as harmless as a broomstick 

The Bombay High Court has doubted Cassidy's case in a case in which the 
accused fired two shots from a revolver at point-blank range at Sir Ernest Hetson, 
acting Governor of Bombay, but the bullets failed to take effect owing either to 
some defect in the ammunition or to the intervention of a leather wallet and currenty 
notes in his pocket. The High Court held that the accused was guilty under 
section*. Beaumont, C. J., in commenting on Cassidy's case, observed : " The learned 
Chief Justice in giving judgment says that to bring the case within s. 307 the act 
must be capable of causing death in the natural and ordinary course of things, and 
if the act complained of is not of that description, a prisoner cannot be convicted of 
attempt to murder under this section; and then he holds that the gun not havi^ 
been in fact capped the act of the prisoner was not one which could have 
death. He went on, however, to hold that the case could be brought within s. 5U 
of the Indian Penal Code, and the accused was txinvicted under that section. B me 
reasoning of the* learned Judges in that case be right as to the construction of s 30/* 
and if the act committed by the accused must be an act capable of causing death m 
the ordinary course, it seems to me that logically the section could never have 
effect at all.’ If an act is done which in fact does not cause death, it is impf^sioic 
to say that that predse act mi^it have caused death. There must be some chang 
m the act to produce a different result and the extent to which the act 
be supposed to be varied to produce the hypothetical death referred to m s. JU* 
merely a question of degree. If a man points at his enemy a gun vfhich he jc 
to be loaded but which in fact is not loatted intending to commit muraer (w 
Cassidy’s case), it is no doubt certain that no death will result from tn • 
But equally certain is it that no death will result if the accused fires a revolver 
enemy in such circumstances that in fact, wJiether through defect of 
activity of the target, the bullet and the intended victim will not meet It _ ' 

s 307 does not cover the case of a man who fires a gun at his enemy with m 
kill him but misses his aim, it is difficult to see how the section can ever a 
' 7 Bom. L.R98S, 3Cr L. J. * Vasudea Gogle, (1932) 56 Born- 

34 Bom. L. R. 571. 
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-operation. The case of Reg v. Castidy was considered by Mr. Justice Straight in 
Qucat-Empxcis v. iViddfta’, and he differs from the reasoning of the Bombay High 
Court...I mj*sclf prefer Uie reasoning of Mr. Justice Straight in that case to the 
reasoning of this Court in Reg v. Casady. although, as I have pointed out, it is not 
nec essary for us to differ from the latter decision, which is indeed binding upon 
us. because the facts in that case vs ere quite different from the facts with which we 
have to deal. I think liiat what s. 307 really means is that the accused must do an 
act with such a guilty intention and knowledge and in such circumstances that but 
for some intervening fact the act would have amounted to murder in the normal 

• course of events. I think that the words * under such circumstances' have not such 
a wide meaning as was gi\en to them m Reg- v. 'Cassidy. Those words, in my 
opinion, refer to facts which would introduce a defence to a charge of murder, such 
as, for instance, that (he accused was acting in self-defence or m the course of mili¬ 
tary duty. But if iou have an act done with a sufficiently guilty intention and know¬ 
ledge and in circumstances which do not from their nature afford a defence to a 
charge of murder, and if the act is of such a nature as would have caused death 
in the usual course of events but for something beyond the accused’s control which pre¬ 
vented that result, then it seems to me that the case falls within s. 307 

The Rangoon HigJi Court has held in a case in which’ the accused presented 
. a gun at the complainant and pulled the tngger, no report or discharge resulting, that, 
in the absence of evidence to show that the gun was loaded, the accused’s act 
amounted to no more than presenung an unloaded gun at the complainant and pull¬ 
ing the trigger and that he was guilty under s. 352 not this section.*. The appli- 

• cability of s. 511 of the Code is not discussed in this case. 

The Court of Criminal Appeal in England has laid down that the comple¬ 
tion or attempted completion of one of a senes of acts intended by a man to result 
in killing is an attempt to murder even although this completed act would not, un¬ 
less followed by the other acts, result in killing. It might be the beginning of the 
.attempt, but would none the less be an attempt. In this case the accused was proved 
to have bought cyanide of potassium on December 22, 1909. On January 9, his 
mother was found dead in a sitting posture on a sola, in her houses There was a 
round table standing two feet from the sofa, on the further side of which was a wine¬ 
glass three-parts filled with a liquid made up of a drink called nectar, which was 
.afterwards shown to contain two grains of cyanide of potassium. There were also 
on the table a neCtar bottle, two lumps of sugar, and a spoon. There was no evi¬ 


dence to show that she had taken any of this liquid, and the result of the posl-nwr- 
. fern and of the analysis of the contents of the wine-glass was to show she had not 
died from poisoning by cyanide of potassium, but that death was most probably 
• caused by syncope or heart failure, due to fright oi some external cause; and, fur¬ 
ther, that the quantity of cyanide of potasrium in the wine-glass was, ^even if she had 
taken the whole, insufficient to cause her death. The accused did not live in the 
house, but he said he had purchased the poison for case-hardening a chisel and had 
placed It in a cupboard in the room where the moUier was found dead, and that he 
thought It possible she might have taken it from there. No traces of the poison, 
however, were found after her death either in the cupboard or in the house. There 
was a good deal of evidence showing that the accused had a motive for killing his 
mother, viz, to obtain her money. It was held that the‘evidence was suffident 
to warrant the jury in drawing the inference that the accused had put the cyanide of 
potassium in the wine-glass with intent to murder his mother. It was urged on 
behalf of the accused that the act of which the accused was guilty, viz., the putting the 
poison in the wine-glass was a completed act and could not be and was not intaidwt 
by the accused to have the effect of killing her at once. It could not kill unleaT 
were followed by other acts which he might never have done. But the Court dead 
ed that the accused was guilty of attempt to munfer*. Under Ulustraticai (d) to tlS 

* (1891) 14 AIL 38. ••Nea IVaik, (1923) 1 -vq 

* Vasudeo Gogte, (1932) 34 Bom L. R « John Wh,te. imo) 

: 571, 576, 577, 56 Bom. 434. 22 Cox 325. '' ^ 2o/. 
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^ction if a person places poisoned food on another’s table intending to kill him he- 
is guilty of attempting to murder. But looking to the wording of this section the- 
poisoned food should have been capable of causing death if it is eaten. In White’s 
case it was found that two grams of cyamde of potasssium were insufficient to causa- 
death. It seems, therefore, doubtful whether this section would apply in similar 
circumstances. 

3. ' Hurt —See s. 319, in/ru. 

Amendment.—Attempts by life-convicts.—This clause was provided by the 
Indian Penal Code Amendment Act (XXVII of 1870), s 11, because a person attempt¬ 
ing to murder miglit, if hurt was caused, be transported for life or imprisoned for 
ten years, but where the offender was already transported for life, the law, by a 
strange oversight, actually awarded no penalty. The words “the first paragraph. 
oi ’’ in the last line of ill. (c) were inserted by the amending Act (XII of 1891), Sch.. 


CASES. 

Death resulting not from the act of the accused but through other causes.— 
Where a cluld wrapped in a quilt was abandoned in a thicket close to a house and 
footpath, and was found very shortly after its exposure, the child having died, not 
from exposure but from the ignorance of the person who found it and who gave it 
no food'. and where a man struck another on the head with a stick, and bdies'ing 
him to be dead, set fire to the hut with a view to remove all evidence of the crime, 
and the Civil Surgeon deposed that the blow only stunned the deceased, and the 
death was really caused by the injuries from the burning when the accused set fire 
to the hut*, It was hdd that the offence of attempt to murder was committed. 

Mutual infliction of injury.—^Two accused in the course of a fight hifiicted' 
on each other injuries so serious that theii dying deposiUons had to be t^en in both, 
cases. There was no eye-witness to the occurrence; and the evidence in each trial 
consisted of that of the complainant, the corroborative evidence of the wounds on- 
the complainant and the admission of the accused that he was himself wounded m 
the occurrence. In separate trials, each was convicted of an offence under this sec¬ 
tion. It was held that as either of the accused would be entitled, in the event of the 
other dying of the wounds, to the benefit of a reasonable doubt and to plead that tw‘ 
case came within exception 4 to s. 300, neither accused could be legally convicted) 
under this section*. 

Poison.—^Where the accused intoitionally put arsenic into her husband’s f(wd 
in order to kill him and the husband died some lime afterwards from inflammation 
of the brain, and there was no ewdence that the poison was even a secondary cau^ 
of the deceased’s death*; and where the accused asked a doctor to supply her witn 
medidne for the purpose of poisoning her son-m-law®, it was held that an attempt 
to murder had not been committed. Where a woman administered dkatura to three 
members of her family, who did not die, it was held that an attempt to mur 
der was comiratted as she must be presumed to have known that the admimstrwo 
of dhatura was likely to cause death, although die might not have " 

with that intention®. But, where the object of admimstering dhatura was to * 
mit robbery, and one of the persons to whom it was administered died and 
taken seriously ill, it was held that in respect of the former the offend 
was that of grievous hurt and in respect of the latter the offence fell under s. • 


* Khodabax Fakeer, (1868) 10 W. R- 
(Cr.) 52. 

* Khandu valad Bhavani, (1890) 15 Bom. 
194. The difference of opinion between the 
Judges in this case was a difference of Jact 
and not of law; Per Walsh, J., in KKubi, 
.(1923 ) 25 Cr. L. J. 703 

* Nga Po Theik and Nga Po E.. (1924) 2 


VmkaKuam!, (1882) Weir, 3rd Ed". 
® lifussl. Bakfilaivar, (1882) P. K- 

(f™w. N. 
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Poison intended for one shared by others.—Where sweetmeat containing 
arsenic sent to A \\ith the intention of causing her death was also shared by B and 
C, and none o{ ilicm died, it was hdd that the accused was guilty of an attempt to 
murder not only A but also B and C>. 

Attempt to cause death by suffocation.—^The accused enticed into her house 
a boy aged nine >cars. used \aolcnce to him and removed se\’cra! jewels from his per¬ 
son and, being unable to remote his anklets and earrings, tied his wnst and neck 
with a rope, put a doth in his mouth, took him into a room and placed him sitting 
in a jar, which was only twenty-two inches deep, all night, and put a millstone on the 
mouth of it, througli three holes m which there w'as a stinted supply of air. She did 
not give him food at night and before dawn lifted the millstone once and looked at 
the boy but replaced the millstone. The boy untied the rope, and owing to the omission 
of the accused to watdi the jar and the room, got out in the morning and ran home. 
It was hdd tliat the accused was nghtly convicted under tlits section?. 

Attempt to discharge a loaded fire-arm.—B drew a loaded pistol from his 
pocket for the purpose of murdering S, but before he had time to do anything fur¬ 
ther in pursuance of his purpose the pistol was snatdied out of his hand and he was 
at once arrested. It was hdd tliat he had attempted to shoot’. On the trial of an 
indictment under 24 & 25 Vic. c. 100, s J8. whidi enacts that whosoever shall unlaw¬ 
fully and maliciously, "by drawing a trigger or in any other manner", attempt to 
discharge any kind of loaded arms at any person with intent to do grievous bodily 
harm, shall be guilty of fdony. it was proved that the prisoner drew from his pocket 
a loaded roolver and pointed it towards his mother. His wrists were seized by by- 

• T) him. 

. • • , which 

. • vldence 

upon which the accused could properly be convicted of an attempt to discharge the 
re\’oIvcr within the mearung of the statute*. During an interview between the accused 
and the prosecutor, the former drew a loaded revolver from his coat pocket. The 
prosecutor immediatdy seized the accused and prevented him from raising his arm; 
a struggle ensued, in the course of which the accused nearly succeeded in getting his arm. 
free, but after a few minutes the prosecutor wrested the revolver from him and he was 
tak^ into custody. During the struggle the accused several times said to the prose¬ 
cutor, •' You've got to die It was held that the accused had attempted to discharge 
the revel ver^ 

At 3 public meeting held in Calcutta a student pointed a five-chambered loaded 
revolver at Sir Andrew Fraser, Lieutenanl-Covenior of Bengal, and pulled the trigger 
twice, but owing to the damaged condition of the percussion cap the revolver did not 
go off. Ho was prosecuted and convicted under this section*. Where a young man 
of twenty-five and accustomed to shooting was found to have fired at a person at a 
distance only of some six paces, the cartridge containing shot of about No. 6 size, it 
was held that he must have known that his act was likely to cause death. If the 
person shot at had died, the accused would undoubtedly have been guilty of murder. 
The fact that the back of the chair on which the victim was seated intercepted a num¬ 
ber of bullets and thus avoided a fatal result was held not to reduce the offence from 
one under this section to one under s. 324? Where the accused used a pistol with 
reckless disregard to consequences against a constable who was chasing him and the 
bullet struck the constable and remained inade the body, it was held that it must be 
presumed that the accused intended to cause death and that he was guilty under 
this section*. 


1 Ladha Singh, (1920) 3U,P.L.R.* (L.) 
12, 22 Cr. U J. 194. 

2 Mangavalli Ransanayakamma, (18^) 1 
Weir 328. 

1 Bnwn. (1883) 10 Q. B. D. 381, 

♦ DuckwoUk. 118921 2 Q. B 83. 

* linnekar, [19061 2 K. B. 99. 


* /. Ray Choudhury, Unreported cas^ 
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Evidence.—Prove (1) that the death of a human being was attempted. 

(2) That such death was attempted to be caused by, or in consequence of, 
the act of the accused. 

(3) That such act was done with the intention of causing death; or 

that it was done with the intention of causing such bodily injury as (o) the 
accused knew to be likely to cause death ; or (6) was sufficient in the ordinary course 
of nature to cause death; or 

that the accused attempted to cause such death by doing an act known to 
him to be so imminently dangerous that it must in all probability cause (a) death, 
or (h) such bodily injury as is likely to cause death, the accused having no excuse for 
incurring the risk of causing such death or injury. ^ 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tria¬ 
ble by Court of Session. 

The Court can convict the accused of offences under this section read with 
s. 34 or 114, although he is charged only with offences under this section and ss. 148 
and 149^. 


Charge.—I (natne and office oj MagiiUale, etc.,) hereby charge you {name 
of accused) as follows:— 

That you, on or about th e- day of-, at-, did an act, to wit-, 

with such intention (or knowledge), and under such circumstances, that if by that 
act you had caused the death of AB, you would have been guilty of murder [and 
that you caused hurt to the said AB by the said Act) and thereby committed an 
offence punishable under s. 307 of the Indian Penal Code, and within the cognizance 
of the Court of Session (or the High Court). 

And I hereby dir^t that you be tried by the said Court on the said charge. 

Punishraenc.—The Frontier Crimes Regulation, 1901, ss. 6, 11 (3) (d), and 
12 (2) ; the Burma Laws Act, 1898, s. 4 (3) {b) i and the Criming Trib« Act 
1897, 8, 6, apply to offences under this section; the Bengal Criminal (second) Amend¬ 
ment Act (Beng. Act XI of 1932), s. 3. 

Mental incapacity.—In awarding punishment the fact that the accused had 
•contracted the habit of taking morphia and was a very fickle-minded person was 
taken into consideration although there was no indication of a plainly marked men¬ 
tal aberration*. 


308. Whoever does any act with such intention or knowledge 
Attempt to com- under such circumstances that, if he fay that act 

mit culpable homi- caused death, he would be guilty of culpable homi- 
cide not amounting to murder, shall be punished 
with imprisonment of either description for a term which may e.x- 
tend to three-years, or with fine, or with both; and, if hurt is caused 
to any person by such act, shall be punished with imprisonment or 
either description for a term which may extend to seven years, or witfi 
fine, or with both. 


illosiration. 


A, on grave, and sudden provocation, (ires a pistol at Z, under 
stances that if he thereby caused death-he would'be guilty of culpabh homiade 
amounting to murder. A has committed the offence defined m this sccnon. 


* Ranchkod Sursang, (1924) 26 Bom. L. 2^ of 1912. P. R. No. 6 of 1912. 

R 9S4. 49 Bom. 84. 197. 

* Alexander Ruffee, (1912) P. W. R No 
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COMMENT. 

The wording of tins section is the same as that of the preceding one except 
that It deals with an attempt to commit culpable homicide. The punishment pro¬ 
vided is therefore not so severe. 

An attempt to commit a crime is an act done with intent to commit that 
crime, and forming part of a senes of acts which would constitute its actual com¬ 
mission if it were not mtenupted*. 


PRACTICE 


Procedure.—Cogmzable—Warrant—Bailable—Not compoundable—Triable by 
Court of Session. 

Charge.—I {name and office 0 } Maghlrale, etc,) hereby charge you {name 
of accused) as follow's:— 

That you, on or about the-day of-, at-, did an act, to wit- , with 

such intention (or knowledge), and under such circumstances, that if by that act you 
had caused the death of AB, you would have been guilty of culpable homidde not 
amounting to murder (and that you caused hurt to the said AB by the said act] 
and thereby committed an offence punishable under s 308 of the Indian Penal Code, 
and within the cognisance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

Puniihment.—The Frontier Crimes Regulation, 1901, ss, 11 (3) (d) and 12 
(2), and the Cnminal Tnbea Act, 1897, s 6, apply to offences under this section. 

309. Whoever attempts to commit suicide* and does any act 
towards the commission of such offence*, shall be 
mit^Sdde.^ punished with simple imprisonment for a term 
which may extend to one year, or with fine, or with 

both. 


COMMENT. 


This 18 the only instance in which an attempt to commit an offence is punishable 
but wh^e actual commission cannot be purushed. 

1 , ' Commit suicide —To ‘ commit suicide' is for a person voluntarily to 
do an act (or, as it is submitted, to refrain from taking bodily sustenance), for the 
purpose of destroying his own life, being conscious of that probable consequence, and 
having, at the time, ‘ sufficient mind to will the destruction of life 

2. * Any act towards the commission of such offence—Such act must be 
in the course of the attempt. 

Where a woman with the iirtention of committing suicide by throwing herself 
in a well, actually ran towards it where she was seized by a person, it was held that 
she was not guilty of attempt to commit suiade, because she might have changed her 
mind, and she was caught before she did anything which might be regarded as the 
commencement of the offence®. The pounding of oleander roots with the intention 
to poison one’s self with it was held not to constitute this offence*. In both these cases 
the acts amounted merely to preparation to commit suicide The Court has always 
to consider when the preparation has ended and attempt commenced. A person who 
emasculated himself was held to have «>mmitted no offence under this section, the 
act not being ordinarily likely to cause death®. Where the accused jumped into a 
well to avoid and escape from the pedice; and when rescued he came out of the well 
of his own accord, it was held that in the absence of evidence that he jumped into 


* Stephen’s Digest of Criminal Law, Art. 
50. 

2 Chfl V. Sekwabe. (1846 ) 3 C. B. 437. 

* Ramakka, (1884 ) 8 Mad 5. 
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the well to commit suicide he could not be convicted of an offence under this section^. 
Where a woman who was in an advanced stage of pregnancy threw herself into a well 
being driven mad by pains of prolonged Iab{^r and in consequence of that the child 
was bom dead, it was held that she could not be held guilty of attempting to volun¬ 
tarily cause miscarriage but of attempting to commit suicide*. 

Modes of committing suidde .—“ In India, of the various methods of com¬ 
mitting suidde, drowning occupies the first position, and after it comes hanging. In 
England, hanging occupies the first position, then follows poisoning, cut-throat, and 
lastly drowmng. In India, men resort to drowning and hanging as a means of self- 
destmction in about equal numbers, while six out of seven women who commit sui¬ 
dde prefer the water. In England four- times as many males as females destroy them¬ 
selves by hanging, and four times as many males as females by cut-throat, whilst the 
number of males and females who commit suicide by drowning and by poison is 
about equal The number of suicides by lethal weapons is exceedingly small com¬ 
pared with that which exists in England. The most common causes of suidde m 
India are . .jealousy, family discord, destitution, and physical suffering. Jealousy, with 
all the bitter feelings which it engenders, is tte cause of a large number of female 
suiddes 

Attempts to commit suicide are of thrde classes:— 

(1) Persons who are driven to attempt to commit suicide by real intense 
suffenng either mental or physical. Every instance of this kind should be treated 
according to its peculiar features. 

(2) Where suidde is attempted in a moment of passion, with little or no 
reflection, and no very definite motive, punishment, though not severe, should be 
inflicted. 

(3) Where the suicide partakes of the nature of poison, severe punishment 
may be inflicted. 

Ameodmeat.—The words “ or with fine, or with both " were substituted for 
the words, “ and shall adso be liable to fine '* by the Indian Penal Code Amendment 
Act (VIII of 1882), 8. 7*. 

English law.—If two persons mutually agree to commit suicide together, and 
the means employed to produce death only take effect on one, the survivor will be 
guilty of the murder of the one who died*. 


PRACTICE. 


Evidence.—^Prove (1) that the act of the accused amounted to an attempt 

(2) That the attempt was complete by doing an act towards the commission 
of suicide. 

Procedure.—Cognizable—Warrant—Bailable—^Not compoundable—^Triable 

by Presidency Magistrate or Magistrate of the first or second class. 

Charge.—I (name and office of Magistrate, etc,,) hereby charge you {name 
■of accused) as follows:— 

That you, on or about the-day of-, at-, attempted to commit sui¬ 
cide and did an act, to wit-, towards the commission of it, and you thereby com¬ 

mitted an offence under s, 309 of the Indian Penal Code, and within my cognizan 
(or within the cognizance of the Court of Ses^on, or the High Court). , • j hv 

And I hereby direct that you be tried (by the said Court {in cases tried y 
Magistrate omit these words) ] on the said charge. 

. Punishment.—^This section requires the Court to pass a substantive sentence 


1 Dtvarka Poonja, (1912) 14 Bom. L R 
146, 13 Cr. L. J. 246. 
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-ol imprisonmaiL sentence of fine and of imprisonment in default of payment 
is an illegal semlcncc*. But sentences should not be passed in cases of attempt to 
commit suicide, where the accused suffers from a bodily affection which is likely to 
cause him acute mental depression*. 

It IS not necessary to inflict a sentence of imprisoninciit upon a person who, 
on account of family discord, destitution, loss of a dear relation or other cause of a 
like rialure, o%crcomes the instinct of sdf'preservation and decides to take his life. 
In such a case, Uic unfortunate person desei%'es indulgence, and should be either re¬ 
leased on probation of good conduct, or sentenced to a fine if he is not too poor 
to pay Uic fine. Tliesc observations apply With greater force to the case of a woman 
who attempts to commit suiadc m similar arcumstanccs*. 

310. Whoever, at any time after the passing of this Act, shall have 

been habitually associated with any other or others 
for the purpose of committing robbery^ or child- 
istealing by means of or accompanied with murder*, is a thug. 

comment 

This and the following section incoiporaie the provisions of the Thugee Act, 

‘1836. 

1. 'Robbery'.—See s. 390, w/ra 

2 . ' Murder —See s. 300, supra 

311. Whoever is a thug, shall be punished with transportation for 

Punishment |ifc, j^nd Shall also be liable to fine. 

COMMENT 

Gangs of persons habitually assoaated for the purpose of inveigling and mur- 
^dering trascllcrs or others m order to take theif property, etc, are called Thugs. 
Thugs are robbere and dacoits, but robbers and dacoits are not Thugs. Thugs 
soommiticd robbery or dacoity or kidnapping alwa>'S accompanied with murder. Kill¬ 
ing of the victim was the essential thing. Thugs have practically disappeared from 
the land, but the harrowing tales of thdr doings are extremely shocking No lighter 
-punishment could have terrorised them. 

Under s. 310 anyone who habitually associates with others for the purpose of 
•committing robbery, etc., is a Thug. Actual commission of any act is not neces¬ 
sary. 

The provisions of the Thugee Act with a dight alteration are incorporated in 
•8. 310 and this section. 

PRACTICE- 


Evidence.—Prove (1) that the accused was associated with other person or 
-persons. 

(2) That he was so associated after the passing of this Code. 

(3) That such persons, including the accused, were associated for the purpose 
-of committing robbery, or child-stealing by means of, or accompanied with, murder. 

(4) That sudi persons were habitually associated for that purpose*. 

Procedure.—Cognizable—Warrant—^Not bailable—Not compoundable—Tnable 

by Court of Session. 

Charge.—! {name and o0ce of MapstraU, etc.,) hereby charge >ou (name 
<af accused) as follows ;— 


1 Weir, 3cd Edn, 192. 

2 Appulsawmy, (1904) 2 L B. R. 209 

a Mussammat Batkot, (1934) 151.iih.872, 


874. 

« Ptta, (1881) P. R. No. 28 of 1881 
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That you, on or about the-day of-, at-, were a Thug, and that you. 

thereby committed an offence punishable under s. 311 of the Indian Penal Cod^ andl 
within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

Punishment.—The Criminal Tribes Ac^ 1897, s. 6, applies to offences under 
this section. 

Of the Causing of Miscarriage, of Injuries to unborn Ckildreti, of the Exposure of 
Infants, and of Ike Concealment of Births. 

312 . Whoever voluntarily causes a woman with child to miscarry^ 
shall, if such miscarriage be not caused in good faitht 
carri^"^ ^he purpose of saving the life of the woman*, be- 

punished with imprisonment of either description for 
a term which may extend to three years, or with fine, or with both 
and, if the woman be quick with child*, shall be punished with impri¬ 
sonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Explanation. —A woman who causes herself to miscarry, is- 
within the meaning of this section. 

COMMENT. 

This section deals with the causing of miscarriage with the consent of the- 
woman, while the next section deals with the causing of miscarriage without the con¬ 
sent. 

The authors of the Code observe: "With respect to the law on the subject 
of abortion, we think it necessary to say only that we entertain strong apprehensions 
that this or any other law on that subject may, in this country, be abused to the 
vilest purposes. The charge of abortion is one which, even where it is not sub¬ 
stantiated, often leaves a stain on the honour of families. The power of bringing a 
false accusation of this description is therefore a formidable engine in the hands 
of unprincipled men. This part of the law will, unless great care be taken, produa 
few convictions, but much misery and terror to respectable fanulies, and a large 
harvest of profit to the vilest pfests of society. We trust that it may be in our 
power in the Code of procedure to Jay down rules which may prevent such an abuse. 
Should we not be able to do so, we are inclined to think that it would be our duty 
to advise his Ixirdship in Council rather to suffer abortion, where the mother is a 
to the offence, to remain wholly unpunished, Uwn to repress it by provisions whim 
would occasion more suffering to the irmocent than to the guilty This offence iV 
therefore, taken out of the cognizance of the police. 

Ingredients.—This section requires two essentials :— 

1. Voluntarily causing a woman with child to miscarry. 

2 . Such miscarriage should not have bear caused in good faith for the pu - 
pose of saving the life of the woman. 

1 . * Whoever voluntarily causes a woman with child to miscarry . 
offender may be the woman herself or any otlier person. 

’ Voluntarily —See s. 39, supra. 

' With child ’ means pregnant, and it is not necessary to show 
ing’, that is, perception by the mo&er of the movements of the f®tus ^ 

place or that the embryo has assumed a foetal form, the stage to which pre^ 
has advanced, and the form which the ovum or embryo may have assui^ ^crsrtv- 
material. Where a woman was acquitted on a charge of causing herself to nii 
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on the ground that she had only pr^nMt for one month and that there was 

nothing whidi could be called foetus or child, it was held that the acquittal was bad 
in law' 

2. ' Such miscarriage be not caused in good faith for the purpose of saving 
the life of the woman’.—Miscarriage is the premature expulsion of the child or 
fcctus from tlie moUier’s womb at any period of pregnancy before the term of gestation 
is completed. Where a child was full-grown a conviction under this section was set 
aside and one under s 511 for attempt to bring about miscarriage was maintained*. 
The offence defined in this section can only be committed when the woman is in fact 
pregnant®. For, although there may be a guilty intention and attempt to commit 
it on the person of a woman believed to be. but who really is not, pregnant, the 
offence, as here defined, seems to require that the woman should be with child. If it 
appear that the woman was not wfith child at all, the accused must be acquitted*. 

’Good faith’.—See s 52, supra 

3 . ’Quick with child’.—Quickerung is the name applied to peculiar sensa¬ 
tions experien ced by a woman about the fourth or fifth month of pregnancy. The 
s>'mptoms are popularly ascribed to the first perception of the movements of the 
fcBtus. But quickerung is not a constant, uniform, and well-marked distinction of the 
pregnant state*. ” ‘ Quick with child ’ is having conceived , ‘ with quick child ’ is when 
the child has quickened”® 

It has been held under an English statute that the expression ‘quick witlx 
child ’ means when the woman has felt the child move within her^ 

PRACTICE. 

Evidence._Prove (1) that the woman was with child : or (if under the second. 

clause) that she was quick with child. 

(2) That the accused did some act likely to cause a miscarriage 

(3) That she did so voluntanly. 

(4) That such woman did miscarry In consequence. 

(5) That such miscarriage was not caused in good faith in order to save the 
woman's life. 

Procedure.—Not cogmzabJe—Warrant—Bailable—Not compoundable—Tnable 
by Court of Session. 

Charge.—I {name and office o) Magistrale, etc.,) hereby charge you {name 
of accused) as follows :— 

That you, on or about the-day of-, at-, voluntarily caused (name of 

the woman) then being with child to miscarry, such miscarriage not being caused by 

you in good faith for the purpose of saving the life of the said-, and thereby 

committed an offence pumshable under s. 312 of the Indian Penal Code, and within 
the cognizance of the Court of Session (tw the High Court). 

And I hereby direct that you be tned by the said Court on the said charge. 

Punishment.—In awarding punishment where a woman has caused herself to 
miscarry, it should not be forgotten that “ the high caste young widow, who, to hide 
her shame, should, at the nsk of Uf^ cause herself to miscarry does not, under the 
peculiar circumstances in which she is placed by the institutions of society, commit an 
offence in any respect of like criminality with the seducer of a young girl, or mamed 
woman, who to cover her crime should cause such woman to miscarry 


' Ademma, (1886) 9 Mad. 369 

* Arunja Beu.a, (1873) 19 W. R. (Cr.) 
32. 

■* Kabul Patlur, (1871) 15 W. R. (Cr.) 4. 

* James Scudder, (1828) 3 C & P. 605. 

* M. & M. 278. 


1 /itine nycnerley. 


* Per uuraey, j, in /i, 

(1838) 8 a & P. 262, 264. 

» Anon. (1811) 3 Camp. 76. This case- 
was^aded under s. 1 of 43 Geo III, c 58 
whidi is now repealed. 

® Law Commissioners’ 1st Rep., s. 3 
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313. Whoever commits the offence defined in the last preceding 
Causing mis- Section without the consent^ of the woman, whether 

-carnage without the woman is quick with child’* or not, shall be 
womans consent. punished with transportation for life, or with impri¬ 
sonment of either description for a term which may extend to ten 
jears, and shall also be liable to fine. 

COMMENT. 

When the consent of the woman is not taken the offence comes under this 
•section. When the consent is taken then s. 312 applies. Again, under this section 
the person procuring the abortion is alone punished : under s. 312 such person as 
-well as the woman who causes herself to miscarry are both punished. 

1 . ' Consent—See s. 90, supra. 

2. ’ Quick with child —See s. 312, supra. 

PRACTICE. 

Evidence.—Prove the same points as those required in s. 312 ; and further 
at must be established that the woman did not consent to such abortion. 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Court of Session. 

Charge.—I (name and office of Magistrate, etc,) hereby charge you (name 
•of accused) as follows :— 

That you, on or about the-day of-, at-, voluntarily caused AB (the 

woman who miscarnedj then being with child to miscarry without her consent, such 
zniscamage not being caused by you in good faith for the purpose of saving the life 
•of the said AB, and thereby committed an offence punishable under s. 313 of the 
.Indian Penal Code, and witfun the cognizance of the Court of Session (or the High 
Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

314. Whoever, with intent to cause the miscarriage of a woman 

Death caused b child*, does any act which causes the death of 

.act done m- such woman, shall be punished with imprisonment 
tent to cause mis- of either description for a term which may extend to 
ten years, and shall also be liable to fine ; 

and if the act is done without the consent* of the woman, shall 
If act done with- bg punished either with transportation for life, or 
womans con- punishment above mentioned. ' 

Explanation. —It is not essential to this offence that the offender 
should know that the act is likely to cause death. 

COMMENT. 

This section provides for the case where death has occurred in causing mis- 
■carriage. . • -n the 

This species of homicide may be committed involuntarily, that in 
language of the Code, by a person who does not intend to cause (or thi^ 1 ,.ause 
that he will cause) death by the act whidi he does If A, intendi^ only ‘.n ^ 

iTuscarnage to Z, involuntarily does an act which causes her death, he jJqq 

punishments under this section- And he is thus liable whether he acts witn 
in order to prevent nsk to Z's life, or whether he acts rashly or negJigenUy. 
he takes such precautions that there is no reasonable probability that Zs a „ 

-be caused, and if the medicine is rendered deadly by some accident which no 
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sagaaty could foresee or by some pcculianty m Z's constitution, such as there was 
no ground whates-er to wpcct, A will be liable to punishment under this section for 
causing dcatli by an act done with intent to cause miscarriage*. 

1. 'Intent to cause the miscarriage of a woman with child’.—The act of the 
accused must liave been done with intent to cause the miscarriage of a woman witli 
child. Ulicre a poisonous drug was administcicd to a woman to procure mis¬ 
carriage, and It «as not pro\ed that the accused knew that the drug was likely to 
cause dcatli, it was held that they had committed an offence under this section^. 

2 . • Consent '•—The consent of the woman freely and intelligently given is 
allowed to mitigate the offence. If A kills Z by administenng abortives to her with 
the knowledge that those abortives are likely to cause her death, he is guilty of 
culpable homicide, which will be culpable homicide, by consent, if Z agie^ to run 
the risk, and murder, if Z did not so agree. 

As to the definition of ‘ consent ‘ see s 90. supra 

PRACTICE. 

fsidence.—Prose fl) that the woman was with child 

(2) That the accused did an act to cause miscamage 

(3) That he did so with that intention 

(4) That such act caused the death of the woman. 

l5) (If the case comes under the second clause) that such act was done by 
the accused without the consent of the woman 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundablc— 
Tnable by Court of Session. 

Qurge.—1 (ttame and office of MagtsltaU, etc.,) hereby charge you {name 
of accused) as follows ;— 

That you, on or about th e day of-at-, with intent to cause the 

miscarriage of (name of the u'oman) did a certain act, to wit-,which caused the 

death of the said^-. and thereby committed an offence punishable under s. 314 of ' 

the Indian Penal Code and withm the cognizance of the Court of Session (or the 
High Court). 

And I hereby direct that you be tried by the said Court on the said charge 

315. Whoever before the birth of any child docs any act with 
the intention or thereby preventing that child from 
inuS w"prev^ being born alive or causing it to die after its birth, 
child being bom and does by such act preve.nt that child from being 
alive, or causes it to die after its birth, shall, 
if such act be not caused in good faith* for the pur¬ 
pose of saving the life of the mother, be punished with imprisonment 
of either description for a term which may e.’ctend to ten years, or 
with fine, or with both 

COMMENT. 

The offence which this section pumdies is the injury to the child's life. 

Any act done with the intention here mentioned which results in the destruction 
•of the child’s life, whether before or after its birth, is made punishable. 

1 . ‘ Good faith ’.—See s. 52, supra. 

English Law.—If a person intending to procure abortion docs an act which 
-causes a child to be bom so much earlier than the natural time, that it is bom jn a 


M. St M. 280. 

Kalaehand Cope. (1868) 10 W. R, (Cr.) 
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state much less capable of living, and afterwards dies in consequence of its exposure to- 
the external world; the person who by his misconduct so brings the child into the 
world, and puts it thereby in a situation in which it cannot live, is guilty of murder; 
and the mere existence of a pospbiUty that something might have been done to- 
prevent the death will not render it the less a murder. 

PRACTICE. 

Evidence.—Prove (1> that the woman was with child. 

(2) That the accused did an act, before the child was bora, calculated to pre¬ 
vent the child from being bom alive, or to cause it to die after its birth. 

(3) That such act was done by the accused with that intention. 

(4) That such act was done, not in good faith, for the purpose of saving 
the mother's life 

(5) That the child was bom dead, or died after its birth. 

(6) That such death was caused by the above-mentioned act of tlie accused. 

* Procedure.—Not cognizable—Warrant—Not bailable—Not compoundaWe— 

Triable by Court of Session. 

Charge.—The charge should describe the act by which the accused intended 
to prevent the child being bom alive, and should also state that the act was not 
caused m good faith for the purpose of saving the mother*. 

Form—I {name and oijice of Magistrate, etc,) hereby charge you (name of 
accused) as follows.— 

That you, on or about the— - day of-. at-, did an act, to wit- ■, to- 

Xy before the birth of her child, with the intention of thereby preventing that child 
from being born alive (or causing it to die after its birth), and by that act did pre¬ 
vent that child from being bom alive (or cau^d it to die after its birth) and the 
said act was not done m good faith for the purpose of saving the life of the mother, 
and thereby committed an offence punishable under s. 315 of the Indian Penal Code, 
and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge 

316. Whoever docs any act under such circumstances, that if he 
Causing death of thereby caused death he would be guilty of culpable* 
quick unborn chiJd homicidc, and docs by such act cause the death of a 
to ^pafaie°'homi- quick" unborn child, shall be punished with impri- 
ade. sonment of either description for a term which may 

extend to ten years, and shall also be liable to fine 

ILLUSTRATION. 

A, knowing that he is likely to cause the death of a pregnant woman, does ^ 
act which, if It caused the death of the woman, would amount to culpable 1^°^“ ^ 
The woman is injured but does not die; but the death of an unborn qui^ 
with which she is pregnant is thereby caused. A is guilty of the offence defined i 
this section. 

COMMENT. 


This section punishes offences against diildren in the womb where the 
has advanced beyond the stage of quickening, and where the death is ^ 

the quickening and before the birth of the i*i!d. Any act or oinission of m 
nature and done under such arcumstances as would amount to the onenre " 
pable homicide, if the sufferer were a living person, will, if done to a quK« u 
child, whose death is caused by it, constitute the offence here punished. * 
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strikes a pregnant woman and tliercby causes the death .of her quick unborn child, 
he will be guilty of the offence here defined, if the blow was intended by him to cause 
the woman's death or was one which he knew or had reason to believe to be likely 
to cause ilV 

1. 'Quick*.—See s 312, supra. 

PRACTICE. 

Evidence.—Prove (1) that the vvoman was quick with child. 

(2) That the accused did an act to cause the death of such child 

(3) That the circumstances, under which such act was done, were such as to 
the accused guilty of culpable homiade, if death had been caus^. (See s. 300) 

(4) 'Tliat such act did cause the death of the quick unborn child. 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 

Triable by Court of Session. 

Charge.—I (name and office of Magtstrate, etc.,) hereby chaige you (name 
of accused) as follows •— 

Tliat you, on or about the-day of-, at-, did an act, to wit-under 

circumstances, to wit-, that if you thereby caused death, you will be guilty of 

culpable homiade, and did by such act cause the death of a quick unborn child of 
XY, tind >ou thereby committed an offence punishable under s, 316 of the Indian 
Penk Code, and withm the cognizance of the Court of Session (ar the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

317. Whoever being the father or mother' of a child under the 
Eiposure and twelve years*, or having the care of such child, 

abanEnmcnt of shall e.xpose Or Icave such child in any place with 
vSs'^by^ Srfflt intention of wholly abandoning such child*, shall 
or person having bc punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, or 
widi fine, or with both. 

Explanation *.—This section is not intended to prevent the trial 
of the offender for murder or culpable homicide, as the case may be, 
if the child die in consequence of the exposure®. 

COMMENT. 


Object-—This sectioti is intcndwl to ptevent the abaivdopnie.nt ot desertion by 
.a parent of his or her children of tender years, in such a manner, that the children, not 
being able to take care of themselves, may nm the risk of dying or being injured. 
It does not apply when children are left under the care of others®. 

Scope.—'This section applies where a child is exposed and no death super¬ 
venes ; if, however, death follows, the convichon must bc under s. 304*. The offence 
is complete notwithstanding that no actual danger or risk of danger arises to the 
• duld’s life. 

Ingredients —The section has three essentials :— 

1 , The person coming within its purriew must be father or mother or must 
have the care of the child. 

2. Such child must be under the age of twelve years, 

3 The child must have been expe^ or left in any place with the intention of 
wholly abandoning it. 


* M. Si M. 282. 

2 Filam Hartam, (1871) 16 tV. R. (&.) 
12; Atusl. Khatro. (1872) P. R. No. 33 of 
1872, Musi. Dhuran, (1877) P. R. Na 5 of 


lira' (1878) P. R. No. 4 of 

• Sanni. (1879) 2 AIL 349. 
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1. 'Whoever being the father or toother..., or having the care of such, 
child ’.—Both are equally bound by ties of duty, and this equally whether the child 
be bom in wedlock or be illegitimate. An infant requiring nurture, or a child of 
tender years, will ordinarily be in the immediate charge of the mother, the fatber's- 
duty being that of providing for both the mother and the offspring. The person 
who has the immediate care of the child is the person contemplated. A parent who- 
is absent, but who has provided duly for the maintenance and protection of his child, 
would not be criminally answeraWe for its abandonment by the person in whose 
charge he had left it. The offence consists in the desertion of the child by a person 
who is bound by nature to support and protect it, or who has talcen on himself that 
duty, whether by adopting the child, or by way of contract with the parent, or in 
some other way^ Any person receiving an infant from its mother on the under¬ 
standing that the mother never desired or wished to have it back again, must be re¬ 
garded as a person having the care of it. The mother of a newly-born child, with 
a view to dispose of it, gave it to her sister who earned it by a train and'left it in a 
oimpartment The child was found wrapped up and a bottle of milk was left by its 
side. It was held that the mother was guilty under this section and s. 109, and her 
sister under this section only*. 

2. * Age of twelve years—Twelve years is fixed as the i>eriod under whichv 
a child cannot be abandoned, 

3. ' Expose or leave such child in any place with the intention of whoUy 
.abandoning such child'.—The word 'expose' “literally means to physically put- 

outside, so that such putting outside involves some physical risk to the perwn put 
out. Having reference to a child, it would mean putting it somewhere where it could 
not receive the protection necessary for its tender age; as, for instance, putting it out¬ 
side the house, whereby it would be exposed to the risk of climate, wild beasts, and 
the like. exposure contemplated by the act was one by which danger to life 
might immediately ensue "•*. But the Madras^ High Court has held that it is not 
necessary that the exposure and abandonment must be under such circumstances as. 
to endanger the life or the health of the child The only intention required to com¬ 
plete the offence is an intention of wholly abandoning the child*. 

' Leave ’.—As this word “ comes in immediate juxtaposition with tlie word 
‘ expose' the word ‘ leaving ’ means leaving in a sense e;usdem genms as the expo¬ 
sure, and indicates an offence only slightly distinguishable from exposing. It can¬ 
not. . .mean leaving in the large sense of* abandonment, but must be construed ^ 
strict connection with the word ‘ exposure*. The narrower construction of the words 
‘expose or leave' is murii strengthoied by the insertiwi of those sinking words 
‘ in any place' ”®. “ In order to make the * leaving' of a child an offence under 
s. 317... the child must be left without protection. I think this is dear in the first 
place because the word 'leave' being coupled in that section with the word 'expose , 
must on the principle ‘ no&citur ex sociis ’ be considered as to some extent taking its- 
colour from the word ‘expose', and must be amstnied as meaning leave under cir¬ 
cumstances more or less resembling those of an exposure. I think this is dear 
further from the intention which is expressly required by the section to 
the offence. There must be an intention wholly to abandon the child* now I tfunx 
an intention wholly to abandon the diild means something more than an 
to go away from it and never to return to it The phrase to abandon a chua i 
its ordinary acceptance means somediing more than merely to go away from it. 
fact it seems to me that here again the idea of leaving without pTotection comes in - 

' With the intention of wholly abandoning such child'.—The gi^ 
offence is the exposure or leaving with intention to wholly abandon, and the man- 

* M & M. 284. * Boya Sunkulamma, (1890) 1 331- 

* Crtpps, U916) 18 Bom. L. R. 934, 41 « Aitrehia, sup, p. 366. 

Bora. 152 « Per Fitzpatrick. J.. m BHuionr 

’ Per Blair, J, in Altrchia, (1896) 18 Afl. (1877) P. R. No. 5 of 187& 
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ncr of exposing or leaving and the oonscx^enccs likely to ensue are not essential 
ingredients, Uiough they may be taken into consideration in passing the sentence*. 
The section will not apply td a case of mere neglect or temporary abandonment*. 
The Legislature looks to Uic intention of the accused rather than to the consequences- 
of the act done. ^Yhe^c a woman abandoned her newly-born child by leaving it m a place 
which was quite close to a village and near a public road, and tlie child was soon 
discovered, it was held that she was guilty of this offence^. A woman, mother of an 
illegitimate diild, six montlis old, left it in charge of a blind woman saying she would 
soon return . She went away to another village and did not return , and apparently 
she never intended to return It was held that she could not be convicted under this 
section*. The accused, a married woman, eloped leaving her child, one and a half 
months old. in the house of her husband. It was held that this was not a 
" leaving w^th the intention of wholly abandoning Uie child ”» 

English cases. —A. the mother ol a child five weeks old, and B put the child 
into a hamper, wrapped up in a shawl and packed with shavings and cotton-wool, 
and A, witli tlie connivance of B. took the hamper to a railway station, paid (or 
its carriage, and told Uic clerk to send it to G She said nothing as to the contents 
of the hamper, which was delivered to the father of the child at G. The child died 
three weeks afterwards from causes not alinbutaWe to the conduct of A and B 
It was held that they were guilty of abandoning and exposing the child®. A woman 
who was living apart from her husband, and who had the actual custody of the child, 
brought the child, and left it at the father’s door, telling him she had done so He 
knowingly allowed it to remain from about 7 P.M., till 1 a.m , when it was removed by 
a constable, the child being then cold and stiff. It was held that though the father had 
not had the actual custody and possession of the child, yet, as he was by law bound 
to provide for it, his allowing it to remain where he did was an abandonment and 
exposure of Uie child by him. whereby Us life was endangered’. 

4. Explanation.—The explanation indicates "with much clearness the scope 
and purview of the section and the nature of the evil against which it sought to 
provide. That explanation provides for the case of injunes actually ensuing that 
the guilty person shall be purushed for the injury so iiillicted according to the clr« 
cumstances under which the injury is don^ i.e., for murder or culpable homicide, 
as the case may be’’*. Though the death of the child may not ensue the offence- 
may amount to an attempt punishable under s. 307, See ill. (6) to that section. 

5. * If the child die in consequence of the exposure'.—This expression 
means ‘ dies from cold or other result of exposure Hence, where a new-born child 
was exposed, and it died after, but not, except remotely, on account of its exposure, 
the mother was acquitted of murder and convicted under this section* Where a 
woman dserted her UlcgiUmate duld ot ten days old, but under circumstances in 
which it could and, as a matter of fact, did, obtain food, and the child died after four 
days from natural causes, it was held that the mother could not be convicted under 
this section**. 


PRACTICE. 


Evidence.—Prove (1) that the child is under twelve years of age. 

(2) That the accused is the father or mother, or person having the care of 
that child. 


* Antakke, (1901) 24 Mad. 662; Musst. 
ffankee, (1866) P. R. No. 23 of 1866 ; Afusf. 
Ham Dai. (1870) P. R. No. 18 of 1870; 
Must. Khatra. (1872) P. R. No. 33 of 
1872; Must. Bhagart, (1878) P. R. Na 4 
of 1879. 

* Citabai, (1917) 21 Cr. L. J 253. 
s Kundan. (1903 ) 23 A W. N. 43 
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1 . ' Whoever being the father or mother.,., or having the care of such, 
child—Both are equally bound by ties of duty, and this equally whether the child 
be bora in wedlock or be illegitimate. An infant requiring nurture, or a child of 
tender years, will ordinarily be m the immediate charge of the mother, the father’s- 
duty being that of providing for both the mother and the offspring. The person 
who has the immediate care of the child is the person contemplated. A parent who 
is absent, but who has provided duly for the maintenance and protection of his child, 
would not be criminally answerable for its abandonment by the person m whose 
charge he had left it. The offence consists in the desertion of the child by a person, 
who is bound by nature to support and protect it, or who has talcen on himself that 
duty, whether by adopting the child, or by way of contract with the parent, or in 
some other wayh Any person receiving an infant from its mother on the under¬ 
standing that the mother never de^red or wished to have it back again, must be re¬ 
garded as a person having the care of it. The mother of a newly-born child, with 
a view to dispose of it, gave it to her sister who carried it by a train and'left it in a 
compartment The child was found wrapped up and a bottle of milk was left by its 
side. It was held that the mother was guilty under this section and s. 109, and her 
sister under this section only*. 

2. ’Age of tweh'e years’.—Twelve years is fixed as the penod under which, 
a child cannot be abandoned 


3. * Expose or leave such child in any place with the intention of wholly 
.abandoning such child’.—The word ‘expose’ “literally means .to physically put 
outside, so that such putting outside involves some physical risk to the person put 
out. Having reference to a child, it would mean putting it somewhere where it could- 
not receive the protection necessary for its tender age; as, for instance, putting it out¬ 
side the house, whereby it would be exposed to the risk of climate wild beasts, and 
the like. The exposure contemplated by the act was one by which danger to life 
might immediately ensueBut the Madras* High Court has held that it is not 
necessary that the exposure and abandonment must be under such circumstances as> 
to endanger the life or the health of the child The only intention required to com¬ 
plete the offence is an intention of wholly abandoning the child*. 

’Leave’.—As this word “comes m immediate juxtaposition with the word" 

‘ expose ’ the word ‘ leaving' means leaving in a sense ejusdem generis as the expo¬ 
sure, and indicates an offence only slightly distinguishable from exposing. It can¬ 
not. .mean leaving in the large sense of* abandonment, but must be construed ^ 
strict connection with the word ‘ exposure ’ The narrower construction of the 
‘ expose or leave ’ is much strengthened by the insertion of those striking words 
‘in any place”’*. “In order to make the ‘leaving’ of a child an offence under 
s. 317... the child must be left without protection. I think this is clear in the first 
place because the word ‘ leave ’ being roupled in that section with the word ‘ expose , 
must on the principle ‘ noscitur ex sociis ’ be considered as to some extent takmg 
colour from the word ‘expose', and must be construed as meaning leave under cir¬ 
cumstances more or less resembling those of an exposure. I think this is cle^ 
further from the intention which is expressly required by the section to 
the offence There must be an intention wholly to abandon the child: now I tmr^ 
an intention wholly to abandon the child means something more than an 
to go away from it and never to return to it The phrase to abandon a cmia 
its ordinary acceptance means something more than merely to go away from it. 
fact it seems to me that here again the idea of leaving without protection comes in 

‘ With the intention of wholly abandoning such child'.—The gist 
offence is the exposure or leaving with intention to wholly abandon, and the man- 


* M. & M 284. 

• * Cripps, (1916) 18 Bom. L. R. 934, 41 
Bora. 152. 

/ Per Blair. J.. in Mirchxa. (1896) 18 AIL 
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* Boya Sunkulamrna, (1890) 1 Weir 331- 
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ncr o/ exposing or Jesting and the consequences Jjkely to ensue are not essent/al' 
mgredicnls, though they may be taken into ronsideration in passing the sentence^. 
The section «tJl not apply ter a case of mere ncgJcct or temporary abandonment*. 
The Legislature looks to Uie intention of tlie accused rather than to the consequences- 
of the act done. Where a woman abandoned her ncwly-bom child by leaving it in a place 
Ulrich uas quite close to a village and near a public road, and the child was soon 
discovered, it was held that she was guilty of this offence*. A woman, mother of an 
illegitimate drild, sia months old. left it m charge of a blind woman saying she would- 
soon return . Slie went away to anoUicr village and did not return , and apparently 
she never intended to return It was held tliat she could not be convicted under this 
section*. Tire accused, a married woman, doped leaving her child, one and a half 
months old, vn the house of her husband It was held that this was not a 
" leaving with the intention of wholly alpandoiung tlie child 

EngUsk cases.—A, tlie mother of a child five weeks old, and B put the child 
into a hamper, wrapped up in a ^aw) and packed with shavings and cotton-wool, 
and A. with tlie connivance of B, look the hamper lo a railway station, paid for 
its carriage, and told the dork to send it to G. She said nothing as to the contents 
of the hamper, wlndi was delncred to the father of the child at G The child died 
three weeks afterwards from causes not attributable to the conduct of A and B 
ft was held that Uiey were guilty of abandoning and exposing the child® A woman 
. ’ ’ ’ **0 had the actual custody of the child, 

Of, tcJhng him she had done so He 
-u .. • till 1 A.M., when it w-as removed by 

a constable, the child being then cold and stiff. It was held that though tlie father had 
not had the actual custody and possession of the child, yet, as he was by law bound 
to provide for it, his allowing it to remain where he did was an abandonment and 
exposure of the child by him. whereby its life was endangered\ 

4. ExpUnadoo.—The explanation indicates “with rnuch clearness the scope 
and purview of the section and the nature of the evil against whicli it sought to 
provide. That explanauon provides for the case of injuries actually ensuing that 
the guilty person shall be punisJied for the injury so irifticted according to the cir- 
aimstances under wtuch tti mjucy is done, ie., for murder or culpable homicide, 
as the case may be"*. Though the death of the child may not ensue the offence- 
may amount to an attempt punishable under s 307. See ill. (b) to that section. 

5. ‘If the child die in consequence of the exposure’.—This expression 
means ‘ dies from cold or other result of exposureHence, where a new-born child 
was exposed, and it died after, but not, except remotely, on account of its exposure, 
the mother was acquitted of murder and convicted under this section®. "Where a 
woman deserted her illegitimate child of ten days old, but under cirxnimstances in 
which it could and, as a matter of fact, did, obtain food, and the child died after four 
days from natural causes, it was held that the mother could not be convicted under 
this sectiom®. 


PRACTICE. 


Evidence.—Prove (1) that the child is under twelve years of age. 

(2) That the accused is the father or mother, or person having the care of 
that child. 


J Aniakke. (1901) 24 A/ad. 6S2: Mtisst 
Nankee. (1866) P. R. No. 23 of 1866 ; Must 
Ram Dot. (1870) P. R. No 18 of 1870; 
Afusl. Khatro. (1872) P. R. No. 33 of 
1872; A/msI. Bkazan, (1878) P. R. No 4 
of 1879, 

* Gttabai, (1917) 21 Cr. L. J 253. 
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(3) That he exposed or left such child in the place in question. 

(4) That he so exposed or left the cluld with the intention of wholly aban* 
-doning it. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
'Court of Session, Presidency Magistrate or Magistrate of the first class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows:— 

That you, being the father (or mother or having the care) of a certain child 

under the age of twelve years, to wit-. of the age of-years, did expose or 

leave the said child in a certain place, to wit-, with the intention of wholly aban¬ 

doning the said child, and thereby committed an offence punishable under s. 317 of 
the Indian Penal Code, and within the cognizance of the Court of Session (or the 
High Court) 

And I hereby direct that you be tried by the said Court on the said charge. 

318. Whoever, by secretly burying or otherwise disposing of 
Concealment of body of a child* whether such child die be* 

iirth by secret dis- fore or after or during its birth', intentionally con- 
jKJsai of dead body Cfideavours to conceal the birth* of such 

child, shall be punished with imprisonment of either description for 
a term which may e.xtend to two years, or with fine, or with both. 


COMMENT. 


This section deals with the secret burial of a child. If it is a fostus only then 
•8S. 312 and 511 of the Code will apply. 

The facility with which the life of an infant at its birth is extinguished, 
the temptation to take it away in cases of bastard children, justify such a provision. 

Bentham says that this offence ought to be punished by branding it with dis* 
.grace. It is commonly the fear of shame which is its cause; it needs a greater 
shame to repress it. 


Ingredients.—The section requires three essentials:— 

1. Secret burying or otherwise disposing of the dead body of a child- 

2. It is imroatenal whether such child died before or after its birth. 

3. Intention to conceal the birth of such child by such secret burying or dis- 


;posal. 

1 . ' Secretly burying or otherwise disposing of the dead body of a child 
This includes every possible mode of disposing of the body. It is sufficient if the 
body is temporarily concealed with the intention of removing it elsewhere when op¬ 
portunity offered'. , 

This section rofere to the di^xsal of a dead body secretly* and does not 
the case of a person depositing a child alive in any place which is punishable unde 
the last section. There must be a secret disposition of the body ,and an offence 
under this section is not committed if the body is left m a public place?. 
the dead body of a child in two boxes, but not locked or fastened, one being piacw 
inside the other in a bed-room, but in sudi a position as to attract the ^ttenUon 
those who daily resorted to the room was held to be not a secret disposition oi u 
body*. It was held simlaily where the dead body ol a child was placed on a OTos 
heap quite close to a public road*. But where a woman threw a child oow 
piivy.; and where a woman placed a living child m a place of concealmeni, ano 


< Ut.^Euhhdehi. (1900) 13 C. P. L. R. 
188. 

* Satlabala Dasee, (1935 ) 62 Cal. 1127. 

’ Abbas Bi. (19111 2 M W. N. 379, 12 
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subsequently rc-visiUng Uiat place found Uie child dead and left it there*, it was held 
that this offence was committed. 

It should be distinctly proved that tlie child was dead at the time of disposal. 
IVTierc a woman. deli\ered of a child bora alive, endeavoured to conceal the birth 
thereof, by depositing the child while alive in a comer of a field, leaving the infant to 
die from exposure, which it did, and the dead body was afterwards found m the cor¬ 
ner, It was held that she could not be convicted of secretly " disposing of the dead 
body of a child ”» 

No cndca\ our to conceal the birth of a child.—Where a woman having been 
delivered of a dead child left it at the place of birth which was in the compound of 
her house and told no one about it. she was held not guilty of Utis offence* The 
accused being pregnant with an illegitimate cliild, went to the village jungle for pur- 
poys of nature and there, in the presence of another woman, gave birth to a child 
which died immediately. The dead body was left on the spot where the birth took place 
and was there discovered two or three days afterwards. It was held that the mere leaving 
of the body where the birth took place did not constitute an offence under this section 
as it did not amount to a secret disposal*. A woman was delivered of a child, whose 
dead body was found at her father’s house in a bed among the feathers. There was 
no evidence to show who placed it there, but it being proved that the woman had 
sent for a surgeon at the time of her confinement, and had prepared child's clothes, 
the Court directed an acquittal on a charge of endeavouring to conceal the birth* 

* Child *.—^Under this secliotr it is sufficient to show that a ‘ child ’ was bom 
and that it was suffidentJy developed to have lived if bom alive*. 

Concealment of the birth of a foetus four months old is no offence^: but if 
the fcctus is six* or seven* months old its concealment is an olfence. “ This offence 
cannot be committed unless the child had arrived at that stage of maturity at the 
time of birtli, that it might have been a living child. It is not necessary that it should 
have been bom alive, but it must have reached a period when, but for some acciden¬ 
tal arcumstances, such as disease on the part of itself or of its mother, it might have 
been bom alive. There is no law which compels a woman to proclaim her own want of 
chastity, and if she had miscarried at a time when the fcctus was but a few months old, 
and therefore could have had no chance of life, you could not convict her upon this 
charge. No specific limit can be assigned to the period when the chance of life 
begins, but it may, perhaps, be safely assumed that under seven months the great 
probability is that the child would not be bom alive”*®. But in a later case it has 
been laid down that the word ‘child' is not to be limited to a child likely to live or 
likely to die, but that as soon as the foetus has the outward appearance of a child it 
is sufficient. A fcctus not bigger than a roan's finger, but having the shape of a child 
was, therefore, held to be a ‘ child ■'*. 


2. * Whether such child die before or after its birth ’.—^The offence under 
this section is in respect of concealment of birth by a secret disposal of the dead body 
of a child. It is, therefore, not material when such child died. 

3 . * Intenuonally conceals, or endeavours to conceal, the birth ’.—The sec¬ 
tion applies only where one intentiMially conceals the birth of a child from the world 
at large. Mere omission to publish the fact of the birth or concealment from a desire 
to escape individual observation or anger does not make tlie section applicable**. The 
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offence becomes complete when the birth, the delivery of a child dead or living is 
concealed by any means^. The endeavour to conceal the birth of a child by a secret 
disposition of the body must be by putting it into some place where it is not likely to 
be found. Placing it in an open box in the accused’s bed-room, and afterwards, on 
inquiry by the medical man, informing him that the child was in the box where it 
was found, was held to be not a scerrt ^poshion^. The evidence of a secret dis¬ 
position conasls in the situation in wbidi the body is placed^ If any concealment 
or disposition of the dead body of a child is made, it does not matter whether it 
be final or temporary*. Where, therefore, a woman placed the dead body of a child 
^tween a bed and a mattress*, or placed it upon her bed and covered it over with a 
petticoat*, it was held that this offence was not committed. If a woman causes 
the body of her child to be secretly buried with a view to conceal the birth, the offence 
Is complete even though she may have prewously allowed the birth to be known to 
some other persons^. 

Abetment.—^Where the accused gave her new-born illegitimate dead child to 
a woman with instructions to di^jose of it secretly, and the latter carried out the 
instructions by throwing it into a river, it was held that the accused was not ^ilty 
of the substantive offence under this section, though the facts more appropriately 
came under the definition of abetment*. 


PRACTICE. 


Evidence.—Prove (U the birth of the dutd. 

l2) That the child died either before, during, or after, its birth. 

C3) That the accused buried or otherwi^ disposed of the dead body. 

The accused should have done some act of disposal of the b^y after the child 
was dead’ The dead body must be found, and identified as that of the child of 
which she is alleged Co have been delivered**^. 

(4) That such butiai or disposal of the body was secretly done. 

(5) That the accused thereby intentionally concealed, or endeavoured to 
conceal, the birth of such child 

Mere proof that a woman was delivered of a child and allowed two others 
to take away as body is insufficient to sustain an indictment against her for con¬ 
cealment of birth”. 


Procedure.—Cognizable—^Warrant—Bailable—Not compoundable—Triable by 
Court of Session, Presidency Magistrate or Magistrate of the first class. 

Unless there is clear evidence of murder against a pereon secretly disposing of 
the dead body of a child, which is found to have been killed after its birth, 
person should not be charged and tried for murder but must be convicted under s. olS 
for concealing the birth of the child‘2. 


Charge.^—I {.name and office of Magistrate, etc.,) hereby charge you {n<^nte 
of accused) as follows:— _ 

That you, on or about the-day of-, at-, by secretly butymg (u 

other mode adopted specify that mode) the dead body of a certain child, to wit . 
the child of AB, intentionally concealed (or endeavoured to conceal) the birth o* 
said child, and thereby committed an offence punishable under s. 318 of the 
Penal Code, and within my cognizance \or within the cognizance of the Court 
Session (or the High Court) 1. 

" froncej Douglas, (1836) 1 Moody 
C A80. . , f 1 PflS 
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And I hereby direct tl\at you be tried (by the said Court (j« cases Iried by 
McgislTcte omit these tcarifs)] on tlie said charge. 

Of Hurt. 

319- Whoever causes bodily pain*, disease or infirmity^ to any 
Hurt. person* IS said to cause hurt 

COMMENT 


The authors of Uie Code say “Many of the offences which fall under the 
head of Irurt will also fall under the head of assault A stab, a blow which frac¬ 
tures a limb, the flinging of boiling water over a person, are assaults and are also acts 
whidi cause bodily hurt. But bodily hurt may be caused by many acts which are 
not assaults. A person, for example, who mixes a deJetenous potion, and places it 
on the table of another; a person who concerns a scythe m the grass on which another 
is m the habit of walking; a person who digs a pit in a public path, intending that 
another may fall into it, may cause serious hurt, and may be justly punished for 
oausmg such hurt; but they cannot, without extreme violence to language, be said to 
have committed assaults. We propose to designate all pain, disease and infirmity 
by the name of hurt 

“ The definition of hurt.. appears to contemplate the causing of pain, etc, 
by one person to another 

Acts neither intended nor tilaly to cause death amount to hurt or grievous 
hurt according to the nature of injury caused even though death has resulted therc- 
froni. 

1 . ' Bodily paia—Harm so slight, that no person of ordinary sense and 
temper would complain of it. is excluded by s. 95. Severe bodily pain will fall with¬ 
in the defirution, no matter whatever may be the duration of such pain. Where a 
bailiff proceeded to the premises, and on the occupant's wife refusing to vacate, pull¬ 
ed or dragged her out of the house, and the force used for the purpose caused her, 
when released, to fall on the ground whereby she received slight inj'urics. it was held 
that he was legally justified m the employment of such amount of force and could 
not be oonviaed therefor under s. 323*. The accused went with, the Naib Nazir of 
a Court to execute a decree for ejectment from a house which they had obtained 
against their sister’s husband. Delivery of possession was resisted by the accused’s 
sister the complainant, on the ground that the house belonged to her and she 
was not a party to the decree. The accused forcibly dragged the complainant 
out of the house. It was held that as she was no party to the decree for ejectment 
the accused were guilty under s. 323*. 

2. * Infirmity ’.—^This term has been defined “ as inability of an organ to 
perform its normal function which may either be temporary or permanent’’®. 

3 . ' To any person'.—^That is, any other person but himself*. 

Act neither intended nor likely to cause death is hurt even though death 
is caused.—Where there is no intention to cause death or no knowledge that death 
IS likely to be caused from the harm inflicted, and death is caused, the accused would 
be guilty of hurt only if the inj'ury caused was not serious Where the accused with 
a view to chastising her daughter, eight or ten years old, for impertinence, gave her 
a kick on the back and two slaps on the fac^ the result of which was dea^^ ; where 
the accused, taking offence at an insult offered him by his companion in a drunken 
brawl, threw him down upon the ground, and stamped his feet upon him, which 


1 Note M, p 151. 
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draw such a line with perfect accurai^ is, indeed, absolutely impossible; but it is far 
better that such a line should be drawn, though rudely, than that offences some of 
which approach in enormity to murder, while offiers are little more than frolics which 
a good-natured man would hardly resent, should be classed together. 

“ We have, therefore, designated certain kinds of hurt as grievous. 

“ We have given this name to emasculation,... to the fracture and to the dis¬ 
location of bones. Thus for we proceed on sure ground. But' a more difficult task 
remains. Some hurts which are not, like those kinds of Jimt which we have just 
mentioned, distinguished by a broad and obvious line from slight hurts, may never¬ 
theless be most serious. A wound, for example, which neither emasculates the sufferer, 
nor blinds him, nor destroys his hearing, nor deprives him of a member or a joint, 
nor permanently depnves him of the use of a member or a joint, nor disfigures his 
countenance, nor breaks his bones, nor dislocates them, may yet cause intense pain, 
prolonged disease, lasting injury to the constitution. It is evidently desirable that the 
law should make a distinction between such a wound, and a scratch which is healed 
with a little sticking plaster. A beating, agam, which does not maim the sufferer or 
break his bones, may be so cruel as to bring him to the point of death. Such a beat¬ 
ing, It IS clear, ought not to be confounded with a bruise, which requires only to be 
bathed with vinegar, and of which the traces disappear in a day ” 1 . 

This section enumerates ei^t kinds of hurt as gnevous The temi " maim ” 
in the English criminal law will mclude ‘hurt’. 

To make out the offence of voluntanly causing grievous hurt, thfere must be 
some specific hurt, voluntanly inflicted, and coming within some of the eight kinds 
enumferated in this section^. Where a person forcibly thrust a lathi into the rectum 
of another and caused dangerous injuries, he was held guilty of causing gnevous hurt^ 


1. ' Emasculation —The term ‘ emasculation' means the deriving of a person 
of masculine vigour, castration. Injury to the scrotum would render a man irnpo* 
tent. A person emasculating himself cannot be convicted under .this section or under 
s. 309*. A person causing grievous hurt upon his own self does not come within 
the purview of this section. 


2. ' Disfiguration —The word ‘ disfigure' in this section means to do a man 
some external injury which detracts from his personal appearance, but does not weaken 
him as the cutting off of a man’s nose or ears*. Where a girl’s cheeks were brands 
with a red-hot iron, which left scars of a permanent character, it was held that the 
disfigurement contemplated by this section was caused®. 

3 . * Fracture or dislocation of a bone —The fracture or dislocation of a bone 

is considered grievous because it causes great pam and suffering to the injured person. 
The bone fractured may be re-joined or the’ bone dislocated may be re-set, but this 
is immaterial so far as the offence is concerned. ‘ . the 

Where the accused threw his wife from a window about sis feet high, but tn 
fall was broken by a weather-board fixed just below it and resulted in the 
of the knee pan and m several small wounds, it was held that the offence comnuccea 
was grievous hurt^ Where the result of a joint attack by several persons on 
party was fracture of the arm of the party assaulted, the offence committed was ^ * 
ous hurt and not assault*. The accused assaulted the deceased 
they had the latter entirely at their mercy inflicted only a severe beating 
bones of his arms and hands. There was no evidence to prove that the ^ 

any intention to kill, but blood poisoning took place owing to toxic : the 

the blood and the victim died two months after Uie beating. It was held tna 
accused were guilty of causing grievous hurt*. 


1 Note Af, pp. 151, 152. 
a Budii Roy, (1875) 23 W. R. (Cr) 65. 
» Sttal, [1935] 0. W. N. 902. 

* Madho Singh, (1878) P. R. No 22 of 
1878. ' 

" Law Commissioners’ 1st Rep, s. 373. 


. (1863) IB H.C.101. 

7 Jim, (1891) Untep. Cr. C “M. , 

■ Rimtohul Smlh, (1866 ) 5 W. R. (O-' 

Bhm, Khm, (1927 ) 2 Luck. 133. 
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4. 'Any hurt which endangers life*.—^These words cannot apply to cases in 
which life was not merely endangered but actually taken away*. A wound on the 
neck inllictrf with a sharp<dged weapon must be considered “dangerous to life” 2 . 

5 . • Causes the sufferer to be, during the space of twenty days, in severe bodily 
pain, etc’—^’Ihe authors of the Code say : “Alter long consideration we have deter¬ 
mined to give the name of grievous bodily hurt to all hurt which causes the sufferer 
to be in pain, diseased or unable to pursue his ordinary avocations, during the space 
of twenty da>-s.. It appears to us that the length of lime during which a sufferer 
is in pain, diseased or incapacitated from pursuing hiS ordinary avocations, though, 
a defective criterion of the seventy of a hurt, is still the best criterion that has ever 
been devised. It is a entenon which may, we think, with propnety, be employed 
not merely in cases where violence has bem used, but in cases where hurt has teen 
caused without any assault, as by the administration of drugs, the setting of traps, 
the digging of pit-falls, the plaang of ropes across a road. .In apportioning ±e 
puni^ment, we take mto consideration both the extent of the hurt and the intention 
of the offender”*. 

'fhe Law ComrmssioncrB observe “ We cannot but think that there is reason 
in the exceptions taken to estimating the seventy of a hurt by the time dunng which 
the sufferer is unable to follow his ordinary pureuits, as a rule which will operate 
unequally. The man who lives by daily labour suffers far more by being kept from 
his work for twenty days, than he who has independent means, and whose ordinary 
pursuits may be intermitted for that time without causing him any material pnva- 
tion. Again an injury to the nghi hand may m the case of a clerk keep him from 
his work for twenty days, which if it happened to the left hand would be of no con¬ 
sequence. An injury to the foot may prevent one man from following his business, 
in which walking Is necessary, which if it happened to another man in a sedentary 
empIojTnent would not interrupt him at all. The proposed criterion is therefore un¬ 
satisfactory, but some criterion is necessary and it will be difficult to devise a better "•*. 

The mere fact that a man has been in hospital for twenty days is not sufficient, 
It must be proved that dunng that time he was unable to follow his ordinary pur¬ 
suits* An injured man may be quite capable of following his ordinary pursuits long 
before twenty days are over, and yet for the sake of permanent recovery or greater 
ease or comfort te willing to remain as a convalescent m a hospital, especially if he 
is fed at the public expense* A disability for twenty days constitutes grievous hurt: 
if it continues for fifteen days, then the offence is hurt^. Where a man was so much 
mjured that he had to go to hospital, but left it perfectly cured on the twentieth day, 
it was held that that day would count as one of the twenty days during which he 
was unable to follow his ordinary pursuits*. Where the accused caused hurt to a 
woman, who remained in a hospital only for seventeen days, out of which she was 
in danger for three days, it was held that he had caused grievous hurt’. 

Acts neither intended nor likely to cause death may amount to grievous hurt 
even though death is caused.—^Where there is no intention to cause death or m 
knowledge that death is likely to te caused from the harm inflicted, and death is 
caused, the accused would be guilty of grievous hurt if the injury caused 15 &/ a 
serious nature, but not of culpable homiade*® The accused who was by tte 

deceased on the previous day came across the deceased by chance zrtd gave tfin a 


> Afanmutfiu, 11923! M \V. N 796, 18 
L. W. 188, 24 Cr. L J. 721 
- Muhammad Rafi, (1930) 31P, L, R. 289. 
31 Cr L. J 77. 

1 Note M, pp 152, 153. 

+ First Rep., s. 374, p 277. 

* Vasta Chela, (1894) 19 ^m. 247 .Nea 
Ya Baw, (1902) 1 L. B R 221. 

6 Vosta Chela, \bid. 

7 Bishnootam Surma, (1864) 1 W. R. 
(Cr.) 9. 

* Sheikh Bahadur. (1862 ) 2nd Mad Sess. 


^ Banoo Rannah, {Vr/Zf 2 Vi. H (Qr.f 

>0 Agra, (1914) P.R. '.V; 27 eA \'t\* ir 
Cr. L J. 209: Jahana, P f 1 / 

109 of 1916, 17 Cr. U J i'l ■' 



SQQ 


LAW OF CHIMES. 


[chap. XVI. 


blow on the back of the head with a hockey stick which he had in his hand at the 
time and ran away. The blow did not fell the deceased. It was held that the 
offence committed by the accused was grievous hurt because it would not be safe to 
hold that he intended to do more than cause grievous hurt^. Three men armed with 
sticks attacked an unarmed man and inflicted injunes which resulted shortly after¬ 
wards in his death. The accused intended to give a thrashing to the decea^ but 
did not intend to cause death or to cause such bodily injury as they knew was likely 
to cause death. It was held that they were guilty of an offence under s. 3262. Where 
the accused threw a stone and caused death in a sudden and unpremeditated fight*, 
and where during the course of a drunken brawl the accused gave the deceased only 
one blow which ultimately resulted in his death*, it was held that the offence of 
grievous hurt was committed. 

Where B, C and D came up after A had knocked the deceased down with a 
fatal blow on the head fracturing the skull, and B, C and D thrust a lathi into the 
deceased's anus and the consequent injury to the rectum was not the cause of death 
but that It created shock whidi contributed to the cause of death, it was held that 
B, C and D were guilty of grievous hurt under s. 325 and not of culpable homicide 
under s 304*. 


Where a man received only one blow on the head and died, and there was no 
evidence to show which of the two persons attacking him gave that blow, it was held 
that neither of the two could be convicted under s. 304 but both of them could be 
convicted of an offence under s. 325*. Where three persons attacked a fourth with 
clubs, and one of the assailants struck a blow which fractured the skull of the person 
attacked and caused his death, but the evidence left it in doubt as to which of the 
three assailants struck that blow, and there was no common intention to mse death 
or grievous hurt, it was held that the offence of which the three assailants were 
guilty was grievous hurt rather than culpable homicide not amounting to murder’. 
Where three accused persons assaulted the deceased, and gave him a beating, in the 
course of which one of the accused struck the deceased a blow on the head, whi^ re¬ 
sulted in death, it was held that, in the absence of proof that the accused 
common intention to inflict injury likely to cause death, they could not be convirtcd 
of murder*. But if two or more persons combine in injuring another m sum a 
manner that each person engaged in causing the injury must know that the result ol 
such injury may be the death of the injured person, it is no answer on the o* 
any one of them to allege that his individual act did not cause death, and 
his individual act he cannot be held to have intended death*. Where the aemsw 
could not have known that they were inflicting such injuries as would be likdy to 
cause death, and the injuries were not directly responsible for the death, but d^m 
was caused by blood poisoning, it was held that the accused were guilty under s. .J o 


and not s. 304'*. . „ «nl 

The accused beat the deceased to death by lathi blows. Individually none 
the injuries was a fatal one and the deceased had died of the shock mmtip 
injuries which included a fracture of five ribs. Upon the evidence on record^ it ^ ^ 

1 Ghulam Jilani. (1925) 2 Lah. C. 37. 26 
P. L. R 430, 7 L. L. J. 573, 26 Cr. L. J. 1118 ; 

Mehr Shak. (1927) 29 Cr. L. J. 24 ; Khewna. 

(1928 ) 30 Cr. L. J. 378. 

> Pomio. (1922) 6 L. L. J. 533; Bkwt 
Khan, (1927) 2 Luck. 433; Mohan Singh. 

(1933 ) 35 Cr. L. J. 1355. 

* Shan. (1934 ) 35 P. L. R 301, 35 Cr. 

L. J. 1456. 

* Co^al CAa«rf. (1934 ) 36 P. L. R 88 . 35 
Cr. L. J. 1407 (2). 

» Makka. (1933) 11 O. W. N. 32. 35 Cr. 

L. J. 467: Si'nl, 1193.51 O. W. N. 902. 

« Azja. (1914) P.RNo.37of 1914. 16 Cr. 

L. J. 209; Jahana. (1916) P. L R No. 109 
oI 1916, 17 Cr. L. J. 451 : Dattu Nana Pauar. 

<1917) 19 Bom. L R 902, 19 Cr. L. J. »; 


Jkandu, (1924) 6 L. L. J. 268, 26 a N J- 
653 . Delta Ram, (1924) 1 C. j 
L. J. 317; Dalip Singh, (1924) 7 U ^ J 
44. 26 Cr. L }. 757; Sennmalax Goundan, 
(19351 M. W. N. 54. c^e 

r Bhola Singh. (1907) 29 /tl- 282. ^ 
Dattu Nana Pawar, sup.: -Indai 

(1922 ) 24 Cr. L. J. 451; Jhandti. sup. ^ 
Stngh. (1923 ) 26 Cr. L. J. 598:.^^^®. 
Smgk. (1925) 26 Cr. L. J. IIM; Dtai ow 
(1926) 27 Cr. L. J. 547. . . ^ 33 ; 

• Duma Baidya, (1896) 19 M 

Dalip Singh, sup. n IL 233; 

• *^Nea Po Sein. (1^) I ^ 

/Aamman, (1920) 21 Cr. L. J. 86 -. 

** Bhure Khan, sup. 
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not possible to attnbute any particular injury to any individual assailant : nor was it 
possible to say that any particular inj'ury was the direct cause of his death. It was 
held that It was not safe to convict llie accused of an offence under s 302, and only 
a conviction of grierous hurt was possible* There was an exchange of words be¬ 
tween Uie accused, seven in number, and tlie deceased The accused attacked the 
deceased witli the intention of beating him The deceased received two incised trivial 
wounds and three contused wounds There was no medical evidence as to the cause 
of the death. It was held that the accused could not be convicted of culpable homi¬ 
cide but were guilty of grievous hurt*. 

For further cases in whidv the act of the accused was held to be simple hurt, . 
see Comment on s. 319, pp 795, 796 

Diseased spleen or hurt.—^Wherc the accused pulling the deceased out of a 
cot, kicked him, and struck him on tlie side or on the nbs with a stick, whereby the 
deceased, whose spleen was diseased, died, it was held that he had committed the 
offence of voluntarily causing gne\x»us hurt'* Where the accused in order to rescue 
his cattle which were impounded by the deceased gave him a sound beating for his 
refusal to surrender die cattle and the deceased, an old man of sixty, who was suffer¬ 
ing from an enlarged heart, succumbed, it was held that the accused having no know¬ 
ledge of tlie condition of the deceased was guilty of causing grievous hurt only* 

Blow aimed at one person falling upon another.—The accused struck a 
woman, carrying an infant m her arms, violently over her head and shoulders One 
of the blows fell on the child's head, causing death It was held that the accused 
committed hurt on the infant under circumstances of sufficient aggravation to bring 
the offence within the definition of grievous hurt-* In Uie course of an affray severe 
injuries were inflicted and suffered by both sides. On the side of the complainants 
there was a girl of tender years who was silting very dose to her father and die 
received a severe blow on the head whi^h subsequenUy resulted m her death, It was 
held that the accused were guilty of causing gnevous hurl* In the course of an alter¬ 
cation betw’cen the accused and the complainant on a dark night, the former aimed 
a blow with his stick at the head of the latter. To ward off the blow, the com¬ 
plainant’s wife, who had a child on her arm, intervened The blow missed its aim, 
but fell on the head of the child causing severe injunes, from the effects of which it 
died. The accuscd«was convicted of causing grievous hurt. It was held that, inasmuch 
as the blow, if it had reached the complainant, would have caused simple hurt, the 
accused was guilty of simple hurt only*. The accu^ attempted to enter a house in 
order to beat the owner of the house. The latter's wife, who was carrying her infant 
in her arms, tried to bar accused’s passage by shutting the door The accused forced 
open the door and aimed a blow with a club at her but it struck the child and killed 
it It was too dark for the accused to have perceived that the woman was carrying 
a child It was held that the accused could only be convicted of the offence of 
sinking the woman and that inasmucli as the accus^ used a club and struck the blow 
with some force he intended to cause gnevous hurt*. 

Death caused in the course of mutual stone-throwing is grievous hurt.— 
As the result of a long-standing enmity and after a fresh altercation, two parties 
encountered and hurled stones at eadi other. A member of one of the parlies was 
struck by a stone of considerable waght and thrown with a good deal of violence, 
which ruptured his liver and immediately caused his death. As he fell down and lay 
on the ground, the accused, a man from the other party, caused a serious wound m 
his leg with a sword. It was held that the accused was not guilty of murder, as 
there could be no intention to kill, for the stone-throwing by his party was resorted 


> Yara, (1929) 30 P. L. R. 171, 30 Cr. L. 
J. 368 

* Soban Stttih. (1928 ) 30 Cn L J. 917. 

* O'Diien. (1880) 2 AM. 766 ; Idu Beg. 
(1881) 3 AM. 776 . Mahabii, (1921) 19 A. L. 
J 285 

* Bharat Stngh, (1922) 9 0. W. N. CBS. 
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(1923) 24 Cr L. J. 789. 
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be arrived at on the ground of enmity and fight and serious injuries caused in 
the fights. 

■ Aurrefois acquit.—A person tried and acquitted on a drarge of using cnnu 
nal force under s. 352 (which includes the offence of battery) cannot be tried, in 
respect of the same criminal matter, on a charge of hurt^. 

Private defence.—In cases of hurt, the question should be considered as to 
who was the aggressor, and whether the offence was committed in the exercise of the 
right of private defence®. ' '' ' 

Procedure.—Not cognizable—Summons—Bailable—Compoundable—Tnable by 
any Magistrate—Summary trial. 

A conviction under s. 160 on a prosecution initiated by the police would be no 
bar to a subsequent trial under this section on a complaint laid by the party m- 
jured* 

Committal.—Where death is caused. Magistrates should be careful not to take 
upon themselves to absolve defendants from the grave charges of murder or culpable 
homicide and convict for hurt or grievous hurt, unless it is quite clear that there 
is not sufficient evidence to justify a commitment®. 

Punishment.—The act for which an accused person must be punished is the 
hurt which he intended to cause, or might be reasonably held likely to cause, by the 
act done, and not an unfortunate and entirely unforeseen result of that act® Where 
different persons are injured, grievous hurt being caused in one case and simple hurt 
m others, it is competent for the Court to impose separate and accumulative sen¬ 
tences*. 

Direccion co Magiscraces.—Lahore Rufes.—It has come to notice that Magis- 
trates are apt to confound ss. 352 and 323 of the Indian Penal Code, and to issue 
process and convict under the former section in cases in which the complaint is laid 
under s 323, and the evidence for the prosecution establishes the fact of violence 
having been actually used 

2 In some cases this is possibly done purposely, because charges under l dw 
are tnable as summons-cases, whereas, a charge under s 323 must be tried as 
a warrant case The procedure in the former class of case is, no doubt, 
easier to xhe Magistrate; but it is less favourable to the accused, for in warrant-cases 
the Magistrate is bound to call upon the accused for his defence, unless he discharges 
him (see ss. 253 to 256 of the Code of Cnminal Procedure), while m a surninons- 
case the accused is primarily responsible for the production of his evidence on tne 
day fixed for hearing (s' 244). . 

3 It is accordingly pointed out that s. 352 of the Indian Penal Code do« n 
apply to cases where the offender uses criminal forre which actually causes hurt to u 
person against whom it is displayed, and that such cases fall under s. 323 oi 
Indian Penal Code. 

4. It has been ruled that s. 304A is inapplicable to cases m which m 
however petty, is deliberately made, and death ensues. Such cases fall either 
s 302, s. 304, or s. 335, s. 325, or s 323*. 

Charge.—I (noj«e and office of Afogistre/e, etc.,) hereby charge you 
oj accused) as follows :— , 

That you, on or about the-day of-at-, '^^luntanly ca^sea 

to AB, and thereby committed an offence punishable under s. 323 of trie 
Penal Code, and within my cogmzance. 

And I hereby direct that you be tried on the said charge 

■ Dani, (1920) 3 U. P. L R. (L) 11. 22 = (1869) 12 W. R. Cir.) ^ 

Cr.UJ. 199. • ■Kd')'. (1®7> P- 

(Cr “ '*’■ • U'a'S Ch. XXW' 

® ’ Soltun, (1865) 2 W. R. (Cr.) 59. p. 125. 

♦ Ram Sukh, (1924) 47 All 284. 
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324 . \^^loever, e.xccpt in the case provided for by section 334 , 
V , , , voluntarily* causes hurt by means of any instrument 

mg hurt by dan- for shooting, Stabbing or cutting, or any instrument, 
gcrous weapons ot which, uscd as a wcapoii* of offence, is likely to 
cause death, or by means of fire or any heated sub¬ 
stance, or by means of any poison* or any corrosive substance*, or by 
means of any explosive substance or by means of any substance which 
it is deleterious to the human body to inhale, to swallow, or to re¬ 
ceive into the blood, or by means of any animal®, shall be punished 
with imprisonment of either description for a term which may ex¬ 
tend to three years, or with fine, or with both 
COM MENT 


Object.—The object of the section is to make simple hurt more grave and 
liable to a more severe punishment where it has the ‘ differentia ’ of one of the modes 
of infliction described m the section*. 

The authors of the Code say : “ Bodily hurt may be inflicted by means the 
use of which generally indicates great malignity A blow with the fist may cause 
as much pain, and produce as lasting injury, as laceration with a knife, or branding 
with a hot iron. But it wll scarcely be disputed that, in the vast majority of cases, 
the offender who has used a knife or a hot iron for the purpose of wreaking his 
hatred is a far worse and more dangerous member of society than he who has only 
used his fist. It appears to us that many hurts which would not. according to our 
classification, be designated as gnevous, ought yet, on account of the mode in which 
they are inflicted, to be punished more severely than many grievous hurts 

1. ' Voluntarily'.—See s supra 

2. * Weapon ’.—It is not necessary that the manner of use of the weapon must 
be such as is hkely to cause death Such an element would compose a crime of a 
wholly different character^ It is merely the nature of the instrument that should 
be taken into coniideration* Where the injury caused is simple but is caused with 
a cutting weapon, this section applies*. Where the accused fired a loaded pistol 
into a group of persons among whom was A, without aiming at A or anyone in 
particular, but intending generally to do grievous bodily harm, and wounded A, it was 
held that he had committed this offence*. 


3. ' Poison —Poison is “ that which when administered is injurious to health 
or life " If the thing administered is a recognized poison, the offence may be 
committed, though the quantity given is so small as to be incapable of doing harm ”8. 
•A person who administers that which is a poison is guilty, although by ignorance oi 
mistake he happens to administer it in a form which renders it innocuous Where, 
therefore, the accused, with intent to kill, administered to a child nine w’ceks old 
two poisonous berries but the child did not die because the poisonous property of 
berries resided in the kernel which was enclosed in a pod so hard that it could not 
be digested by a child of that age, it was held that he was guilty of the offence of 
admimstenng poison with intent to kill*. Under the Code this will amount to 
attempt to murder. 

4. ‘Corrosive substance’.—The term “corrosive substance” means any sub¬ 
stance which irritates the system, e g, sulphuric acid, corrosive sublimate, etc. 


5. ‘Animal’.—See s. 47, supra 

1 (1872) 7 M. IL C Appx 11. 

2 Note M. pp. 153, 154 

3 (1872) 7 M H C Appx. 11 

« Nga Po Thu. (1899) 1 U. B R. (1897- 
1901) 311. 

* Follch K/ion. 119301 Cr C. 1046, 32 Cr. 


L J 342. 
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* Per Field. J, m tbid. pp 309, 310 
“ Rtcftard CJoudeToy, (1850) 4 Cox 84 
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Evidence.—Prove (1) that the accused caused by his act bodily pain, disease, 
or infirmity to the complainant 

(2) 'Hvat he did such act intentionally or with a knowledge that it would 
cause the hurt, etc. 

(3) That it was unprovoked. 

(4) That the accused caused it by means of an instrument for footing, 
stabbing or cutting; or by an instrument, used as a weapon likely to cause death; 
or by means of fire, etc.; or by means of any poison, etc.; or by means of any 
substance which it is ddeterious to the human body to inhale, etc., or by means of 
any animal. 

Procedure.—Cognizable—Summons—Bailable—Compoundable when peitnmon 
is given by the Court before which a prosecution is pending—Triable by Court of 
Session, Presidency Magistrate, or Ma^strate of the first or second class. 


Alternative charges.—Where tlie accused were charged under s. 148 of tiic 
Indian Penal Code of rioting armed with deadly weapons, and also under s. 324 of 
voluntarily causing hurt by dangerous weapons, it was held that they should have 
been sentenced only under one or other of these sections, the charges being, properly 
speaking, only alternative charges*. 

Punishment: Lower Burma Rule.—Deterrent sentences must be passed in 
cases m wHch hurt is caused by a knife or other deadly weapon*. 

See the Frontier Crimes Regulation®, ss. 6, 11 (3) (d) and 12 (2) ; and the 
Criminal Tribes Act*, s. 23. 

Charge.—The charge and finding need not contain a negation that ^ 
was caused on grave and sudden provocation*. The charge should state 
weapon used was one of the kinds mentioned in this section*. Merdy describing A at 
a ‘dangerous weapon' is not sufficient*. 

The charge should run as follows ,, 

I (name and'office of Afagtslrale, etc.,) hereby charge you (name of occuita) 
as follows:— , 

you, on or about the-day of-at-—voluntarily causea nu 

to XY by means of--^which is an instrument for shooting (or stabbing, 

thereby committed an offence punishable under s. 324 of the Indian Pen^ 
and within roy cognizance (or the cognizance of the Court of Session or the nigi 

^And I hereby direct that you be tried Iby the said Court (hi 
Magistrate omit these words)] on the said charge. 

325. Whoever, except in the case provided for by section 33 , 
Punishmmt for voluntarily causes grievous hure, shall be 
voluntarily causing With imprisonment of either description tor a ^ 
gnevous hurt. which may extend to seven years, and shall also 
liabie to fine. 


eof this 


COMMENT. 

1. ' Voluntarily causes grievous hurt—See s. 322 as the meaning o 
expression. 

PRACTICE. 

Evidence.—^Prove (1) that the accused caused hurt of any of the kuids 
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^cribed in s. 320*. 

(2) That the accused intended, or knew that he was likely, to cause grievous 
hurt of any kind so described. 

(3) That the accused did so voluntarily^ 

In cases of hurt, it is the duty of the Magistrate to come to a finding of his own 
as to whether the hurt was grievous or ^ple, and for this purpose to examine the 
medical officer to ascertain whether the injuries are of any of the kinds specified in 
s. 320. It is not the busmess of the medical officer to classify a hurt as grievous or 
simple, but to describe facts, from which the Magistrate will decide whether the hurt is 
grievous or not*. 

It is not necessary to prove that the accused struck the complainant so severely 
as to endanger the latter’s life*. But a violent blow inflicted upon the body would 
indicate an intention of causing grievous hurt*. 

Pri\ate defence.—In cases of grievous hurt, the question should be consider¬ 
ed as to who was the aggressor, and whether the offence was committed in the exercise 
of the right of pnvatc defence*; and it would lie on the accused to show that he did 
not exceed that right*. 

Procedure.—Cognizable—Summons—Bailable—Compoundable when permis¬ 
sion is given by the Court before which a prosecution is pending—Triable by Court of 
Session, Preridency Magistrate, or Magistrate of the first or second class 

Committal.—^Vhere death is undoubtedly caused by the prisoner’s violence, the 
.Magistrate is bound to send the case to the Scions Court*. 

Charge.—^The diarge should state that the hurt was caused ‘ voluntarily ’, and 
jiot ‘ willin^y 

The charge should run as follows;— 

I (nam^ and office oj MagisiraU. etc,) hereby charge you (name of accused) 
.as follows:— 

That you, on or about th e - day of-at-, voluntarily caused grievous 

hurt to—.’and thereby committed an offence punishable under s. 325 of the Indian 
Penal Code, and within my cognizance (or the cognizance of the Court of Session or 
the High Court). 

And I hereby direct that you be tried [by the said Court (in cases tried by Ma- 
^istrale omit these words) I on the said charge*®. 

Punishmem.—A sentence of fine only is not legal. For a case of a petty cha¬ 
racter under this section, a sentence of fine without any term of imprisonment, though 
irregular, is adequate punishment. And the High Court will not interfere m revision 
notwithstandmg the irregularity of the sentence, as the revisional powers are intended 
for the redress of genuine grievances and not a mere formal defect**. See Whipping 
(Burma Amendment) Act (Burma Act VIII of 1927), s. 3 as to punishment to be 
inflicted by Courts m Burma. 

Where the grievous injury is of a minor nature, eg, fracture of a metacarpal 
■bone in the ri^t hand and is detected only four or five days after its infliction a severe 
sentence is not called for**. 


* Va«a Chela. (1894) 19 Bom 247; Ka- 
minee Dossee, (1869) 12 W. R (Cr.) 25. 
Mudit Roy, (1875 ) 23 W. R (Cr.) 65 

* Hajx. (1889) P. R. No. 21 of 1889. 

» Po Maung, (1906 ) 3 L. B. R 196, 4 
■Cr. L J. 202. 

* PuTtnanund Dhulia, (1872) 18 W. R 
(Cr.) 22. 

- Sarayan Past. (1875 ) 24 W. R (Cr.) 


24. 


' Sohm, (1865) 2 W. R (Cr.) 59 


* Asiuiddm Ahmed. (19(W) 8 C. W. N. 
714, 1 Cr. L J. 708. 

• Narayan Pasi, sup 

» (1865) 2 W. R (Cr L.) 20. 

** Cnnunal Procedure Cbde, Sch. V, 
xzvui. 

** Ramckander Rai v. Ram Belas Tewari. 
119331 Cr. C 510, 34 Cr. L. J. 407. 

« Aftaf Hussain Shah. (1933 ) 34 P. L. R 
68, 35 Cr. L. J. 605 (1). 
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under s. 307 of the Penal Code. Ma^strates, other than the District Magistrate or a. 
Magistrate specially empowered, under s, 30, can rarely impose a sufficiently severe- 
sentence in these cases*. 

Charge.—See the remarks under the heading ‘ Charge' in s. 324, supra. 

327. Whoever voluntarily^ causes hurt, for the purpose of extort- 
Voiuntarily caus- iug from the Sufferer, or from any person interested 
pripert?, StoSa- sufferer”, any property or valuable security’. 

Strain to an illegal or of constraining* the sufferer or any person inter- 
ested in such sufferer to do anything which is ille¬ 
gal® or which may facilitate the commission of an offence®, shall be 
punished with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 


COMMENT. 

This section applies not only in cases of execrable cnielties which are com¬ 
mitted by robbers, dacoits, etc., for the purpose of extorting property, or information 
relating to property, but to all cases m which the hurt is caused for the purpose of 
extorting, or compelling, against the sufferer’s consent, the delivery of property, not¬ 
withstanding that the offender may have a valid claim or title to such property. 

1. 'Voluntarily'.—See s. 39, supra. 

2. 'Person interested in the sufferer'.—^Any tie of blood relationship, mar¬ 
riage, service, or even friendship, seems sufficient. The Court must ascertain for what 
purpose the suffering was caused, whether it was directed wholly at the sufferer or at 
another through hima. 

3. 'Valuable security*.—See s. 30, supra. 

4. ' Constraining —^This word seems to have been inserted with a viw to 
make this section applicable to all cases where, if ' extortion ’ could not be pro^. a 
compelling or constraining against the sufferer's consent would equally be an offence, 

5. ' Illegal —See s. 44, supra. 

6. ’ Offence ’.—The word ‘ offence' here denotes a thing punishable under 
this Code or under any special or local law (s. 40). 

PRACTICE. 


Evidence.—Prove (1) that the accused caused hurt*. _ 

(2) That the accused caused such hurt in order to extort from the sunere, 
or person interested in him, some property or valuable security; or 

that the accused caused such hurt m order to constrain the sufferer, or a pc 
son interested in him, to do something ill^al, or to facilitate the commission oi 
offence. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable-Tnable 

by Court of Session, Presidency Magistrate or Magistrate of the first class. 

Charge.—I (name and office of Magistrate, etc,) hereby charge you (uamc 

of accused) as follows;— , _. h,,rt to 

That you, on or about the-day of-, at-, voluntanly 

AB for the purpose of extorting from the said AB [or from a 

in the said AB), to wit-, a certain property, to wit-. and thereby w 

an offence punishable under s. 327 of the Indian Penal Code, and wiUii 
zance of the Court of Session (or the Hi^ Court). 


« B. C M. s. 328. p. 89. 
2 M. & M. 294. 


J Vide S. 323. sup. 


SECS. 326-328.1 


HURT AND GRIEVOUS HURT. 


811 


And I hereby direct that you be tned by the said Court on the said charge. 

Punishment.—Sec the Criminal Tribes Act (II of*1897), s. 6, and the Burma 
Laws Act, 1S98, s. 4. 

328. Whoever administers to or causes to be taken by^ any per- 
Oiusins hurt by Stupefying, intoxicating or 

means of poison, unwholcsome drug, or other things with intent to 
cause hurt to such person, or with intent to commit 
or to facilitate the commission of an offence* or 
knowing it to be likely that he will thereby cause hurt, shall be 
punished with imprisonment of cither description for a term which 
may c.vtcnd to ten years, and shall also be liable to fine 

* COMMENT. 

This section is merely an exlenaon of the provisions of s. 324. Under s 324 
actual causing of hurt is essential. 

The offence under this section is complete even if no hurt is caused to the per¬ 
son to whom the poison or any other stupefying, intoxicating, or unwholesome drug 
IS administered. 

1 . ’ Administers to of causes to be taken by '.—The word ‘ administers' and 
the expression ' causes to be taken' are used to include every possible case of taking 
an unwholesome drug. Mere procunng or supplying a poisonous drug at the insti¬ 
gation of a person wlio wislies to take it does not amount to the offence of adminis¬ 
tering ip. At the same time to comutule administering, it is not necessary that the 
poison should be delivered by the hand of the party* If a servant put poison into 
a coffee-pot which contains coffee, and, when her mistress comes down to breakfast, 
the servant tells the mistress that she has put the coffee-pot there for her breakfast, 
and the mistress dnnks the poisoned coffee, this will amount to * administering ’ 
poison. 

Putting poison in a place where it is likely to be found and taken is an attempt 
to administer. Where the accused purchased some "salts of sorrel” and put it in 
the Complainant's sugar-basin, mixing it with sugar, and the complainant subsequently 
put some of the mixture into his tea, but on tasting it discovered that there was some¬ 
thing wrong, and on investigation poison was discovered, it was held that this con¬ 
stituted an attempt to administer poison*. 

One E being pregnant applied to the accused to get her something to pro- 
cure miscamage. and the accused procured a drug and gave it to the deceased. The 
drug was taken by E but not m the presence of the accused, and it procured miscar- 
nage. It was held that the accused was guilty of administering and causing to be 
taken certain poison with intent to procure miscarriage*. 

Where a deleterious drug is administered, an offence is committed under this 
section although life is not endangered*. Thus, where a man admimstered the juice 
of some leaves to some villagers by way of ordeal and some of them showed symp- * 
toms of poison®; and where the accused administered powder of dhatura to a woman 
and robbed her of her jewellery while she was senseless*, this offence was held to have 
b<^ committed Where, for the purpose of faalitating robbery, dhatura was ad¬ 
ministered by two persons to certain travellers, in consequence of which one of the 
travellers di^ and others were made seriously ill, it was held that, in respect of the 
traveller who died, the offence committed was that punishable under s. 325, and, in 
respect of the travellers who did not die, the offence committed was that under this 


* Francis Ftetwell, (1862) L. & C. 161, 
31 L. J, (M. C) 145. 

* Hannah HaiUy, (1830) 4 C & P. 3G9. 

» Date. (1B52) 6 Cox 14. 

* HttTTtett Wilson, (1859) D. & B. 127; 


Alary Forrou', (1857) D. & B. 164 
» Joygopaj. (1865) 4 W. R. (Cr.) 4. 

* Dost PiUkigadu. (1883) 1 Weir 355. 
» NanjuttdappQ, IVeir. 3fd Edn., 197. 
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section^. But in a subsequent‘case the same High Court, where dhatura was adminis¬ 
tered with the object pf facilitating robbery in such quantity that the person to whom 
it was given died in the course of a few hours, convicted the accused of murder under 
s. 302*. The Bombay High Court has held likewise®. 

As dhatura can both be and is in prac^ce frequently used by robbers without 
fatal results, it is necessary to show a^nst a person accused, of a purpose to com¬ 
mit robbery with murder something more.than that he propos^ to administer, or did 
on a particular occasion administer, dhatura in order to effect his purpose of robberj',' 
though it may not be absolutely necessary to show that on any occasion culpable 
homicide amounting to murder was in fact committed*. > ‘ ■ 

. Where the accused administered a drug to a female to excite her sexual pas¬ 
sion and desire, in order that he may have sexual connection with her, it was held 
that he had administered an unwholesome drug®. 

2. • Any person ’.—It is not necessary that the hurt should be caused to any 
particular person intended, or that the person injured or likely to be injured should 
have been previously known. Where the accused mixed milk bush juice in his toddy 
pots, knowing that if drunk by a person it would cause injury, with the intention of 
detecting an unknown thief who was always in the habit of stealing his toddy, and the 
toddy was drunk by some soldiers, who purchased it from an unknown vendor, it was 
held that he was guilty under this section*. 

3. ’ Or other thing —^These words must be referred to the preceding vvords 
and be taken to mean “ unwholesome or other thing ” and not other tWngs simply^ 

4. ’ With intent to cause hurt ... or to facilitate the commission of an 
offence —^The word ‘ offence ’ here denotes a thing punishable under this Code pr 
any special or local law (s. 40). If the poison or unwholesome drug is administerw 
not with the intention of causing hurt or to commit an offence, the accused cannot be 
convicted under this section. Accused, a boy of sixteen years of age, having become 
infatuated with a girl of thirteen, persuaded another boy younger,than him to make 
the girl eat some sweets containing dhatura, which accused wrongly believed would 
act as a love philtre. Evidently there was no intention on accused's part to cause 
hurt to any person, but, as a result of the administration of the drug, the girl was 
thrown into a delirium for some time with the possible risk of falling into a corn^ 

It was held that the offence did not fall within this section but the accused must be 
deemed to have had knowledge that the administering of the drug was likely to cause 
hurt within the meaning of s. 319*. 


PRACTICE. 

Evidence.—Prove (1) that the substance in question is a poison, or any 
stupefying, intoxicating, or unwholesome drug, etc. . 

(2) That the accused administered or caused the complainant to take su 

substance. ' . ri- iv 

(3) That he did as above with intent to cause hurt or knowing it to be lik / 
that he would thereby cause hurt or that the accused intended to commit or la 
litate the commission of an offence. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session. 

Oudh Rule.—Sessions Judges and Magistrates will, however, 
a sentence of transportation for life cannot be inflicted under s. 328, Indian Pena 


1 Bhagwan Din. (1908) 30 AU. 568. 

» Gutali, (1903 ) 31 AH. 148: Gauzi Shan¬ 
kar. (1918) 40 AIL 360; Nanhu. (1923) 45 
AIL 557 

^ Shetva Timma Waddar, (1926) 28 Bom. 
L R. 1003, 27 Cr L. J. 1134. 

« Pita. (1881) P. R. No. 28-of 1881. 


s wmm, (1861) 31 I- J- (M- ’ 

Cw. (1868) 5 B-Il. C. (&• 

Gho,«e. (1««) > '■ 

" Artis Bet. (1933) 16 All. V. 
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even on a second or third conviction,* because s. 75 does not apply to offences punish¬ 
able under Chapter XVI, Indian Penal Code, in which s. 328 is placed. If, however, 
the offender not only causes, or attempts to cause, hurt by poisoning, in order to com¬ 
mit theft but afterwards commits theft on his victim, thus completing the offence of 
robberj', he may be dealt witli under Chapter XVII, ss. 392 and 394 ; and in that case 
may be transported for life under ss. 392, 75, s. 394, or ss 394, 75, Indian Penal 
Code, if he be convacted by the Court of Scs^on, not by the Deputy Commissioner’. 

Charge.—I (tiame and office of Magtslrate. eic.,) hereby charge \ou (name 
of accused) as follows :— 

That you. on or about the-day of-, at-, administered to (or 

caused to be taken by) AB a certain poison (or a certain stupefying, intoxicating or 

unwholesome drug), to wit-.with intent to cause (or knowing it to be likely that 

you will thereby cause) hurt to the said AB (or with intent to commit or facilitate 

the commission of the offence of-upon the said AB), and thereby committed an 

offence punishable under s. 328 of the Indian Penal Code and within tlie cognizance 
of the Court of Session (or the High (^rt). 

And I hereby direct that you be tried by the said Court on the said charge 

Punishment.—See the Criminal Tnbes Act, 1897, s 6, the Frontier Crimes 
Regulation, 1901, ss. 11 (3) (d) and 12 (2). 


329- Whoever voluntarily causes grievous hurt for the purpose 
Voluntaniy caus- of c.xtorting from the sufferer or from any person in- 
to^eSort^ro terestcd in the sufferer any property or valuable secu- 
or to rityj or of constrainihg the sufferer or any person 

an iiie{^ act. interested in such sufferer >to do anything that is 
illegal or which may facilitate the commission of an offence, shall 
be punished with transportation for life, or imprisonment of either 
description for a term which may e.xtend to ten years, and shall also 
be liable to Hne. 


COMMENT. 


See Comment on s. 327, $upTo. This section is similar to that section, the 
‘ only difference being that the hurt caused under it is grievous. 


PRACTICE. 


Evidence.—Prove (1) that the accused caused grievous hurt*. 

(2) TTiat the accus^ caused such grievous hurt in ordler to extort from the 
sufferer, or a person mterested in him, some property or valuable secunty; or 

that the accused caused such gnevous hurt m order to constrain the sufferer, 
or a person interested in him, to do something illegal, or to facilitate the commission 
of an offence. 


Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tnable 
by Court of Session. 

Charge.—The charge should be in the same form as that under s. 327, except 
that the expression ‘ gnevous hurt ’ ^ould be aibstituted for * hurt ’. 


330. Whoever voluntarily^ causes hurt, for the purpose of ex¬ 
torting from the sufferer or any person interested 
in the sufferer^, any confession or any information 
which may lead to the detection of an offence* or 
misconduct, or for the purpose of constraining* the 
sufferer or any person interested in the sufferer t 
O. C. D., s. 64. * Vide s. 325, sup. 


Voluntaniy caus¬ 
ing hurt to extort 
conlession, or to 
compel restoration 
ol property. 
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rptore or to cause the restoration of any property or valuable secu¬ 
rity or to satisfy any claim or demand*, or to give information which 
may lead to the restoration of any property or valuable security, 
shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine. 

ILLUSTRATIONS. 

(а) A, a police-officer, tortures Z in order to induce Z to confess that he com¬ 
mitted a crime. A is guilty of an offence under this section. 

(б) A, a police-officer, tortures B to induce him to point out where certain 
stolen property is deposited. A is guilty of an offence under this section. 

(c) A, a revenue officer, tortures Z in order to compel him to pay certain 
arrears of revenue due from Z. A is guilty of an offence under this section. 

{d) A, a zamindar, tortures a raiyat m order to compel him to pay his rent. 
A is guilty of an offence under this sectiorL 

COMMENT. 

The offence which this section intends to describe is that of mducing a person 
by hurt to make a statement, or a confession, having reference to an offence or mis¬ 
conduct ; and whether that offence or misconduct has been committed is wholly im¬ 
material*. The principal object of this section is to prevent torture by the 
But the section covers every bnd of torture for whatever purpose it may be intended. 

The information sought for may be required for the advancement of justice- 
nay more, it may be such information as cannot be withheld without offending agaijwl 
public justice—the property, the extortion of which is sought, may be property wfuen 
the sufferer has borrowed from the offender and whidi he illegally refuses to give back 
—the claim or demand may be a just claim—but the law will not tolerate the employ¬ 
ment of such means as are here made punishable, even when for an honest end*. 

1. ‘ Voluntarily —See s. 39, supra. 

2. ' Person interested in the sufferer —See s. 327, supra. 

3. 'Offence ’.—The word ‘offence’ here denotes a thing punishable under 
this Gsde, or under any special or local law (s. 40). It must be proved that the 
hurt to the complainant was caused with intrat to extort a confession of some ol- 
fence or misconduct punishable under the Code. The accused seized three wonm 
took them to the house of one of them, and there tortured the women by pounas 
hot oil over them, and otherwise ill-treating them. One of these women subsequmt- 
ly threw herself down a well and died. It was alleged that cholera was prevalent m 
the village and that the accused believmg that these women practised witchcraft tor¬ 
tured them for the purpose of extorting a confession that they were witches. It ^ 
held that the accused could not legally be convicted under this section, but they ^ 
guilty of hurt*. 

Police torture.—Where the accused, a constable, during an inquiry into a thrit 
case, violently beat the deceased, who died about nine days afterwards 
effects of the beating, it was held that he was guilty under this section*. ^ 
similar circumstances when death resulted from injuries which were of the nat 
grievous hurt the accused was convicted under the next section^. 

4. * Constraioing —See s. 327, supra. 

5. ‘ Valuable security —See s. 30, supra. 

» iVim Cfcflrtfl A/oo*ct;«. (1873 ) 20 W. R. ♦ A/eeaA A/aAomM 1^*011 

<Cr.) 41. 44. of 1866. See MehUr Ah. (1885) n 

« XL & ^L 297. 530 „ tu r No. 12 

» Baboo Moondu, (1870) 13 W. R. (Cr.J • Aliran Bakksh. (1916) P- W. «• 

23. ol 1917. 18 Cr. L. J. 7ia 
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6. * Demand —Under this section the ‘ demand' must be one with respect to 
propertj’. Hence, where tlie accused, in order to constrain his wife to return to his 
Iwusc, caused liurt to her, s. 324, and not this section, was held to applyt. 

Abetment.—Wiere tlie accused stood by and acquiesced m an assault on a 
prisoner committed by another policeman for the purpose of extorting a confession, 
It was held tliat he liad committed abetment of the offence under this section^. 

PRACTICE. 

E%xdcncc.—Prov'C (1) that the accused caused hurt’ 

(2) That the accused caused such hurt in order to extort from the sufferer, 
•or a person interested in him, a confession, or some information* 

(3) That such confession or information was required, as possibly leading 
to the detection of an offence, or of some misconduct. 

Or pro\e— 

(1) As above. 

(2) That the accused caused such hurt m order to constrain the sufferer, or 
a person interested in him. to restore or to cause the restoration of some property, or 
valuable seointy, etc. 

There musfbe immediate connection between the assault and the restoration 
ol property. The intention of the person causing the assault must be proved to be 
to obtain from the person assaulted a confession of the restoration of property®, 

Procedure.—Cognitable—Warrant—Bailable—Not compoundable—Tnable by 
■Court of S^ion. 

Charge.—I {name and office of Mapsttale, etc.) hereby charge you (name of 
accused) as follows :— 

That you, on or about the-day of——, at-, voluntarily caused 

hurt to AB for the purpose of extorting from the said AB (or from a certain person 

mterested in the said AB, to wit—) a certain confession (or information) to wit-, 

which might lead to the detection o£»the offence of— {specify the person in respect of 
whom, and the place where, the o0ence was committed) and thereby committed an 
offence pumshable under s. 33() of the Indian Penal Code, and within the cognisance 
of the Court of Session (or the’ High Court). 

And I hereby direct that you be tned by the said Court on the said charge. 

331. Whoever voluntarily causes grievous hurt for the pur- 
Voiuntaniy aus- of extorting from the sufferer or any person 

ing gnevous interested in the sufferer any confession or any in- 

formation which may lead to the detection of an 
restoration of pro- offcnce or misconduct, or for the purpose of con- 
straining the sufferer or any person interested in the 
sufferer to restore or to cause the restoration of any property or valu¬ 
able security, or to satisfy any claim or demand or to give informa¬ 
tion which may lead to the restoration of any property or valuable 
security, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 
to fine. 


1 Ella Boyan, (1887) 11 MaA 257: 
.Maula Bakhsh. (1923 ) 5 L. L J 375, 24 &. 
X. J. 576. 

2 Latifkhan, (1895 ) 20 Bom 394. 

J Vide s 323, sup. 


^ Baboo Moondu, (1870) 13 W.R. (Cr.) 

s Stttya Deia Swami, (1918) 5 P.L.W 
109, 19 Cr. L. J. 749. 
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restore or to cause the restoration of any property or valuable secu¬ 
rity or to satisfy any claim or demand®, or to give information which 
may lead to the restoration of any property or valuable security, 
shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine. 

ILLUSTRATIONS. 

(а) A, a police-officer, tortures Z in order to induce Z to confess that he com¬ 
mitted a crime. A is guilty of an offence under this section. 

(б) A, a police-officer, tortures B to induce him to point out where certain 
stolen property is deposited. A is guilty of an offence imder this section. 

(c) A, a revenue officer, tortures Z in order to compel him to pay certain 
arrears of revenue due from Z. A is guilty of an offence under this section. 

(d) A, a zamindar, tortures a raiyat in order to compel him to pay his rent. 
A is guilty of an offence under this section. 

COMMENT. 

The offence which this section intends to describe is that of inducing a person 
by hurt to make a statement, or a a)nfession, having reference to an offence or mis¬ 
conduct , and whether that offence or misconduct has been committed is wholly im- 
matenal'^. The principal object of this section is to prevent torture by the police 
But the secUon covers every kind of torture for whatever purpose it may be intended. 

The information sought for may be required for the advancement of justly 
nay more, it may be such information as cannot be withheld without offending against 
public justice—the property, the extortion of which is sought, may be property ivhim 
the sufferer has borrowed from the offender and which he illegally refuses to give back 
—the claim or demand may be a just claim—but the law will not tolerate the employ* 
ment of such means as are here made punishable, even when for an honest end*. 

1. ' Voluntarily— See s. 39, supra. 

2. ' Person interested in the sufferer —See s. 327, supra. 

3. * Offence '.—The word * offence' here denotes a thing punishable under 
this Code, or under any special or local law (s. 40). It must be proved that the 
hurt to the complainant was caused with intent to extort a confession of some oi- 
fence or misconduct punishable under the Code. The accused seized three women, 
took them to the house of one of them, and there tortured the women by pounng 
hot oil over them, and otherwise iU-treaUng them. One of these women subsi^umt- 
iy threw herself down a well and died. It was alleged that cholera was prevalent i 
the village and that the accused believing that these women practised witchcraft, to * 
tured them for the purpose of extorting a confession that they were witches. It « » 
held that the accused could not legally be convicted under this section, but they w 
guilty of hurt®. 

Police torture.—Where the accused, a constable, during an inquiry into a thri^^ 
case, violently beat the deceased, who died about nine days afterwards from 
effects of the beating, it was held that he was guilty under this section. tJ 
similar circumstances when death resulted from injuries which were of the nat 
grievous hurt the accused was convicted under the next section*. 

4. ' Constrainiog —See s. 327, supra, 

5. * Valuable security ’.—See s. 30, supra. 

» Nim Chand Mookejji. {\2.7Z) 2Q\Y.TL * A/eeaA 
(Cr.) 41, 44. of 1866. See hUhter Mh (l»a) ** 

* XL & M. 297. 53a , o u' R. No- 12 

» Baboo Moondu, (1870) 13 W. R. (Cr.) • Miran Bakhsh. (1916) P- *>- 

23. of 1917, 18 Cr. L. J. 710. 
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6. ' Demand —Under this section the ‘ demand' must be one with respect to 
property. Hence, wlicre the accused, in order to constrain his wife to return to his 
house, caused hurt to her, s 324, and not this section, was held to apply*. 

Abetment.—Wliere the accused stood by and acquiesced m an assault on a 
pnsoncr committed by another policeman for the purpose of extorting a confession, 

It isns held that he had committed abetment of the offence under this section^. 

PRACTICE. 

E^idcncc.—Pro\e (1) that the accused caused hurt*. 

(2) Tliat the accused caused such hurt in order to extort from the sufferer, 
•or a person interested in him, a confession, or some information*. 

(3) That such confession or information was required, as possibly leading 
to the detection of an offence, or of some misconduct 

Or prove— 

(1) As above. 

(2) That the accused caused such hurt in order to constrain the sufferer, or 
a person mterested in him, to restore or to cause the restoration of some property, or 
\-aIuablc secunty, etc 

There must* be immediate connection between the assault and the restoration 
of property. The intention of the person causing the assault must be proved to be 
to obtain from the person assaulted a confesaon of the restoration of property*. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
■Court of Session. 

Charge.—I (mchic and office of Magtstrate, etc.,) hereby charge you [name o} 
accused) as foUoi^s :— 

That you, on or about th e - day of-, at-, voluntarily caused 

hurt to AB for the pu^xise of extorting from the said AB (or from a certain person 

interested in the said AB. to wit—) a certain confession (or information) to wit-, 

which might lead to the detection of»thc offence oi—(specify the person in respect of 
whom, and the place where, the offence was committed) and thereby committed an 
•offence punishable under s. 330 of the Indian Penal Code, and within the cognizance 
•of the Court of Session (or the High Court). 

And I hereby direct that you be tned by the said Court on the said charge 

331. Whoever voluntarily causes grievous hurt for the pur- 
Voiuntarily caua- of cxtorting from the sufferer or any person 

.ing gnevous hurt interested in the sufferer any confession or any in- 
formation which may lead to the detection of an • 
restoration of pro- offcnce or misconduct, or for the purpose of con- 
straining the sufferer or any person interested in the 
sufferer to restore or to cause the restoration of any property or valu¬ 
able security, of to satisfy any claim or demand or to give informa¬ 
tion which may lead to the restoration of any property or valuable 
security, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 
to fine. 


1 Ella Doyan. (1887) 11 Mad. 257; 
Maula Bakhsh. (1923 ) 5 L. L J. 375. 24 Cr. 
X. J. 576. 

2 Laltfkkan, (1895) 20 Bom. 394. 

1 Vide s. 323, sup. 


^ Baboo Moondu, (1870) 13 W.R, (Cr.) 

s Salya Deia Swaml, (1918) 6 P.L.W 
109. 19 Cr. L. J. 749. 
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■ - LAW OF CRIMES. . 

' COMMENT. 

See Comment on the preceding section. This secUon is similar to the preced¬ 
ing section except that the hurt caused under it should be ‘ grievous'. ‘ 

PRACTICE. 

Evidence.—Prove the same points as those required for s 330, showing that 
the hurt caused was grievous hurt^. 

Procedure.—Cognisable—^Warrant—Not bailable—Not compoundable—Triable 
by Court of Session 

Charge.—See s. 330. In the charge as given under that section substitute 
‘grievous hurt’ for ‘hurt*. 

332. Whoever voluntarily* causes hurt to any person being a 
, public servant* in the discharge of his duty as such 

ing hurt to deter public servant*, or with intent to prevent or deter 
person or any other public servant from dis- 

charging his duty as such public servant, or in conr 

sequence of anything done or attempted to be done^by that person 
in the lawful discharge of his duty as such public servant, shall be 
punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

COMMENT. 

The protection given by this section is not confined to public servants, but wdf 
also extend to persons acting in good faith under their directions. The public servant 
must be acting in the discharge of his duty as such public servant. If he was acting, 
for his own private work no offence would be committed*. 

This section resembles s 353. Under it there is causing of hurt to the public 
servant; under s. 353 there is assault or criminal force for the same purpose. 

1. * Voluntarily—See S- 39, supra. 

2. ’ Public servant ’.—See s. 21, supra. 

3. ‘ In the discharge of his duty as such public servant *.—^This express^n 
means in the discharge of a duty imposed by law on such public servant in the P^' 
cular case, and does not cover an act done by him in good faith under colour of W 
office’. No official can seek the shelter of this section, where the aewsed ^ 
to resist an illegal act on his part*. " A warrant ”, for example, ” is handed to 
polia-officer for the arrest of a particular person. That warrant, on the face o» 
does not direct him to break open premises, for instance, in order to ^cct the 

and yet it may be necessary for the officer in discharge of his duty in arresting 
accused under the warrant to break into the accused’s house, or to do some 
without the doing of which the warrant could not be executed. , Such /yl 

properly desenbed as done or attempted to be done by the police-officer in the i ^ 
discharge of his duty. If it was unnecessary to do such an act, and yet 
the act would not be done by the police-officer in the lawful discharge ol ms 
and therefore would not be covered by the concluding portion of ..t'i; 1 114 of the 

A warrant was issued by a Magistrate for the arrest of D under s. 

Criminal Procedure Code. The warrant was sent to a thana to be 
was there, after being copied into a book kqit for that purpose at the tnanOi 
‘ V,Vt 8. 325, .ap. < Ar»r», _(193_2),33 
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lo a particular constable for execution. ^Vhen Ae constable to whom the warrant had 
been made over had left the ihana, it was discovered that D was in a village other 
than that in whidi he had been supposed to be. Thereupon tlie officer temporarily 
in charge of the Ihcata made a copy from the book at the ihana , endorsed on the 
back the rumes of one N and some other constables, and having signed the endorse¬ 
ment sent N and the others out with this paper to arrest D. N and his companions 
arrested D; but. as they were retunung with him in custody, some of D’s fnends, 
aided by D himself, attacked them, rescued D, and caused hurt to the police. 
It was held that the police-officers concerned in arresting D under the circumstances 
abo%'c described were not acting in the lawful disdiarge of their duty witiun the mean¬ 
ing of this section so as to render the accused liable to conviction under it; but inas- 
mudi as they were acting in good faith under colour of their office, s. 99 applied, and 
D and his associates might properly be convicted under ss 147 and 323^ An Excise 
Inspector, in searching the house of a person, under the suspicion that he would find 
cocaine there, committed many irregularities He had no warrant authorizing him to 
m.'ike the search, he had brought only one search witness and he had directed a con¬ 
stable to scale the outer wall of Uie house. The accused assaulted and beat him. It 
was held tliat the Inspector and tlie constables were not acting in the discharge of their 
duties as public servants and the accused were not guilty of an offence under this sec¬ 
tion, but were guilty of an offence punishable under s. 323^. Where a person is 
arrested for an offence not really under a warrant, the mere fact that a warrant had 
been issued for his aacst, which warrant had been executed against other persons who 
have since been convicted, can hardly be put forward as a justification for the arrest*. 
^Vhe^e an order issued by a Magistrate had ceased to have effect, a constable in car¬ 
rying out the order could not be said to have been acting in the discharge of a duty im¬ 
posed by law on him, and no conviction could take place under this section* If hurt is 
caused the accused may be convicted under $. 323 Playing cards in a street is no 
offence under s. 34 of the Police Act and a constable prohibiting people from playing 

i duty. Players assaulting the con- 
. ion but under S. 323* 

■ , • _ _ _ urglary under s. 457 is empowered, 

under s. 54 of the Cnrrunal Proc^ure Code, to arrest, without an order from a Magis¬ 
trate or his superior officer, persons against whom a reasonable suspicion of having 
been concerned in the burglary exists, and if any of such persons resists the wish of the 
constable by force he is guilty of an offence under this section, if he causes hurt; or 
under s. 353, if an assault is simply committed and he is not protected under s. 99. But 
in the case of a scuffle merely a small fine is quite sufficient to meet the ends of justice'^. 
A police-officer authorized to investigate a charge of theft has a right to make a search, 
which is inddental to his right to investigate In conducting the search, however, if 
he ignores the provisions of s 103 of the Criminal Procedure Code and the accused 
offer resistance they are not guilty of an offence under this section, for the officer so 
resisted would not be at the time acting m the discharge of his duty^. While a very 
evenly contested wrestling match was going on one of the constable, who had been 
invited by the organizers of the show to keep peao: and order and who was a backer 
of one of the contestants, interfered with the wrestling, with the result that a scuffle 
followed in which some of the policemen were hustled by the accused and their uniform 
tom, it was held that it was very difficult to resi^ rushing the arena when a constable 
who was also a backer was inteiiering, but that, however, would not justify the action 
of the accused*. Where the accused offered resistance and caused hurt to certain 


1 Dahp. (1896) 18 AH 246, Nand Ki- 
shore. (1891) 12 A. W. N. 1, though not 
expressly overruled by this case, >ct it is 
considered to have laid down bad law. 

2 Mukhtat Ahmad. (1915) 37 AIL 353; 
Mti Shah Nau-az Khan, (1913) 8 S L R 1 

3 Abdool Karm, (1905) 4 C.L,J 92. 
See Chunder Coomar Stn. (1899) 3 a W. N 
605. 


■* Madho, (1917) 40 AIL 2S. 
i Mulcharxd, (1925) 27 P. L. R. 74, 27 
Cr. J, 377. 

« Yusuf. (1910) P.R.NO. 18 of 1910. ll 
Cr. L. J. 423. See Mahomed Yakoob (19101 
7 AL L T. 386, 11 Cr. L. J. 221. ^ ' 

* Niimd Singh, (1919) 42 AIL 67 

Mt^an, (1925) 23 AL.J.1027. 27 Cr 
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police-officers who in execution of a warrant under s. 88 of the Ciinunal Procedure 
Code attempted to dig walls to remove^ doors and door-frames, it was held that the 
police-officers were not acting legally and therefore no offence under this section was 
committed!. On receiving information that the applicants were in possesaon of 
illicit liquor, the Excise Inspector searched the house of the applicants. Two con¬ 
stables who had been posted near the house prevented the applicants from entering 
into the house saying that they should enter it after the search w’as over. On a scuffle 
which ensued the applicants and constables received injuries. The applicants were 
convicted under this section. It was hdd that the constables acted not in the dis¬ 
charge of their duty, which was to allow the applicants to enter into the house and 
be present at the time of the search, but in contravention of the mandatory provisions 
of s. 103, Criminal Procedure Code, and were not justified in offering physical resis¬ 
tance when the applicants attempted to go into their house and therefore this salion 
did not apply2. 

A police-officer helping another outside his own jurisdiction but in the same 
■district is to be deemed to be doing his duty as a public servant, and a person obstruct¬ 
ing such officer is punishable under this section, because under s. II, Sch. B, of the 
Bombay District Police Act, 1890, police-officers of every grade are appointed to the 
entire district in which they have to serve, and under S. 32 of the Act a police-officer 
is to be deemed to be always on duty in the area to which he is appointed*. 

Blow with an umbrella amounts to * hurt'.—^Where a blow was struck by the 
accused with an umbrella to a public servant it was held that this offence was 
committed*. 


PRACTICE. 


Evidence.—Prove (1) that the accused caused hurt^. 

(2) That the person so hurt was a public servant 

(3) That such public servant was then discharging his duty as such*. 

Or prove, 

(1) and (2) as above, and further 

(3) That the accused did so, with intent to prevent or deter such public ser¬ 
vant or any other public servant, from discharging his duty^; or 

that he did so in consequence of something done, or attempted to be done, by 
such public servant, in the lawful discharge of his duty. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable— ^Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name of 
.accused) as follows ;— . 

That you, on or about the-day of-, at-voluntarily causw 

hurt to one AB, a public servant, in the dis^arge of his duty as such public 
nnd thereby committed an offence jnmidiable under s. 332 of the Indian Penal Code, 
and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


Punishment.—See the Criminal Tnbes Act (II of 1897), s, 6. 


Voluntarily caus¬ 
ing grievous hurt 
to deter public ser- 
N’ant from his duty. 


333. Whoever voluntarily causes grievous hurt 
to any person being a public servant in the discharge 
of his duty as such public servant, or with intent to 


« Ramji Ahtr, (1930) 11 P. L. T. 878, 
31 Cr. L. J. 937. 

3 Bhikutir, (1932) AL,J. 530,34 Cr. L. 
J. 439. 

* Khauo. (1924) 18 S. L. R. 221, 25 Cr. 
1- J 1377. 

* Shro Gholam LaUa, (1875) 24 AV. R. 


Cr.) 67. 

S vidt s. 323, iup. ^ - , CAS 18 (^. 

i Stmpal. (1917) 15 A.^. ^ 'i. 

. J. 603 ; RinM 

24. 29 P. L. n. 2 «4, 28 Cr. I- J- ^ 
J A»4f/r 2.1. (1924 ) 22 A.L.J. »»• 

Ir. L. J. 501. 
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prevent or deter that person or any other public servant from dis¬ 
charging his duty as such public servant, or in consequence of any¬ 
thing done or attempted to be done by that person in the lawful dis¬ 
charge of his duty as such public servant, shall be punished with im¬ 
prisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

COMMENT. 

Tins section provides for the aggravated form of the offence which the preced¬ 
ing secuon deals with The hurt caused under it must be gnevous The section 
contemplates three categones First, where grievous -hurt is caused while the public 
servant is in the discharge of his duty as such public servant : in this case motive and 
object arc irTde%'ant Secondly, when a public servant is prevented or deterred from 
discharging his duty as such public servant: in this case it is necessary that the 
object of the accused should be to deter the public servant from discharging his duty 
but it is not necessary to prow any motive Thirdly, where the public servant is 
assaulted in consequence of anything done or attempted to be done by that public 
scr\'ant in the discharge of his duty - in this case it is not necessary that the public 
ser.'ant sliould be disdiargmg his duty at the time of the assault The object, too, 
IS irrelevant The only thing that has got to be seen is the motive*. 

See Comment on the preceding section. 

Public servant must be aciiag io the discharge of his legal duties.—Two 
village watchmen arrested one F on suspicion that he was in possession of stolen pros 
perty- While he was being taken to the police-station he was rescued from the cus¬ 
tody of the watchmen by certain persons It was held that the watchmen were not 
members of the police force, and had no authority to arrest P on mere suspicion inas¬ 
much as the statute whereunder they had been appointed was repealed; and that F 
could not be convicted under this section because it was necessary to make out that 
F and the actual rescuers were acting in pursuance of a common intention within the 
meaning of s. 34^. 

PRACTICE 

Evidence.—Prove the same pomts as those for s. 332, showing that the hurt 
caused was gnevous hurti 

Procedure.—Cogruzable—Warrant—Not bailable—Not compoundable—^Triable 
by Court of Session. * 

Charge.—See s. 332. 

Punishnicnt.—See the Cnminal Tnbes Act (II of 1897), s 6; the Burma 
Laws Act (1898), s. 4. 

334. Whoever voluntarily causes hurt on grave and sudden 
voiuntaniy caus- provocation’, if he neither intends nor knows him- 
jng hurt on provo- sclf to be likely to cause hurt to any person other 
^ than the person who gave the provocation, shall be 
punished with imprisonment of either description for a term which 
may extend to one month, or with fine which may extend to five 
hundred rupees, or with both. 

COMMENT. 

This section serves as a proviso to ss. 323 and 324. 

^ Bandhoo Ahtr, (1935) 36 Cr.L.J. 964, L. J. 529; Gamm. (1929) 31 p. L. R. 285, 

2 Jalar, (1916) 14 A L. J. 789, 17 Cr. sup. 
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police-officers who in execution of a warrant under s. 88 of the Criminal Procedure 
Code attempted to dig walls to remove doors and door-frames, it was hdd that the 
police-officers were not acting legally and therefore no offence under this section was 
committed*. On receiving information that the applicants were in possession of 
illicit liquor, the Excise Inspector searched the house of the applicants. Two con¬ 
stables who had been posted near the house prevented the applicants from entering 
into the house saying that they should enter it after the search was over. On a scuffle 
“which ensued the applicants and constables received injuries. The applicants were 
convicted under this section. It was held that the constables acted not in the dis¬ 
charge of their duty, which was to allow the applicants to enter into the‘house and 
be present at the time of the search, but in contravention of the mandatory provisions 
of s. 103, Criminal Procedure Code, and were not justified in offering physical resis¬ 
tance when the applicants attempted to go into their house and therefore this section 
did not apply2. 

A police-officer helping another outside his own jurisdiction but in the same 
•district is to be deemed to be doing his duty as a public servant, and a person obstruct¬ 
ing such officer is punishable under this section, because under s. 11, Sch. B, of the 
Bombay District Police Act, 1890, police-officers of every grade are appoint^ to the 
entire district in which they have to serve, and under S. 32 of the Act a police-officer 
is to be deemed to be always on duty in the area to which he is appointed*. 

Blow with an umbrella amounts to * hurt —^Where a blow was struck by the 
accused with an umbrella to a public servant it was held that this offence was 
committed* 


PRACTICE 


Evidence.—Prove (1) that the accused caused hurt^ 

(2) That the person so hurt was a public servant. 

(3) That such public servant was then discharging his duty as such*. 

Or prove, 

(1) and (2) as above, and further 

(3) That the accused did so, with intent to prevent or deter such public ser¬ 
vant or any other public servant, from discharging his duty^; or 

that he did so in consequence of something done, or attempted to be done, by 
such public servant, in the lawful discharge of his duty. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—^Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge.—I {.name and office of Magistrate^ etc.,) hereby charge you {name of 
accused) as follows :— , 

That you, on or about the-day of-, at-voluntarily caused 

hurt to one AB, a public servant, in the discharge of his duty as such public 
and thereby committed an offence punishable under s. 332 of the Indian Penal Code, 
and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


Punishment.—See the Criminal Tribes Act (II of 1897), s. 6. 


Voluntanly caus¬ 
ing gnevous hurt 
to deter public ser¬ 
vant from his duty. 


333. Whoever voluntarily causes _ grievous hu 
to any person being a public servant in the discna g 
of his duty as such public servant, or with mten 


* Ahir, (1930) 11 P. L. T 878, 
31 Cr. L. J. 937. 

2 Bhtkugh, (1932) AL,J. 530,34 Cr. L. 
J. 439. 

» Kfcoifo, (1924) 18 S. L. R. 221, 25 Cr. 
L J 1377. 

* Shco Gholam Lalla. (1875 ) 24 W. R. 


Cr.) 67. 

s Vidt S. 323, sup. t 18 Cr. 

« Sampci. (1917), >5 u 1- 

J. 803 : Ranjha Mai. 

24, 29 P, L. R. 28^^ Cr. J-25 
7 Kishtn Lai. (1921) 22 A.L.J. 

L. J. 501. 
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prevent or deter that person or any other public servant from dis¬ 
charging his duty as such public servant, or in consequence of any¬ 
thing done or attempted to be done by that person in the lawful dis¬ 
charge of his duty as such public servant, shall be punished with im¬ 
prisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

COMMENT. 


Tliis section provides for the aggravated form of the offence which the preced¬ 
ing section deals witli. The hurt caused under it must be gnevous The section 
contemplates three categories First, where gnevous -hurt is caused while the public 
scTi-ant is in the discharge of his duty as such public servant. m this case motive and 
object are irrelevant Secondly, when a public servant is prevented or deterred from 
discharging his duty as such public servant. in this case it is necessary that the 
object of the accused should be to deter the public servant from discharging his duty 
but it is not necessary to prove any moUve Thirdly, where the public servant is 
assaulted in consequence of anything done or attempted to be done by that public 
scA-ant in the discharge of his duty . in this case it is not necessary that the public 
sewant should be discharging his duly at the time of the assault. The object, too, 
is irrelevant. The only thing that has got to be seen is the motive* 

See Gjmment on the preceding section. 

Public sen ant must be acting in the discharge of his legal duties.—Two 
NTllage watchmen arrested one F on suspicion that he was in possession of stolen pro* 
peity. While he was being taken to the police-station he was rescued from the cus¬ 
tody of the watchmen by certain persons It was held that the watchmen were not 
members of the police force, and had no authonty to arrest F on mere suspicion inas¬ 
much as the statute whereunder they had been appointed was repealed ; and that F 
could not be convicted under this section because it was necessary to make out that 
F and the actual rescuers were acting in pursuance of a common intention within the 
mcaiung of s 34^. 

PRACTICE. 


Evidence.—Prove the same points as those for s, 332, showing that the hurt 
caused was grievous hurt*. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—^Triable 
by Court of Session. • 

Charge.—See s. 332 

Punishment.—See the Cnminal Tribes Act (II of 1897), s. 6; the Burma 
Laws Act (1898), S. 4. 

334. Whoever voluntarily causes hurt on grave and sudden 
Voiuiitaniy caus- provocation\ if he neither intends nor knows him- 
jng hurt on provo- sclf to be likely to cause hurt to any person other 
than the person who gave the provocation, shall be 
punished with imprisonment of either description for a term which 
may extend to one month, or with fine which may extend to five 
hundred rupees, or with both. 


COMMENT. 

This section serves as a proviso to ss. 323 and 324. 

^ BMC, M.,, (1935) 36 Cr.UJ. 964. U J. (1929) 31 P. L. R, ; 

4 (1916) 14 A. L. J. 789, 17 Cr. > V^Aw. sup. 
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Causing hurt on grave and sudden provocation to the person giving the prdvo' 
caticsi is chargeable as an offence under this section, and not under s. 324^ 

1. * Grave and sudden provocation—See Comment on s. 300, exception 1. 


PRACTICE. 

Evidence.—^Prove (1) that the accused caused bodily pain, disease, or in* 
fimuty. 

(2) That it was caused when he was under grave and sudden provocation. 

(3) That he neither intended nor knew it to be likely to cause it to any person 
other than the person who gave the pro\*ocation. 

Onus.—The burden of‘proving sudden provocation, and that the accused 
neitlier intended nor Jmew that he was likely to cause hurt to any person other than 
the person giving the provocation, would lie on the accused. 

Procedure.—^Not cognizable—Summons—Bailable—Compoundable—^Triable by 
miy Maejstrate—Surwnary triaL 

335. Whoever voluntarily causes grievous hurt on grave and 
Voluntarily caus- sudden provocation*, if ne neither intends nor knows 
ing grievous hurt himsclf to be likely to cause grievous hurt to any 

on provocation. person other than the person who gave the provo¬ 

cation, shall be punished with imprisonment of cither description for 
•a term which may extend to four years, or with fine which may ex¬ 
tend to nvo thousand rupees, or with both. 

Explanation .—The last two sections are subject to the same pro¬ 
visos as Exception 1, section 300. 

COMMENT. 


This section serves as a proviso to ss. 325 and 325. 

1. ‘Grave and sudden provocation’.—See Comment on s. 300, exception E 
The provocation and its effects roust be sudden as well as grave; and the deprivation 
of the i^wer of self-control must continue in order to benefit a man who kills 
under circumstances of grave provocation*. If the particular act of which the 
is found guilty is one which imports deliberate design, the plea of grave and sudden 
provocation has not the same effect as In the case of a man who in sudden and 
voked anger strikes a blow, however serious that blow may be. Thus, wberc uie 

accused cut the ni^ of his wife with defibcrale design, the High Court enhanced tn 
sentence to two yeare’ rigorous imprisonment though there was grave pro\'ocaUon • 

‘Sudden provocation*.—A person who, by a single blow with a 
weapon, killed another, entering at dead of night into a dark room where he ^ 
wife were sleeping separately, for the purpose of having criminal intcicoui^ w » 
was held guilty of causing grievous hurt on a grave and sudden provocation. 

Not sudden provocation.—A husband, suspectins his wile of 
himself so as to see her with her paramour, and, having seen an ^ n«uni- 

committed, he came out and caused grievous hurt to the wife. It was held 
ing Uie provocation to be * grave' it was not ' sudden ’ within the meaning 
section^. . 

Amendment.—The word * vrfuntanly' was inserted by the Indian Penal 


» Bhala Chula, (1863) 1 B. H. C. 17. 
Bcchoa Saoui. (1873) 13 W. P. (Cr.) 

I Bhoiuan Chhozan, (1914) 17 Bom. 1* 


R. 68 . 16 Cr. L. J. 16S. .. 3 yf, 

4 C/iaJi««4« Poiamamck, (1863) •> 

R. (Cr) 55 . * ,v q 

» Romtani. (1889) 9 A. W. N- 
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Amendment Act (VIII of 1S82), s. 8. As to the meaning of this word see s. 39, 

SUpiC. 

PRACTICE. 

Evidence.—Pro\e (1) that the accused caused bodily pain, disease, or in- 
finnity. 

(2) That he did so with the intention or knowledge of causing grievous hurt. 

(3) Tliat It was caused when he was under grave and sudden provocation. 

{4} Tliat he neitiier intended nor knew it to be hkdy to cause it to any per- 

san oUier than the person who gave the provocation. 

Onus.—The onus of proving sudden provocation, etc., would, as in s. 334, 
lie on the accused. 

Procedure.—Cognizable—Summons—Bailable—CpmpoundabJe when permission 
IS given by Uic Court before which a prosecution is pending—Triable by Court of 
Session, Presidency Magistrate or Magistrate of the firet or second class. 

Charge.—I (tioHJc end c0ice of MagtstraU, etc.,) hereby charge you (name of 
cccused) as follows :— 

That you, on or about the-day of-, at-, voluntarily caused grievous 

hurt to XY ow grave and sudden provocation given to you by the said XY ((or if 
the person hurt is another say) on grave and sudden provocation given to you by 
A0 and not intending to (or knowing it to be likely that you would thereby) cause 
hurt to XY} and thereby committed an offence piuushable under 6. 335 ol the Indian 
Penal Code, and within my cogruzance (or the cognizance of the Court of Session or 
the High Court). 

And I hereby direct that you be tned (by the said Court <{« cosss tried by . 
Magistrau omit these nords)) on the said ^rge. 

Pumshffleac.—The Lahore High Court has expressed the opinion that an 
oUence under this section should not be leniently treated and a mere sentence of fine 
would not meet the ends of justice. Accused, believing his wife unfaithful to him, 
completely severed her one ear with a razor and a portion of the other ear. He 
was fined Rs. l.OOO. It was held that the act of the accused in deliberately taking a 
razor and mutilating his wife in the way he did constituted as graye a case as could 
well occur under this section, and a mere sentence of fine with no imprisonment 
especially w’hcn the accused was poor was inadequate^ 

33(?. Whoever does any act’ so rashly or negligently* as to en- 
Act endangering danger human life or the personal safety of others, 
Me or pcjson;3 shall be punished with imprisonment of cither des- 
safety of oiiiers. cription for a term which may extend to three 
months, or with fine which niay extend to two hundred and fifty 
rupees, or with both. 

COMMENT. 

Rash and negligent acts, whi* endanger human life or the personal safety of 
others, are punidiable under this secuco) even though no harm follows. They are 
additionally punishable under ss. 337 and 338 if they cause hurt or grievous hurt 

Many specific acts of rashness or tw^ligence likely to endanger life or to cause 
hurt or injury are made punishable by Chapter XIV. 

Object.—The provisions of this secUon are intended to meet cases where acts 
which are in themselves lawful are done so rashly or negligently as to endanger hu¬ 
man life or the personal safety of othfts. 

The offence punishable by this and the following riro sections is the doing of 

I Chulam Nab}, (1932) 33 P. L. R, 72, 33 Cr. L,'J. 368. 
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an act so rashly or negligently as to put in peril the lives and safety of others, but 
without an intention of causing hurt or any knowledge that hurt is likely to be there¬ 
by caused. 


1. ■ Act —See s. 52, supra. The words " any act ” are not linuted to the 
meaning of “any legal acf’^ 

In order to determine whether an act done rashly or negligently, no dis¬ 
tinction ought to be drawn between the act itself and the instalment with which it 
is done. The accused, of whom four were Dharmakartas of a temple, were charged 
with having drawn a car which was not in a good condition and to have thereby 
done an act so rashly or negligently as to endanger human life. The Magistrate 
acquitted them on the ground that the rashness or negligence must relate to the act 
to bring it within the meaning of the section and not to the article or thing in respea 
of or in connection with which the act is done, because the rashness or negligence 
is the quality of the agent that does the act and not that of the subject of the action. 
The High Court disagreed with the opinion of the Magistrate and held that the real 
question for deasion was whether the Dharmakartas had put the car into repair so- 
as to satisfy themselves that it would be safely drawn*. 

2. ‘ Rashly or negligently—See s. 304A, supra. 

Act endangering personal safety of others should have been knowingly 
done.—A person, having a license to conduct swinging durmg a Hindu festival, was 
held not to render himself liable for this offence by allowing persons, in his absence, 
to swing by hooks inserted in the flesh, instead of by being attached to the pole by 
cloth, unless it was shown that he knew of it*. 

The accused was the lessee of a certain temple It appeared that on a cer¬ 
tain day in the year pilgrims and others in large numbers visited this temple. Close 
by the gate leading from an outer courtyard into the inner temple there was a well 
whidi was surrounded by a masonry platform IJ to 2 feet high and the ring ot the 
parapet of the well stood again about one foot above the platform. Early at night 
on the day of the congregation of pilgrims, an accident having occurred, the accused 
at the instance of the police-oflicer in charge had a light placed on or near the one- 
foot parapet, but at a later hour the accused had the li^t removed and thereafter 
between 1 and 2 A.M., while the people were again entering into the inner temple, a 
boy. who had no'previous knowl^ge of the wdl and, in the darkness could not see 
it, fell into it, it was held that the accused was guilty under this section*. The accused, 
a taxi-cab driver, was licensed to drive, but owing to his defective eyesight, was asked 
to wear spectacles at the time of driving. One night, whilst he was driving without 
spectacles, his car collided with another ; but it appeared that he was not to blame 
for the accident. Medical evidence showed that ^e defect in the eyesight of me 
accused was not very much and that it would not appreciably interfere with his effi¬ 
ciency as a driver. He was charged under s. 279 with driving his car in a manner so 
rash or negligent as to endanger human life. The trying Magistrate convicted him 
under this section of doing an act so rashly or negligently as to endanger hum^ 
life. The High Court held that the accused had committed no offence under mis 
section, inasmuch as it was not made out that if he drove his car without weanng 
spectacles he would be acting so rashly or negligently as to endanger human life ° 
the personal safety of others*. 


When riots were taking place in different parts of a town a man possessing 
gun fired shots just to indicate to would-be mischief-makers that there wwe arm 
of defence in the house and that anybody who might be mischievously inclined OTg 
take care of his safety. It was held that such an act would not amount to an oiien 
under this section'*. .. ,g 

* Mahadeo Pandey. [1932] A L J, 224, ♦♦ Narsint Chatan Mahapatra. (19l*J 

33 Cr. L. J. 889 C. W. N. 1176. 16 Cr, L. J. 131. ^ 

* Ttpanna, (1890) 1 Weir 337 5 Abas MtTza, (1918) 42 Bom. 3yt». 

* Gopi Nath Mahto v. Mansajatn Koomar, Bom. L. R. 376. 

(1900) 5 C W. N. 376. « Babu Ram. (1925) 47 AIL 606. 
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Eng^nc•dri^ cr Ictiiog off steam near a thoroughfare.—An engine-driver was 
taking an engine which was letting off steam, along a public thoroughfare, at a time 
tthen the trallic was exceptionally heavy and within a few yards of a large number 
of horses and carriages tsluch had been parked together, in spite of warnings from the 
police that to do so would endanger the public safety. It was held that he was 
guilty of this offence though he might have believed that no danger would m fact be 
caus^*. 

Throwing of stones.—The mere tlirowing of stones on the roof of a person's 
house does not amount to a criminal offence, unless it is done rashly or negligently 
. so as to endanger human life or the personal safety of others*. But if a person inten¬ 
tionally throws a stone at a house or on a house under such circumstances that, al¬ 
though he does not intend to cause hurt, and does not in fact cause hurt, yet he must 
know that he is likely to cause hurt, he commits an offence punishable under this 
section*. Where a priest left his temple at night and then from outside deliberately 
threw bricks at the temple, hoping that the Hindus of the locality would believe that 
the bricks came from the Mahomedan quarters, and that this would lead to a riot 
between the two communities, it was held that the act was a deliberate one and not 
a rash or negligent act*. 

2. ' Rashly or neglfgeotly '.—See S 304A. iupra. 

PRACTICE. 

Evidence.—Prove (1) that the accused did the act in question 

(2) That it was done rashly or negligently. 

(3) That It was such as to endanger the bfe or personal safety of others 

Procedure.—Cogruiable—Summons—Bailable—Not compoundable—Triable by 

any .Magistrate—Triable sumnunty. 

The Calcutta High Court has expressed the view that cases relating to motor 
car acddenis must be tried without dday It is improper to try such a case months 
after the incident when the accused and his witnesses might be entirely unable to re¬ 
construct their recollection as to what had happened’. 

337- Whoever causes hurt to any person by doing any act* so 
Causing hurt by rashly or negligently'* as to endanger human life, or 
tS or”^pSo^ personal safety of others, shall be punished with 
safely of others. imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to five 
hundred rupees, or with both. 

COMMENT. 

“ Hurt may be caused involuntanly, yet culpably. There may have been no 
design to cause hurt, no expectation that hurt would be caused , yet there may have 
been a want of due care not to cause hurt 

A party shall not be deemed to be culpable in respect of any hurt, damage or 
other evil consequence resulting from his act, although he did not use the utmost 
degree of caution that was possible, provided he used such a reasonable degree of 
caution for the exclusion of mischief as was appropriate to the nature of the act and 
the probability of danger in the particular case*. 

Scope.—This section applies only to arts done without any criminal intent. 
Personal injury intentionally caused is neither a rash nor a negligent act*. 


* George Loveday, (1887) 1 Weir 337. 

* Nga Tha Ku, (1879) S. J. L. B 91.« 

» ATja Myol Thin. (1898) P. J. L. 4 B 426; 
Mahadeo Pandey, (1932) A. L. J. 224, 33 Cr. 
L. J. 889. 

* Gaya Prasad. (1929) 51 All. 465 


Kazi JenntT. (1929) 31 Cr- 

« Note M. p. 154. 

» 7th Part R. 33. 

6.‘l ‘^> 
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1. *Act ’.—See s. ZZ, supra. 

2. * Rashly or negligently —See S. 304A, supra. ‘ 

CASES. 

Negligence with reference to a gun.—TTie causing of hurt by negligence in 
the use of a gun falls within the purview of this section rather than of s. 286, But 
where all the evidence against the accused was that he went out shooting in the month 
of July when people were likely to be about in the fields, and that a single pellet from 
his gun struck a man who was sitting in a field, it was held that' this was not suffi¬ 
cient evidence of rashness or negligence to support a conviction under this section^. 

Negligence with reference to poisonous drugs,—A wife administered to her 
husband a love potion in his food to save her from the quarrelsome tongue of her 
husband. The husband took ill on eating the food but subsequently recovered. The 
potion was prepared from dhaiura seeds by araised No. 2 who was her lover and by 
accused No. 3 who was his friend. It was hdd that the wife was guilty under this 
section as she administered to her husband without any care or caution a powder 
which she received from her lover who was at enmity with her husband j that 
accused No 2 was guilty of an offence under ss. ^7 and 109 ; and that accused No. 
■3 was guilty under ss. 328 and 109*. 

Rash operation.—The accused performed an operation with a pair of scissors 
on the lid of die complainant’s eye, and stitched the wound with ordinary thread and 
needle The operation was needless and performed in a primitive way without ariy 
precaution The complainant’s eyesight was damaged permanently to a certain ex¬ 
tent. It was held that the accus^ was guilty under this section*. 

Negligent driving.—A person who caused hurt to the occupants of a motor 
car by rash or negligent driving was held liable under this section*. 


PRACTICE. 

Evidence.—Prove points (1), (2) and (3) as those for s. 336; and further 
(4) that hurt was actually caused. 

pcocedure.—Cognizable—Summons—Bailable—Compoundable when perrm^ 
sion is given by the Court before which a prosecution is pending—Triable by Presi¬ 
dency Magistrate, or Magistrate of the first or second class. 1 

338. Whoever causes grievous hurt to any person by doing 
Causing grievous any arf SO rashly or negligently’ as to endanger hu- 
hurt by act endan- man life, or the personal safety of others, shall Dc 
*Sfety punished with imprisonment of either description 
others. for a term which may extend to two years, or witli 

fine which may extend to one thousand rupees, or with both. 

COMMENT. 


This section deals with grievous hurt engendered by an act done so 
-negligently as to endanger human bfe or the personal safety of others 
-this section is similar in terms to the last section. 


rashly or 
Otherwise 


1 . ' Act ’.—See s. 33, supra. , 

2. ‘Rashly or negligently'.—See s. 304A, supra. ^ 

<iue mainly, if not entirely, to the ra*n<K of the acoi^d “! “ “-“j, fe tot 

drunk and getting on to the wrong side of the/oad, while there were vehicles 


^ Abdus Sattar, (1906 ) 28 All 464. 

* lihagava Cttiyappa, (1916) 19 Bom L 

Jt 54. 18 Cr. L J- 443. ^ 

* Qulam fiyder Panjabi, (1915) 39 Bonu 


523, 17 Bom. L. R. Cr U J- 

* Mahomed Jamal, (1929) 30 _ 

1077. 
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or olhcirnsc to his negligence in not seeing a tonga in front of him and not properly- 
controlling the motor car so as to a\'oid collision, the accused was held guilty of both 
rashness and negligence by which the accident was caused' 

CASES 

Sexual intercourse causing iojuiy to wife.—Under no law is it a rule that a 
husband lias the absolute nght to enjoy the person of his wife w'lthout regard to the 
question of safety to her. Hence, where a* husband had sexual intercourse with his 
wife, aged eleven years, and she died from the injuries thereof, he was held guilty 
of causing grie\-ous hurt by doing a rasli act under this section^ This case led to 
tile passing of Act IV of 1891 See s 375, infra 

Death caused by allowing a cart to go unattended.—Where a person, by 
alloinng his cart to proceed unattended along a road, ran over a boy who was sleep¬ 
ing on the road, it was held that he had committed an offence under s. 337 or under 
this section although the boy might have contributed to his own injury by going to 
sleep on the side of the road' 

Running over by a carriage.—Where the accused’s carnage, which was driven 
at an ordmary pace, on a dark night, knocked dowm an old deaf man and killed him. 
It was held that the question for the Court was whether there was any evidence that 
tlie death of the deceased was induced by an act negligently or rashly directed by 
the accused. If there was no such evidence the accused could not be convicted* It 
was held similarly where a boy was run over by a motor lorry which was driven at 
a moderate speed on the correct side of the road^ 

Negligence in discharging a gun.—^The accused, who owned a paddy held, dis¬ 
charged a gun in the direction of a footpath, close to his held, through which the com¬ 
plainant was passing. The complainant was wounded in his leg and had to be treated 
in the hospi^ and his leg amputated. The accused knew that the footpath was 
generally used by the public. It was held that the accused w’as guilty of culpable 
negligence and was guilty under this section*. 

PRACTICE. 

Evidence—Prove points (1), (2) (3) as those for s. 336, and (4) that such 
act caused grievous hurt. 

Procedure.—Cognizable—Summons—Bailable—Compoundable when permis¬ 
sion is given by the Court before which a prosecution is pending—Triable by Presi¬ 
dency Magistrate, or Magistrate of the first or second class 

V/here a motor driver is being prosecuted for an offence under this section it 
cannot be said that the car has been used by the accused for the commission of the 
offence within the meaning of s 516A, Cnminal Procedure Code, and it is illegal for 
the Magistrate to detain the motor car jiending conclusion of the trial*. 

Charge.—I {name and office of Magistrate, etc,) hereby charge you {name of 
accused) as follows;— ' 

That you, on or about the-day of-, at-, caused grievous hurt to AB- 

by doing an act, to wit-, so ra^y or negligently as to endanger human life or the 

personal safety of others, and thereby oimnutted an offence punishable under s. 338 
of the Indian Penal Code, and within my cognizance. 


I Chaudhu, (1933) 10 O. W N 1211, 35 
Cr. L J. 296 

* livtnee Mohun Mylhee. (1890) IS Cal 
49 In 3 similar case in the Central Pro- 
vmces the husband was punished under 
s. 325 : Moliaminad Aftvan, (1898) 12 C P. 
L. R. (Cr.) 11 : in Sind he was punished 
under s 304A: Skaliu Mehral, (1917) 11 S. 
L. R. 76, 18 Cr L J. 1003. See SfKunhfeu 


Khalit (1924) 3 Pat 410 
3 Matkaji. (1884) Unrep. Cr. C 198. 

* (1871) 6 M H C. Appx. 31. 

s Putin Behary Nandi, (1928) 32 C 
N. 612, 30 Cr. L. J. 402. 

' P. C/iandu, (1912) 13 Cr. L J. 703 

* Phula Sims/;, (1932 ) 33 P.*L R. 386, 
33 Cr. L. J, 347. 
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And I hereby direct that you be tned on the said charge. 

Of Wrongful Restraint and Wrongful Confinement. 

The provisions under this head are for the punishment of offences, in which 
the offender, although he may have no deagn against human life, and no intention 
to inflict bodily hurt, either wholly deprives the injured person of his freedom or in 
•some degree abridges^ his personal liberty. The personal restraint or confinement may, 
in some cases, be ^ slight as to deserve little more than a nominal punishment; but 
the arbitrary imprisonment of a person, which is often a quiet and convenient mode 
■of persecuting him, is a most serious offence, deserving of exemplary punishment*. 

339. Whoever voluntarily obstructs any person^ so as to pte- 
. vent that person from proceeding in any direction 

which that person has a right to proceed*, is said 
wrongfully to restrain that person. 

Exception .—The obstruction of a private way over land or 
water which a person in good faith believes himself to have a law¬ 
ful right to obstruct, is not an offence within the meaning of this 
section. 


ILLUSTRATION. 

A obstructs a path along which 2 has a right to pass, A not believing in good 
faith that he has a right to stop the path. 2 is thereby prevented from passing. A 
wrongfully restrains Z. 

COMMENT. 

Wrongful restraint means the keeping of a man out of a place where he wishes 
to be, and has a right to be^. ‘ Restraint ’ implies abridgment of the liberty of a per¬ 
son against his will. Where he is depnved of his will-power by sleep or otherwise 
he cannot, while in that condition, be subjected to any restraint*. . 

The slightest unlawful obstruction to the liberty of the subject to go when and 
■where he likes to go, provided he does so in a lawful manner, cannot be justified, 
and IS punishable under this section*. 

The following illustrations, given in the onginal Draft Penal Code*, elucidate 
the meaning of this section ;— . 

(а) A builds a wall across a path along which 2 has a nght to pass. ^ * 

thereby prevented from passing. A wrongfully restrains 2. . v, • in 

(б) A illegally omits to take proper onier with a furious buffalo which is u' 

his possession and thus voluntanly deters Z from passing along a road along which 
Z has a riEht to pass. A wrongfully restrams Z. ^ , 

(c) A threatens to set a savage dog at 2, if Z goes along a path along wiuw 
2 has a right to go 2 is thus prevented from going along that path. A wrongim y 

restrains 2. ^ . .. u * a vnlun- 

Cd) In the last illustration, if the dog is not really savage, but ii a vw 
larily causes 2 to think that it is savage, and thereby prevents 2 from going 6 
the path, A wrongfully restrains Z I,. 

From these fflustrations it wiB appear that a person may obstmct air^ 
causing it to appear to that other impossrWe, riifficult. or riangerous to 
-well as by rausing it actually to be impossible, difBcult, or dangerous for that 

“ iUustralions were subseqnenUy dropped as they were s'*''®* 

but they indicate that the obstniction menUoned in the setton do« not ^ 

sical obstruction alone but may mean show of force or threat which 


M & M. 300. 

Note M. p. 154. 

Fateh Muhammad, (1927) 29 P. L. R. 


* Page 59. 
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to change his coursic. Thus, where the accused removed a ladder and thereby detain¬ 
ed a person on the roof of a house, he was held to have committed * wrongful res¬ 
traint’*. 

Ingredients.—The section requires two essentials:— 

1. \’’oIuntary obstruction of a person 

2. Tlie obstruction must be such as to prevent that person from proceeding in 
any direction m whidi he has a n^t to proce^ 

1 . ‘Voluntarily obstructs any person*.—This section relates to voluntary 
obstruction by a person and not to t^structions which are not voluntarily continued 
by the persons accused of tJie obstruction througliout the time the obstruction lasts*. 
So: s. 39 as to the mcamng of ‘ voluntarily 

A verbal prohibition or remonstrance docs not amount to such obstruction®. 
Mere direction or demonstration will not constitute wrongful restraint*. But physi¬ 
cal presence is not necessary Where, therefore, the complainant and his wife and 
daughter occupied a house and dunng their temporary absence the accused put a lock 
on the outer door and thereby obstructed them from getting into the house, it was 
held that the accused was guilty of wrongful restraint®. 

' Person —The obstruction should be to any person Obstruction of a vehi¬ 
cle alone (when no men are obstructed) cannot amount to wrongful restraint. Where 
the complaint against the accused was that they prevented certain carts from pro¬ 
ceeding along the public road and there was no evidence to show that the owners of 
the carts or the carters or any one else were themselves prevented from proceeding 
^ong the public road or wherever else they might have wished to go, it was held that 
the action of the accused did not come within the mischief of s 341 inasmuch as that 
section 15 to be found in Chap XVI of the Code which deals with offences affecting 
the human body, and it expressly makes punishable wrongful restraint of any person 
and not of any vehicle or anything of that sort*. 

2. 'Preveot due person from proceeding in any direction in which that 
person has a right to proceed ‘.—The section requires that the obstruction should 
M so complete and successful as to prevent the person obstructed from proceeding 
in any direction in which he has a right to proceed. The wrong here defined is a 
wrong against the person, and is not complete where the peison is at liberty to go 
’m any direction he pleases. Thus, where the complainant driving a bullock-cart was 
obstructed from taking his cart through the passage, but there was no obstruction to 
the complainant passing through the passa^ alone without the cart, it was held that 
there could be no conviction for wrongful restraint for though the complainant was 
hindered from dnving his cart through the passage, he himself was unobstructed*. 
Where the accused took away the licenses from the complainants (boatmen) with the 
result that they were not permitted by the authorities to ply their boats beyond a 
certain stage m the channel, it was held that it did not amount to wrongful restraint 
The Court said; " ^Vhat section 339, Indian Penal Code, contemplates is that there 
must be obstruction attnbutable directly to the person charged, and the legislature 
apparently did not intend to include within the scope of the section an act which in 
Its remote and indirect consequence might obstruct the free movement of a person 


‘Proceeding’.—^The word "proceed" m this section and s. 340 is not con¬ 
fined to the case of a person who can walk on his own legs or can move by physi¬ 
cal means within his own power. It includes the case of proceeding by outside agency, 
which in the case of a baby means the agency of its natural protector or guardian. If 


* Telapolu Subbadu, (1884) 1 Weir 340, 

* Abdul Solar llahtbax, (1906 ) 9 Bom. L. 
R. 30. 5 Cr. L. J. 97. 

» Karaluri Nagamma, (1882) 1 Weir 

«' Subba Row. (1908) 4 M. L. T. 141. 
« Cr. L. J. 212. 

» Aiumuga Nadar. [1910] M. W. N. 727, 


11 Cr. L. J. 70a 

• Durgapada Chatterjee v. Ndmony Gho¬ 
sh. (1934) 39 C. W. N 143, 60 C L. J. 472. 

Lola. (1912) 15 Bom. L. R. 103. 
Cr L. J. 177. But, see Lakanu Manaii. 
(1925) 27 Bom. L. R. 1419, 27 Cr., L. J. 


* Venkelaramiak. (1903) 11 Cr. L. J. 
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a baby is kept shut up, so that its natural prototor cannot get at it, it is a case of 
wrongful confinement*. 

Public streets.—All members of the public have equal rights in public streets 
and no one section of the community can interdict another section of it from the 
lawful use of such streets. Where tlie accused, a Brahmin, stopped the complainant, 
a convert to Arya Samaj, in a street and took him to task for passing along that 
street, it was held that he was guilty of wrongful restraint®. Restraining a horse on 
which a person is riding so as to prevent him from proceeding at the moment of res¬ 
traint is wrongful restraint®. A conviction for obstructing a person in proceeding 
along a path lying over the accused's private land in the exercise of the former’s right 
as a villager can only be sustain^ when a customary right of way residing in the 
villagers in respect of the path in question has been proved. Such a right is not suffi¬ 
ciently proved by the oral testimony of two or three persons who are only able to say 
that the path has been used by the villagers for over twenty years and in view of 
the exception to s 339 which excepts cases of good faith in the obstructor, no offence 
is established merely by such evidence^. 

Bona fide claim.—If an act is done in good faith under a belief that it is 
justified by law, a conviction under this section will not stand®. A person cannot he 
convicted of wrongful restraint, if he lodes up a house under a bona fide claim to 
the same® The accused, one of the joint-owners of a shop, put her lock on the shop, 
which was let out by the other joint-owner without her consent. The tenant charged 
the accused with the offence of wrongful restraint in that he was prevented by the 
lock from entering the shop. It was held that the accused had committed no offence, 
masmucli as she had affixed her lock to a house of which she was the joint-owner and 
the complainant was no tenant of hers*. 

Excepcion.—It is not an offence to erect a wall against one's premises to pre¬ 
vent other persons from passing over it*. If the accused has acted bona fide then 
no conviction could be made®. 


Wrongful testraiat .—^Where the complainant was taken to a police-sta^r 
registered as a suspect, and passed on in charge of policemen from one police-beat 
to another*®; where a police-officer refused to let a person go home until he gaie 
Bail**; and where the accused prevented the complainants from proceeding in a cer¬ 
tain direction with their carts and exacted from them a sum of money on a false 
plea*®, this offence was held to have been committed. 

IVhere a pereon either was or pretended to be an intending emigrant and went to 
a depot and was there treated as such, receiving meals and an advance of money, it 
was hdd that these facts did not confer either on the emigration agent or his 
man power to prevent him from leaving the depot when he desired to do so, iwo a 
person who restrained him from going out 0 / the depot was guilty of wrongful res- 


The accused, a landlord, prevented a tenant of his who was holding oven f^ 


me accuseu, loiiuiuiu, v»ao o • . . 

entering the room which the tenant had rented from the accused. It was ncia u 


Mahendranath CkakravaTlt, (1934) 62 

3 Sufidaresu'ara Sronthisa}, (1927) 50 

5 Pejia Ponnuswamt Goundan, (1926) 28 
Cr X.. J 320 

4 Pzan Nath Kundu, (1929) 57 CaL ^ 

5 Kanai Lai Gouala, (1897) 24 Sffi; 
Pramatha Nath Barat v. P. C. LahiTt, (1920) 
47 Cal 818 : Kali Das Roha v. Deodhau A^- 
iri. (1925) 41 a L J. 633. 30 C W. N. 192. 

Hoiiana. (1889) Cr. R. No. 10 of 1889, 
L'nrep Cr C 451. 

^ Dai Samtath, (1917) 20 Bom L. R. 


106. 19 Cr. L. J. 351. . 

« HavcU, (1886) F. R « 1!^ , 

» Nalha Si«gh. (1910) P. ^ 

1910, 11 Cr. L. J. 387 ; Kaltdas Raha v Bca 
■ri Mtstri. 00351 30 C W. N. 192> 41 U 


dkaA Mtstri, (1925) 30 C W. N. 

L. J. 633 . , ,,, non 

3® Saminada Pillai, (^^K} Fa’d 

** Skeo SuTun Sahas v Mohomed ta, 
Khan. (1868) 10 IV. R (C*-) ^^■ri^itdhsv. 
** foscahtr Shah v. Grtdharee Cloud. 
(1868) 10 W. R (Cr.) 35 . 

Shatk Ahmed. (1911) 21 Af- C J- 
(191H 1*M. W. N. 369. 
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lie \Tas guilty of wrongful rcatruint, for a tenant holding over had a position recognized 
by Uic Jaiv. and he iiad a nght to retain possession of the premises lie occupied as even 
against Uie landlord himself until dispossessed m course of law' The accused, who 
were co-owners of a well, obstructed another co-owner (complainant) from using the 
mot to whicli he had joked his bollocliaon llie slope to tlie well on the ground that he 
had not paid his share of expenses on the well It was held that the accused were 
guilty o( Kzqtizfu] restraint inasmuch as tliey lad obstructed the complainant from 
proceeding wiUi his bullocks in a direction in which he had a right to proceed with 
lus bullocks*. 

No wrongful restraint.—Where the accused prevented the building of a party- 
wall tK-iwecn two adjoining backwards*. where toll was demanded of carlmen m good 
faith, and they went away with ihar bullocks leaving the carts*, where the complain¬ 
ant lud. for the'purpose of remox’al, placed certain goods upon a cart, and the accused 
came ami turned the cart upside down, and the dungs fell to the ground, upon which 
die complainant went away-*, where the accuset^pfaccd an obstruction m a road over 
whidi the complainant had a nght of passage for men and cattle, thereby preventing 
cattle from passing but leaving a portion of the way m such a condition as to be 
passable by human beings". where A invited B to his house in order to be ready to 
gi\e CMdcnce in a judicial proceeding, and A used neither physical coercion nor threat 
of any kind to detiim B in the house, but B irom a mere general dislike or dread of 
gi\ing olTence to A remained there’. where the accused caused Panahs to stand m a 
public street in the vicinity of a temple with the object of preventing the complainant 
from conducting a religious procession from fear c.' pollution*. and wheie the accused 
put up a tin-projecuon oscr the comjilainant's ccirpound wall so as to hang over his 
paved courtyard at a height of six feet ten ir..*h.ts above the ground and the projection 
did not prevent any one moving below if', it was held that the act of the accused did 
not amount to an obstruction within the meaning of this section. 

340. Whoever wrongfully restrains any person* in such a man¬ 
ner as to prevent that person from proceeding’ be- 
yond certain circumscribing limits’, is said “ wrong¬ 
fully to confine” that person. 

ILLUSTRATIONS. 

(<j) A causes Z to go within a walled space, and locks Z in. Z is thus pre¬ 
vented from proceeding in any direction beyond the circumscnbing line of waff A 
■wrongfully confines Z. 

(b) A places men witlr firearms at tlie outlets of a building, and tells Z that 
they will fire at Z if Z attempts to leave the building. A wronglully confines Z. 

COMMENT. 

Ingredients—The section requires two essentials;— 

1. Wrongful restraint of a person 

2. Such restraint must prevent that person from proceeding beyond certain 
circumscribing limits. 

1. 'Whoever wrongfully restrains any person’.—^Wrongful confinement, 
which is a form of wrongful restraint, is the loeping of a man within limits out of 


1 fia)t Gulam Afahomed, (1918) 43 Bom. 
531, 21 Born L. R. 261. 

* Lahaitu Manajt, (1925) 27 Bom. L. R 
1419, 27 Cr L. J. 149: but see Rama Lola, 
(1912) 15 Bom L. R. 103, 14 Cr. U }. 177. 

* VeHl:<rtac/iafo>n Ptllai, (1881) I Weir 

" FadaCi Chetichu Reddt, (1883) Weu 
(3rd. Edn.) 258. 


* /uggeshwar Dass v. Xoylash Cfiunder 
Chatla;ee. (1885) 12 Cal. 55 

® (1899) I Weir 340. 

Ifkihman Kalian, (1875) Cr. R. for 
187a, Unrep. Cr. C. 89 

• Venkata Subba Reddy, (1910) 7 M 1_ 
T. 366. (1910) M. W. N. 72. 11 Cr L. 12^ 
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a baby is kept shut up, so that its natural protector cannot get at it, it is a case of 
wrongful confinement^. 

Public streets.—All members of the pubhc have equal rights in public streets 
and no one section of the community cmi interdict another section of it from the 
lawful use of such streets. Where the acctised, a Brahmin, stopped the complainant, 
a convert to Arya Samaj, in a street and took him to task for passing along that 
street, it was held that he was guilty of wrongful restraint®. Restraining a horse on 
which a person is riding so as to prevent him from proceeding at the moment of res¬ 
traint is wrongful restraint®. A conviction for obstructing a person in proceeding 
along a path lying over the accused’s private land in the exercise of the former’s right 
as a villager can only be sustain^ when a customary right of way residing in the 
villagers in respect of the path in question has been proved. Such a right is not suffi¬ 
ciently proved by the oral testimony of two or three persons who are only able to say 
that the path has been used by the villagers for over twenty years and in view of 
the exception to s 339 which exapts cases of good faith in the obstructor, no offence 
is established merely by such evidence*. 

Bona fide claim.—If an act is done in good faith under a belief that it i» 
justified by law, a conviction under this section will not stand®. A person cannot be 
convicted of wrongful restraint, if he locks up a house under a bona fide claim to 
the same®. The accused, one of the joint-owners of a shop, put her lock on the shop, 
which was let out by the other joint-owner without her consent. The tenant charged 
the accused with the offence of wrongful restraint in that he was prevented by the 
lock from entering the shop It was held that the accused had committed no offence, 
inasmuch as she had affixed her lock to a house of which she was the joint-owner and 
the complainant was no tenant of hers®. 

Exception.—It is not an offence to erect a wall against one’s premises to pre¬ 
vent other persons from passing over it* If the accused has acted bona fide then 
no conviction could be made*. 


CASES. 


Wrongful restraint.—Where the complainant was taken to a police-stauon, 
registered as a suspect, and passed on m charge of policemen from one police-beat 
to another*® ■, where a police-officer refused to let a person go home until he ga'C 
Bail**; and where tlie accused prevented the complainants from proceeding in ^ 
tain d'irection with their carts and exacted from them a sum of money on a falic 
plea*®, this offence was held to have been committed. 

^Vhere a person dther was or pretended to be an intending emigrant and went to 
a depot and was there treated as such, receiving meals and an advance of money, i 
was held that these facts did not confer either on the emigration agent or his wa^* 
man power to prevent him from leaving the depot when he desired to do so. and a 
person who restrjuned him from going out of the depot was guilty of wrongful rcs- 

-pile accused, a landlord, prevented a tenant of his who was holding over, 
entering the room which the tenant had rented from the accused. It was held m 
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he NVuS gwUy of wtongful restraint, for a tenant holding over had a position recognired 
by Uie law, and he had a right to retain possession of the premises he occupied as even 
against tire landlord lumsclf until dispossessed in course of law* The accused, who 
were co-owners of a well, obstructed another co-owncr (complainant) from using the 
mol to whicli he had yoked lus bullocks on tlie slope to the well on the ground that he 
had not paid lus share of e.\penscs on the wdl It was held that tlie accused were 
guilty of WTQrgful restraint inasmuch as they liad obstructed the complainant from 
proceeding witii lus bullocks m a direction in which he had a right to proceed with 
his bullocks’. 

No wrongful restrainr—^Where the accused prevented the building of a party- 
wall baween two adjoining backyards’, where toll was demanded of cartmen in good 
faith, and they went away with their bullocle leaving the Carts*; where the complam- 
"ant had, for tnc‘purpose of removal, placed certain goods Upon a cart, and the accused 
came and turned the cart upside down, and tlie things fell to the ground, upon which 
Uie complainant went away-*. where the accuset^placed an obstruction m a road over 
whidi the complainant had a nght of passage for men and cattle, thereby preventing 
cattle from passing but leaving a portion of the way m such a condition as to be 
passable by human beings®, where A invited B to his house m order to be ready to 
give evidence in a judicl^ proceeding, and A used neither physical coercion nor threat 
of any land to detain B in the house, but B irom a mere general dislike or dread of 
giving offence to A remained there’. where the accused caused Panahs to stand in a 
public street m the vicinity of a temple with the object of preventing the complainant 
from conducting a religious procession from fear of pollution*: and where the accused 
put up a tin-projection over the complainant’s ccir.pouniJ wall so as to hang over hts 
paved cojTtyaid at a height of %i% feet ten inches above the ground and the projection 
dud not prevent any one moving below it®, it was held that tlie act of the accused did 
not amount to an obstruction within the meaning of this section 

340. \A'hoevcr wrongfully restrains any person’’ in such a man¬ 
ner as to {prevent that person from proceeding' be- 
yond certain circumscribing limits*, is said “ wrong¬ 
fully to confine " that person 

ILLUSTRATIONS. 

(a) A causes Z to go within a walled space, and locks Z in. Z is thus pre¬ 
vented from proceeding in any direction beyond the arcumscnbing hne of wall A 
wrongfully confmes Z. 

(&) A places men with firearms at the outlets of a building, and tells Z that 
they will fire at Z if Z attempts to leave tlie building. A wrongfully confines Z 

COMMENT. 

logredients.—The secticm requires two essentials:— 

1. Wrongful restraint of a person 

2. Such restraint must prevent that person irom proceeding beyond certain 
circumscribing limits. 

I, 'Whoever wrongfully restrains any person’.—Wrongful confinement, 
which IS a form of wrongful restraint, is the keeping of a man within limits out of 
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which he wishes to go, and has a right to gtf. 

2. ‘ Prevent that person from proceeding beyond certain circumscribing 
limits —^There must be a total restraint, not a partial one. If one man merely 
obstructs the passage of another in a particular direction, whether by threat of per¬ 
sonal violence or otherwise, leaving him at liberty to stay where he is or to go in any 
other direction if he pleases, he cannot be said thereby to imprison him. Imprisonment 
is a total restraint of the liberty of the person, for however a short time, and not a 
partial obstruction of his will, whatever inconvenience it may bring on him*. A Sub- 
Inspector inducting an investigation is within the law when he sends for a person 
to the police-station who can in his opinion give information about' a crime and a 
constable and a chaukidar, who do no more than bring such a person to the Sub- 
Inspector and tell him to sit down until the Sub-Inspector sees him, are committing no 
offence whatever. They are merely obeying the lawful order of their superior officer 
and cannot be charged with wrongful confinement under s. 342*. 

“ Proof of actual physical obstruction is not essential to support a charge ol 
wrongful confinement. It must, in each case, be proved that there was at least such 
an impression produced in the mind of the prisoner as to lead him reasonably to be¬ 
lieve that he was not free to depart and that he would be forthwith restrained if he 
attempted to do so. The mere threat of some future harm in case of departure will 
not suffice if the prisoner knew that it was open to him to go away and refrained from 
doing so lest he should suffer such harm. But if the circumstances were su^ as to 
justify and to create the belief that he could not depart without being seized immedi¬ 
ately, then.. .it would be proper to hold that he was obstructed and confined 

'Prevent that person from proceeding’.—^There can be no wrongful confine¬ 
ment when a desire to proceed has never existed, nor can a confinement be wro^fuJ 
if it was consented to by the person affected*, or if an escape is open to a person if h® 
wished to avail himself of it*. The retaining of a person in a particular place, or the coin- 
pelling of him to go in a particular direction, by force of an exterior will overpowering 
or suppressing in any way his own voluntary action, is an imprisonment on the pad 
of him who exercises that exterior will*. The accused, a District Traffic Superin^* 
dent, being under the bona fide impression that the complainant had admitted 
he had travelled without a ticket, seized the hand of the complainant and dragged him 
to the ticket collector and ordered the ticket rollector to realize the full fare. It was 
held that the accused was guilty of wrongful confinement®. 


* Certain circumscribing limits ’.—“ A prison may have its boundary latgj 
or narrow, visible and tangible, or, though real, still in the conception only; it may 
itself be moveable or fixed : but a boundary it must* have; and that boundary tft 
party imprisoned must be prevented from passing; he must be prevented 
leaving that place, within the ambit of which the party imprisoning would 
him. exc^t by prison-breach. Some confution seems to me to arise from 
ing imprisonment of the body with mere loss of freedom : it is one part oi 
definition of freedom to be able to go whithersi^ver one pleases; but 
is something more than the mere loss of this power ; it includes the 
within some limits defined by a will or power exterior to our own ’'»• In ^ 
course of a night, both ends of a street were walled up, and there was no ^ 
from the house but into the street, I should have no difficulty in sa^ng tme ^ 
inhabitants were thereby imprisoned; but, if only one end were walled up, ^ 
armed force stationed outside to prevent any scalmg of the wall o'" .Q-e, 

way, I should feel equally clear that there was no imprisonment, it men: 


» Note M. p. 154. 

a fftrd V. /ones, (1845) 7 Q. B. 742, 751, 
752. 


^ AbduJ Karim, (1930) 6 Luck. 358. 

* Per Fulton, J, In Shamlal /ahai 
(1902 ) 4 Bom L. R. 79, 82. 

» Afuhammad Dm, (1893) P. R. Na '• 
of 1894. 


• Ramdat, (1900 ) 4 C \ CaP- 

T Parankusam Narasaya A 39a 

(oiB R. A. C. Stuart, (1^]. ? %osb. 

a S. A. Hamid V. Sudhitmohan t/flo 
(1929 ) 57 Cal. 102. 

a Per Colendce. J.. m Bird '• / 
(1845) 7 Q. B. 742. 744. 


SEC. 340.1 


WRONGFUL CONFINEMENT. 


831 


ihe street would obviously be the prison; and yet, as obviously, none would be 
confined to it 

Evxry confinement of the pereon is an imprisonment, whether it be in a 
common pnson. or in a private house, or m the ^cks, or even by forcibly detaining 
one in the public streets*. 

Moral force.—Detention through tlie exercise of moral force, without the 
accompaniment of ph>-sical force or actual conflict, is sufficient to constitute this 
offence*. 

Malice.—Malice is not an essential ingredient in the offence of wrongful 
confinement*. 

Period of confinement.—The time during which a person is kept in wrongful 
confinement is immaterial, e.\cept with reference to the extent of pumshment® 

Arrest by third persons at tlie dtrccuon of a police-officer.—If a police- 
officer, without arresting a person himself, directs some of the neighbours to take 
charge of him, the police-officer is responsible m the same way as if he had himself 
made the arrest, the person arrested by his order being in law in his custody^ 

Diffetecicc between malicious prosecution aud false imprisonment.—It be¬ 
comes necessary here to consider the difference between s 211 and this section, le, 
between malicious prosecution and false imprisonment. “ The distinction between 
false imprisonment and malicious prosecution is wdl illustrated by the case where, 
parties being before a magistrate, one makes a charge against another, whereupon 
the magistrate orders the person charged to be taken into custody and detained 
until the matter can be investigated. The party making the charge is not liable to 
an action for false impnsonment, because he does not set a roimsterial officer m 
motion, but a judiaal officer The opinion and judgment of a judicial officer are 
interposed between the charge and the impnsonmeiu. There is, therefore, at once 
a line drawn between the end of the impnsonment by the ministerial officer and the 
commencement of the proceedings before the judicial officer. It is fallacious to 
inquire whether or not the one is severable from the other, until you find some 
inseparable connection between them”*. Thus, the question is, does the defendant 
’set a ministerial or a judicial officer m motion? If the former, he may be liable 
for false Impnsonment, if the latter, for malicious prosecution . 


CASES 


Wrongful 'confinement.—Where the acaised refused to obey an order in 
writing Improperly issued by a police-officer, and the police thereupon took her into 
custody*; where a Superintendent of Police illegally wrote a letter to a person, who 
was accused of an offence for which he could not be arrested without a warrant, 
directing him to present himself before a Magistrate, and sent two constables to 
accompany him, and prevented him from speaking to anyone*; where a peison 
discharged by a Magistrate was subsequently re-arr^ed on the same charge*® ; where 
a police-officer arrested, without a warrant, a British subject in British India on a 
charge of criminal breach of trust or other cognizable offence committed outside 
Bntisli India**: where a Village Mapstrate maliciously ordered a certain person, 
who had resisted the detention of pigs found trespassing, to be arrested**; where a 
Jail Doctor confined an offender, who was already undergoing imprisonment, in a 
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cell within the jail for the purpose of administering enema against his wiU‘: where 
an Abkari Inspector detained a man all ni^t to prevent his being tampered with*; 
where a person living in a town, where medical assistance was available, kept in 
heavy chains his own brother who was subject to insanity of an intermittent kind and 
who was found to be sane by the District Judge who ordered his production before 
the Court*; where the accused got the complainant who was their debtor arrested 
and taken to jail by a bailiff during the subsistence of a protection order in his 
favour*; and where a person acting under a bona fide belief that another person 
had abducted a minor girl arrested him and kept him in his own custody instead 
of taking him to a police-station*, the offence of wrongful confinement was held 
to have been committed. 

The accused, a police constable, detained some persons as suspects for several 
days. They were not fettered, but they were made to stay in a ciroimscnbed limit. 
Their meals were brought to ^em, or police or village servants were sent with them 
to their houses for their meals and they were brought back. It was held that the 
accused was guilty of wrongful confinement*. Where two police-officers arrested with¬ 
out a warrant a person who was drunk and creating disturbance in a public street, and 
confined him in the police-station though one of them knew his name and address 
and it was not found to what extent lie was a danger to others or their property, it was 
held that the arrest having been made by the police-officer without a warrant, for a 
non-cognizable offence, their action amounted to wrongful confinement, unless it was 
justified under the provisions of the Code relating to the right of private defence or 
under s 81*. Accused No 1 brought a woman, who was his kept mistress, fr^ 
Kolhapur and kept her with accused No. 2, a brothel-house-kecper in Bombay. On 
previous occasions too he had supplied women to accused No. 2 to be used as pros¬ 
titutes The woman was made to live as a prostitute m the house, the erilrance 
to which was guarded, and a watch was kept over her movements Occasionally 
she was allowed to go out under suiveillance It was held that both the accused 
were guilty of wrongfully confining the woman* 

Mistaken exercise of power by a police-officer.—Where a person went to a 
police-station to lodge a complaint, and the police-officer, in conscqu^ce 
thing, restrained the person until he consulted his superior, and then discharged nifo 
on his own recognizance, he was hefd to have committed no offence. .The Court 
said ; “Although the petitioner may have exceeded the limits of his authority, ana 
may have done an act which he was not justified m doing, and so rendered himsu 
liable to a civil suit for damages, the facts found do not, m our judgment, amount o 
the criminal offence of wrongful restraint”*. The accused, a police-officer, came 
down to Bombay from up-country with a warrant to arrest a person. After 
able inquiries and on well-founded suspicion he arrested the complainant under m 
warrant believing in good faith that he was the person to be arrested. The co • 
plainant having proceeded against the accused for wrongful confinement it was h 
that the accused had committed no offence since he was protected by s. 76>®. 

Legal attest.—Where the arrest is legal, the police-officer making die 
cannot be successfully proceeded against on a diarge under this section”. An 
airesUng a judgment-debtor under a warrant which directs him to produce die ju ^ 
ment-debtor when arrested before the Court with all convenient speed, is 
wrongful confinement if, having effected the arrest when the Court is not suung. 
confines him m the house of the judgmait-creditor till (he next sitting of the Lou 
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If a debtor arrested in execution of a avil prexsss protests to the peon arresting him 
that he has been attending a tnal going on at the time as a party and is, as such, 
exempt from arrest under s. 135 (2) of the Civil Procedure Code, the pcxin does not 
commit an offence under s. 342, nor any other offence, if he makes no investigation as 
to the truth of the plea but arrests the judgment-debtor and produces him before the 
Court The decree-holder on v.hose identification the judgment-debtor is arrested in 
such circumstances docs not commit an offence under s 342 read with s. 109 inasmuch 
as the peon commits no offence. ^Vhere a judgment-debtor arrested in execution of a 
civil process was taken forthwith to the Court which had issued the warrant but could 
not be produced till two hours later because the Munsiff was engaged m hearing a 
case, it was held that there was no wrongful deteiUion during the mtervaP 

341. Whoever tvrongfuijy restrains any person, shall be punish¬ 

ed with simple imprisonment for a term which may 
•wm^M°resmjnL extend to one month, or with fine which may extend 
to five hundred rupees, or with both. 

PRACTICE. 

Evidence.—Prove (1) that the accused obstructed a person. 

(2) That such obstruction prevented the person from proceeding in a direc¬ 
tion in which he had a nght to proceed- 

. That the accused caused such obstruction voluntanlyJ. 

The obstructor roust intend or know or have reason to believe it to be likely 
that the means adopted would cause the obstruction of the complainant*. 

Procedure.—Cognizable—Summons—Bailable—Compoundable—Triable by any 
Magistrate—Triable summanly. 

It is not advisable to try summarily public servants whose whole career might 
depend upon the result^ 

Magistrate cannot order the removal of an obstruStioo.—A Magistrate, while 
convicting an accused person for wrongfully restraining a person by the erection of a 
hut or by any similar act of obstruction, cannot pass an order, under this section, that 
the hut or other means of obstruction ^ould be removed*. 

Sututory application,—See the Madras City Municipal Act (Mad. Act IV of 
1919), s. 364. 

Punishment.—“ The offence of wrongful restraint, when it does not amount 
to wrongful confuiement, and when U is not accompanied with violence, or with the 
causing of bodily hurt, is seldom a serious offence and we propose, therefore, to visit 
It with a light punishment 

342. Whoever wrongfully confines any person, shall be punish- 

Punishment for imprisonment of either description for a 

wrongful confine* term which i^ay extend to one year, or with fine 
. which may extend to one thousand rupees, or with 

both. 

PRACTICE. 


Evidence.—^Prove (1) that the accused obstructed the complainant. 
(2) That such obstruction was voluntary. 
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■ (3) That the effect of sudi obstruction was to restrain that person from pro¬ 
ceeding beyond a certain limit 

(4) That the restraint was wrongful. 

Procedure.—Cognizable—Summons—Bailable—Compoundable—Triable by 

Presidency Magistrate, or Magistrate of the first or second class. 

Separate sentences.—Where the accused were convicted under this section and 
s. 352, and sentenced separately for each of the offences, the acts found against them 
being that they seized, dragged, and pu^ed the complainant to a certain place in order 
to punish him, it was held that what the accused had been punished for was the whole 
series of acts, and that series of acts came within the definition both of wrongful con¬ 
finement and using of cnminal force, and acojcdingly the case fell within the second 
para, of s. Tl*. Where wrongful confinement was the common object of an unlawful 
assembly, and that was the essential ingredient in the constitution of an offence under 
s. 147, it was held that, having regard to the provisions of s 71, a separate sentence for 
^Vrongful confinement was illegal*. 

Charge.—The charge should run thus :— 

I {name and office of Magistrate, etc.,) hereby charge you {name of accused) 
as follows .— 

That you, on or about the———<lay of———, at———, wrongfully confined 
AB, and thereby committed an offence punishable under s. 342 of the Indian Penal 
Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

343. Whoever wrongfully confines any person for three days 
Wrongful con- or more, shall be punished with imprisonment of 

finement for three either description for a term which may e.\tend to- 
or more days. years, or with fine, or with both 

• COMMENT. 

The period of three days will be counted from the time that the complainant 
is illegally confined. 

PRACTICE. 

Evidence.—Prove points (1) to (4) as those for s. 342 and (5) that such 
restraint was for a period of three or more days. 

Procedure.—Cognizable—Summons—Bailable—Compoundable when perms- 
sion is given by the Court before which the prosecution is pending—^Triable by "re¬ 
sidency Magistrate, or Magistrate of the first or second dass. 

Charge.—See the form of charge for s. 342. In that form for “ confined AB 
substitute “ confined AB for—days ”. ^ 

344. Whoever wrongfully confines any person for ten 

Wrongful con- shall be punished with imprisonment 0^^^“ 

finement for ten description for a term which may extend to t 

or more days. years, and shall also be liable to fine. 

COMMENT. ■' ' 

Object.—The authors of the Code say : “ One aggravaUng 
duration of the confinement. Confinement for a quarter of an hour indt'^' 

be a mere frolic, which would deserve only a nominal punishrnent, 
might be so harmless as not to amount to an offence!. .But wrongful conn 

1 Fakira Khan. (1905 ) 4 CL.J. 90^ 4 * Aliw V, ^ 


SECS. 342-345.) 


WRONGFUL CONFINEMENT. 


835 


linued during many days will always be a most senous offence. We have attempted 
to frame the law on this subject in such a manner as to give the offender a strong 
moti\-e for abridging the detention of his prisoner”^. The Law Commissioners 
obser\'e ; “ One carmot conceive of a wrongful confinement continued for ten days or 
more without deliberation and reflection and a special regard to the penal consequences, 
and when a man sees that by persisting in his offence he is every day becoming liable 
to a certain additional punishment, the motive to his prisoner free will grow stronger 
daily ”2. 

PRACTICE. 

Evidence.—Prove points (1) to (4) as those for s 342 and (5) that such 
restraint was for a penod of ten or more days. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable by 
Court of Session, Presidency Mapstrate. or Magistrate of the first or second class 

Punishment,—Fine alone is not a legal sentence for a prisoner convicted under 
this section*. 

Charge.—See the form of charge for s 342. In that form for “ confined AB ” 
substitute “ confined AB for-days ”. 

345. Whoever keeps any person in wrongful confinement, 
Wrongful con- knowing that a writ for the liberation of that per- 
fiaemmt of person jon has been duly issued, shall be punished with 
imprisonment of either description for a term which 
issued. may e.xtend to two years in addition to any term of 

imprisonment to which he may be liable under any other section of 
this Chapter. 

COMMEN'l . 


There must be knowledge on the part of the accused that a wnt of liberation 
has been issu^ Mere belief is not sufficient;' knowledge ’ is a much stronger word 
than ' belief' as the latter is stronger than ' suspect 


PRACTICE. 

Evidence.—^Prove (1) that the accused kept a person in confinement. 

(2) That such confinement* was wrongful. 

(3) That a writ of liberation had been’duly issued. 

(4) That the accused knew of such wnt, when he kept the person wrong¬ 
fully confined. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable—Tna- 
ble by Court of Session, Presidency Mapstrate, or Magistrate of the first or second 
class. 


Charge.—I {name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows •— 

That you, on or about the-day of-, at-, wrongfully confined 

AB, knowing at the time of such wrongful confinement that a writ for the liberation 
of the said AB had been duly issued, and therdjy committed an offence punishable 
under s 345 of the Indian Penal Code, and within my cognizance [or cognizance of 
the Court of Session (or the High Court) |. , 

And I hereby direct that you be tried {by the said Court (m coses tried by 
Magtstrale omit these tvords)] on the smd charge 


» Note M, pp. 154, 155. 

2 1st Rep. s. 393. p. 281 
J Bahirii bin Krishna}!. (1863) 1 B.H.C, 


(Cr. C) 39. 

* Rattgo Timaji, (1880) 6 Bom. 402, 403. 
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346. Whoever wrongfully confines any person in such man¬ 
ner as to indicate an intention that the confinement 
finemra?insecrrt°' person may not be known' to any person 

interested in the person so confined, or to any public 
servant', or that the place of such confinement may not be known to 
or discovered by any such person or public servant as hereinbefore 
mentioned, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to two years in addition to any 
other punishment to which he may be liable for such wrongful con¬ 
finement. 

COMMENT. 

- The offence consists m wrongful confinement, aggravated by the offenders 
endeavour to deprive his prisoner and'those Interested in him or bound to protect him 
of the remedies which the law gives against this wrong. 

1. ‘Intention that the confinement of such person may not be known . 
—In order to render a person liable under this section, it must be shown that the 
wrongful confinement was of such a nature as to indicate an intention that the person 
confined should not be discovered The complainant, a woman, went to the Cour^o 

* lodge a complaint of ill-treatment and torture against some relatives of the accuw 
The case not having been finished that day, she was asked to attend the Court the 
next day. As she was departing she was accosted by the accused who put her into 
a carnage and drove her away, taking her to vanous places, all strange and 
to her at one or other of which shi 
meantime on account of her disappi 

produced by them before a pleader, . ^ hm 

she was made over to the police. The Sessions Judge convicted the accused unow 
this section but the High Court set aside the conviction on the ground that therejsa 
no intention that she should not be discovered and that her confinement was not actual 
but potential as she was induced but not forced*. 

2. ‘ Public servant—See s. 21, supra. 


PRACTICE. 


Evidence.—Prove points (1) to (4) as those for s, 342; and (5) that su 
confinement was secret against {a) any person interested in the captive, or (h) a 
lie servant, or (c) discovery of the place of confinement 

Procedure.—Cognizable—Summons—Bailable—Compoundable wh^ • 
sion is given by the Court before which the prosecution is pending—Tna 
the Court of Session, Presidency Magistrate, or Magistrate of the first or second 


347. Whoever wrongfully confines' any person for the pu 

,,, ,, pose of extorting from the person confineth or ir 

finement ti eS any person interested in the Person confined, ) 
property or con- property or valuable security*, or of constra 
strain to illegal act. fi. ^ c j ;nf/.rp<;ted in SUCn 

the person confined or any person interesicu « 

person to do anything illegal or to give any information ^”‘9 . 
facilitate the commission of an offence’, shall be punished wi 
prisonment of either description for a term which may ex 
three years, and shall also be liable to fine. 
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COM MENT. 

This and tlie next section may be compared with ss. 329 and 330, as the aggra- 
%-aUng circumstances mentioned in the former are the same as m the latter. 

1. • Wrongfully confines *.—A head constable in charge of a police outpost 
agreed to drop proceedings against K, who had been arrested on a certain charge, on 
condition that K paid to him a sum of money TTie head constable sent away K m 
charge of two chowkidais to procure the money. In order to effect this object the 
choKkidars subsequently confined K at various places and maltreated him It was 
held that It would be impossible to hold the head constable guilty of abetting an 
offence under this section in the absence of proof that he gave definite orders to that 
end*. 

2. ' Valuable security ’.—See s. 30. supra In Patna if a person places his 
thumb-impression on a blank sheet of paper, the understanding between him and the 
person to whom he delivers the piaper ordinanly is that it is to be converted into a 
‘ valuable security ’. The thumb-impression is regarded as the signature of an illite¬ 
rate man*. ^Vhere the accused intentionally put the executant in fear of injury to 
himself and thus dishonestly induced him to place his thumb-impression upon certain 
blank pieces of papers, it was held that the documents extorted were valuable securities 
and the accused were guilty under this section*. 

3. * Offence ’.—The word ** offence ” here means a thing punishable under- 
this Code or any special or local law (s. 40) 

PRACTICE. 

Evidence.—Prove points (1) to (4) as those for $. 342 ; and 

(5) that such confinement was for the purpose of (a) extorting property, or 
a valuable secunty, or (b) constraiiung the doing of anything illegal, or (c) giving 
information w'hich might facilitate the commission of an offence. 

(6) That such extortion or constraint was from, or of. the i^rson confined, 
or someone else interested in him. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first or second class. 

Charge.—I (name and office of Magtslrate, etc,) hereby charge you (name 
of accused) as follows :— 

That you,' on or about the-day of-, at-, wrongfully confined 

AB for the purpose of extorting from the said AB )or from a certam person interested 

in the said AB, to wit, CD] a certain property, to wit-, and thereby committed 

an offence punishable under s. 347 of the Indian Penal Code, and within my cognizance 
[or within the cognizance of the Court of Session (or the High Court)]. 

And I hereby direct that you be tried Jby the said Court (in cases tried by 
Magistrate omit these words)] on the said char^ 

348. Whoever wrongfully confines’ any person for the^ pur¬ 
pose of extorting from the person confined or any 
finSnM?U) extort pcrson interested in the person confined any con- 
confession or com- fcssion Or any information which may lead to the 
detection of an offence* or misconduct, or for the 
purpose of constraining the person confined or any 
person interested in the person confined to restore or to cause the 
restoration of any property or valuable security* or to satisfy any 
claim or demand, or to give information which may lead to the res- 

* Luchmun Singh, (1904 ) 31 Cal 710. » Ibid. 

* Battsa Stngh, (1932) 13 P. L. T. $88. 
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toratibn of any property or valuable security, shall be punished with 
imprisonment of either description for a term which may extend to 
three years, and shall also be liable to fine. 

■COMMENT. 

This section may be compared with s. 330. 

1. 'Whoever wrongfully confines'.—^The person liable is the person who 
wrongfully confines. The appdlants charged the prosecutor with theft, and he was 
handed over to the police. It was held that the police, and not the appellants, were 
responsible for any oppression or Portion practised by the police on the prosecutor 
while m confinement^ 

2. ' Ofience ‘.—The word “ office" here means a thing punishable under 
this Code or any special or local law (s. 40). 

3. ' Valuable security ’.—See s. 30, supra. 

PRACTICE. 


Evidence.—Prove points (1) to (4) as those for s. 342; and 

(5) that such confinement was for the purpose (a) of extorting a confession, 
tor some informaUon, etc., or (6) of constraining the restoration of some property, or 

(c) valuable secunty, etc. ' 

(6) That such extortion or constraint was from, or of, the person confined, or 
some other person interested m him. 

Procedure.—Copizable—Summons—Bailable—Not compoundable—Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first class. 

As to joinder of charges, see Fakirapd?. 

Cbarge.'^I {name and office of Magistraie, etc.,) hereby charge you 
of accused) as follows;— 

That you, on or about the—day of-at-, wrongfully confined ok 

AB for the purpose of extorting from the said AB {or from one CD in whom in 
said AB was interested) any confession {or any information which may lead to ui 
detection of an offence, or misconduct, or for the puipose of constraining the peiw 
confined to restore, or to cause the restoration of any property or valuable 
or to satisfy any claim' or demand or to give information which may ^ ^ 
restoration of any property or valuable security), and thereby comnuttw 
offence punishable under s. ^8 of the Indian Penal Code, and within my cogniz 
[or the cognizance of the Court of Session {of the High Court)]. . , . 

And I hereby direct that you be tried [by the said Court (in cases trt / 
Alagxstrate omit these words)] on the said charge. 


349. 


Of Criminal Force and Assault. 

A person is said to use force to another if he causes 


tion, change of motion, or cessation of motion 
other, or if he causes to any substance such 
or change of motion, or cessation of motion as brings that su . 
into contact with any part of that other’s body, or with 
which that other is wearing or carrying, or with p^Qyjded 

cd that such contact affects that other’s sense of feeling. 
that the person causing the motion, or change of motion, 


1 Shumbhoonath Panday, (1864) 1 W. R. * (1890) 15 Bom. 491. 
(Cr.) 26. 
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tion of motion, causes that motion, change of motion, or cessation 
•of motion in one of the three ways hereinafter described: 

First .—By his own bodiiy power. 

Secondly .—By disposing any substance in such a manner that 
the motion or change or cessation of motion takes place without 
^ny further act on his part, or on the part of any other person. 

Thirdly .—By inducing any animal* to move, to change its mo¬ 
tion, or to cease to move. 


COM MENT. 

This section gives an elaborate explanauon of the expression “to use force”. 
The illustraUons to s. 350 exemplify the vanous clauses of the definition given in 
•this sccUon. 

1 . ‘Animal*.—See s 47, supra. 

350. Whoever intentionally uses force to any person, with- 
out that person’s consent', in order to the commit- 
ting of any offence*, or intending by the use of such 
force to cause, or knowing it to be likely that by the use of such 
force he will cause injury, fear or annoyance to the person to whom 
the force is used*, is said to use criminal force to that other. 

. ILLUSTRATIONS. 

(fl) Z is sitting in a moored boat on a river. A unfastens the moonngs, 
.and thus intentionally causes the boat to dnit, down the stream. Here A inten¬ 
tionally causes motion to Z, and he docs this by disposing substances in such a man¬ 
ner that the motion is produced without any other act on any person's part. A has 
therefore intcnuonally used force to Z; and if he has done so without Z's consent, 
in order to the committing of any offence, or intending or knowing it to be likely 
that this use of force will cause injury, fear or annoyance to Z, A has used crimi¬ 
nal force to Z. 

{b) Z is riding in a chanot. A lashes Z's horses, and thereby causes them 
to quicken their pace. Here A has caused change of motion to Z by inducing the 
.anirnals to change their motion. A has therefore used force to Z; and if A has done 
this without Z's consent, intendmg or knowmg it to be likely that he may thereby 
jnjure, fnghten or annoy Z, A has used criminal force to Z. 

(c) Z is riding in a palanquin. A. intending to rob Z, seizes the pole, and 
stops the palanquin. Here A has caused cessation of motion to Z, and he has done 
.this by his own bodily power. A has therefore used force to Z; and as A has acted 
thus intentionally, without Z's consent, in order to the commission of an offence, A 
has used criminal force to Z 

(d) A intentionally pushes against Z in the ^ect. Here A has by his own 
bodily power moved his own person so as to bring it into contact with Z. He has 
therefore intentionally used force to Z; and if he has done so without Z’s consent, 
intending or knowing it to be likely that he may thereby injure, frighten or annoy 
Z, he has used criminal force to Z. 

(e) A throws a stone, intending or knowing it to be likely that the stone will 
be thus brought into contact with Z, or with Z's clothes, or with somethmg carried 
by Z, or that it will strike water, and dash up the water against Z’s clothes or some¬ 
thing earned by Z Here, if the throwing of the stone produce the effect of causing 
any substance to come into contact with Z, or Z’s clothes, A has used force to Z; 
-and if he did so without Z’s consent, inten^g thereby to injure, frighten or annoy 
2, he has used criminal force to Z. 
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toration of any property or valuable security, shall be punished with 
imprisonment of either description for a term which may extend to 
three years, and shall also be liable to fine. 

COMMENT. ' ' 

This section may be compared with s. 330. 

1. * Whoever wrongfully confines —^The person liable is the person who 
wrongfully confines The appellants charged the prosecutor with theft, and he was 
handed over to the police. It was held that tfie police, and not the appellants, were 
responsible for any oppression or extortion practised by the police on the prosecutor 
while in confinement^. 

2. ' Offence *.—The word “ offence ” here means a thing punishable under 
this Code or any special or local law (s. 40). 

3. ’Valuable security’.—See s. 30, supra. 

PRACTICE. 

Evidence.—Prove points (1) to (4) as those for s. 342 ; and 

(5) that such confinement was for the purpose (u) of extorting a confession, 
tor some information, etc., or (fi) of constraining the restoration of some property, or 

(c) valuable security, etc ^ 

(6) That such extortion or constraint was from, or of, the person confined, or 
some other person interested in him. 

Procedure.—Co^zable—Summons—^Bailable—Not compoundable—Tnable by 
Court of Session, Presidency Magistrate, or Magistrate of the first class. 

As to joinder of charges, see Fahrapa?. 

Charge.^I {name and office of Magistrate, etc.,) hereby charge you {narne 
of accused) as follows:— 

That you, on or about the-day of-, at- , wrongfully confined one 

AB for the purpose of extorting from the said AB (or from one CD in whom tW 
said AB was interested) any confession {or any information which may lead to uve 
detection of an offence, or misconduct, or for the purpose of constraining the person 
confined to restore, or to cause the restoration of any property or valuable j/' 
or to satisfy any claim’ or demand or to give information which may lead to m 
restoration of any property or valuable security), and thereby comnutted 
offence punishable under s. 348 of the Indian Penal Code, and within my cogni^nn 
[or the cognizance of the Court of Session (or the High Court)). t ■ a hv 

And I hereby direct that you be tried (by the said Court (tn cases tnea y 
Magistrate omit these words)] on the said charge. 


Of Criminal Force and Assault. 

349. A person is said to use force'to another if he causes nio^ 
„ tion, change of motion, or cessation of motion o 

other, or if he causes to any substance such 
or change of motion, or cessation of motion as brings that ujpjr 
into contact with any part of that other’s body, or with 
which that other is wearing or carrying, or with anything 
ed that such contact affects that other’s sense of feelings Pr 
that the person causing the motion, or change of motion, or 


1 Shumbhoonath Panday, (18e4) 1 W. R. * (1890) 15 Bom. 491. 
(Cr.) 26. 
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tion of motion, causes that motion, change of motion, or cessation 
•of motion in one of the three ways hereinafter described; 

First .—By his own bodily power. 

Secondly .—By disposing any substance in such a manner that 
the motion or change or cessation of motion takes place without 
any further act on liis part, or on the part of any other person. 

Thirdly .—By inducing any animal* to move, to change its mo¬ 
tion, or to cease to move 


COMMENT. 

This section gives an elaborate explanation of the expression " to use force *’ 
The iUuslraUons to s 350 exemplify the ranous clauses of the definition given in 
•this section. 

1 . ’ Animal —See s. 47, supra. 

350. Whoever intentionally uses force to any person, with- 
Cnminai f person’s conscnt*, in order to the commit- 

ting of any offence*, or intending by the use of such 
force to cause, or knowing it to be likely that by the use of such 
force he will cause injury, fear or annoyance to the person to whom 
the force is used*, is said to use criminal force to that other. 

ILLUSTRATIONS. 

(o) Z IS sitting in a moored boat on a river. A unfastens the moorings, 
.and thus intentionally causes the boat to drift, down the stream. Here A inten¬ 
tionally causes mouon to Z. and he does this by disposing substances in such a man¬ 
ner that the motion is produced without any other art on any person’s part A has 
therefore intentionally used force to Z; and if he has done so without Z’s consent, 
in order to the committing of any offence, or intending or knowing it to be likely 
that this use of force will cause injury, fear or annoyance to Z, A has used crimi¬ 
nal force to Z. 

{b) Z is riding in a chanot. A lashes Z’s horses, and thereby causes them 
to quicken their pace. Here A has caused change of motion to Z by inducing the 
.animals to change their motion. A has therefore used force to Z; and if A has done 
this without Z’s consent, intending or knowing it to be likely that he may thereby 
injure, frighten or annoy Z, A has used criminal force to Z. 

(c) Z is nding in a palanquin. A, intending to rob Z. seizes the pole, and 
stops the palanquin. Here A has caused cessation of motion to Z, and he has done 
■this by his own bodily power. A has therefore used force to Z : and as A has acted 
thus intentionally, without Z’s consent, in order to the commission of an offence, A 
has used criming force to Z. 

(d) A intentionally pushes against Z in the street. Here A has by his own 
bodily power moved his own person so as to bnng it into contact with Z. He has 
therefore intentionally used force to Z; and if he has done so without Z’s consent, 
intending or knowing it to be likely that be may thereby injure, fnghten or annoy 
Z, he has used criminal force to Z. 

(c) A throws a stone, intending or knowing it to be likely that the stone will 
'be thus brought into contact with Z, or with Z’s clothes, or with something earned 
by Z, or that it will stnke water, and dash up the water against Z’s clothes or some¬ 
thing carried by Z. Here, if the throwtt^ of the stone produce the effect of cauring 
any substance to come into contact with Z, or Z’s clothes, A has used force to Z; 
and if he did so without Z’s consent, inten^ng thereby to inj'ure, frighten or annoy 
JZ, he has used cnminal force to Z. 
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(/) A intentionally pulls up a woman’s veil. Here A intentionally uses, 
force to her, and if he does so without her consent, intending or knowing it to be 
likely that he may thereby injure, frighten or annoy her, he has used criminal force 
to her. 

(g) Z IS bathing. A pours into the bath water which he knows to be boil¬ 
ing. Here A intentionally by his own bodily power causes such motion in the boil¬ 
ing water as brings that water into contact with 2, or with other water so situated 
that such contact must affect 2’s soise of feeling. A has therefore intentionally used 
force to 2 , and if he has done this without Z’s consent, intending or knowing it to be 
likely that he may thereby cause injury, fear or annoyance to 2, A has used criminal 
force. 

(A) A mates a dog to spring upon 2, without Z's consent. Here, if A intends 
to cause injury, fear or armoyance to 2, he uses cnminal force to 2. 

COMMENT. 

The preceding section defines ‘ force This section says that ' force [ becomes 
criminal when it is used (1) without ainsent and in order to the committing of an 
offence, or (2) when it is intentionally used to cause injury, fear, or annoyance to 
another to whom the force is used. The term ‘ fgrce ’ as defined here applies to 
force used m connection with the human body*. 

The term ‘ criminal force ’ includes what in. English law is called ‘ battery. 
It will, however, be remembered that ' criminal force ’ may be so slight as not to 
amount to an offence (s. 95), and it will be observed that ‘ cnminal force ’ does not 
include anything that the doer does by means of another person. The definition oi 
‘ criminal force ’ is so wide as to include force of almost every description of which 
a person is the ultimate object’. 

The present definition of ‘ cnimnal force ’ was called ‘ assault' in the ong- 
nal Code Speaking of it, the framers of the Code say: “ We have found great 
culty in giving a d^nition of assault, and are by no means satisfied with that whim 
we now offer. As, however, it at present appears to us to include all that we mean t> 
include, and to exclude all that we mean to exclude, we have adopted it in spito or 
the objections which we feel to its harsh and quaint phraseology. We have 
ed it with the less scruple, because we trust that the illustrations will render every 
part of it intelligible to an attentive reader. . 

‘‘A large proportion of the acts which we have designated as assaults 
offences falling under the heads of hurt and restraint. Thus, a stab with ^ ^ 

IS an offence falling under the head of hurt, and it is also an assault. The ■ 

man by the collar, and thus preventing him Irom proceeding on his way, is u 
restraint, and is also an assault But there will be many assaults which it is a ^ 
solutely necessary to punish, yet which cause neither bodily hurt nor unlawful ^ 
traint. A man who impertinently puts his arm round a lady's waist, who ai 
severe stroke at a person with a horsewhip, who maliciously throws a stone at a 
son, squirts dirty water over a pierson, or sets a dog at a person, may cause no 
and no restraint, yet it is evident that such acts ought to be prevented 

Ingredients.—^The section requires the following essentials:— 

1. The intentional use of force to any person. 

2. Such force must have been used without that person’s consent. 

3. It must have been used— 

(а) m order to the auniiutting of any offence; or i, f he will 

(б) with the intention to caus^ or knowing it to be likely that 
cause, injury, fear or annoyance to the person to whom it is used. 

Illustrations.—Illustration (a) exemplifies ‘motion’, m s. 349; 

‘change of motion'; ill. (c) 'cessation of motion'; ills, (d), (e), (/)• t* ^ 

1 Sadasib Mandal, (1913) 18 C W. N. Hose V. Ketnpthome, (1910) 22 356, « 

1150, 15 Cr. L. J. 72a T. L. R. 132. 

* Rasul. (1888) P. R. No. 4 of 1833. See • Note M, p. 155. 


SECS. 350-351.1 


CRIMINAL FORCE. 


841 


(A), ‘causes to any substance any such motion’; ills, (d), (e), (g) and (h), 
‘brings that substance into contact with any part of that other’s body’; ills. (/) 
■and (g), ‘other's sense of feeling’ Clause (1) of s 349 is illustrated by ills, (c), 
id), (c) (/) and (g) ; cl. 2, by lU (o) ; and cl. 3. by ills (b) and (h). 

1 . ‘Whoever intentionally uses force to any person, without that person’s 
consent ’.—The use of force must be intentional. 

The definition of " force ” contemplates the presence of the person using the 
force and of the person to \^hom the force is used. When a person breaks open the 
lock of a house in the absence of the person in possession of the house and takes 
possession thereof, the possession taken is without any force or show of force* Mere 
submission by one who docs not know the nature of the act done cannot be consent*. 
See s. 90 as to the meaning of ‘ consent 

WTiere the accused went to the field of another and cut the crops sown by him 
and on the latter resisting they raised their sticks to strike him and that other ran 
away to save, himself, it was held that the accused were guilty of using force by 
means of bodily power within the meaning of this section^ The accused having 
been brou^t to a certain place to serve as a coolie attempted to run away, but was 
obstructed and prevented from doing so by a peon In the struggle which ensued 
the accused seized the peon by the wrist, and attempted to get away. It was held 
that the accused did not commit^is offence as he had acted in self-defence^ 

2. 'In order lo the committing of any offence’.—The force must have been 
used for the purpose of committing an offence. See s 40 as to the definition of 
‘offence’. 

3. 'loteodiag by the use of such force to cause,, injury, fear or annoy¬ 
ance to the person to whom the force is used’.—The force must have been used 
with the intention to cause or knowing it to be likely that by the use of such force 
he will cause injury, fear, or annoyance to the person to whom the force is used 

See 8. 44, supra, as to the meaning of the word ‘injury’. 

Diseased spleen.—Where the accused struck a person, who had an enlarged 
spleen, m the course of i quarrd. and that person died owing to his bodily infirmity, 
it was held that the accused was guilty under this section^ For other similar cases, 
see ss. 319 and 320. 

Rescuing persons arrested by the police.—^Two police constables in the bona 
fide execution of their duty earned out an arrest under a warrant which, unknown 
to them, was in fact not legally issued; whereupon certain persons came up and 
rescued the prisoner and tore up the warrant but did not cause hurt to any one. It 
was held that the tescuers were guilty of using cnminal force”. 

351. Whoever makes any gesture, or any preparation* intend- 

AssauiL knowing it to be likely* that such gesture or 

preparation will cause any person present to appre¬ 
hend that he who makes that gesture or preparation is about to use 
criminal force to that person, is said to commit an assault. 

Explanation. —Mere words do not amount to an assault. But 
the words-which a person uses may give to his gestures or prepara¬ 
tions such a meaning as may make those gestures or preparations 
amount to an assault. 

ILLUSTRATIONS. 

(a) A shakes his fist at Z, intending or knowing it to be likely that he may 

1 Bihari Lai, (1934) 15 Lah. 786. 

2 Lock. (1872) L. R. 2 C. C. R. 10. 14. 

8 fat Ram, (1914) 12 A U J. 154. IS Cr 

I,. J. 231; Ashiq Husatn Khan. (1922) 24 Cr 


U J. 897. 


Ganpati, (1892) Unrep. Cr. Q 605 
fat (1876) p. R. Na 2l oI 1876 
CekaJ. (1922 ) 45 AIL 142. 
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thereby cause Z to believe that A is about to strike Z. A has committed an assault 

(6) A begms to unloose the muzzle of a ferocious dog, intending, or know¬ 
ing it to be likely that he may thereby cause Z to believe that he is about to cause 
the dog to attack Z. A has committed an assault upon Z. 

(c) A takes up a stick, saying to Z, " 1 will give you a beating”. Here, 
though the words used by A could in no case amount to an assault, and though the 
mere gesture, unaccompanied by any other circumstances, nught not amount to an 
assault, the gesture explained by the words may amount to an assault 

COMMENT. 

It is not every threat, whMi there is no actual personal violence, that consti¬ 
tutes an assault. There must, in all cases, be the means of carrying the threat into 
effect. If a person is advandng in a threatening attitude, with an intention to 
strike another, so that his blow will almost immediately reach* the other, if he is not 
stopped, then, this is an assault in point of law, though, at the particular moment 
when he is stopped, he is not near enough for hts blow to take effect^. 

The offence of assault is one that is committed against a person and not against 
the public. It does involve a breach of the peace*. 

Assault: criminal force.—^An assault is sor»ething less than the use of cnnu- 
nal force, the force being cut short before the blow actually falls. It seems to con¬ 
sist in an attempt or offer by a person having present ability with force to do any 
hurt or violence to the person of another. And it is committed whenever a well- 
founded apprehension of immediate penl from a force already partially or fully put 
in motion is created. An assault is included in every use of criminal forced. 

English law.—^An assault consists in an attempt or offer by a person having 
present ability, with force, to do any hurt or violence to the person of another. Stnlc- 
ing at another with a cane, stick, or fist, although the blow misses, drawing a sword 
or bayonet, or throwing a bottle or glass with intent to wound or strike, presenting 
a loaded gun at a man within range, or any other act indicating an intention to use 
violence against the person of another, is an assault. Battery is defined to be * any 
least hurt or violence unlawfully and wilfully or culpably done to the person oi 
another ”. 

Ingredients.—^The section requires two things;— / 

1. Making of any gesture or pieparation by a person in the presence o 
another. . 

2 Intention or knowledge of likelihood that such gesture or preparation > 
cause the person present to apprehend that the person making it is about to use cn- 
minal force to him. 

1, ‘Makes any gesture, or any preparation’.—See ill. (o) 
trates that gestures which cause a person to apprehend that the person makmg tn 
about to use criminal force amount to an assault. It is an assault to point a lo 
pistol at anyone*. . 3 

See ill. (b) as to ‘preparation*. Though mere preparation to 
crime is not punishable (see Comment on s. 511, tnfra) yet preparation w _ 
intention specified in this section amounts to an assault If a into 

into the house of another this would be a gesture as it would cause the ^ ^ 
whose house the bricks are thrown to apprehend that enminzd force he 

used against him*. Where the accused went away threatening the 
would return and teach them a lesson and soon afterwards he did come to 
with a lathi along with some other persons, and came sufficiently 
cers so as to raise in their minds a reakmable apprehension that actual force 

t Stephens v. Myers, (1830) 4 C. St P. » AL & M. 309. l C & K- S30- 

349. ■ * Jeremiah fames. ^ L. J- 

» .Voitmdifm. 119331 A. U J. 1345. 34 * Mahadeo Pandey, (19321 A. 

Cr. U J. 859. 33 Cr. L. J. 889. 
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to be used, it was held that the act of Uie accused came within the defirution of 
“ assault ” and that his conuction under s. 353 was justified^ 

' Intending or knowing it to be likely *.—Intention is the gist of the offence. 
The gesture or preparation must be of sudi a nature that the person m whose pre¬ 
sence it iS made should apprelrend that crimiial for^ would be used to him Throw¬ 
ing a bottle into a house, among the inmates, with tlte intcuition of hurting or fnghten- 
mg tliem, constitutes assault*. 

Where one of the accused hit a constable and the others sunounded the 
constable m a threatening manner, it was held that this finding was not sufficient to 
convict tlie others of assault*. 

The appellant met the respondoit in the street and tendered him an order for 
discovery, which had been made against the respondent in a County Court action, 
the app^ant acting on behalf of the solicitor to the other party to the action The 
respondent refused to 'accept the document, and the appellant thrust it into the 
inner-fold of the respondent's coat. It was held that, as the appellant was entitled 
to serve the respondent personally and as there was no evidence that the appellant 
touched the respondent more than was necessary to bring the document home to the 
respondent, the appellant was not ^ilty of an assault on the respondent*. 

Mere words do not amount to an assault, but the words which the party 
threatening uses at the time may' either give his gestures such a meaning as may 
make tivem amount to an assault, or, on the other hand, may prevent them from 
being held to amount to an assault In the latter case the effect of the words must 
be such as clearly to show the party threatened that the party threatening has no 
present intention to use immediate aiminal force*. A preparation taken with words 
which would cause a person to apprehend that cnminal force would be used to him, 
if he persisted in a particular course of conduct, docs not amount to an assault 
There mast be evidence to show that the accused was about to use cnmmal force 
to him then and there*. See ill. (c). 


352. Whoever assaults or uses criminal force to any person 
Punishment for othenvise than on grave and sudden provocation 
^uit or given by that person, shall be punished with im- 

than on grave pn>- pnsonment ot Cither description for a term which 
vwaiiKi. rnay extend to three months, or with fine which 

may extend to five hundred rupees, or with both. 

Explanation }.—Grave and sudden provocation will not miti¬ 
gate the punishment for an offence under this section, if the provo¬ 
cation is sought or voluntarily provoked by the offender as an ex¬ 
cuse for the offence, or 

if the provocation is given by anything done in obedience to the 
law, or by a public servant, in the lawful exercise of the powers of 
such public servant, or 

if the provocation is given by anything done in the lawful 
exercise of the right of private defence*. 

Whether the provocation was grave and sudden enough to 
mitigate the offence, is a question of fact. 

COMMENT. 


This section provides punishment 
there are no aggravating circumstances. 

1 Ram Stngh. (1935) 16 P. L T. 2^ 

» Pa Taw. (1906) 3 L. B. R. 194 
8 Mumsami, (1910; 8 M. L. T. 118, 11 
Cr. L. J. 483. 

* Rose V. Kemplhoine. (1910) 22 Cox 356, 


for asault or use of criminal force when 
27 T. L. R. 132. 

Cama v. Morgan, (1864) 1 B. H. C, 
* Sir bat Khalifa. (1902 ) 30 Cab 97. 
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1. Explanation.—See Comment on exception 1 to s. 300. If there is grave 
provocation very light punishment is to inflicted. 

2. ' Right of private defence ss. 96 to 100 and Comment thereon. 

PRACTICE. 


Evidence.—Prove (1) that the accused made a gesture or preparation to use 
criminal force. 

(2) That the same was made in the presence of the complainant, 

(3) That he intended, or knew, that it was likely that such gesture, etc., 
would cause the complainant to apprehend that such cnminal force would be used. 

(4) That such gesture, etc, did cause the complainant to apprehend the 

same. 

(5) That the accused received no grave or sudden provocation from the 
complainant. 

To substantiate a charge of assault on a particular person, it is not enough 
to prove that the words used and the preparations made by the accused were cal¬ 
culated to cause that person to apprehend that criminal force would be used to him, 
if he persisted in a certain course of conduct; there must be evidence to show that 
the accused was about to use criminal force to him then and there^. 

Or prove (1) that the accused used force* to the complainant. 

(2) That he did so intentionally. 

(3) That he used such force, without the complainant’s consent. 

(4) That he did so in order to oimmit an offence; or that he thereby intend¬ 
ed to cause, or knew that he would thereby be likely to cause, injury, fear or anno¬ 
yance to the complainant. 

(5) That he received no grave or sudden provocation from the complainant. 

Procedure.—Not cognizable—Summons-Bailable— Compoundable— Triable by 

any Magistrate—Triable summarily 

Lahore rule,—It has come to notice that Magistrates are apt to confoimd 
ss. 352 and 323 of the Indian Penal Code, and to issue process and convict undtf 
the former section in cases in which the complaint is laid under s. 323, and thee'i* 
dence for the prosecution establishes the fact of violence having been actually used. 

2 In some cases this is possibly done ’ purposely, because charges under 
s. 352 are triable as summons-cases, whereas a chaige under s. 323 must be tried as a 
warrant-case. The procedure in the former class of case is, no doubt, easier to the 
Magistrate; but it is less favourable to the accused, for in warrant-cases the Afasi^' 
trate is bound to call upon the accused for his defence, unless he discharges him 
ss. 253 to 256 of the Code of Cnminal Procedure), while in a summons-case tw 
accused is primarily responsible for the produaion of his evidence on the day 
for heanng (s. 244). 

3. It is accordingly pointed out that s 352 of the Indian Penal Code a 

not apply to cases where the offender uses cnminal force which actually causes nu 
to the person against whom it is displayed, and that such cases fall under s. 
of the Indian Penal Code. . , 

4. It has been ruled .that s. 304A is inapplicable to cases in which ^ 
however petty, is deliberately made, and death ensues. Such cases fall either 

s. 302, s. 304, or s, 335, s, 325 or s. 323*. ^ 

Autrefois acquit.—A person who is tned and discharged for the 
using cnminal force under this section cannot again, upon the same j 5 

tried for causing hurt, for, under whatever denomination the offence is classea, 
the one offence of assault*. ^ 

Complaint.—A Munsiff held an inquiry under s. 476, Cnminal Proceda 


> Birbal Khalifa. (1902) 30 CaL 97. 
s Vide s. 349. supra. 

* L. IL a R. & O, Chap. XXVI. VoL 


V. SmM. nm) 7 Bcj. I- «• 
ippt 25, 16 W. R. (Cr.) 3. 
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Code, and havnng come to the conclusion that the accused had committed offences 
under ss. Z83 and 352 m connection mth certain execution proceedings sent the case 
to the District Magistrate who transferred »t to a Deputy Magistrate. The Deputy 
Magistrate acquitted the accused on the ground that there was no sanction. On 
appeal, the High Court held that with regard to s, 183 the Magistrate ought to have 
proceeded with the case according to law, and that with regard to s 352 no sanction 
was required*. 

Punishment.—A sentence infbcUng a fine of Rs 50, and awarding impri¬ 
sonment for one month in default of payment of fine, was held to be illegal with 
reference to s 65 and this section*. 

353- Whoever assaults* or uses criminal force* to any person 
Assault or cruni- being a public servant* in the execution of his duty 
nai force to deter as such public servant*, or with intent to prevent 
pubbe sonant from jt. r • K 

disdiarge of his or deter that person from discharging his duty as 
such public servant, or in consequence of anything 
done or attempted to be done by such person in the lawful discharge 
of his duty as such public servant, shall be punished with impri¬ 
sonment of either description for a term which may e.vtend to two 
years, or with fine, or with both. 

comment. 


If hurt is caused under the circumstances mentioned in the section then either 
s. 332 or s 333 will apply. 

1. 'Assaults'.— See s. 351, supra. 

2. ' Criminal force '.See s. 349, supra. 

3. ‘Public servant’.—See s. 21. supra*. A pagi, who is a village watch¬ 
man remunerated by fees paid by the villagers, is a public servant within the meaning 
of this section*. Similarly, a lascar m the Public Works Department distributing 
water from public irrigation channels is a pubbe servant*. The accused cannot claim 
exoneration on the ground that the person whom he assaulted was not attired in the 
livery which is ordinarily associated with the duty which he claimed to be discharg¬ 
ing, if in fact the accused knew him to be a pubhc servant acting in the execution of 
his duty as such servant*. 

4. ' In the execution of his duty as such public servant *.—These words 

mean in the discharge of a duty imposed by law on such public servant in the parti¬ 
cular case, and do not. • r • ,g The 

test is whether the ofii , arging a duty 

imposed on him bv law -- • . . , when he was 

assaulted" ? ' . . 


manner, ca 
bring an at 

vant must bw .... ... 

attempting to give possession under a time-expired warrant has no authority to go upon 
land in the piossession of the party, who reri^ the execution. The persons offering re- 


* 42. 

" .ase 

No 3 .. .■ no. 

by Chandavarfcar and Knight, JJ. (Uniep. 

wm.). 

* Public ProteculoT of Madias v. Antiam 
Naidu. (1924) 48 Mad 867, 

* Lava. (1916) 13 N. L. R. 87. 18 Cr. L. 


* See Ddtp. (1896) 18 AD. 346; Raman 
Sutzh. (1900 ) 28 Cal. 411, 414 : Bolai De 
(1907) 35 Cal. 36l . Asa. (1913) P. U It, 
Na 325 of 1913, 14 Cr. L. J. 512. 

^9po. [19331 Cr. C. 538. 34 Cr. L. f. 
1147, 27 S L. R 209 ^ 

^ • Nguie Yon. (1931) 32 Cr. L. J. 9^-- 
Secloranuak, 11933} M. W. N. 725. 
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sistance aie not guilty ot an offence und^ tius section^. A wanant of arrest signed by 
an officer of Court not duly authorised to sign such warrants is an illegal one, and resis¬ 
tance to the execution of such warrant cannot be punished under s. 325? and this 
section^ If in an execution warrant sought to be executed, the date on or before 
which it is to be executed and the date on or before which it is to be returned to the 
Court is not specified, the warrant is bad. Thus, the warrant being illegal, a person 
resisting its execution by the Amin comnuts no offence under this section*. A vacd- 
nator who vaccinates in a place where vaccination is not compulsory is not discharg¬ 
ing any duty under the law when attempting to vaccinate a child. A person, there¬ 
fore, who prevents a vaccinator from vaccinating a child, in a place where vaccination 
has not b^ made compulsory, is not guilty of an offence under this section*. ^Vhere 
a cart-owner refused to give his cart for the use of a Forest Settlement Officer, who 
required it as per executive ordetB of Government, and assaulted the peon in prevent¬ 
ing him from seizing his cart, it was held that he could not be convicted of an offena 
under this section, because the rules aforesaid had not the force of law, and a public 
servant acting under them was not acting m the execution of his duty®. A Tahsildar 
deputed his peon by a written order to procure some camels for the camp of a Settle¬ 
ment Officer. When the peon attempted to seize the camels of the accused he was 
assaulted by the accused and prevented from seizing the camels. It was hdd that the 
accused had committed no offence*. The Collector has no authority to issue a tUs- 
tress warrant to a police-officer under the Ina)me-tax Act of 1922 for arrear of in¬ 
come-tax A police-officer executing such a warrant is not acting in the execution of 
his duty as a police-officer, and resistance to him does not constitute an offence under 
this section^. A police constable, at niidni^t, entered upon the premises of a person 
who was regarded by the police as a suspicious character, and knocked at his “oor w 
ascertain if he was there, whereupon he came out and abused and pushed the constoble 
* and lifted a stick as if he were about to hit the constable with it. On a complaint 
being preferred under this section for using criminal force to deter a public 
the execution of his duty, it was held that no offence had been committed. The 
constable was not engaged in the execution of his duty as a public servant and was 
technically guilty of house-trespass, and his action was calculated to cause 
to the inmates of the house, and was insulting to the accused, who was justiued in 
causing the slight harm which he had inflicted on the constable*. . , 

Where a Collector’s peon was deputed to keep the peace during a distraint, an . 
when on the road to execute the order, was a^ulted by the accused who 
to deprive him of his perwana, it was held that the accused had committed an oilcn 
under this section*. A warrant of arrest was issued against R, on a charge o 
cheating, to the Sub-Inspector within whose jurisdiction R resided. That o«i^ 
ordered his subordirmte constables to be on the look-out for R and arrest hun «n 
ever found. One of the . ! , ' * ^ 

forming him of the issue I . . • ■ 

not produced The accu . ... i 

to prevent his arrest. It was held that under s. 54 (1) of the Criminal 
Code the constable was empowered to make the arrest without warrant ^ . 

credible information that the person wanted had committed a cognizable offe^ 
in making the arrest he was occupied in the discharge of his duty as a 
and any interference with that arrest amounted to obstructing a police-officcf 


. Anonda 
• ; Nandlal, 

■ - J. 223. 

39 L. W. 
L. J 782. 

* Ktshori Lai. (1934) 36 Cr. L, J 295. 

* DozancUaia. (1909) 19 M. L. j. 238, ll 
Cr. U J. 200 

r Rakhmaii (1885 ) 9 Bom. 558. 

< Asa, (1913) P. L. R. No. 325 of 1931, 
14 Cr. L J. 512; Gokal Chond. (1920) 22 


Cr. L. J. 65. The ca.'c of 


i case 01 v, 

p; l. it Na 183 of 19^3-P-w Iw 
19 of 1913, 14 Cr. U J. 141, Kcm* 
doubtful authority. . o t T 171. 24 

» Jatiam Sahu. (1923 ) 4 P. L. I- 

Pdlm. '19031 2 ? 

. .MMiMuiM. am) 3'V, 76 

49: Kandaswami t ; /i8S9) 

J. 45. 25 Cr. L. J. 290. See Ramassmi. 

13 Mad. 131. 
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discharge of lus duty and was an offence under this section*. A warrant of attach¬ 
ment was endorsed to a bailiff for execution and another bailiff was directed to act 
with the former m the execution of the warrant The accused whose property was to 
be attached under the warrant assaulted the latter bailiff and prevented him from 
attadung his property It was held that the second bailiff was acting m good faith 
as a public servant and tlic accused was, therefore, guilty of an offence under this sec¬ 
tion*. If the act of Ute public servant is authonzed by law any resistance will be 
deemed penal, e.g, assaulting a public serx'ant carrying on a search*, or executing a 
writ of delivery of possession*, or resisting a public servant directed to survey the 
accused’s land®, or resisting a warrant of arrest*. Where a police constable, W, was 
informed by certain constables that gambling was going on m a public place and he 
was asked to accompany them and assist m arresting the gamblers, and when the 
party was some paces from the place where the gambling w’as going on, the accused 
rushed fonvard and grappled with W shouting all the time to his companions to run 
away, it was hdd that as W was prex’cnled by the accused from proceeding by use of 
criminal force and the accused having thus deterred W from discharging his duty 
■which was to arrest tlie gamblers tliey were guilty under this section*. 

cases. 

Defect in a warrant.—Where the warrant for the arrest of a person, in execu¬ 
tion of a civil process, was not signed in full under s. 251 of the Criminal Procedure 
Code, but was initialled by the officer issuing it. and was resisted by that person when 
the officer to whom it was entrusted sought to execute it, it was held that the person 
was guilty under this section, and the prdunmary defect of the warrant formed no 
defence*. It was held, similarly, where the provisions of s. 82 of the Civil Procedure 
Code were not compli^ wiUi before the issuing of a warrant under which the accused 
was arrested but rescued by his friends^. But if the warrant issued to a constable to 
arrest a person is invalid, as, for instance, where it is signed by an Honorary Magis¬ 
trate who is not the presiding officer under s- 75, Criminal Procedure Code, the person. 
against whom it is issued cannot be convicted under this section if with the assistance 
of other persons he manages to free himself from the constable and escapes*®. Similarly, 
■where the provisions of s. 77, Criminal Procedure Code, are not complied with and 
the warrant is ille^, the person helping the persons arrested to escape is not guilty 
of any offence**. A warrant of execution which docs not bear a date on or before 
which it should be executed is not a good warrant**. A warrant issued by a Revenue 
Officer for the arrest of a defaulting witness, which docs not contain the name of the 
person u> be arrested, is ^egal, and persons assaulting the public servant to help the 
witness to escape are not guilty of an offence under this section**. 

Search without a proper order or warrant.—Where the accused resisted a 
public officer who attempted to search a house, in the absence of a proper written 
■order authonzing him to do so, he ■was hdd to have committ^ no offence undo: tWs 
section'* or s. 352‘». The Madras High Court has held that a search without a search- 

* Copal Stitgh, (1913) 36 AIL 6; Piokoih (1885) 1 Weir 344 ; Abdul Cafur, (1896 ) 23 

Chandra Kunau, (1914) 41 Cal. 836, CaL 896; Bankty Bchary St.igh, (1918) 3 

* Abdul Chant. (1922) 25 Cr. L. J. 122. P. L. J. «3, 19 Cr. U J. 747. 

3 Biisat Misser, (1913) 41 Cal. 261: ’ Narbadcskuar, (1905 ) 27 All 491. 

Bhim Smgfe, (1918) 20 Cr. L. J 174. “ Jagpat Koeri. (1917) 1 P. L. W. 306. 18 

* Preo Lai Mukerjee. (1913) 18 C. W. N. Cr. L J. 526. 

548, 15 Cr. L J 427. ** Pasuvalhia Pdlai, (1927) 51 Mad 873. 

® Judagt Raut, (1916) 2 P. L. J. 18, 3 ** Mohmi Mohan Banerji, (1916) 3 P. l! 

P. L. W. 429, 18 Cr. L. J. 360. W. 64, 18 Cr. U J. 39. 

« Ra;ant Kanta Saha, (1930) 58 Cal. ** Jogendra Nalh v. Hitalal, (1924 ) 51 

940; Kartick Chandra Matty, (1930) 13 P. Cal 902. 

L. T. 167, 33 Cr L. J. 706. « Narain. (1875 ) 7 N. W. P. 209; Jaiat. 

* Ramdev, (1935) 36 Cr. L J. 558 ruth Mandbala, (1897) 1 C W. N. 233 • 

» fankt Prasad, (1886) 8 All. 293. See Madbo Sonar, (1915) 13 A. L. J. 691, 1$ Cr 

Diwan Smgh, (1885) 5 A. W. N. 244 ; Nat- L. J. 589. 

stngabhan, Weir (3rd Edn.) 204 ; Latchmana *■• Faktra, (1931) 30 Cr. L. J. 1145. 

Coundan, (1883) 1 Wcir 343 ; Perumalu, 
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warrant does not justify an obstruction or resistance to an officer, if he was acting in 
good faith and without malice^. 

Unlawful act of a public servant is a good defence.—Where a licensed vacci* 
nator attempted to take lymph from a child of one accused to vaccinate the child of 
the other, and was assaulted in consequence and received slight injuries, it was held 
that he was not entitled to take lymph from the arm of any person who objected, and 
his attempting to do so was unlawful, and that the accused were justified in assault¬ 
ing him*. Where the accused, on a vaccinator ordering a village servant to enter 
his house and bring out his child for vaccination, threatened to strike with a spade 
anyone who should enter his house, it was held that he was not guilty of assaulting a 
public servant under this section*. An Excise peon with the avowed object of seeing 
if chandul (a smoking mixture of opium) was not being manufactured, ascended the- 
stairs of accused No I’s house and looked into the place where accused No. 1 and 
his wife were sitting. The accused No. 1 on perceiving him came to the door, and shoved 
him down the steps and followed him, when accused No. 2 came in and hit him. It was 
found that the peon was not injured in any way. The accused were convicted under 
s. 353. It was held that the conviction was illegal. Accused No. 1 was justified in turning 
out the peon for he was not authorized to enter the premises of the accused even with the 
object of seeing if chandul was being manufactured*. Where a suweille on a domi¬ 
ciliary visit being paid to him by a police-officer, refused to allow his thumb impression 
to be taken, and, on the officer attempting to take it, produced a club saying he would 
not allow the impression to be taken, and, if any one asked for it, he would break 
his head, it was held that the act of the survetlle did not amount to an assault and 
that his conviction under this section could not be sustained*. Where, under a’warrant 
authorizing distraint of the property of a person who had defaulted to pay water-t» 
the person executing the warrant attempted to distrain the property of the lessee of the 
defaulter and was assaulted by the lessee, it was held that the lessee could not be con¬ 
victed under this section*. Where the accused, on being asked by a police constaWe 
to accompany him to a Sub-Inspector without a written order from the latter under 
8. 160 of the Criminal Procedure Code, assaulted the constable, it was held that the 
constable was not acting as a public servant engaged in the discharge of his duty, ^ 
that, therefore, the accused was not guilty*. A member of a sanitauon committee 
submitted to Tahsildar a list of persons who had made default in paym^t o 
sanitation tax. Two peons accompanied by a chaukidar went round with tM Ijs 
and when they approached the accused, the latter tore up the list and buffetw tn 
peons out of the premises. It was held that inasmuch as there was no formal wn 
at all and there was nothing to show that the tax had been demanded by die ^ 
of the Board, the accused were entitled to resist the demand and were not guu V 
an offence under this section, but were guilty of assault under s. 352®. 


PRACTICE. 

Evidence.—Prove (1) that the person assaulted, etc, was a public 

(2) That the accused assaulted, or used criminal force to such public ' 

(3) That when the accusM assaulted, etc, him, he was acting in the 

tion of his duty as such public servant; or j rh oub- 

that such assault, etc, was committed with intent to prevent or deter su v 
lie servant from discharging his duty, as such ; or ffpmDted 

that such assault was committed in consequence of something done, or a f 


* Pukot Kotu, (1896) 19 Mad. 349. See 
also Pooma(a» Udayan, (1898) 21 Mad. 296. 

* Mangobtnd Mucht, (1899) 3 C. W. N. 
627; Nawransi Stngk, (1900) 5 C W. N. 
134 : Bahai, (1906 ) 3 A. L. J. 327. 3 Cr. L. 
J. 368. 

* Pelkan Kovan. (1900) 1 Weir 345. 

* Allah Baksh. (1904) P. L, R. No 105 
of 1904 


. BiM Khdtid. (1902) 30 
« Mallanpati Narastmkam V. 25 O' 

r «/ Pctici, (1924 ) 47 M. L. J. 447, 26 u 

r-'-S,™. (1918) 20 Cr.L.J.48;(;«f 
(1931) 10 Pat 821. L. 

• Muhammad Ibraktm, (1931) 

853, 11931) Cr. C 748. 
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to be done, by such public servant in the lawful discharge of his duty 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Presidency Magistrate, or Magistrate of the first or second class 

A person cannot, when called upon to meet a charge that he had assaulted a 
public officer in the disdiarge of his duties, on failure of that charge, be convicted of 
an offence of having assaulted a private individual, viz, a witness m the case, especi¬ 
ally in the absence of a complaint by that private individual* 

Sanction.—A charge under this section requires no sanction for initiation of 

proceedings*. 

Non-production of a warrant at the tfial.^—One of the accused was convict- 
k 1 under this section, and two otners of abetment of an offence under it But 
the warrant of attachment under which the public servant was acting was not pro¬ 
duced at the trial, nor was any secondary evidence given to show its contents. It 
was held that in the absence of any evidence as to the terms of the warrant either by 
the production of the original or in the form of secondary evidence, it was impossible 
to hold that the conviction was good* 

Charge.—I {name and office of Magtstrote, etc.,) hereby charge you (name 
of accused) as follows 

That you, on or about the--day of-assaulted [nr used criminal 

force to] AB, a public servant, to wit-, m the execution of his duty as such 

public servant [or with intent to prevent or deter the said AB from discharging his 
duty as such public servant) and thereby committed an offence punishable under 
& ^ of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tned on the said charge. 

Punishment—A breach of the peac^ ev'en if involving an assault on a public- 
officer of a mild character, unless there be some elements of criminality m it, ^ould 
not ordinarily be. punished by sentences of impnsonment. So far as possible the 
jails should be kept for the reception of persons who perform criminal acts of not 
merely a techmeal but of a criminal character*. 

354. Whoever assaults or uses criminal force to any woman’, 

. „ . intending to outrage or knowing it to be likely that 

Assault or cnnii- , ivi, 

nai force to woman he Will thereby Outrage her modesty, shall be 
mth punished with imprisonment of either description 

rage er m es y. ^ which may c.xtcnd to two years, or with 
fine, or with both. 

comment. 

An indecent assault upon a woman is punishable under this section* Rape is 
punished under s 376. The offence under this section is of less gravity than the 
one under s. 376. 

Scope.—Assaults committed with the intention of committing rape are not 
contemplated by this section 

1 . ' Woman' is defined as a female human being of any age (s. 10). The ac¬ 
cused took a girl of six years to his room, where he made her he down and he lay on her. 
The girl immediately screamed and ran away. For this act the accused was convict¬ 
ed and sentenced by the Magistrate under s. 352 and not under this section, on the 
ground that the girl was too young to have any modesty. It was held that the act 
of the accused was punishable under this section, for the girl, though young, was a 


1 Akbar Momin, (1901) 6 CW.N. 202. 

2 Arjan PTontanicfe, (1904) 31 Cal. 6S4 

1 Tafaziul Ahmed'Ckoudhry, (1899) 26 
Cal. 63(i; Chunder Coomar Sen. (1899) 3 


C \V. N. 605: Since Ko, (1905) 3 U B R. 
128, 3 Cr. L. J. 361 

4 Anand Paikt, (1931) 12 P. L. T., 

5 SAoRitar, (1881) 5 Bom. 403. 
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‘woman’ as defined by s. lO^. 

2. ' Intending to outrage or knowing it to be likely that he will thereby 
outrage her modesty’.—There must be intention or Icnowledge that the woman's 
modesty will be outraged. What constitutes an outrage to female modesty is no¬ 
where defined. This will differ according to the country and the race to which the 
woman belongs. It would be an outrage to the modesty of one woman to do her 
what would be thought nothing of by another. A kiss that would be highly lesental 
by a lady might be no affront to the maid^. To place hands on the shoulder of a 
woman will be an outrage on the modesty of a Hindu or a Mahomedan woman, but 
not a European^. “ In construing this section the Court must have regard to the 
race and the position in life of the particular woman, and women of one nationality 
may have different standards of modesty from women of another nationality....If 
women engage m professional work and come out into the open world, they must 
adopt the standards of ordinary men and women of the world and they cannot expect 
to retain the same hypersensitive notions of modesty which appealed to their ances; 
tors m purdah . .at the same time it is extremely important that men who are brou^t 
into professional contact with women should be exceedingly careful not to do anything 
to outrage the modesty of tlie women with whom they associate, and that really 
means that tliey should be careful not to introduce into their relations with the women 
any element of sex”*. 

Knowledge that modesty is likely to be outraged is sufl5cient to constitute the 
offence without any deliberate intention of having such outrage alone for its object. For 
instance, the pulling of a woman by the arm coupled with a request for sexu^ mter- 
course amounts to an offence under this section*. The accused cannot be convicted of 
this offence where the woman had either no modesty to mention or it was not such 
as would be outraged by the acts attributed to him*. 


CASES. 

Where a master took indecent liberties with a female scholar it was held 
he was guilty of assault though she did not resist^. Making a female 
naked under the pretence ^at the accused, a medical man, could not otherwise 
of her illness was held to be an assault*. Where the accused took off a girl’s dotne:^ 
threw her on to the ground and then sat down beside her and said nothing to n 
nor did he do anything more to her, it was held that he was guilty of an 
under this section*. Accused entered a carriage occupied by a lady‘ who was asi^p 
therein and sat down on the berth on which she was sleeping. She woke up 
the accused threatened to strangle her if she screamed. He then began to 
his trousers and had unfastened the top button when the lady began to strugg e 
him, whereupon the accused released her and asked her name. On 
identity, he ceased to molest her explaimng that he had mistaken her for another • 
It was held that the accused was not guilty of an attempt to commit rape hut 
guilty of an indecent assault under this sectioni®. But where the 
that the accused stripped a girl of eighteen or twenty nearly naked and was lyi S ^ 
her when her cries attracted people to the spot, the accused was liable '.j 

for attempt to commit rape and not under this section”. The to 

a girl, threw her down, put sand m her mouth, got on her chest and att p 


1 Tatia Mahadev, (1912) 14 Bora. L. R. 
961, 13 Cr. L. J. 858. See Saka. (1932) 34 
Cf. L. J. 308 

2 1st Rep. s. 413, p. 285 

1 George Evans, ^906) Criminal Applica¬ 
tion for Revision No 58 of 1906, deaded OD 
Apnl 10, 1906, per Jenkins, C. J., and Asttra, 
J. (Unrep Bom). 

* Per Beaumont,, C. J., in Empetor V, 
Baloobhat Harishai.kar Bhat, (1931) Cnrai- 
nal Appeal No 279, of 1931, deaded by 
Beaumont, C. J., and Barlsc, J., on July 15, 


1931 (Unrep. Bom). 

! Stm &My, (1890) 1 far 347. ^ 

6 Champa Pasin, (1928) 29Cr.L.J. 

7 lohn Nkhal. (1807) Russ. & Ky- 
AtcGavaran, (1852) 6rr. C. 

* Peter Rozinskt, (1824) 1 Mood 

Nuna, (1912) P.L.R-N 0 . 116ofl912. 
13 Cr. L. J. 469. . 

>0 Jones. (1925) 27 Cr. U J. 9I& ^ 

11 Khadam. (1910) -P. W. R (Cr.) 

12 of 1910, 11 Cr. L. J- oil. 
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ha\e intercourse \Mth her. She resisted and cried and her screams attracted a couple 
of persons seeing ^\hom the accused ran away. It was held that the offence com¬ 
mitted \\as an attempt to commit rape and not one under this section*. Wliere the 
accused caught hold of a woman by her arm and dragged lier, but she raised a hue 
and cr>' and some neighbours released her, and diere was no evidence as to what the 
intention of the accused was. it was held that he could not be convicted of abduction 
(s. 366) but was guilty of an offence under this section^. 

PRACTICE 

Evidence.—Prove (1) that the person assaulted, etc., was a female. 

(2) That the accused assaulted or used cnminal force to her 

(3) That he intended thereby to outrage her modesty; or that he knew it 
to be Ukely that he would thereby outrage her modesty. 

The charge under this section is one which is very easy to make and very 
difficult to rebut, and when such a charge is made it is necessary to see whether it is 
supported by independent evidence besides that of the woman herself, or is corroborat- 
eii by her conduct and the surrounding circumstances and is consistent with ordinary 
probabilities*. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Presidency Magistrate, or Magistrate of the first or second class. 

Charge.—I {name and office of MagtslToU, etc,) hereby charge you (name 
of accused) as follows.— 

That you, on or about the-day of--, at-, assaulted \ot used criminal 

force to) AB, a woman, intending to outrage \ot knowing it to be likely that you would 
thereby outrage) the modesty of the said AB by such assault lor criminal force), and 
thereby committed an offence under s 354 ol the Indian Penal Code, and within my 
-cogmzance. 

And I hereby direct that you be tried on the said charge 

Punishment.—See the Frontiers Crimes Regulation, 1901, ss 11 (3) (d) and 

12 ( 2 ). 

355. Whoever assaults or uses criminal force to any person, 

Assault or criim- intending thereby to dishonour that person, other- 

nai force vrith m- wisc than on grave and sudden provocation* given 

ouSSe person, shall be punished with impnson- 

than on grave pro- ment of either description for a term which may 
vocation. extend to two years, or with fine, or with both. 

COMMENT. 

The intention to dishonour may be supposed to exist when the assault or cri¬ 
minal force is by means of gross insults, such as kicking a man. pulling a man’s nose, 
assaulting with a shoe, or laying a whip across the shoulders. 

Where an accused, while under trial, struck a Sub-Inspector of Police, who was 
m the witness-box giving evidence against him, it was held that he was guilty of an 
offence under this section* 

1. * Grave and sudden provocation*.—See exception 1 to s 300. 

Where a low caste woman splashed water of a stream on the body of an ortho¬ 
dox Brahrrun while he was performing hU sandhya (morning prayer), it was held 
that the pollution and interruption thus caused in the continuity of his prayers were 
sufficient to cause grave and sudden provocation so as to justify the use of force such 

1 Dhatlu, (1933) 34 P.L R.832,35 Cr. * Nga Auns Due (1894) 1 U B 

L. J. 432 tl) (1892-1896 ) 229. i ■ . 

2 Faktr. (1928) 29P.L.R.444. 10 L. L. * Alta} Mian, (1907) 27 A. W X ^ 

J. 325, 29 Cr. L J. 479 . 6 Cr. L. J. 22. ' ,' 
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as catching her in order to express his teseca at her conduct, and diere could be no 
inference from such action that there was an intention on the part of the Brahmin to 
dishonour the woman^. 

Evidence.—Prove (1) the assault or use of criminal force by the accused. 

(2) That the accused intended thereby to dishonour the person assaulted^ 
etc. 

(3) That he did not receive grave or sudden provocation from the person so 
assaulted, etc. 

Procedure.—Not cognizable—Summons—Bailable—Compoundable—Triable by 
Presidency Magistrate, or Magistrate of the first or second class 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows:— 

That you, on or about the-day of-, at-, assaulted \ot used crimi¬ 

nal force to] AB, intending by such assault [or criminal force) to dishonour the said 
AB, and thereby committed an offence punishable under s. 355 of the Indian Penal 
Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


356 Whoever assaults or uses criminal force to any person, 
in attempting^ to commit theft* on any property 
which that person is then wearing or carrying shall 
be punished with imprisonment of either descrip¬ 
tion for a term which may extend to two years, or 
with fine, or with both. 


Assault or crimi¬ 
nal force in 
attempt to commit 
theft of property 
carried by a per- 


COMMENT. 

Object.—This section applies to cases o( using criminal force m an 
to commit theft and not to those cases in which theft has been actually ' 

It provides a separate punishment for the rate cases of ennu^ fora uM m 
attempt to commit theft, and yet not amounting to robbery. The section wiu g 
rally apply to pickpockets. 

1. 'Attempting'.—See s. 511, mfra. 

2. • Theft ’.—See s 378, infra. 

PRACTICE. 

Evidence.—Prove (1) the assault or use of criminal force by 

(2) That the person assaulted, etc., at the time, was weanng, o 

the property in question. . . to com* 

(3) That the accused committed such assault, etc, m attempting 

mit theft of such property {vide ss. 511 and 378). - 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable— n 

by any Magistrate. . 

Charge.—! {name and office of Magistrate, etc..) hereby charge yo ( 

accused) as follows:— . t.. used crimi- 

That you. on or about the-day of- . at-—■, assaulted [or _ 

nal force to] AB in attempting to commit rommitted an 

which the said AB was then weanng lor carding), and merew 
ottence punishable under s. 356 of the Indian Penal Code, and within my 

And I hereby direct that you be tried on the said charge. 

I Shrodio.Ho,-, Prarai V. /»»m.(1926)27 a Mukuo. (1865) Umep. Cr. C 3- 
Cr L. J. 1003. 
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357. Whoever assaults or uses criminal force to any person, in 
Assault or cnmi- attempting' wrongfully to confine^ that person, shall 
nai force in. bg puoished with imprisonment of either dcscrip- 
a ^ tion for a term which may extend to one year or 
son. with fine which may extend to one thousand rupees 

or with both. 


COMMENT. 'I* 


This section deals with an assault coinimtt«i in attempting wrongfully to con¬ 
fine a person. 

1. ‘Attempting’.—See s 511, mfra 

2. ' Wrongfully to confine —See s. 340, supra 

PRACTICE. 

Evidence.—Prove (1) the assault, or use of criminal force by the accused 

(2) That he did so in an attempt to wrongfully confine the person assaulted, 
■eta 

Procedure.—42ogni2able—^Va^Tant—^Bailable—Compoundable when permission 
is given by the Court before which the prosecution is pending—Triable by any Magis¬ 
trate. 

Charge,—I (name and office of MagtslTole, etc,) hereby charge you (name 
accused) ^as follows:— 

That you. on oc about the—day of-at-, assaulted (or used cttmi- 

rial force to) AB. in attempting wrongfully to con^ the said AB, and thereby com¬ 
mitted an offence pumshable under s. 3S7 of the Indian Penal Code, and within my 
cognizanca 

And I hereby direct that you be tned on the said charge. 

358. Whoever assaults or uses criminal force to any person on 
Assault or crimi- grj^ve and sudden provocation given by that person, 
nai force on grave shall bc punished with simple imprisonment for a 
piovocauon. term which may extend to one month or with fine 

which may extend to two hundred rupees, or with both. 

Explanation —The last section is subject to the same explana¬ 
tion as section 352. 


COMMENT. 

This IS a somewhat mitigated form of the offence desenbed in s 352 

The explanation is not happily worded. The expression * the last section' is 
incorrect. The purport of the explanation is that this section is subject to the same 
explanation as s. 352. 

PRACTICE. 

Procedure.—Not cognizabler-Summoos—^Bailable—Compoundable—^Triable by 
any Magistrate—Summary trial. 

Of Kidnapping, Abduciionj Slavery and Forced Labour, 

359. Kidnapping is of two kinds: kidnapping from British 
Kidnapping India, and kidnapping from lawful guardianshir 
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COMMENT. 


Kidnapping is divided into two kinds. But there may be cases in which the 
two kinds overlap each other. For instance, a minor may be kidnapped from Bri¬ 
tish India as well as from lawful guardiai^ip. 


360. Whoever conveys any person beyond the limits of British 
India^ without the consent pf that person®, or of 
some person legally authorized to consent on be¬ 
half of that person, is said to kidnap that person 
from British India. * 

COMMENT. 


Kidnapping from 
British India. 


The offence of ki^apping is sometimes committed by means of assault, and 
is sometimes attended with restraint; but this is not always the case. For instance, 
a labourer who has been induced to embark on board a ship by false assurances that 
he shall be taken to a country where he shall have good wages, but whom the captain 
of the ship intends to sell for a slave, has not as yet been either assaulted or retained 
although he is kidnapped. 

Ingredients.—This section requires two ^sentials;— 

1. Conveying of any person ^yond the limits of British India. 

2 Such conveying must be without the consent of that person. 

1. ' Conveys any person beyond the limits of British India—This offence 
may be committed on a grown-up person or a minor by conveying him or her beyond 
the limits of ‘ British India'. 

See s 15, supra, as to the de/initioa of ‘ British India 

2. ‘Without the consent of that person'.—The conveying must be without 
the consent, express or implied, of the person conveyed. Where the accused induced 
certain women to leave British India for Ceylon on the misrepresentation that they were 
to be mamed to his sons, and after amving at Ceylon made them work as coolies on 
a tea estate, it was held that the women must be hdd to have been taken without their 
consent and that the accused was guilty of kidnapping from British Indian 

A person kidnappmg a girl of fifteen years of age out of British India with 
her consent does not come within the purview of this section®. 

See s. 90, supra, as to the definition of ‘(»nsent'. 


36l. Whoever takes or entices any' minor^ under fourteen 
Kidnapping (mm of age if a male, or under sixteen years of age 

lawful guardian- if a female®, or any person of unsound mind, out or 
the keeping of the lawful guardian* of such minor 
or person of unsound mind, without the consent,of such guardian, 
is said to kidnap such minor or person from lawful guardianship. 

Explanation .— ^The words “lawful guardian” in this section 
include any person lawfully entrusted with the care or custody or 
such minor or other person. 

Exception .— This section does not extend to the act of any per¬ 
son who in good faith believes himself to be the father of an 
timate child, or who in good faith believes himself to be entitled o 
the lawful custody of such child, unless such act is committed lO 
an immoral or unlawful purpose. 


1 Peiiasauitni 'Kangani, (1910) 8 M. L. T. 
91, 119101 M. W. N. 262, 11 Cr. L. J. 368. 


* Hnibhai Duda, (1918) 42 Bom. 391. » 
Bom. L. R. 372. 



££CS. 359-361.) 


KIONAITING. 


855 


COMMENT. 


Object.—The object of Uiis section is at least as much to protect children of 
tender age from being abducted or seduced for improper purposes, as for tlie protec¬ 
tion of the riglits of parents and guardians liaving the lawful charge or custody of 
minors or insane persons. 

Under English law tliis offence is known as ‘ child-stealing ’. 

Scope.—Kidnapping is an offence irrespective of any intent with which it is 
committed. It may be committed without assault or wrongful restraint or confine¬ 
ment. A dnid, for example, who is decoyed from its guardian, who soon forgets its 
home, and who consents to remain with the kidnapper, cannot be said to have been 
assaulted or restrained This offence may be committed in lespcct of either a minor 
or a person of unsourid mind. To kidnap a grown-up person, therefore, is not this 
offence*. 


Ingredients.—The section has four essentials — 

1. Taking or enticing away a minor or a person of unsound mind. 

2. Sudi minor must be under fourteen years of age, if a male, or under six¬ 
teen years of age, if a female. 

3. The t^ng or enticing must be out of the keeping of the lawful guardian 
of such minor or person of unsound mind. 

4. Such taking or enticing must be without the consent of such guardian 

1 , ' Takes or entices any minor. - .or person of unsound mind ’.—The 
taking need not be by force, actual or constructive, and it is immaterial whether tlie 
girl consents or not*. There must be a taking of the child out of the possession of 
the parent. If a child leaves its parents' house for a particular purpose with their 
consent, it cannot be said to be out of the parents' keeping A mere leading of a not 
unwilling child will be sulTicient. 

The word '* taking ” means physical taking Thus, where a father sent his 
daughter to live in a house with another mairied daughter of his, who got her mar¬ 
ried to an inmate of the house without the consent of the father, it was held that no 
offence was committed by the marned daughter, because there was no taking out of 
lawful guardianship inasmuch as the daughter nes’er left the house where she was 
residing with the consent of her father* 

The period ol detention is immaterial to Uie offence. Where, therefore, it was 
proved that the accused having met a girl by arrangement, stayed with her away from 
her father’s house for three days, sleeping with her at night; and that he took her 
away without her lather’s consent and against his will, in order to gratify his pas¬ 
sions and then allowed her to return home, but not with a view of keeping her away 
from her home permanently, it was held that he was guilty of this offence*. If a 
girl under sixteen has been found in the streets by herself and seduced away, that is 
not a taking out of the possession of the father, even though he is living m the place 
and she lives with him’ If a man. by previous promises to a girl as to what he 
will do if she will leave her paraits' house and go to live with him, induces her at 
length to do so, and then receives and harbours her secretly, he is guilty of taking 
her out of the possession of her parents®. 

It is not necessary to show a trespass or anjiiiing of that nature m the taking 
other than the act of taking*. 

Bramwell, B, in stating the law on the subject, said: " I am of opinion that 
if a young woman leaves her father’s house wiUiout any persuasion, inducement or 
blandishment held out to her by a man, so that she has got fairly away from home, 


1 (1867) 6 W. R. (Cr. L> 11. 

* MankUlow. (1853) 6 Co* 143 
» /agan Nath. (1914) 15 Cr. L. J. 63a 
See Jagannadha Rao v. Kamaraju, (1900) 24 
MaA 284. 

® Ttmtntns, (1860) 8 Cox 401; BaUIie, 
(1859 ) 8 Ckix 238. But. see WbbeTt, (1869) 


L. R. I a C R. 184. 

s CrecB, (1862) 3 F. & F. 274. followed 
in Htbbert, sup.; Pumelt, (1^8) 1 F. & F. 


• Robb. (1864 ) 4 F & P 59 • 
Kipps. (1850) 4 Cox 167. 

* Ftosct, (1861) 8 Cox 446. 
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4ind then goes to him, although it my be his moral duty to return her to her parents’ 
<nistody, yet his not doing so is no infringement of this Act of Parliament, for the Act 
does not say he ^all restore her, but <mly that he shall not take her away. It is, 
however, equally clear that, if the girl, acting under his persuasion, leaves her father’s 
house, although he is not present at the moment, yet, if he avails himself of that 
leaving which took place at his persuasion, that would be a taking her out of her 
father's possession, because the persuasion would be the motive cause of her leaving. 
Again, although she may not leave at the appointed time, and although tie may not 
wish that she should have left at that particular time, yet if, finding she has left, he 
avails himself of that to induce her to continue away from her father’s custody, in 
my judgment he is also guilty, if his persuarion operated on her mind so as to induce 
her to leave 

\i the suggestion to go away with the accused came from the girl only, and he 
took the merely passive part of yidding to such suggestion, he is entitled to an acquit' 
tal*. 


When taking is comjilete.—full bench of the Calcutta High Court has 
decided that the offence of kidnapping from lawful guardianship is complete when 
the minor is actually taken from lawful guardianship; it is not an offence continu¬ 
ing so long as the minor is kept put of such guardianship. The act of taking is not, 

in the proper sense of the term, a continuous act; when once the boy or gul has 

been actually taken out of the keeping, the aa is a completed one*. In tliis case, J, 
a minor girl, was taken away from her husband’s house to the house of R and there 
kept for two days. Then one M came and look her away to his own house and 

kept her there for twenty days, and subsequently clandestinely removed her to the 

house of the accused, and from that house the accused and M look her through dif¬ 
ferent places to Calcutta It was held that the taking away out of the guardianship 
of the husband was complete before the a<xused joined the prmapal offender m 
talcing the girl to Calcutta, and that Uie accused, therefore, could not be convicted 
under s 363*. 

The Madras High. Court is of opinion that so long as the process of taking the 
minor out of the keeping of his lawful guardian continued, the offence of kidnapp*^ 
might be abetted*. In the above Calcutta case this ruling has been distinguished 
on the ground that tliis was a case of kidnapping out of British India and, as, when 
the accused m this case intervened, the minor had not been actually taken out of 
British India, the process of taking was regarded as still going on, or continuing. 

■ In a later case the ruling in the above-mentioned Calcutta case has been approved or. 

TTie Allahabad High Court has laid down that the offence of kidnapping from 
lawful guardianship is not a continuing offence^. The offence is completed as soon 
as the minor is actually taken out of the custody of his or her guardian and is not 
an offence continuing as long as the minor is lorpt out of such guardianship- There 
can be no abetment of this offence in such a case on the hypothesis that the offence 
is a continuing one*. But if there is a conspiracy before the kidnapping takes place, 
a conviction for abetment of kidnapping can be sustained*. , 

The Patna High Court has adopted the view of the Calcutta Hi^ Court an 
has held that kidnapping is not a continuing offence and the act of kidnapping ■> 
complete as soon as the minor is taken out of the keeping of the lawful 
ship. \Vhile the accused took part in the actual removal of the girl inuneoiai y 
after she was taken out of the house of her guardian, he was held guilty 
read with s. U4 The question whether the act of kidnapping was complete or 
is a question of fact which must be decided on the evidence of each particular ca 
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^\*hcfe one L enticed a minor girl to cotdc out of a gachhi to the road and then to 
the motor car m whjcli R was sitting so that the latter might drive away with her., 
it was held (hat Uic offence of kidnapping was complete only when R drove away 
with her*. 

The former Chief Court of the Punjab took the same view as the Calcutta 
and Allahabad High Courts It held that tliere could be no abetment of kidnap¬ 
ping by conduct, which commenced only after the minor had once been completdy 
taken out of the keeping of the guardian and the guardian’s keeping of the minor 
wa^ consequently at an end. the question whether such taking was or was not 
complete being one for determination with reference to the circumstances proved in 
the particular case* Speaking generally, the keeping of the guardian will be at an 
end when the person of the minor has been transferred from the custody of the 
guardian or some person on his behalf into the custody of some person not entitled 
to the custody of the minor*. The offence of kidnapping not being a continuing one 
there could be no abetment of the taking after the minor had once been completely 
taken out of the keeping of her lawful guardian*. 

Taking away in good falih is nor kidnapping.—Where the mother m good 
faith believed that she was entitled to Uie custody of ]icr own minor children a con¬ 
viction for kidnapping them from the guardianship of their father was set aside*. 
A husband cannot Jie conneted of kidnapping his owm wife when he believes m good 
faith that he has the right of personal custody of his wife*. 

‘Enticing' is an aa of the accused by which the person kidnapped is induced 
of his or her own accord to go to the kidnapper. It is not ncsiessary that the taking 
or enticing should be shown to have been by means of force or fraud*. For instance, 
the enticing away of a child playing on a public road is sufficient*. 

' Minor'.—This word includes married as well as unmarried female.minors* 
According to Mahomedan law the occurrence of puberty determines minority and 
the mother's nght to custody, but for the purpose of this section regard must 1^ had 
only to the definition of minority in s. 3, Indian Majonty Act'*. 

2. 'Under sixteen jcsrs of age’.—^Vherc the minor kidnapped is a girl 
under sixteen years of age, it is no defence that the accused did not know the girl to- 
be under sixteen, or that from her appearance he might have thought she was of a 
greater age**. Any one dealing with such a girl does so at his peril, and if she turns, 
out to be under sixteen he must take the consequences'*, even though he bona fide 
believed and had reasonable ground for believing that she was over sixteen**. 

If the girl is under sixteen no offence is committed under this section**. 


3. ‘ Out of the keeping of the lawful guardian ” The Legislature has 
advisedly preferred this phrase to the word ‘possession' which frequently recurs m 
the Code—m connection with inanimate objects. The word ‘ keeping .. connotes, 
the fact that it is compatible with independence of action and movement in the object 
kept. It implies neither prehension nor detention but rather maintenance, protection 
and control, manifested not by continual action but as available on necessity arising. 
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and then goes to him, although it may be his moral duty to return her to her parents' 
custody, yet his not doing so is no infringement of this Act of Parliament, for the Act 
does not say he shall restore her, but only that he shall not take her away. It is. 
however, equally clear that, if the girl, acting under his persuasion, leaves her father’s 
house, although he is not present at the moment, yet, if he avails himself of that 
leaving which took place at his persuasion, that would be a taking her out of her 
iathei’s possession, because the persuaMon would be the motive cause of her leaving 
Again, although she may not leave at the appointed time, and although he may not 
-wish that she should have left at that particular time, yet if, finding she has left, he 
avails himself of that to induce her to continue away from her father’s custody, in 
my judgment he is also guilty, if his persuasion operated on her mind so as to induce 
her to leave 

If the suggestion to go away with the accused came from the girl only, and he 
took the merely passive part of yielding to such suggestion, he is entitled to an acquit¬ 
tal*. 


When taking is complete.—A full bench of the Calcutta High Court has 
decided that the offence of kidnapping from lawful guardianship is complete when 
the minor is actually taken from lawful guardianship ; it is not an offence continu¬ 
ing so long as the minor is kept out of such ^ardianship. The act of taking is not, 
in the proper sense of the term, a continuous act; when once the boy or girl has 
been actually taken out of the keeping, the act is a completed one*. In this case, J. 
a minor girl, was taken away from her husband’s house to the house of R and there 
kept for two days Then one M came and took her away to his own house and 
kept her there for twenty days, and subsequently clandestinriy removed her to the 
house of the accused, and from that house Uie accused and M took her through dif 
ferent places to Calcutta. It was held that the taking away out of the guardianship 
of the husband was complete before the accused joined the principal offender m 
taking the girl to Calcutta, and that the accused, therefore, could not be convicted 
under s 363*. 

The Madras High. Court is of opinion that so long as the process of taking the 
minor out of the keeping of his lawful guardian continued, the offence of kidnapph^ 
might be abetted* In the above Calcutta case this ruling has been distinguished 
on the ground that this was a case of kidnapping out of British India and, as, when 
the accused in this case intervened, the minor had not been actually taken out of 
Bntish India, the process of taking was regarded as still going on, or continuing 
In a later case the ruling in the above-mentioned Calcutta case has bem approved of*. 

The Allahabad High Court has laid down that the offence of kidnapping from 
lawful guardianship is not a continuing offence*. The offence is completed as soon 
as the minor is actually taken out of the custody of his or her guardian and 
an offence continuing as long as the minor is kept out of such guardianship. There 
can be no abetment of this offence m such a case on the hypothesis that the offence 
is a continuing one*. But if there is a conspiracy before the kidnapping takes place, 


a conviction for abetment of kidnapping can be sustained®. . 

The Patna High Court has adopted the view of the Calcutta High Court an 
has held that kidnapping is not a continuing offence and the act of kidnapping i» 
complete as soon as the minor is taken out of the keeping of the lawful snaraia - 
ship. While the accused took part in the actual removal of the girl 
after she was taken out of the house of her guardian, he was held guilty under s. u 
read with s 114. The question whether the act of kidnapping was cornplete o* 
is a question of fact which must be dedded on the evidence of each particular ca 
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\N‘hcrt: one L cniiccd a minor girl to come out of a iachhi to the toad and then to 
the motor car in which R was sitting so that the latter might drive away with her^ 
it was held Uiat the offence of kidnapping was complete only when R drove away 
with her*. 

The former Chief Court of tlie Punjab took the same view as the Calcutta 
and Allahabad High Courts It held that tliere could be no abetment of kidnap¬ 
ping by conduct, whicli commenced only after the minor had once been completdy 
taken out of the keeping of the guardian and the guardian's keeping of the minor 
wal consequently at an end. the question whether such taking was or was not 
complete being one for determination with reference to the circumstances proved in 
the particular case*. Speaking generally, the keeping of Uie guardian will be at an 
end when the person of Uic minor has been transferred from the custody of the 
guardian or some person on his behalf into the custody of some person not entitled 
to the custody of the minor* Tlie offence of kidnapping not being a continuing one 
there could be no abetment of the taking after the minor had once been completely 
taken out of the keeping of her lawful guardian*. 

Taking away in good faith is not kidnapping.—Where the mother m good 
faith bdie\cd that she was entitled to the custody of her own minor children a con- 
siction for kidnapping them from the guardian^ip of their father was set aside-. 
A husband cannot Jjc convicted of kidnapping his own wife when he believes in good 
faith that he has the right of personal custody of his wife® 

' Cueing' 15 an aa of the accused by which the person kidnapped is mduac 
of his or her own accord to go to the kidnapper It is not necessary that ihe taLz; 
or entiang should be shown to have been by means of force or fraud^ For inslaza. 
the enticing aw-ay of a child playing on a public road is sufficieni* 

'Minor'.—^This word includes mamed as well as unmarried female.maur. 
According to Mahomedan law the occurrence of puberty determines minomy :s_ 
the molher's right to custody, but for the punposc of Uus section regard must oszl. 
only to the definition of minority m s. 3. Indian Majority Act*®. 


2. 'Under sixteen jears of age'.—Where the minor kidnapped is s z: 
under sixteen years of age, it is no defence (hat (he accused did not know the ^ . 
be under sixteen, or that from her appearance he might have thought the wc. ^ 
greater age“. Any one dealing with such a girl does so at his peril, and if rr . 
out to be under sixteen he must take the consequences**, even though he f r— _ jj 
believed and had reasonable ground for believing that she was over sixteen^ 

If the girl IS under sixteen no offence is committed under this biuctix— 

3. ' Out of the keeping of the lawful guardian *,—“ The iinst 

advisedly preferred this phrase to the word ‘possession* which frtquer.’t,- oi’ 

the Code—in connection with inanimate objects. The word 'kcepinf'"' —- .ances 
the fact that it is compatible with independence of action and movtmrsr ' -on to 
kept. It implies neither prehension nor detention but rather mainUr^iJ^ '. ^rvant 
and control, manifested not by continual action but as available on 
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-And this relation between the minor and the guardian is.. .certainly not dissolved 
so long as the minor can at will take advantage of it and place herself within the 
sphere of its operation The offence ccuisists m taking the girl out of the guardian¬ 
ship of the lawful guardian, and so long as the girl has an opportunity of going back 
to her guardian the relationship of guardianship continues. The expression "taking 
out of the keeping of the lawful guardian ” must signify some act done by the accused 
. which may be regarded as the proximate cause of the person gomg out of the keep¬ 
ing of the guardian or, in other words, an act but for which the person would not 
have gone out of the keeping of the guardian as he or she did*. A girl under six¬ 
teen years of age was gomg to a vegetable market in search of work. On her way 
she met accused No. 1, another woman, who asked the girl to accompany her under 
a promise of obtaining work for her. The woman took the girl to her house and kept 
her there till evening, when she was removed by accused No. 2 to a bungalow and 
kept there for two days after which she was allowed to return to her home. It was 
held that the relation between the rmnor and the guardian was not dissolved at the 
time when accused No. 1 met the minor in the market, and that the accused were 
^Uty under s 366*. Where a female minor met a person in the street and went 
.away voluntarily with that person, it was held that she was just as much in the pos¬ 
session of her legal guardian when she was walking m the street, unless she had giv^ 
up the intention of returning hom^ as if she had actually been m her guardian's 
house when taken off*. A, a marri^ woman under sixteen years of age, being dis- 
satished with her mother-in-law, left her husband’s home to go to her maternal unde. 
On the way she was induced by K to accompany him and he deceitfully took her to 
a village where she was kept in the house of K’s brother. Here negotiations were 
set on foot by K to rc-marry the girl as a jat, but on the girl disclosing her identify- 
to the inquirers K left the village. Thereupon K’s brother took her to the police- 
station, and pending inquiry by the police she liwd for a month at his place. It was 
held that K was guilty of kidnapping, inasmuch as although the girl left home 
•of her own accord she did not cease to be under the guardianship of the husb^d, 
her lawful guardian, but that K’s brother was not guilty of any offence as he had 
done nothing in furtherance of a common intention*. A jat girl under sixteen >ears 
•of age was ordered by her father to take food to the bullocks. As she was coi^Z 
home, one of the accused came to her and persuaded her to accompany him. Her 
hair was cut and she was dressed in boy’s clothes. She lived for some time with 
both the accused. After this both the accused were taking away the girl when 
were discovered by a ckauikidar. She was crying and told the chowkidar that 
was a girl and not a boy. The chowkidar then arrested the accused. It was held that 
the accused were guilty of kidnapping, having removed the girl from the lawful 
guardianship of her father without bis consent*. . 

There must be a taking or entiang of a child out of the keeping of the lawlu 
guardian. \Vhere, therefore, a girl runs away from home in consequence of ill-treat¬ 
ment, and, on meeting the accused on the road, agrees to take service as ^ 
and goes with him, this offence is not commltled^ Similarly, where a girl was dm 
away from her parental roof and was found some days after in the company of > 
accused, no offence was held to have been committed*. If a minor girl leaves m 
protection of her husband and parents of her free will or voluntanly, and 
stays with another man of her own accord, that man will not be guilty of hilung 
out of the keeping of the lawful guardian of su<di minor*. The mere fact that 
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minor leaves the protection of her guardian does not put her out of the guardian’s 
keeping. But if the minor abandons btr guardian wiUi no intention of returning 
she cannot be held to continue in the guardian's keeping^. Where a female minor, 
by a preconcerted arrangement nilh the accused, left the house of her parents of her 
owTi accord, intending not to rcluro. and met tlie accused at a place appointed and 
<Jopcd niih him willingly, it was held that the accused was an acti\e participator in 
the minor's leaving her parents’ house, and was, therefore, guilty of this offence.’ 
Where a female minor went to the accused's house and asked him to take her away, 
and she had no intention of leading her parents if the accused did not consent, it was 
held that the minor had no sudi intention of rwt returning as to remove her from her 
parents’ guardiansliip, and consequently, the accused liad committed this offence*. A 
low cla ss girl under sixteen,>cars of age left the custody of her husband and his 
parents and \-oluntanly stayed with the accused for a month. After that she was 
made over to certain other persons who performed certam operations on her so as to 
make her appear as much as possible a jot woman. She then changed hands several 
times and was finally made over to a person in order to be marri^ to his brother 
It was held that the accused was not guilty of the offence of taking or enticing a minor 
-out of the keeping of her lawful guardian*. 

Eniliih cases —A went in the night to the house of B, and placed a ladder 
.against a wmdow, and lield it for J, the daughter of B, to descend, which she did, 
and then eloped with A. It was hdd that this was a taking of J out of the possession 
of her father*. A girl under the age of sixteen years having, by persuasion, been 
induced by the accused to leave her father’s house and go away with him without the 
consent of the father, left her home alone by a preconcerted arrangement between 
them, and went to a place appointed, where she was met by the accused, and then went 
away together some distaru^ without the intention of returning. It was held that 
there, was a taking of the girl out of the father’s possession when he met the girl and 
went away with her at the appointed place, as up to that moment she had not abso¬ 
lutely renounced her father’s protection*. A met a girl in the street going to school, and 
induced her to go with him to a town some miles distant, where he seduced her. They 
returned together and he left her where he met her The girl then went to her home, 
where she lived with her lather and mother, having been absent some hours longer 
than would have been the case if she had not met A A made no inquiry, and did nqt 
Tmow who the girl was or whether she bad a father or mother living or not, but he 
had no reason*to, and did not, believe that she was a girl of the town. It was held 
that A was not guilty of having unlawfully taken the girl out of the possession of her 
father under s. 55 of 24 & 25 Via, a 100, which says 'whosoever shall take...an 
unmamed girl, being under the age of sixteen years, out of the possession and against 
the will of her father or mother, or of any r^er person having the lawful care or 
•charge of her, shall be guilty of a imsdemcahour ’r. Under sinular circumstances 
^e accused in British India will be guilty of kidnapping because his omission to 
inquire whether a trunor has a guardian or not is no defence*. Where a servant 
girl had permission from her master to go and see her parents from Sunday to Mon¬ 
day night, and went to see them on the Sunday for a few hours only, and then told 
them that she was going back to her empIo 3 nnent, instead of which she remained with 
the accuspcd ail night, and did not leturo to her master’s employment unbl some days 
.afterwards, it was held that the girl was under the lawful charge of her master, and 
not of her faffier, at the time of the alleged offence, and that there would be no con¬ 
viction for kidnapping*. Sirmlarly, where a girl was employed as a bar-maid at a 
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distance from her father’s home, it was held that she was under the lawful charge of 
her employer, and not in the possession of her father^. 

A child under ten years of age is, prima iacie, subject to guardianship, and 
any one removing such child without pemussion properly obtained takes the ri^ of 
such act upon himself; the fact of having omitted to inquire whether the child has a 
guardian or not is no defence^ 

If the minor is not in the custody of a lawful guardian the offence cannot be 
committed whatever the belief of the taker may’be®. 

In the case of a grown-up person of unsound mind there must be evidence of 
some kind of persuasion or moral force as a result of which he was taken out of the 
protection of his guardian*. 

* Lawful guardian —The word ‘ lawful' does not necessarily mean that the 
person who entrusts a minor to the care of custody of another must stand in the posi¬ 
tion of a person having a legal duty or obhgation to the minor. It is a suffiaent 
compliance with the section and its explanation if the entrusting of the minor to the 
care of another is effected without illegality or the commission of any unlawful act 
by a person legally competent to do so®. The explanation of these words is intended 
to obviate tlie difficulty the prosecution might be put to in being bound to prove 
stnctly, in cases of abduction, that the person from whose care the minor had been- 
abducted was the guardian of such minor within the meaning of the legal acceptatiw 
of the word®. The words " lawful guardian ” include any person lawfully entrusted 
with the care or custody of a minor’. A brother of eighteen years is lawful guardi^ 
of his sister aged sixteen when the parents are dead*. But it must be shoBTi that the 
minor was abducted from lawful guardianship, and lawful guardianship is the 
dianship of a person who is lawfully entmsted *with the care or custody of the nunw- 
A girl of fourteen years, being left an orphian. accompanied a woman to a town where 
they lived fay begging.and selling grass. She was persuaded by a man G to depart 
with him withodt the knowledge of the woman. She remain^ with him for some 
months and was betrothed to one of his sons. One B persuaded her to qurt 
house and to go with him. This she did. B was, thereupon, convicted of an 
under s. 363. The High Court quashed the conviction on the ground that G w» 
not the lawful guardian of the minor as he had not been lawfully entrusted with tn 
care or custody of her*. , 

“ The explanation.. .is not intended to limit the protection which the 
^ves to parents and minors. It is intended to extend that protection by 
in the term ‘ lawful guardian ’ any person lawfully entrusted with the care or wstoo) 
of the minor. The fact that a father allows his child to be in the custody of a 
vant or fnend, for a limited puipose and for a limited time, cannot., .detenmne^^ 
father's rights as guardian or his legal possession for the purposes of the Crum 
Law...the Court must consider all the facts and see whether they are 
not with the continuance of the father’s I^al possession of the minor.^ If 
not inconsistent, the minor must be held to be in the father’s possession or keep 
even though the actual physical possession should be temporarily with a . 

other person De facto guardianship is sufficient*’. The term * lawful suar ^ 
does not include a person who has himself gained possession of the minor ^ 
offence under this section. But it does include, not only the parents or rci 
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Khud.‘h£al?^h. (1887) P. R. No. 27 of 1887. 
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in whose house the minor lives and is brought up, but any other person with whom 
tl-jc minor resides by tiic consent, express or ina^ied, of those who have the higher 
legal ngliL Thus, where the husband of a minor girl, under sixteen years of age, 
sold her to anotlicr man. and while slie was living with that man she was persuaded 
by the accused to leave his house and to go aw'ay with a third man, it was held that for 
the purpose of this section the person to whom the girl was sold was the lawful 
guardian of the girl and that the accused was consequently guilty of kidnapping her 
from lawful guardianship* 

Explarution.—Tlie explanation extends tfie accepted definition of the words 
“lawful guardian” under civil law to predude persons other than the civil law 
guardian from raising tlie technical plea Uiat the legal relation of ward and guardian 
-did not exist between the person kidnapped and the person from whose actual custody . 
the minor is taken away But as against a person, who, in fact, is the civil law 
guardian of the minor, mere de faclo guardianship cannot be set up so as to convict 
the real avil law guardian of an offence under s. 361*. The word ‘entrusted’ means 
the giving, handing over, or confiding of something by one person to another. It 
in\olves the idea of active power and motive by the person reposing the confidence 
towards the person in whom the confidence is reposed. For an entrusting, wiihm 
the meaning of this explanation, there must ncccssanly be three persons, viz, (1) the 
pcrscxi reposing the confidence or trust, (2) the person m whom the trust is reposed , 
and (3) the person constituting the subject-matter of the trust This explanation 
•contemplates a declaration of trust by a person competent to make such a declaration, 
conveying, handing over and confiding a minor to the care and custody of another in 
■whom a confideflce and trust Is imposed It is necessary for the person accepting 
the trust to do so either by express assent, or by necessary implication arising from 
tacit acquiescence in the performance of the trust Neither the declaratuin of trust 
nor Its acceptance need be ncccssanly m writing; it is sufficient if the declaration is 
verbally made and given, or if it anses from a course of conduct consistent only with 
the existence of such antecedent declaration, and accepted verbally or by necessaiy 
implication arising from the conduct of the person so entrusted with the duty im' 
posed*. 

Temporary guardiaoihip does not oust lawful guardian’s right.—-Where a 
girl who was under the temporary guardianship of a person was taken away with his 
consent and mamed to a boy without the consent of her father, this offence was held 
to have been committed*. A girl under sixteen years of age, living under the guardian¬ 
ship of her mother, was sent by the latter with another woman on a visit to her sister 
and on the way there the accused kidnapped her and took her to their own village 
and there she was married to one of the accused. The accused were convicted of an 
offence under s, 366 as it was immaterial whether the girl was kidnapped with'the 
consent of the woman in charge, as she had no authority to give such consent®. Where 
the accused was put in charge of a boy, below the age of fourteen, by his father for 
the purpose of teaching the Koran, but he took him away to a distant city with the 
object of teachmg him how to paint scenes so that he might jom a theatrical company. 

It was held that the removal of the boy amounted to taking him out of the keeping 
of the lawful guardian*. 

Hindu Jaw,—A father is the guardian of his children and is ordinanly en¬ 
titled to their custody. A mother cannot have a right to the custody of her legiti¬ 
mate children adversely to the father Ordinarily, the custody of the mother is the 
custody of the father, and any removal of the children from place to place by the 
mother ought to be taken to be consistent with the right of the father as guardian, 
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Consent given by the guardian after the commission of the offence would be 
of no avail. Where a temporary guardian is proved to have been in collusion wiUi 
the other party, and the taking away is aaomphshed in consequence of such collusion, 
there could be no such consent of the lawful guardian as the section requires*. The 
-English Courts have held that by the fraud of the temporary guardian the nght to 
possession of the child reverts to its natural guardian^. 

A consent given on a misrepresentation of a fact is one given under a misconcep 
tion of fact within the meamng of s. 90, and as such is not useful as a consent under 
this section. A misrepresentation as to the intention of a person is a misrepresenta¬ 
tion of a fact®. If a minor is taken with the consent of the guardian and subsequently 
married improperly without the cwisent of the guardian to any person, such improper 
marriage would not by itself amount to kidnapping*. 

If a man by false and fraudulent representations induce the parents of a girl 
to allow him to take her away, such taking will amount to kidnapping*. But where 
-a mother had by her conduct countenanced the daughter in a lax course of life, by 
permitting her to go out alone at ni^t and to dance at public houses, and she was 
taken away for a day by the accused, it was held that the act of the accused could 
not be said to have happened against her will*. Similarly, where a female minor 
went to tlie house of a mutual fnend and had sexual intercourse with the accused, 
-she having previously had sexual intercourse with the accused in the presence and 
■with the consent of her guardian, her mother, in her mother’s house, it was held that 
the accused could not be convicted of kidnapping as there was no taking of the 
minor, and even if there was a constructive taking, as the mother was proved to 
have connived at the seduction of her daughter, there was reason to believe that the 
subsequent taking was effected with her consent*. 

. Pledge for a minor girI.~The pledging of a girl to secure a loan is not a 
legal contract and may not be enforced in law; but if a minor is retamed in 
custody of a person with the consent of the lawful guardian he will not commit the 
offence of kidnapping. It is essential in terms of the section that the minor should 
be taken or enticed out of the keeping of the lawful guardian of the minor without 
the consent of such guardian ; and if there is consent given, the section has no ap;^- 
cation. It does not matter whether the consent is given for consideration or not I*> 
after having obtained custody of a minor in a lawful manner with the consent of ks 
^ardian, the minor is married or disposed of in such a manner as to make it 
impossible for the lawful guardian tc . 
under this section would be committed 

would be liable under the section ; but .v...* ...»^ _ _ 

restoration or exercise of the custody of the child by the lawful guardian impossible, 
the mere fact of transferring the guardianship by the temporary guardi^ would nol 
constitute an offence. Hence, where A pledged has girl with B to secure a loan, but 
he did not pay the loan, and B pledged her with C to secure a loan raised by him from 
C; and A, without demanding the custody of the girt from B or C, instituted a com¬ 
plaint under this section against B and C, it was held that neither B nor C.was guilty 
of kidnapping*. 

Marrying a girl without the consent of her 'lawful guardian*.—IVhere the 
mother had assigned by a will the guardianship of her minor daughter, and the du y 
of marrying her, to R, and a paternal relative of the daughter removed het by frau 
and force for the purpose of getting her married to a person other than the one select 


15 ; Sookee, (1867) 7 W. R. (Cr.) 36 [541 ; 
iiooToodoss Rajbuttsee, (1865) 4 W. R. (Cr.) 
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by R, it was held that the paternal relatiTO had been guilty of kidnapping as well as 
abducting*. IVhcrc a Hindu woman left her husband’s house, taking with her her 
infant daughter, and went to the house of A, and on the same day tlK daughter was 
married to B, the brotlier of A, without the father’s consent, it was held that A had 
committed an offence, under ss 109 and 369, of abetting the offence of kidnapping^. 
IVhcre an orphan minor Hindu giil, who was entrusted to the care of her matcmal 
.uncles and had obtained mutation m her favour of certain property wluch was claimed 
. by her paternal uncles, after having hved for ei^teen months with tlie maternal uncles, 
was forably earned away by her paternal uncles and was given m marriage, it was 
held tiiat the jiatcmal uncles were guilty of kidnapping*. 

WTiere a person earned off, without the consent of her father, a girl to whom he 
-was betrothed by her father, because the father suddenly changed lus mind and broke 
off the marriage, it was held lliat he was guilty of kidnapping*. 

Exception.—The exception protects the father of an illegitimate cluld or the 
person who belieies himself entitled to the lawful custody of a child. The act must 
not be in furtherance of an immoral or unlawful purpose The word ‘ unlawful', m 
its general connotation means what is not justifiable by law It is wider than " illegal ” 
and is not sjmonymous with “immoral". The father of an illegitimate child forci¬ 
bly rcrao\ing it from Us mother to hush up the scandal is not protected by this excep¬ 
tion*. If a child is kidnapped for a purpose which is prohibited and punishable by 
law the purpose is an " unlawful purpose ” within the meaning of that term as used 
in the exception to this section Thus, the intention to give a child in marriage m 
.contfawtio.n of Act XIX of 1929 is an "unlawful purpose" within the exception®. 

362. Whoever by force compels, or by any deceitful means 
induces', any person to go from any place*, is said 
Abducuon. abduct that person 

COMMENT. 


This section merely gives a dcfmiUon of the word ’ abductionwhich occurs 
.in some of the penal provisions which follow. Under the Code; kidnapping from 
lawful guardianship is a substantive offence, but * abduction ’ is an auxiliary act, not 
pumshable by itself, but made criminal only when it is done with one or other of 
the intents specified in the following sections^. 


Ingiedieots.—The section requires two essentials 
1- Forceful compulsion or inducement by deceitful means. 

2. The object of such compulsion or mducement must be the going of a per- 
•son from any place. 

1. ‘Whoever by force compels, or by any deceitful means induces'.— 
Where no force or deceit is practised on the person abducted, a conviction cannot 
stand*. The force or fraud must have been practised upon the person^. 

“ To induce ” means “ to lead into ", it connotes a leading of the woman in 
'Some direction in which she would not otherwise have gone. There must be a change 
of mmd caused by an external pressure of some kind>o. 

An orphan girl about seventeen years of age was brought up by A as his 
• own daughter. The accused, A's neighbour, induced her to leave home on the 
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pretext that he would either many her himself or get her mamed. He did neither 
but debauched her himself and handed her over to a friend of his who also proceeded 
to have connection with her. It was held that the expression ‘ deceitful means ’ is 
wide enough to include the induang of a girl to leave her guardian’s house by means 
of a representation that the person to whom she went would either marry her himself 
or arrange for her marriage and that the accused was guilty of this offenceh 

2. ' Any person to go from any place'.—^The offence of abduction is a 
continuing offence and a girl is being abducted not only when she is first taken from- 
any place but also when she is removed from one place to another*. Accused came 
on to the roof of a house where a woman was sleeping. Waking her up they asked 
her to accompany them. • She refused and they lifted her up in order to carry her 
away, whereupon she raised an alarm, and the accused dropped her on the roof and 
made good their escape. It was held that the accused were not guilty of abduc¬ 
tion, inasmuch as the woman was not compelled to go from the place where she was, 
but was merely lifted up and was dropped down again, but that the action of the 
accused amounted to an attempt to abdurt and that they were, therefore, guilty of 
an offence under this section and s. 511*. 

Abduction and kidnapping.—^"Abduction’ differs from ‘kidnapping’. ‘Kiti 
napping’ is committed only m respect of a minor or person of unsound mind: 

‘ abduction in respect of any person. In ‘ kidnapping ’ the person kidnapped is 
removed out of lawful guardianship ; in ‘ abduction this is not necessary. In ‘ kidnap¬ 
ping ’ the minor is simply taken away or enticed to go with the kidnapper: in ‘ abduc¬ 
tion', force, compulsion, or deceitful means are used. In ‘kidnapping’ consent of 
the person enticed is immaterial. In ‘abduction’ consent of the person moved, » 
freely and voluntarily given, condones it. In ’ kidnapping ’ the intent of the offender 
is irrelevant, but in ‘ abduction ’ it is the all-important factor. Kidnapping from lawful 
guardianship is not a continuing offence. As soon as the minor is removed out « 
the custody of his or her guardian, the offence is completed, but a person is bciW 
abducted not only when he is first taken from any place but also when he is removed 
from one place to another*. 

Abetment.—A mamed woman cannot abet her own abduction as he^i^ 
defined^ Because if a woman consents to her own abduction a substantial offence o 
abduction is an impossibility 

363. Whoever kidnaps any person from British India or froni 
Punishment for lawful guardianship, shall be punished with impri* 
kidnapping. sonment of either description for a term which may 

extend to seven years, and shall also be liable to fine. 

COMMENT. 

This section specifies the purashment for the offences defined in ss. 360 
361. To support a conviction of kidnapping from lawful guardianship 
section, the facts must come within the ambit of s. 361, i e, the person 
the offence is committed must be under the age of fourteen, if a male, and un 
age of sixteen, if a female. This section must be read with s. 361, and the 
kidnapping from lawful guardianship penalised by this section is the offence 
is defined by s. 361*. * 

PRACTICE. 


Evidence.—For kidnapping from British India prove— 
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(1) That the person in question was at the time of the offence in British 

Indix 

(2) Tliat the accused conveyed that person beyond the limits of Bntish 

Indix 

(3) That he did so without the consent of that person, or of some person 
legally authorized to consent on that person’s behalf. 

For kidnapping from guardianship prove— 

(1) That the person in question was at the time of the offence a minor 
under fourteen years of age (if a male), or under sixteen years of age (if a female) , 
or that such person was of unsound mind. The age of the girl must be proved by 
the prosecution. A doctor’s opinion as to age is not of much value' 

^Vhcre in a case under this section the Magistrate fmds that there is pnma 
facie sufficient evidence to show that tllfe girl was enticed away he should not be 
content merely with fmding that the girl was not proved to be under sixteen, but 
^ould examine and deade the question whether the accused can be charged with 
an offence under s. 366 or some other cognate offence agxnst a female of over six¬ 
teen*. 

(2) That such minor, or person of unsound mind, was, at the time, lawfully 
entrust^ to the keeping of a guardian 

(3) That tire accused took or enticed such minor, or person of unsound mind, 
out of. such keeping*. 

(4) That he so took or enticed, etc., without the consent of such guardian. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Tnable by 

Court of S^ion, Presidency Magistrate, or Magistrate of the first class 

Jurisdiction—A subject of a Native State, though not amenable to the Bri- 
Ush Court on a charge of culpable homiade committed out of British territories, 
may be so amenable on a charge of kidnapping from those territories*. This view 
IS hardly tenable when kidnapping is not considered to be a continuing offence The 
Calcutta High Court has laid down that a person charged with having committed 
the offence of kidnapping m Moyurbhunj, which is outside Bntish India, cannot 
be tried by a Court in Bntish India within the local limits of whose jurisdiction 
the person kidnapped may be conveyed or concealed or detained*. 

The offence of kidnapping may be tned by a Court within the local limits 
of whose junsdiction the person kidnapped or abducted was kidnapped or abducted 
or was conveyed or conceded or detain^*. 

Magistrates should not give themselves jurisdiction by trying cases under s. 363 
which really fall under s. 366 The form of kidnapping which is punishable by 
s. 366 is a senously aggravated form, which only Si^ions Courts and the Distnct 
Magistrates in the exercise of their speaal powers have jurisdiction to try*. 

Sections 346 and 363.—Where an act of re^raint or confinement in an attempt 
to kidnap has been exercised in furtherance of the attempt, and goes to form part 
of that offence, and is not done with an mtention or object which can be separated 
from the general intention to kidnap, it will constitute an integral part of that 
offence and should not form the subject of a separate conviction and sentence*. 
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Charge.—I (name and office of Magistrate, etc.,) hereby charge you {none 
of accused) as follows:— 

That you, on or about the-day of-, at-, kidnapped AB [a female 

minor under-years) from British India [or from lawful guardianship of CD, her 

-), and thereby committed an offence punishable under s. 363 of the Indian 

Penal Code, and within my cognizance [or cognizance of the Court of Session {or the 
High Court)]. 

And I hereby direct that you be tried [by the said Court (i« cases tried by 
Magistrate omit these words) ] on the said charge^. 

Punishment.—^The maximum sentence pr^nbed for this offence should only 
be awarded in a case of the most aggravated nature®. See the Frontier Crimes 
Regulation, 1901, ss. 11 (3) (d) and 12 (^. 

364. Whoever kidnaps or abducts any person in order that 
Kidnapping or such person may be murdered or may be so 
abducting in order disposed of as to be piit in danger of being 
to murder murdered, shall be punished with transportation 

for life or rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

ILLUSTRATIONS. 

(fl) A kidnaps Z from BnUsh India, intending or knowing it to be likeiy 
that Z may be sacrificed to an idol. A has committed the offence defined in this 
section 

(b) A forcibly carries or entices B away from his home in order that B 
may be murdered. A has committed the offence defined in this section. 

COMMENT. 

This section provides for the case of a kidnapper whose object is that the 
person kidnapped may be murdered or may be so disposed of as to be put in 
danger of being murdered. The section is not applicable where the object of the 
kidnapper is to hold the kidnapped person to ransom. In such a case the kidnapper 
can be convicted properly either under s. 363 or s. 365 of the Code?. 


PRACTICE. 

Evidence.—^Prove (1) the kidnapping by the accused*. . 

(2) That he so kidnapped the person in question m order {a) that sum 
person might be murdered; or (b) that such person might be so disposed of, as to 
be put in danger of being murdered. 

Or prove for abduction— ‘ . 

(1) That the accused compelled the person to go from the place in ques* 

tion. . . 

(2) That he so compelled that person by means of force; or that he uiQUCca 

that person to do so by deceitful means. . 

(3) That he so abducted the person in question in order that (c) su ^ 
person might be murdered, or (b) sudi person might be so disposed of as to be pu 
in danger of being murdered. 

Procedure. — Cognizable — ^Warrant — Not bailable — Not compoundable— Triabl«. 
by Court of Session. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you 
of accused) as follows:— . , u.i..rtrdl 

ThaL^you, on or about the-day of-at-, kidnapped [or aba 
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AB in order that Uie said AB might be murdered {or might be so disposed of as to 
be put in danger of bang murdered], and tlicreby committed an offence punishable 
under s. 361 of the Indian Penal Code, and within the cognizance of the Court of 
Session (or the High Court). 

And I hereby direct that )ou be tned by the said Court on the said charge. 


365. ^Yhoevcr kidnaps or abducts any person wiiii intent 
to cause that person to be secretly and wrongfully 
confined, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine 
COM MENT 


Kidnapping or 
abducting •with in¬ 
tent secretly and 
wrongfully to con¬ 
fine person. 


This section lays down the same penalty as s 363, but it pumshes abduction 
not mentioned in that section. It requires an intention to confine a person secretly 
and wrongfully*. Kidnappmg and confining m broad daylight without any secrecy 
amounts to an offence under s. 342-. 

Where a person was abducted in order that he might be held to ransom by 
his abductors, it was held that this section was applicable® 

The accused abducted a girl B in order to put pressure upon her friends to 
restore another ptl whom they had abducted. She was restored a few days after 
B was abducted and then B was also released. It was not found that any harm 
was done to B. It was held that under such circumstances heavy sentences of im¬ 
prisonment were not necessary*. 

Where a child is shut up so that its natural protector or guardian cannot 
get at it and it is prevented from proceeding with the help of its natural protector 
or guardian, it is wrongfully confined An offence under this section can be com¬ 
mitted in respect of a child which cannot walk®. 


practice 

Eiidence.—Prove (1) kidnappmg by the accused*; or abduction by him'. 

(2) That the accused thereby intended that the person kidnapped or ab¬ 
ducted should be kept in wrongful or secret confinement. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Conviction under s. 452 no bar to a subsequent trial under this scaion.— 
One Merai Kurmi formed intimacy with one Mussammat Hulla, a widow, and Hulla 
took up her abode in Merai’s house Some of Hulla's relations attacked the house 
of Merai, beat him and his brothers, and canied off Hulla. For this they were tried, 
and convicted under s. 452 of the Code. After being removed from Merai’s house, 
Hulla disappeared, and, after all efforts to find her had been unavailing for a space 
of some two years, the persons who had been amcemed ui the attack on Merai's 
house were put on their trial under this section. It was held that their previous con¬ 
viction under s 452 was no bar to lhar being tneri under tins section*. 

Charge.—I {name and o^ce of Afagwfrole, etc.,) hereby charge you {nene 
of accused) as follows:— 

That you, on or about the-day of- , at-, kidnapped (or abducted) 

one XY with intent to cause the said XY to be, secretly and 'Hionglully confined, and 
tliereby committed an offence punishable under s. 365 of the Indian Penal Code, 


1 Akbar AH. (1925 ) 7 L L. J 520, 26 
P. L. R. 734. 

* Mar Stmh. (1927 ) 29 Cr. L. J. 597 

J Po Lan. (1912) 6 L. B R. 160, 14 Cr. 
L. J. 167; Samundar, (1923 ) 27 Cr. L. J. 
64. 

• Wans. (1916) P. L. R. No 89 of 1916, 


17 Cr. L. J. 472. 

* Maliendranath ChakTabarly, (1934) 62 
CaL 629 

* Vide s 363, sup. 

^ Vide (1) and (2). s. 364, sup. 

» BaJdeo Prasad, (1906 ) 26 A. W. N. 32 
3 A L. J. 2, 3 Cr. U J. 93. 
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Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows:— 

That you, on or about the-day of-at-, kidnapped AB [a female 

minor under-years] from British India [or from lawful guardianship of CD, her 

-], and thereby committed an offoice punishable under s. 363 of the Indian 

Penal Code, and within my cognizance [or cognizance of the Court of Session (or the 
High Court)]. 

And I hereby direct that you be tried [by the said Court {in cases tried by 
Magistrate omit these words)] on the said charge^. 

Punishment.—The maximum sentence prescribed for this offence should only 
be awarded in a case of the most aggravate nature*. See the Frontier Crimes 
Regulation, 1901, ss. 11 (3) (d) and 12 

364. Whoever kidnaps or abducts any person in order that 
Kidnapping or such person may be murdered or may be so 
abducting in order disposed of as to be put in danger of being 
to murder murdered, shall be punished with transportation 

for life or rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

ILLUSTRATIONS. 

(а) A kidnaps Z from British India, intending or knowing it to be likdy 
that Z may be sacrificed to an idol A has committed the offence defined in this 
section. 

(б) A forcibly carries or entices B away from his home in order that B 
may be murdered A has committed the offence defined in this section. 


COMMENT. 

This section provides for the case of a kidnapper whose object is that the 
person kidnapped may be murdered or may be so disposed of as to be ^ 
danger of being murdered. The section is not applicable where the object of the 
kidnapper is to hold the kidnapped person to ransom, In such a case the kidnapper 
can be convicted properly either under s. 363 or s. 365 of the Code®. 


PRACTICE. 

Evidence.—Prove (1) the kidnapping by the accused*. . 

(2) That he so lodnapped the peison in question in order (a) that su 
person might be murdered; or (6) that such person might be so disposed of, as 
be put in danger of being murdered. 

Or prove for abduction— ' . 

(1) That the accused compelled the person to go from the place m 

(2) That he so compelled that person by means of force; or that he induced 

that person to do so by deceitful means. ^ 

(3) That he so abducted the person in question in order ^at (fll 
person might be murdered, or (b) such person might be so disposed of as to oe p 
in danger of being murdered. 

Procedure.—Cognizable—Warrant—^Not bailable—Not compoundable Triab 
by Court of Session. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you {n(!' 
of accused) as follows:— . , », 4 „ctcdl 

That^you, on or about the-day of-, at-, kidnapped lor a 


' (1866 ) 5 W. R. (Cr. L.) 1; (1867) 18 
W R. (Cr. L.) 11. 

2 Must. Bhoodeca, (1867) 8 W. R. (Cr.) 


8 Samundar, (1923) 27 
* Vide s. 363, sup. 


L. J. &»• 
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AB in order that the said AB might be murdered [or miglit be so disposed of as to 
be put in danger of being murdered], and thereby committed an offence punishable 
under s. 3<>4 of the Indian Penal Code, and within the cognizance of the Court of 
Session (or the High Court). 

And I hereby direct that jou be tned by tlie said Court on the said charge. 


365, ^Yhocvcr kidnaps or abducts any person with intent 
to cause that person to be secretly and wrongfully 
confined, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine 
COMMENT. 


Kidnapping or 
abdjcting \olh in¬ 
tent secretly and 
wrongfully to con¬ 
fine person. 


This section lays down the same penalty as s 363, but it punishes abduction 
not mentioned m that sccUon. It requires an intention to confine a person secretly 
and wrongfully^ Kidnapping and confining m broad daylight without any secrecy 
amounts to an offence under s. 342-. 

Where a person was abducted in order that he might be held to ransom by 
his abductors, it was held that this section was applicable^ 

The accused abducted a girl B in order to put pressure upon her friends to 
restore another girl whom they had abducted. She was restored a few days after 
B was abducted and then B was also released. It was not found that any harm 
was done to B It was held that under such circumstances heavy sentences of im¬ 
prisonment were not necessary*. 

Where a child is shut up so that its natural protector or guardian cannot 
get at it and it is prevented from proceeding with the help of its natural protector 
or guardian, it is wrongfully confined. An offence under this section can be com¬ 
mitted in respect of a child which cannot walk^ 


PRACTICE 

Evideoce.—Prove (I) kidnapping by the accused^; or abduction by hlm^ 

(2) That the accus^ thereby intended that the person kidnapped or ab¬ 
ducted should be kept m wrongful or secret confinement. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class 

Conviction under s. 432 no bar to a subsequent trial under this section.— 
One Merai Kurmi formed intimacy with one Mussammat Hulla, a widow, and Hulla 
took up her abode in Merai's liouse. Some of Hulla’s relations attacked the house 
of Mcrai, beat him and his brothers, and carried off Hulla. For this they were tned, 
and convicted under s. 452 of the Code. After bang removed from Merai’s house, 
Hulla disappeared, and, after all efforts to find her had been unavailing for a space 
of some two years, the persons who had been concerned in the attack on Merai’s 
house were put on their trial under this section. It was held that their previous con¬ 
viction under s. 452 was no bar to their being tried under this section*. 

Charge.—I (name and office of Aiagistraie, etc.,) hereby charge you (nene 
of accused) as follows:— 

That you, on or about the-day of- , at-, kidnapped (or abducted) 

one XY with iwlent to cause the said XY to be secreUy and ’wrowgfuiiy confined, and 
tliercby committed an offence punishable under s. 365 of the Indian Penal Code. 


1 Akbar Ali. (1925) 7 L. L. J 520, 26 
P. L R. 734 

2 Indar Singh, (1927) 29 Cr. L. J, 597. 

>3 Po Lan. (1912) 6 L B R 160, 14 Cr. 
L. J. 167; Samundar, (1923) 27 Cr. L. J 
64. 

♦ Wans. (1916) P. L R. No 89 of 1916, 


17 Cr. L. J. 472 

A Mtendranalh CkakTabarty, (1934 ) 62 

* Vtde s 363, sup. 

r Vide (1) and (2), s. 364. sup. 

• BaUco Prasad, (1906 ) 26 A. W. N. S'* 
3 A L. J 2. 3 Cr. L. J. 93. 
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and within my cognizance (or the cognizance of the Court of ^sion or the High 
Court). 

And I hereby direct that you be tried (by the said Court (m cases tried by 
Magistrate omit these words) ] on the said charge. ‘ 

366. Whoever kidnaps or abducts any woman* with intent 
that she may be compelled, or knowing it to be 
likely that she will be compelled, to marry any per¬ 
son against her will", or in order that she may be 
forced or seduced to illicit intercourse*, or knowing 
it to be likely that she will be forced or seduced to illicit inter¬ 
course, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 
to fine ; and whoever, by means of criminal intimidation as defined 
in this Code or of abuse of authority or any other method of com¬ 
pulsion, induces any woman to go from.any place with intent that 
she may be, or knowing that it is likely that she will be, forced or 
seduced to illicit intercourse with another person shall also be 
punishable as aforesaid. 


Kidnapping, ab¬ 
ducting or induc¬ 
ing woman to com¬ 
pel her marriage, 
etc 


COMMENT. 

The offence under this seaion is merely an aggravated form of the offtea 
under s 363 and the same person cannot be convicted on the same facts under botn 
the sections^ An intention to seduce subsequent to the elopement is an essential 
part of this offence. 

Scope.—The former Chief Courts of Lower Burma and the Punjab hdd 
that this section did not apply to a case in which a minor girl, at the time of tne 
kidnapping from lawful guardian, intended to cohabit of her own free will me 
kidnapper^ It applied where she was compelled to marry a person ^^rinst n“ 
will or where she was forced or seduced to illicit intercourse. But the CaJeutto 
Court IS of opinion that the offence of kidnapping a minor girl, in order that sn 
may be seduced to illicit intercourse, is established by the accused taking 
lawful guardianship, with such object, although she left home '^th the intsn 
of having illicit intercourse with him. Sanderson. C. J., observed: “It 
conceded that the offence dealt with by section 366 is merely an aggravated lo 
of the offence created by s. 363; and it would, therefore, seem to follow that « 
the matter under consideration, m relation to section 366, is the seduction 
intercourse of a girl under sixteen years of age, as in this case, her consent or i ^ 
tion would be just as immatenal as it would be in connection with the offence 
with under s. 363. One object of the sections under consideration is not o 
protect the nghts of parents and others having the lawful guardianship of ^ 

the age of sixteen, but also to protect the girls themselves and to prevent 
taking improper advantage of theirlyouth and inexperience'’*. It is not 
to show that after the first act of abduction or kidnapping of the girl there was a _ 
act of seduction ^of the girl to illicit intercourse where from the proximity 
the Court is satisfied that the effect of the inducement which was the ol 
tion continued till the time of illicit intercourse*. Recently, the Lahore High 
held that this section cannot be applied to a case wJiere tlie accused is said to ha 
carrying on an intrigue with a ^rl under sixteen while she was >n the custM> 
lawful guardian and goes away willi her because obstacles are throwm in Uic 

i IsTce Panday. (1867 ) 7 W. R. (Cr.) 56. * Safdar Reza. (1922) D.’ 

» .Vea Chan .M>a. (1902) 1 L B R. 297; Sullan, (1929) 31 Cr. L. J. &>. 

Nga Nge. (1905) 11 Burma L. IL 326. U. B. C 35 „ r r J 13 

R- (P. C.) 17. 2 Cr. L. J. 476: Durga Pas. * Tufa:!. (1927)-28 Cr. L. J. 
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that intrigue, e\*en though when he so pxs away with her it was with the intention 
of carrying on that intrigue*. 

Ingredients.—This section requires:— 

1. Kidnapping or abducting any woman. 

2. Such bdnapping or abducting must be 

(a) with intent that she may be compelled or knowing it to be likely that 
she will be compelled to marry any person against lier will; or 

ib) in order that she may be forced or seduced to illicit intercourse or know¬ 
ing it to be likely that she will forced or seduced to illicit intercourse 

The second part of the section requires two tilings — 

(1) By criminal intimidation or abuse of authority or by compulsion induc¬ 
ing any woman to go from any place 

12) Such going must be with intent that she may be, or with knowledge that 
it IS likdy tnat she will be, forced or seduced to illicit intercourse with some person. 

1. ' Kidnaps or abducts any woman—See s. 10 as to the definition of 
■•woman’. The word 'woman' includes a minor female^ 

If tlic girl was sixteen or over, she could only be abducted and not kidnapped, 
but if she was under sixteen she could be kidnapped as well as abducted if the taking 
was by force or the takmg or cntiang was by deceitful means*. 

It IS not necessary that the accused should Icnow definitely who the guardian 
of a minor girl is whom he finds wandenng about and makes use of for his own cnds+. 

Where a man committed sexual intercourse with a girl in a field near her 
own home without having any intention of taking her away with him, it was held 
that he was not guilty of an olTence under this section* 

2. ' With intent that sbe may be compelled to marry against her will, 
etc.’—The intention of the accused is the basis and the gravamen of an offence under 
this section. The \ohtion. the intention and the conduct of the woman determine 
the offence; they can only bear upon the intent with which the accused kidnapped 
or abducted the woman, and the mtent of Uie accused is the vital question for deter¬ 
mination in each case Once the necessary intent of the accused is established the 
offence is complete, whether or not the accused succeeded m effecting his purpose, 
and whether or not m the event the woman consented to the mamage or the illicit in¬ 
tercourse®. This section makes use of the words " compelled, or knowing it to be 
likely that she will be compelled ” If, therefore, a woman is not compelled to do 
the acts specified in the section no offence under this section is committed Where 
a procuress induced a mamed woman of twenty y«ais of age to become a prostitute, 
and the facts showed that she made a deliberate choice to go to Calcutta, and be¬ 
come a prostitute, it was held that the procuress could not be convicted under this 
section, because the woman was not compelled to go, nor was she forced or seduced 
to illicit intercourse; but that she could properly be ainvicted under s. 498, because, 
whatever the woman’s secret inclinabons were, she would have had no opportunity 
of carrying them out but for the accused^ Where certain persons conspired together 
to induce by deceitful means a girl of eighteen to leave her home and accompany them 
to another place with the intention of making her over to the accused’s brother for 
mamage and on the refusal of the girl to accept the company of the accused, the 
latter caught hold of her hand and dragged her. it was held that the accused was 
guilty of abduction under this section*. A Mahomedan girl of ten or eleven years 
of age was handed over by her mother to the accused and the mother consented to the 


• AUah Rakhi, (1935 ) 38 P. L R. 98. 

2 Dheia Singh V. Sfussummat Kakno, 
(1877) P. R. No 8 of 1878 
J Pralullakumar Basu, (1929) 57 Cal 
1074, 1079 

♦ Idu. (1923 ) 27 O C. 32, 25 Cr. L J. 
913, Mulo, (1914) 8 S L R. 182. 16 Cr. 
L. J. 117 : Burmah, (1930) 6 Luck 30 

5 Abdul, [19321 A U J. 776. 34 Cr. L. 


J 100 

« Kbalil-ut-Rakman, (1933) 11 Ran 

213, F.B . Parag. (1932 ) 9 O. W N. 1181, 34 
Cr L. J. 220 

^ Sttmolce Poddee, (1864) 1 W. R. (Cr.) 

» Suttdar Stngh, (1924) 2 O. W. N. 1- 
26 Cr. L. J. 695 
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marriage of the accused with her dau^ter. The marriage was performed but U 
girl did not consent to it, as she was not capable of giving her consent, nor had tt 
consent of her brother b^ obtained who was her guardian for marriage under tl 
Mahomedan law. It was held that the accused was guilty of an offence under th 
section^. The accused, who were near paternal relations of a girl over sixteen years ( 
age, and were admittedly entitled to her custody as against her mother with whoi 
she was living, carried her away forcibly in order to many her to one of themsd\e 
It was held that the accused were guilty of an offence under this section*. ^Vhel 
a Hindu mother removed her minor daughter from the father’s house for the exprei 
purpose of marrying her without her father’s consent and thereby depnved the fathe 
forever of the guardianship of his minor dmighter, it was held that this act amounte 
to a taking out of the keeping of the lawful guardianship of the father and th 
mother was guilty of an offence under this section*. Where a Hindu mother-in-lai 
forced her minor daughter-in-law to many a person against her will, it was held tha 
she was guilty of an offence under this s^ion*. 

This section requires a special intent or knowledge. Such intent could no 
be presumed in the case of a young girl of thirteeri years*. 

If a minor is taken with the consent of the guardian and subsequently marrie 
improperly without the consent of the guardian to any person, such improper maniag 
would not by itself amount to kidnapping®. 

The word ‘ marry ’ implies going through a form of marriage whether thi 
same is m fact valid or not*. 


* Against her will.’—Every act done “against the will" of a person is dont 
“ without his consent “ ; but an act done “ without the consent ’’ of a person is no 
necessarily “ against his will ”, which expression imports that the act is done in spih 
of the opposition of the person to the doing of it. The provisions of s. 90 arc 
to be applied to this section. Where the accused has kidnapped a girl under ttvOT 
with intent to give her in marriage no presumptio juris et jure arises that the acais®j 
kidnapped the cliild with intent to compel her to marry against her will. The mteni 
must be proved by evidence m each case*. 

' Will ’ means the will of the girl and not that of the guardian*. 

3. ‘ Forced or seduced to illicit intercourse ’.—^There must be forcing 
seducing for the purpose of illicit inteicourse in order that an offence under tiu 
part of the section is committed. The word ‘ force ’ is used in its ordinary diction^ 
sense and imputes force by stress of circumstances**. 'Where the accused 
another person and dragg^ or carried his wife in broad daylight, it was hdd ina 
in the absence of any proof that the intention of the accused was to compel the vn ^ 
to illicit intercourse they could not be convicted under this section but only un 
S.325**. , .. 

. The term “ seduce is used in the general sense of “ enticing or tempti g r 
and not in the limited sense of committing the first act of illicit intercourse, 
substantial offence under the section is the act of kidnapping or abduction. ‘ 
illicit nature of the intercourse for which the kidnapping or abduction ta^ P 
constitutes an aggravation of the offence**. The word ‘seduction’ is not u^ in 
narrow sense of inducing a girl to part with her virtue for the first time, but 
subsequent ^duction for further acts of illicit intercourse**. To ' seduce is to 


* Ahmed Bepart, (1921) 26 Cr. L. J. 290. 

* Slier, (1923) 25 Cr. L J, 43a 

if Uulla. (1933) 11 0. W. N. 30. 35 Cr. 
, J. 469. 

' nt Ram. (1929) 11 Lah. ITA 

uit. MeliToit. (1916) P. R. No 13 of 
^ 7 Cr. L J. 2S3 '• 

* 'adu. (1911) 36 Mad. 453. 

/9,, fV* Khan. (1917) 45 CaL 6 U ; Sant 
Ntu 

Ki^ur-Rahman, (1933) 11 Ran. 213, 


Fulehand Tepuwalla. (1931) 36 C "• 
N. 49. 33 Cr. L. J. 512. lOli- 
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aside from Uie path of rectitude and duty in any manner, to entice to evil, to lead 
-astray, to tempt, and lead to iniquity. The words “ seduced to illicit intercourse ” do 
not therefore refer only to tlie first act of seduction or the surrender of chastity^. The 
phrase “ seduced to illicit intercourse ” is intended to indicate something different from 
“seduction" in its popular, usual or ordinary sense and cannot be restricted to induc¬ 
ing a girl to surrender her diastity for the first time. It means " induced to surrender 
•or abandon a condition of punty from unlawful sexual intercourse". Therefore an 
accused cannot be con\icted of this offence unles the girl was leading a life pure from 
unlawful se.xual intercourse at tlie time when the kidnapping took place. This does 
not mean that it is necessary' to pro’kC that the girl has never at any time airrendercd 
her condiUon of punty from unlawful sexual intercourse She may have surrendered 
It in the past, and thereafter have resumed a life of purily. On tlie oilier hand, if 
she is already leading a life of indulgence in unlawful sexual intercourse, it cannot 
be said that she was kidnapped “ in order that she might be seduced to illicit inter¬ 
course*. If a girl is carrying on an intngue up to the time of abduction and then the 
accused takes her away to continue that intngue tins section does not apply*. The 
Madras High Court has held that this section is applicable even if diastity had al¬ 
ready been surrendered before the abduction or kidnapping took place* Seduction is 
a comprehensive expression and docs not exclude the possibility of deceitful means 
bemg used m order that seduction may be practised with effect®. The words ‘ illicit 
intercourse’ mean merely sexual intercourse between a man and a woman who are 
not husband and wife*. It is confined to sexual intercourse by a man wiUi a marri¬ 
ed woman but indudes such intercourse between two unmanned persons’ ^Vhere a 
man kidnaps a minor girl from lawful piardianship and thereafter cohabits with her 
without marriage he has, subsequent to the kidnapping, seduced her to illicit inter¬ 
course. and he has kidnapped her m order that she may be seduced to illicit inter¬ 
course, and he has commuted an offence under this section, quite independent of any 
intention or consent on the part of the minor girl and quite independent of any ques¬ 
tion as to whether she had surrendered her chastity before the act of kidnapping*, 
if the intention to kidnap a girl in order to seduce her to illicit intercourse Is present, 
'the fact that the accused had illicit intercourse with the girl before she was hi- 
napped is wholly immaterial*. But in a subsequent case the Allahabad High Cccn 
has held that this section does not apply to a case where the accused was said to here 
been carrying on an intrigue with a girl under sixteen while she was in the ciistofr 
• of her lawful guardian, and went away with her because obstacles were throat a 
the way of that intngue, even though when he so went away with her it was vnr 
the intention of continuing illiat intercourse. The Court observed: "In th* 
place we note that the very phrase ‘seduced to illicit intercourse' implas m diC 
tinct stages in the acts of the accused, the seduction and the illicit intcrawrie, 7L*re 
must be two distinct acts, though they may follow in immediate sequence. Th* 
or actions of the accused which induced the girl to submit to the ilJjct /V--r - T 
must precede the actual act This does not appear to have been borne a mryi ^ 
some of the cases which we have mentioned above. The nasoa for this is - 
that sometimes the word ‘seduction’ is used by itself to include 
‘seducing’ and the ‘intercourse’, but where both words are used 
•only refer to the preliminary act of persuasion. The more impee^^t ^ ^ 


® Nga Ni Ta. (1903) 10 Bunna L. R. 196, 
197. This case is therefore in conflict with 
Mga Chan My a. (1902) 1 L B. R. 297 : Nga 
.Nge. (1905) U. B. R. (P. Q) 17, 2 Cr. L. J. 
-476 . Dutga Das, (1904) P. R. No. 13 ol 
1904, 1 Cr L. J. 949 ; Sumotee Poddee, 
.(1864) 1 W. R, (Cr.) 45 

* Shaheb Alt. (1933 ) 60 Cal. 1457. 
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to say that an intention to seduce to illicit intercourse can be presumed, when the 
girl has already consented to illicit intercourse^ 

Where the accused had fordbly carried away the complainant and had sub¬ 
sequently’ raped her, it was held that he had brought himsdf within the purview 
of this section the moment he forably carried her away with the intention of having 
illicit intercourse with her, and the infliction of a separate additional sentence under 
s. 376 for rape was not contrary to the provisions of s. 71 of the Code*. 

A severe sentence should be passed in the case of an offence under this section*. 


Alteration of charge.—It is not competent to a Judge in appeal to alter a 
charge under s. 376 of the Code to one under this section because a charge under 
this section involves different elements and different questions of fact from a charge 
under s. 376*. 

In the case of a charge of abduction, notice of the charge of kidnapping is 
not a fair, proper and sufficient notice to such a charge. Where the accused is 
charged with kidnapping only, the Judge should not leave the jury to convict the 
accused of abduction®. 


Alternate charge,—If an accused is to be charged in the alternative of kid¬ 
napping or abduction of a minor girl, or with both the offences, a separate charge 
must be framed m respect of each offence, for the simple reason ^at though thcM 
offences are punishable under the same section they are quite distinct from each 
other® ^Vhen the question of the age of the prosecutrix is in dispute, a charge 
under this section of kidnapping and abduction in the alternative is not illegal*. 

The joinder of the two offences of kidnapping and abduction in the altematiie 
in one charge is an irregularity and not an illegality and, when no failure of 
has been occasioned, s 537 of the Code of Criminal Procedure applies. An accused 
may be charged separately with kidnapping and with abduction and tried at one tnu 
for each of such offences. It is not sufficient merely to charge an accu»d in the t»re 
words of the section. Particulars must always be given sufficient to give him notice 
of the matter with which he is charged*. 


Charge.—I (name and oQice of Magistiale, etc.) hereby charge you inamt 
of accused) as follows:— .. 

That you, on or about the-day of-, at-, kidnapped (or abductc^ 

a woman, to wit-with intent that she may be compelled (or knowing it to k 

likely that she will be compelled to many against her will [or in order that the ^ 

woman-may be forced (or seduced) to illicit intercourse, or knowing it to be hkciy 

that she will be forced (or seduced) to illiat intercourse) and thereby comnutted an 
offence punishable under s. 366 of the Indian Penal Code and within the cognizance 
of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 
If the offence is committed under the second clause the charge should say.-— 

That you, on or about the-day of-, at-, induced a woman to ^ 

--, to go from (mention place) with intent that she may be (or knowing that it n 

likely that she will be) forced (or seduced) to illicit intercourse with 
son by means of cnminal intimidation (or abuse of authority or other 

compulsion, to wit-) and thereby committed an offence punishable undtf 

second part of s. 366 of the Indian Penal Code and within the cognizance of the Lou 
of Session (or the High Court). 


* Nga Nge. (1905) 11 Burroa L. R 326, 
U. B. It (P. C.) 17. 2 Cr. L. J. 476. 

* Ghulam Muhammad, (1926 ) 7 Lab. 484. 

* Imrol, (1929) 31 Cr. L. J. 7. 

* Sakharam Canu, (1905) 8 Bom. L. R 
120. 3 Cr. L. J. 240. 

Cr* J ^^ 1 **' 45 a L. J. 584, 28 


• Jangli Mian, (1933) 15 P. 

35 Cr. L. J. 814 ; Mozam Dofadai, (iWJl 

^*7 ^Pj^afSkumar Bazu. (1929) 57 CA 

■ Ra^abuddin Mandal, (l^L ^ 
1394; Ramizullah. (1932) 37 C. »- 
1071, 35 Cr. L. J. 487. 
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366A, Whoever, by any means whatsoever', induces any minor 
girl* under the age of eighteen years to go from any 
placc or to do any act With intent that such girl may 
be, or knowing that it is likely that she will be, 
forced or seduced to illicit intercourse' with another person shall be 
punishable with imprisonment which may extend to ten years and 
shall also be liable to fine. 


COMMENT. 

This secuon and s 366B were added by the Indian Penal Code (Amendment) 
Act (XX of 1923) to give effect to certain Articles of International Convention for 
the Suppression of the Traffic in Women and Children. The matenal Articles of 
the Convention which was signed at Pans on Afey 4, 1910, are as follows:— 

*’ Article 1.—^Vhoevcr, in order to gratify the passions of another person, 
has procured, enticed, or led away, e\cn with her consent, a woman or girl under age, 
for immoral purposes, shall be punished notivitJistanding that the various acts con¬ 
stituting the offence may have been committed in different countries. 

“Article 2.—Whoever, in order to graUfy the passions of another person 
has, by fraud, or by means of violence, threats, abuse of authority, or any other me¬ 
thod of compulsion, procured, enuced, or led away a woman or girl over age, for 
immoral purposes, shall also be punished notwithstanding that the various acts 
consutuUng the offence may have been committed in different countries, 

‘•Article 3.—The ContracUng Parties whose legislation may not at present 
be sufficient to deal with the offences contemplated by the two preceding articles 
engage to take or to propose to Ihcir respective Legislatures the necessary steps to 
puidsh these offences according to their gravity 

The Statement of Objects and Reasons stated: " The principles m this Inter¬ 
national Comention were endorsed in the International Convention regarding the 
Traffic in Women and Children which was adopted by the Second Assembly of the 
L^gue of Nations. In Article 1 of this Convention it is provided that the High Con¬ 
tracting Parties in event of their not bring already parties to the IntemaUonal Con¬ 
vention of May 4, 1910, shall transmit with the feast j^sible delay ^eir ratifications 
of, or adhesions to, that instrument in the manner laid down therein. Further, the 
term “under age’’ which did mean under 20 a>mp!eted years of age, according 
to paragraph B of the final Protocol of the Convention of 1910 is now interpreted as 
meaning under 21 completed years of age by virtue of the provisions of Article 5 of 
the International Convention, adopted by the Second Assembly of the League of 
Nations. 

“ In view of the resolutions adopted by the Council of State on January 31, 
1922, and by the Legislative Assembly on February 7, 1922, the International Con¬ 
vention adopted by the Second Assembly of the League of Nations was signed at 
Geneva on bdialf of the Government of India by His Majesty’s Minister at Berne 
on March 28, 1922, with the following reservation:— 

' India reserves the right of its discretion to substitute the age of sixteen years 
or any greater age that may be subsequently decided upon for the age limit prescribed 
in paragraph B of the Final Protocol of the Convention of May 4, 1910, and in Arti¬ 
cle 5 of the present convention' 

Object.—^This section and s. 366B were introduced to punish the export and 
import of girls for prostitution. This section deals with procuration of minor girls 
from one part of Bntish India to another. Scriion 366 penalises the procuration of 
a woman where such procuration amounts to abduction. The aim of this section 
is to prevent immorality, and its proviaons are framed more with the desire of safe- 

1 Vide Gaiette of India for 1922, Part V. * Ibid. 
p 343 , 
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guarding the public interest of morality than the chastity of one particular woman. 
Often it may happen that a girl under ^^teen may desire to leave her husband to 
better her prospects elsewhere Such a d^ire would not save her helper from a con¬ 
viction under this section.^ 

Scope.—^There is a close resemblance in the texts of s. 362 and this section 
and some of the salient ingredients of the two offences are common. An offence under 
this section is a continuing offence*. The offence is one of inducement with a 
particular object, and when after the inducement the offender offers the girl to several 
persons a fresh offence is not committed at every fresh offer for sale*. 

1. 'By any means whatsoever*.—^The means employed may be legal or 
illegal. The means may be intimidation or abuse of authority referred to in the second 
article of the International Convention. 

2. 'Induces any minor girl*.—Any reason given by the accused to move 
the girl from one place to another is sufficient for inducement. Even where the girl dis¬ 
covers that she is not being so taken and falls in with the plan of the accused, the m- 
ducement is complete, and the girl’s subsequent willingness will neither prevent the 
offence nor reduce its gravity'. 

3. ' Forced or seduced to illicit intercourse —See comment on s. 366. An 
offence under this section is only comimtt^ when a girl between sixteen and eighteen 
years of age is induced by a person to go from any place with intent that she may 
be or knowing that it is likely that she will be forced or seduced to illicit intercour^ 
with another person. A person who induces such a girl without force or fraud to ^ 
from any place with the intention that she will have illicit intercourse with 

does not commit any offence under this section or any other section®. The expresao 
“illicit intercourse” in this section means sexual intercourse between a man and a 
woman who are not husband and wife*. Merely giving shelter to a girl or t^ns 
her from one place to another without knowing that she is a married girl and without 
any intention or knowledge that she is likely to be forced or seduced to illicit mter* 
course with another person is no offence under this section?. 'The accused took s gir* ® 
less than eighteen years of age from place to plaro with the intention of compelling n 
to marry against her will or in order that she may be forced or seduced to illicit ince * 
course. There was no evidence that the girl was compelled to accompany the a(^ 
by force or by deceitful means. It was held that the accused was guilty of an 
under this section and not s. 366*. A woman aged about sixteen years 
quarrelled with her husband, left his house with the idea of going to her mate 
grandfather’s house. On the way she met A and B. B promised to . 

her grandfather’s house but took her to A's house. A took her to a ® 

village and attempted to sell her but being unsuccessful in selling her 
to his own house and concealed her there. 'Die woman was discovered A s 
and A and B were charged under this section. A contended that he did not 
that the woman was married. It was held (1) that even assuming that A di 
know that the woman was married, his attempt to sell her made him liable w 
s. 366A ; (2) that B was also liable as he had by deceitful means induced the vv ^ 
to stay at his house and taken her to A's house instead of her grandfathers • 
Where a married girl was unhappy with her husband and the father took he 
the husband’s house and gave her as a wife to B, it was held that_ the art ° 
father would amount to an inducement under this section but B was not ’ 

this section as the inducement to leave must have for its object seduction by 


^ Bhagivati Prasad, (1929) 30 Cr. L. J. 

*‘ Nankua Dhimar, (1930) 53 AIL I4a 
* Sis Ram, (1929) 51 All. 888. 

^ Bhagwatt Prasad, (1929) 30 Cr. L. J. 

® Abbas Bahara, (1932 ) 37 C W. N. 317, 


34 Cr L. J. 341. ^ t t fi73 

« Kesar Mai. (1932 ) 33 Cr. L J. 03 
7 Rati Ram. (1927) 28 P. L. R- 

* Sa^adat Khan, (1925 ) 26 Cr. ^■^ 3^32 

• Sher Singh. (1930) 31 P. L. R- 
Cr. L. J, 460. 
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person and not by Uic person ttho himsdf induced the woman to leave^. Wliere A 
and B induced a girl to go with them offenng to take her to her destination but with 
the real object of selling her for diidt intercourse and aftenvards C and D took her 
from one place to another wiUi tlie object of selling her but Uiere was no evidence to 
show that C and D offered any inducement to the girl or to do any act with Uie in¬ 
tention that slie may be or knowing to be likely that she will be forced to illicit inter¬ 
course. It was hdd that the offence under this action was complete when A and 
B induced the girl to lea\-e her place and what happened afterwards did not consti¬ 
tute a fresh offence under this section either against A and B or against any other 
accused who first took her from one place to anotlicr and passed her on fiom hand to 
-hand*. 


PRACTICE. 

Evidence.—Prove (1) that the accused induced a girl 

(2) That tlie girl was under eighteen years of age. 

(3) That the girl was induced to go from a place or to do an act 

(4) That the accused did as above with intent that such girl may be or 
knowing Uiat it is likely that she will be, forced or seduced to illicit inteicourse with 
another persorv. 

Procedure.—Warrant—Not bailable—Not compoundable—Triable by Court of 
•Session. 

Charge—.1 (natiie and office of Magtstrale, etc.,) liereby charge you (name 
of accused) as follows.— 

That you, on or about the-day of-, at-, induced AB-, a 

girl under eighteen years of age (to go from- (specify the name of the place)] 

or (to do the following act, to wit-1 with intent that the said AB may be (or 

knowing that it is likely that the said AB will be) forced (or seduced to illicit inter¬ 
course with — -(name the pcnon) and iheitby committed an offence punishable 
under s. 366A of the Indian Penal Code and wilhm the cognizance of the Court of 
'Session (or the High Court). 

And I hereby direct that you be tried, by the said Court on the said charge. 

Whipping,—Where the accused was convicted for an offence under this sec¬ 
tion and sentenced both to detention at the Borstal School and also to receive twenty 
lashes, it was held that the sentence of whipping m addition to a punishment to which 
he was liable not under the Penal Code but under s. 25 (!) of the Burma Prevention 
•of Crime (Young Offenders) Act III of 1930, was illegal. "Where the accused has 
given way to his passions, detention in a Borstal institution is normally not likely to 
prove either so efffcacious or so salutary a punishment as a whipping, which in such 
cases operates as a wholesome and sinking reminder that young men must behave 
themselves properly in their relations with women and girls and must learn to control 
their natural instincts. This object is much more likely to be achieved by a whip¬ 
ping than by a period of reflection and detention in a Borstal institution®. 

366B. Whoever imports into British India from any 
Importotbn ol Country outside India any girl under the age of 
.girl from foreign twenty-one years with intent that she may be, or 
• country. knowing it to be likely that she will be, forced or 

seduced to illicit intercourse* with another person, 
and whoever with such intent or knowledge imports into British 
India from any State in India any such girl who has with the like 
intent or knowledge been imported into India, whether by himself 
•or by another person, 

I Ram Saran, [1930] A. L J. 1113. 31 Cf. 

.L. J. 861. 


Kesar Mat, (1932) 33 Cr. L J 673 
Skue Bern. (1934) 35 Cr. L. J. 903. 
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shall be punishable with imprisonment which may extend to ten' 
years and shall also be liable to fine. 

COMMENT. 

This section was introduced along with s. 366A by the Indian Penal Code 
(Amendment) Act (XX of 1923). See Comment on s. 366A. 

Object.—This section makes it an offence (1) to import into British India 
from any country outside India a pri under the age of twenty-one years with the- 
intent or knowledge specified in the section, or (2) to import into British India from 
any State m India a girl under the age of twenty-one years who has been imported in 
such State from any country outside India with intent that she may be, or knowing, 
it to be likely that she will be, forced or seduced to illicit intercourse with any person 
The Select Committee in their Report observed ; “ The case of girls imported from 
foreign country we propose to deal with by the insertion of a new section 366B in the 
Code. We are unanimously of opinion that the requirements of the Convention will 
be substantially met by penalising the importation of girls from a foreign country. 
At the same time we have so worded the clause as to prevent its being made a dead- 
letter by the adoption of the course of importing the girl first into an Indian Stated 

1. * Forced or seduced to illicit intercourse—See Comment on s. 366. 


PRACTICE. 

Evidence.—Prove (1) that the accused imported a girl into Bntish India. 

(2) That the girl was imported from any country outside India or from 
any State in India. 

(3) That such girl was under the age of twenty-one years. 

(4) That the accused imported the girl with intent that she may be, or know¬ 
ing it to be likely that she will be, forced or seduced to ‘ illicit intercourse' with some- 
person 

Procedure.—Warrant—^Not bailable—Not compoundable—Triable by Court of- 

Session 

Charge.—I {.namz and office o/ Magistrate, etc.,) hereby charge you {nciM 
of accused) as follows . 

That you, on or about the-day of-at-, imported into enu 

India from- -{specify the name of the country) a country outside India {o 

State in India).by yourself \or by- {mention the name of the person)] 

girl under the age of twenty-one years, with intent that she may be {or knowing i 
be likely that she will be) forced or seduced to illicit intercourse with another pe^ > 

to wit,-and thereby committed an offence punishable under s 366B of ^ 

Penal Code, and within the a^izance of the Court of Session (or the 

And I hereby direct that you be tried by the said Court on the said cna g 

367. Whoever kidnaps or abducts any person* in 
Kidnapping 01 that such person may be subjected, or . 

abducting in order go disposed of as to be put in danger of oeing 
S jected, to grievous hurt^, or slavery’, or to the un- 

slavery, etc. natural lust^ of any person, or knowing it 

likely that such person will be so subjected or disposed of, 
be. punished with imprisonment of either description 
which may extend to ten years, and shall also be liable to nn . 

COMMENT. 

Kidnapping for grievous hurt, slavery, or unnatural offence, is punishable un 
this section, 

1 Gazette o) India, dated F^ruaiy 10, 1923, Part V, p- 
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1. 'Person.— See s. 11, supra.' 

2. ' Gciey ous hurt —See s 320, supra. 

3. 'Sla%ery’.—See ss. 370, 371, rniia. 

4. 'Unnatural lust*.—See s. 377, m/ra. 

PRACTICE 

EM'dence.—Prove (1) kidnapping by the accused*; or abduction by him*. 

(2) That he so kidnapped or abducted the person in question— 

(а) m order that such person might be subjected to gnevous hurt, slavery,, 
etc, or to urmatural lust, etc. 

(б) in order that such person might be so disposed of as to be put in danger 
thereof; 

(c) Knowing it to be likely that such person would be so subjected or dis¬ 
posed of. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session 

Charge.—I {name and office of Magtslrale, etc,) hereby charge you {name 
of accused) as follows •— 

That you, on or about the-day of'-at-, kidnapped {or abduct¬ 

ed) XY in order that the said XY may be subjected (or may be so disposed of as to be 
put in danger of being subjected) to grievous hurt ((or slavery or to the unnatural lust 

of- )or Imowing it to be likely (hat such person will be so subj’ected or disposed 

of], and thereby committed an offence punishable under s 367 of the Indian Penal 
C^e, and within the cognizance of the Court of Session (or the High Ctourt). 

And I hereby direct that you be tried by the said Court on the said charge. 

368. Whoever, knowing* that any person has been kidnapped 
Wrongfully con- Of has been abducted, wrongfully conceals* or con¬ 
cealing or keeping fines such person, shall be punished in the same 
Mppedof^uctS manner as if he had kidnapped or abducted such 
person. person with the same intention or knowledge, or for 

the same purpose as that with or for which he conceals or detains 
such person in confinement. 

COMMENT. 

This is one of those sections in which subsequent abetment is punished as a 
substantive offence, 

Scope.—^This section refers to some other party who assists in concealing any 
person who has been kidnapped and not to the kidnappers’. A kidnapper who has 
been convicted under s. 366, cannot, therefore, be convicted also under s. 368*. For 
the purpose of this section, it is not necessary to prove that the person confined was 
abduct^ by any particular person 

1.‘ Knowing'.—^This section is confined to 'knowledge' only of the fact of kid¬ 
napping or abduction. For practical and legal purposes knowledge means the state of 
mind entertained by a person with regard to existing facts which he has himself 
observed, or the existence of which has been conunurucated to him by persons whose 
veracity he has no reason to doubt. Wher^ therefore, an accused had no such know¬ 
ledge of the girl having been kidnapped or abducted he does not render himself liable to 
punishment under this section®. 
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2. ’Wrongfully conceals*.—-These "words, taken in their plain and ordi¬ 
nary meaning, refer to some act or omission whereby the actual person of the indi¬ 
vidual concealed is withdrawn from observation. Doubtless lies told about such a 
person may as effectually hood-wink those interested in discovering him or her; but 
what we have to assign to the word * conceals ’ is only its plain signification. On 
this principle, as well as on that of ‘noscitur a sociis —looking at the alternative act 
mentioned in the same Section, which is keeping such person in confinement, it appears 
that the act of concealment refers to the withdrawal from the actual observation of 
■others, by removal or otherwise, of the person kidnapped or abducted, and does not 
include the mere giving of false information alxiut such person The mere fact 
of a girl being received into a house and retained there by the owner, even after he 
may have become aware of or found reason to believe that she had been kidnapped, 
does not amount to concealment of her unless an intention of keeping her out of view 
be apparent^ 

CASES. 

Concealing a kidnapped girl.—^Where a girl of eleven years of age was takw 
■out of the custody of her lawful guardian by the first accused and offered for sale in 
marriage to another, and the second accused illegally concealed her, the conviction of 
the former was upheld under s. 363, and of the latter, under s. 368*. A girl under sixtem 
years of age who lived with her widowed mother was going to a vegetable market in 
search of work. On her way met another woman who asked the girl to accom¬ 
pany her under a protiuse of obtaining work for her. The woman took the girl to 
her house and kept her there till evening, when she was removed by the accused m a 
closed carriage to a solitary bungalow far away from the town. The girl was kept 
there during two days and nights, after which she was permitted to return to her 
house. It was held that the accused had committed this offence*. 

PRACTICE. 

Evidence.—Prove (1) that the person in question has been kidnapped or 
abducted 

(2) That the accused knew of such kidnapping or abduction. 

(3) That he, having such knowledge, wrongfully kept or concealed such per- 

•son in confinement. • . ^ 

Prove also the intention or knowledge with which the accused concealed or kept 
such person in confinement: or prove the purpose for which he did so. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable— Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class 

An offence under this section is not exclusively triable by a Court of 
when the girl is wrongfully confined or concealed for the purpose of forcing her 
illicit intercourse*. ^ . 

Even if a charge under this section is unsustainable, ss. 420, 494 and 
the Code may apply*. But a conviction under ss. 368 and lOOisabartoaconvictio 
for wrongful confinement under s. 343 of the Code^. 

Joint trial.—A and B abducted a girl and took her to the house of ^ 
she was wrongfully confined. A, B, and C were jointly tried, A and B for . . 
under s. 366 and C for an offence under this section It was held that the joint t 
was valid*. 

Venue.—The venue for the trial of a case under this section is evidently tb^ 


1 Phula Stnsk, (1874) P. R. No. 10 of 
1874. 

2 /JsuTiup, (1873) 5 N.W.P.133; Afast. 
Chubbooa, (1873 ) 5 N. W. P. 189. 

* Isree Panday, (1867) 7 W. R. fCr.) 56. 

♦ ]etha Nathoa, (1904) 6 Bom L R. 


785, 1 Cr L. J. 931. . , 1234 . 

S Samam Singh. [19341 -A L. •I*. ^4 
. It,.),.-™, (1893) P. B. No 7 R. 
7 Ishu-ar Chandra /ogee. (1864) «• 
(Cr.) {Gap No.) 21. ^ 

* Dosa, (1928 ) 29 Cr. L. J- 
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Court within whose jurisdiction the kidnapped or abducted person has been wrong¬ 
fully concealed or confined*. 

369 . Whoever kidnaps or abducts any child under the age 
Kidnapping or of ten years wiili the intention of taking dishonestly^ 

abducting child any nioveablc property* from the person of such 

under ten j-eara ,t, , u »t u l 1 -..i • ^ • r 

vnth intent to steal Child, Shall be punished with imprisonment of 
iiom its person either description for a term which may extend to 
seven years, and shall also be liable to fine. 

COMMENT. 

Object.—Enticing aivay of children with no intention of taking them from 
their parents, but for the purpose of stealing ornaments from their person is punish¬ 
able under this section 

Scope.—The offence described in s 363 is included in that described m this 
section, the kidnapping and the intention of dishonestly taking property from the kid¬ 
napped duld being included m the latter section^ The consent of the child kid¬ 
napped is immatenal. 

1 . ' Dishonestly *.—See s. 24. supra 

2 , ‘ Moveable property—See 8 . 22, supra. 

PRACTICE. 

Evidence.—Prove (1) the kidnapping by the accused*; or abduction by him^. 

(2) That the person kidnapped or abducted was a child under the age of 
ten years. 

(3) That the accused thereby intended to take movable property from that 
child's person. 

(4) That such intention was dishonest 

Procedure.—Cognizable—Warranl—Not bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Commitment.—Tlus being a serious offence a Magistrate should always 
•commit the case*. 

Charge.—1 {name and office oj Magistrate, etc,') hereby charge you {name 
of accused) as follows .— 

That you, on or about the-day of-at^-, kidnapped (or abducted) 

XY, a child then under the age of ten years, with the intention of taking dishonestly 

any movable property, to wit-, from the person of the said XY, and thereby 

committed *an offence punishable under s. 369 of the Indian Penal Code and within 
my Cognizance (or the cognizance of the Court of Session or the High Court.) 

And I hereby direct that you be tried fby the said Court (in cases tried by 
Magistrate omit these words)] on the said charge 

370. Whoever imports, exports, removes, buys, sells or dis- ‘ 
Buying or dis- poses of any person as a slave^, or accepts, receives 

posing of any Or detains against his will any person as a slave, 
.person as a slave, punished with imprisonment of either des¬ 

cription for a term which may extend to seven years, and shall also 
be liable to fine. 


1 Nanku Dhtmar, (1930) 53 AH 140 

2 Shama Sheikh, (1867 ) 8 W. R (Cr.) 
:33 


s Vide s. 363, sup 

•* Vide (1) and (2). s. 364, sup 

s Sokoy Dome, (1866) 6 W. ^ (Cr) 2 
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COMMENT. 

This section dfals with slavery. Before the Penal Code was enacted, slavery 
was dealt with by the Indian Slavery Act (V of 1843), which is still in force. 

Object.—The sections of the Code relating to slavery were enacted for the 
suppression of slavery, not only in strict and proper sense, namely, that condition, 
fortune and liberty whereby an absolute and unlimited power is given to the master 
over the life of another, but in any modified form where an absolute power is asserted 
over the liberty of another^. 

This section is “ directed against attempts to place persons in the position of 
slaves, or to treat them in a way that is inconsistent with the idea of the person 
so treated being free as to his property, services, or conduct, in any respect ” 2 . 

Ingredients.—^The section makes penal— 

1. The importation, exportation, removal, buying, selling or disposing of a- 
person as a slave. 

2 The buying, selling or disposal of a person as a slave. 

3 The acceptation, reception or detention of any person against his will as 
a slave. 


1. ' As a slave —" A slave is a creature without any rights or any status 
whatsoever, who is or may become the property of another as a mere chattel, the 
owner having absolute power of dispc^ by sale, gift, or otherwise, and even of 
life or death, over the slave, without being responsible to any legal authority 

There must be a selling or disposal of a person as a slave, that is. a 861110 ? 
or disposal whereby one who claims to have a property in the person as a slave* 
transfers that property to another*. 

There may be lawful contracts for the transfer of a child by its parents either 
for a time or permanently to another person; as in the case of a child whose parents 
permit it to be adopted by others, or in the case of a child who is apprenti^ of 
put out for a time to learn a lawful trade or calling, etc. These, it is needless 
to say, are not offences against this or any other section of the Code. But can 
should be taken that the law is not eluded by some device or pretence of a oont^ 
When the substance of the transaction is an attempt to give a property in 
and services of a human being, that person is disposed of ‘as a slave within tn 
meaning of this section, whatever fonn the parties to the transaction may attw^ 
to give it5 In determining the nature of the transaction the Court should 1 
primarily to the terms of the documents in which it is embodied, and, secondary 
to the surrounding circumstances as indicating whether the parties had in mi 
something differait from what is set forth in the document®. 

Importing into British India a girl purchased in a foreign territory.— 
purchase of a girl m foreign temtory, knowing her to be a slave, is not in 1 
an offence punishable under the Indian Penal Code, and to make the 
her into British territory offence, it is necessary that.. .he (the accused) impo 
her as a slave 

Buying girls for marriage.—^Buying or importing girls with 
age IS not pumshable under this section*. Where R, having obtained 
of D, a girl eleven years of age, disposed of her to a third person for va ^ 
intent that such person should many her and such person received under 

intent, it was held that R could not be convicted of disposing of D as a s a 


this section’. 

1 PerOldfield, J, in Ram Kuar. (1880) 2 
All. 723, 731, F.B See Koioth Mammad, 
(1917) 41 Mad 334 

2 Per Stuart, C. J., in Ram Kuar, ibid, 
p. 727. 

3 Ibid, p 726. 

* Ibid, p. 731. 

s M & M. 320. 


« Koroth Mammad, (1917) 

7 Per Barkley. J, in Sanda. (188^1 ^ 

No 26 of 1882 ,0 1867; 

8 Roda, (1867) P. ^ No- JTp No 20' 
Honda, sup.; Ganpat, (1884) P- 

of 1884. 

9 Ram Kuai, sup. 
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CASES. 

Selling a giiL—A kidnapped a Hindu prl and sold her to B, a Mahomedan. 
B made her a Maliomedan, changed her name, supplied her with food and clothes, 
Jjut ga\e her no wages. She was emp!o)'ed in menial services, and was not allowed 
to leave the house. After staying thus for four years the girl escaped. It was 
held tint B had committed an offence under llus section*. 

Buj-ing a girl.—S transferred to A for Rs. 25 his right in the person of B, 
n girl of thirteen years In a document in which the transaction was recorded, B 
was desenbed as a vellati (slave girl) purchased by S from P It was held that 
A was guilty of buymg B as a slaved. Tlie accused were parties to a document in 
the capacity of vendor and purchaser which ran as follows .—“ I execute to you and 
give you tins day this jenmam deed giving you Veilandt’s son Pulayan Vellan with 
his heirs. The sum that I received from you in cash to-day is ten rupees For 
this sum of ten rupees, you should get work done for you by the said Vellan and 
his offspnng that may come into being as your jenmam, and act as you please”. 
It was held that the transaction in question was a sale of Vellan and his offspring 
mere challds and that the accused were guiUy of an offence under this section*. 

A bought a girl from B. her mother (a low class woman), and gave her to 
C a man of higher caste, for mamage to his son in consideration of the sum of 
Rs. 10, A having represented to C that the girl was of C’s caste It was held that 
B w^ guilty of an offence under this section and A under s. 417* 

PRACTICE. 

Evidence.—Prove (1) that the accused imported, exported, etc, the 
person in question as a slave ; or 

that the accused accepted, received or detained the person in question as 

a slave. 

(2) That he did so against the will of that person 

Procedure.—^Not cognizable—Wanant—Bailable—Not compoundable—Tri¬ 
able by Court of Session. 

Jurisdiction not affeaed by re-sale.—^Jurisdiction to try such an offence is 
-not aff^ed by a re-sale of the person as a slave in another district*. 

Charge.—I (name and office of MagistTote, etc ,)hereby charge you {name 
of accused) as follows — 

That you, on or about the day of-at-, imported (07 exported 

or removed, or etc.), a person, to wit-, as a slave [or accepted, received or de¬ 
tained ag^st his will a person, to wit-, as a slave] and thereby committed an 

offence puiushable under s 370 of the Indian Penal Code and within the cogmzance 
.of the Court of Session (or the High Court). 

And I hereby direct that you be tned by the said Court on the said charge. 

371. Whoever habitually imports, exports, removes, buys, 
sells, traffics or deals in slaves, shall be punished 
in^vS.^ transportation for life, or with imprisonment 

. of either description for a term not exceeding ten 
years, and shall also be liable to fine. 

COMMENT. 

This section is enacted for the puniriiment of the slave-trader, who is habitually 
engaged in the traffic of buymg and selling human beings. The last section dealt 

1 Mirza SikunduT Bukhut, (1871) 3N'Vf. 2 Amina, (1884) 7 Mad 277. 

P. 146 This has been pronounced to be a *3 Korotk Mammad, (1917) 41 Mad 334 
most extraordinary decision by Stuart, C. J., ♦ Book Cu. 25 of 1865 (Oudh). 

in ifnar, (1880) 2 All. 723, FB. s Nga Shuie Pe, (1894) P.J.L.B.81. 
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With a casual offender. A slave-dealer on land is punished under this section; such 
a dealer on sea is treated as a pirate by all civilized nations and punished severely 

PRACTICE. 

Evidence.—Prove (1) that the accused imported, exported, etc, slaves. 

(2) That he did so habitually. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable- 
by Court of Session. 

372. Whoever sells, lets to hire, or otherwise disposes of any 
Selling minor tea Person Under the age of eighteen years^ with intent 
nition^^tc^ person shall at any age be employed or 

used for the purpose of prostitution or illicit inter¬ 
course with any person or for any unlawful and immoral purposeV 
or knowing it to be likely that such person will at any age be em- 
, ployed or used for any such purpose, shall be punished with im¬ 
prisonment of either description for a term which may extend to- 
ten years, and shall also be liable to fine. 

Explanation I. —When a female under the age of eighteen 
years is sold, let for hire, or otherwise disposed of to a prostitute or 
to any person who keeps or manages a brothel, the person so dis¬ 
posing of such female shall, until the contrary is proved, be pre¬ 
sumed to have disposed of her with the intent that she shall be used 
for the purpose of prostitution. 

Explanation II. —For the purposes of this section ‘ illicit in¬ 
tercourse ’ means sexual intercourse between persons not united by 
marriage or by any union or tie which, though not amounting to 
a marriage, is recognised by the personal law or custom of the com¬ 
munity to which they belong or, where they belong to different 
communities, of both such communities, as constituting betiveen 
them a ^u^ui-marital relation. 

COMMENT. 

This section was materially altered by the Indian Penal Code (AmendmOTt) 

Act (V of 1924) which has now been repealed by Schedule II of the Repealing 
and Amending Act (VIII of 1930). 

The age-limit was raised to eighteen years irom sixteen by Act V oi i » 
s. 2. The words “ person under the age of eighteen years with intent that 
person shall at any age be employed or used for the purpose of prostitution 
ilhat intercourse with any person or for any unlawful and immoral purpo^. 
knowing it to be likely that such person will at any age be ’’ were substitute 
the words “minor under the age of sixteen years with intent that such 
be employed or used for the purpose of prestitution or for any unlawfid mq im 
purpose, or knowing it to be likdy that sudi minor will be " by Act XVIU o 
s. 2. Explanations I and II were added by s. 3 of the same Act. “ The ^73 

is designed to make it clear that an offence is committed under section 3/^ 
of the Indian Penal Code, when the mmor is dther disposed of or prowrea 
purpose of being sexually known either before or after attainm^t of gyi,. 

eighteen years, and whether she is made over to a life of immorahty or ^ 

jected to an isolated act of carnal interoourse In either case the child »s 
deserving of protection”*. • 

* Statement of Objects and Reasons ap- 1924, Part V, p. 36. 
pended to Bill No. 9 of 1924. Gazette of India, 
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The gist of Uie offence under this section or s. 373 consists in the intention 
that the jxrson under the age of eighteen >ears shall be employed or used for tlie 
purpose of prostitution, or for illicit intacourse, or for any unlawful and immoral 
purpose, or m the knowledge liiat it is likely tliat suclt person will be employed or 
used for any sudi purpose. In the absence of any intention or knowledge of the 
kind referred to the mere buying, selling, letting, or obtaining possession of such per¬ 
son is not per sc a cnminal act*. But where sudi intention or knowledge docs exist, 
and a change in the position or arcumstances of Uie person has been effected witli 
such knowledge or intention, it is quite immatenal whether third persons have or have 
notobse^^ed any ceremomes recognized by custom as necessary to give prostitutes a parti¬ 
cular status*. The offence consists in the intentional or conscious exposure of a per¬ 
son under eighteen jears, whetlicr a male or a female, to the danger of degradation. 

This section deals with the person who sdls such person, the next section 
pumshes the person who buys such person. 

Scope._^This section applies to married as well as unmarried females under 

the age of eighteen jears*. and is applicable even where the girl concerned is a mem¬ 
ber of the dandng girl caste* The offence under this and the following section is 
commuted even though the girl, pnor to sale or purchase, was leading an immoral 
life*. 


Ingredients.—The section requires the following essentials — 

1 . ■■ disposal of a person. 

2. ' age of eighteen years 

3 . . , . • disposal must be with intent, or know¬ 
ledge of _ . . y age be employed or used for 

(i) the purpose of prostitution, or 
(li) illicit intercourse with any person, or 
' (til) any unlawful and immoral purpose. 

1. ‘Sells, leu to hire, or otherwise disposes of’.—The terms ‘sell’ and 
* hire ’ do not necessanly connote a present or immediate transfer of possession and 
where a transfer of possession is contemplated, the offence is complete on proof of the 
sale or hiring and without any proof of a transfer of possession*. The words ‘lets 
to hire ’ arc the counterpart of the word ‘ hire ’ in s. 373 The section now contem¬ 
plates a case of letting or hiring or other similar transaction by which the possession, 
of a girl IS obtained with the intention of employing her habitually for the purpose 
of indiscriminate sexual intercourse, or with the intention of subjecting her to an 
isolated act of sexual intercourse*. Where a young prostitute was brought to a house 
of assignation by the accused at the request of the complainant and for his supposed 
use on that one occasion, it not being contemplated that the girl should be sold or let 
out for a period of employment, or for the purpose of being employed by the com¬ 
plainant as a prostitute, or for the purpose of being disposed of by him for that course 
of life, It was held that such a letting out by the amised was not within the meaning 
of this section*. Under the present amended section such letting out will amount to 
an offence. 

Where a girl was deserted by her husband and after living with prostitutes 
and others for a time, fmally took up her residence in the brothel kept by the accused, 
well knowing their occupation and there prostituted herself to all comers, the accused 
housing, feeding and clothing her m consideration of receiving the wages of her prosti- 


* See Khuskala. (1880) P. R. No 27 of 
1880. 

* Bhtmde Pandu DcoU, (1905 ) 7 Bom. L, 
R. 562, 2 Cr. L. J. 500. 

3 Kammu. (1878) P. R. 12 of 1879. 

* See Ramanm, (1889) 12 Mad. 273 

® See hmatl Ruitomkhan, (1906 ) 8 Bom. 
L. R. 236. 3 Cr. L. J. 331. 

« (1881) 1 Weir 359, 362, fb. 

* Ahmedkhan, (1898) Unrep Cr. C 962; 


Dou^ath Bee V. Shaikh AJi, (1870) 5 M. H. C. 
473; Musi. Rahman, (1872) p. R. No. 29 
0^72; Mohubbut. (1873) P. R. No. 16 of 
1873; Nia Skwe Thue. (1907) 1 U. B R. 
(1907-09) (P. C) 1, 6 Cr. L. J. 30. are ol 
no authonty. 

, » Sukte Rout. (1893) 21 CaL 97; Noot- 
tan. (1870) 14 W.R (Cr.) 39,6Beng.L. R. 
Appx. 34. See Maddda Mutyalu, (1918) 35 
aL L. j. 157. 
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tution, It was held that the accused by thus receiving money did not .let the girl to 
hire within the meaning of this section, and that the persons, whom the girl, in con 5 id^ 
ration of a money payment to the accused, allowed to have intercourse with her, did 
not hire her within the meamng of s. 373‘. 

A full bench of the Madras High Court held that the term ‘ dispose of ’ has 
many meanings. It denotes {inter alia) “ to bestow for an object or punxise ”, “ to 
make a change in the circumstances ” ; it does not necessarily imply that there has 
been a transfer of possession, nor indeed do the terms ' sell' or * hire ’ necessarily con¬ 
note a present or immediate transfer of possession, and where, as is no doubt generally 
the case, a transfer of possession is contemplated, the offence is complete on proof of 
the sale or hiring and without any proof of a transfer of possession ” 2 . It is not 
necessary that there should have been a disposal tantamount to a transfer of possession 
or control over the minor’s person^. In a later case, the same High Court said; 

*' The term ‘ dispose of ’ has many meanings. In Webster’s Dictionary it is defined as 
(a) to determine the fate of, to exercise the power of control over, to fix the condi¬ 
tion, employment etc, of, to direct or assign for a use; (b) to exercise finally one’s 
power of control over, to pass over into the control of someone else as by selling, to 
get rid of. Seeing that the term in s. 372, Indian Penal Code, is used in conjunction 
with selling and letting to hire, it would seem that the Legislature rather contemplated 
some physical disposal for a mercenary purpose or the exercise of some power of con 
trol which would be final and irrevocable in its moral effects, more especially as the 
words used are ‘ sells, lets to hire, or otherwise disposes of ’, thus suggesting other acts 
ejusdcm generis Where the accused, who was a customer of a brothel, came 
across a minor girl, who had run away from her father’s house, unable to bear tlie 
ill-treatment of her step-mother, and directed her to the brothel, it was held that such 
a mere direction to her or recommending to her to go there would not constitute a 
‘disposal’, within the meaning of this section*. The word ‘disposal’ necessanly 
connotes some control by the person disposing over the minor disposed of*. 

The Bombay High Court has hdd that the performance of gejee^ ceremony 
on a minor girl does not amount to her disposal within the meaning of Ws sectiM • 
‘Similarly, it has held that the ceremony of tying a talimani to a minor girl, wo^P* 
ping a basin of water by her and distributing fo^, is merely a preliminary step before 
the selling, letting out, or disposing of the girl for the purpose of prostitution, and u 
no offence under this section*. 

2. ‘ Person under the age of eighteen years —The age-limit was raisrf W 

eighteen years by the Indian Penal Code (Amendment) Act (V of 1924), s. 2 (M 
repealed by Sch^ule 11 of the Repealing and Amending Act (VIII of 1930)). t 
section applies to all persons under eighteen years, whether males or females. 

3 * With intent that such person shall at an^ age be employed or used for 

the purpose of prostitution or illicit intcrcoui , . " '■.'-f"- r*'- anv u 

lawful and immoral purpose —It is necessary 
that the person shall employed for an immor; 

person being so used is not suffiaent. It would .... —. - - . ^ 

given and accepted with the intention mentioned in the section. When an act is 
per se criminal the specific intent which renders it criminal must be establishe 
•cogent evidence. 

' At any age—The introduction of these words takes away the 
though a girl was made over to a prostitute it was not intended that she sn 


1 Akmedkhan, (1898) Unrep. Cr. C. 962. 

* (1881) 1 Weir 359, 362, f.b. ; Maraka- 
.than, (1881) 1 Weir 364. &e Noorjan, 

(1870) 14 W. R. (Cr.) 39. 

* Aiunachellam, (1876) 1 Mad. 164. 

* Per Parker, J, in Srinivasa V. Anna- 
-sami. (1892) 15 Mad. 323, 329. 


» Nari, (1924) 48 M. L. J. 59. 21 L 
472, 26 Cr. L. J. 868. 

r Parmeshwari Subbi. (1920) 22 Bo®- 
R. 894, 21 Cr. L. J. 721. 

• Sahebava Btrrappa, (1925 ) 27 dO®- 
EL 1022, 26 Cr. L. J. 1482. 
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L. 

L. 
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actually be used for the purpose of prostitution until she had passed the age of eighteen 
years*. 

•'For the purpose of prostiturion*.—Acts of improper se.xual intercourse are 
acts of prostitution in one strict sense of the tenn But proof of more than tliat is requir¬ 
ed. The ordinary and commonly understood meaning of lire word prostitution is the 
offering of tlie person for promiscuous seaual intercourse with men, and that must be 
taken to be its meaning m the section*. Tlie word ‘ prostitution' is not confined to 
acts of natural se.Tual intercourse, but includes any act of lewdness Prostitution is 
proved if it is shown that a woman offers her body for purposes amounting to com¬ 
mon lewdness in return for the payment of money* 

'Illicit intercourse with any person’.—These words were added by Act 
X\TII of 1924, s. 2. If the person disposing of a girl knew that she would be used 
for illicit intercourse he would be liable Explanation II explains what is meant 
by ‘ illicit intercourse These words take away the defence that though the girl 
was handed over to a particular man for his carnal knowledge of her, yet it was 
not intended that she should be a prostitute at all. and that though the act or acts 
for which she was given may have been immoral, yet they were not unlawful*. The 
accused will not be able to rely on the plea that the girl was not destined for a life 
of prostitution but merely for a single act of sexual intercourse 

'Unlawful and immoral purpose'.—The purpose must be botli unlawful and 
immoral. The accused transferred his daughter to a person for the purpose of con¬ 
cubinage. It was held that the accused was guilty under this section’ To sell a 
woman as a mistress of another person comes within the section; this being an im¬ 
moral purposa ihe section does not involve a distinction between taking a woman 
as a mistress and taking her to be used as a prostitute*. 

Adoption of a daughter by a dancing girl.—Where a dancing girl adopted 
a daughter, it was held that she had commuted no offence if the girl was to be brought 
up as a daughter, although the girl might have hei choice of following the profes¬ 
sion of prostitute or marrying: and that she would be guilty under the section, if 
the girl was adopted in order to follow the profession as a minor’ Subsequently, 
the same High Court has held that such an adoption would be an offence under the 
Penal Code*. The Bombay High Court has hdd such an adoption to be invalid*. 
Under the prestJit section such an act would be an offence if it was done with the 
intention or knowledge specified in the section. The burden of proof that the pos¬ 
session of the girl is not given to or obtained by a prostitute for leading an immoraf 
life is on the person who gives the possession of such girl and the person who receives 
the girl under explanation 1 to this section and s. 373. 

Explanation 1.—This explanation provides that if a minor girl is disposed 
of to a prostitute or to a brothel-keeper or manager, the person so disposing of her 
shall be presumed to have done so with the improper intent mentioned in s 372**. 
The same presumption is raised in the case of a prostitute or a brothel-keeper who- 
obtains possession of a girl under explanation 1 to s 373. 

Brothel.—^To'cstablish that prenuses are used as a brothel, what needs to be 
proved is that people of opposite sexes come there and have illicit sexual intercourse 


* Ramanna, (1889) 12 Mad 273, Koruna 
Baistobt, (1891) 22 Cal 164, overruled 

* Per Scotland, C J. m Doulath Bee v 
Shatk Alt. (1870) 5 M. H. C. 473. 476 

9 De Munck. [19181 1 K. B 635; Lalya 
Bapu Jadhav, (1929) 31 Bom. L. R. 521. 

* (1888) P. R. No. 13 of 1888,over- 

» Ponrangam, (1885) 1 Weir 373 
0 Girdkari. (1933 ) 35 Cr. L J. 571. 

* Ramanna, sup ; Ponrangam, sup. 


* Cuddali Reddi Obala v Ganapati Kon- 
danna. [19121 M W. N. 1138, 23 M. L. J. 
493. 

• Mathurir Natkm v. Esu Nalkin, (18S0) 
4 Bora. 545 , Htta Natkin v. Radlia Nalltn, 
(1912) 14 Bom L R. 1129 But. see Man- 
gamma v. Sheshagirao, (1902 ) 4 Bom. L 
116. 

9 ® Statement of Objects and Reasons ap¬ 
pended to Bill No 9 of 1924, Gazette of 
India, 1924. Part V. p 36. 
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-on the premises^. i 

Explanation 2.—This explanation defines the expression ‘illicit intercourse’. 

Dev Dasi—The dedication of girls under eighteen years to the service of a 
temple as dasis will amount to a disposal of such minors, knowing it to be likely 
that they will be used for the purpose of prostitution, within the meaning of this 
■section*. The Member introducing the Bill amending this section said : " We have 
not.. .definitely assumed that employment as dev dasis is equivalent to employment 
for purposes of prostitution, but ^ould such employment actually prove to come 
within that definition our Bill will enable it to be dealt with more effectively than 
hitherto ’^ 2 . 


In a Madras full bench case* under the old s. 372 it was suggested “ The 

acts imputed to the accused could not constitute an offence because they are sanc¬ 
tioned by the religious usages of Hindus” But the Court said: “The 372nd and 
373rd sections of the Indian Penal Code were intended for the protection of minors. 
■They involve the declaration as a matter of general law that no person under the age 
■of majority shall be devoted to a life of prostitution nor employed in, nor used for. ^ 
any unlawful- or immoral purpose nor placed in a position in which it is likely such 
person will be employed in, or used for, any such purpose 

“ This rule, which is obviously su^ested by the highest considerations of justice 
and morality, must control the exercise of all private law, even in those cases m 
which the private law assumes to vindicate itself on the specious plea_ of rdigion. 

If the terms in which the law is expressed are sufficient to include within their pro¬ 
visions acts done under colour of religion, those who participate in such acts are liable 
to the penal consequences, however laudable their motives according to the peculiar 
■standard of morality adopted by the professors^ of their religion. . 

“ The point was fully consider^ and d^ided by this Court in Ex-parlt Poo- 
mavah'’ The learned Judges observe : ‘The argument that the treatment of such a 
transaction as criminal is impossible, because the Hindu religion sanctions the prac¬ 
tice, and the Private Law recognizes private rights as flowing from it, is mamfesuy 0 
■no weight. An offence is every transgression of a Penal Law, and a rule of Penal U 
is a rule of Public Law, and necessarily overndes every precept of Private Law, ^ 
cannot be affected by any argument denved from that Law...With respect to 
argument from religion, it is only necessary to observe that if the precepts of a ^ 
ticulai religion enjoin acts which transgress the rales of Penal Law, the^ -nrjse 
clearly be offences Where the Legislature intended that acts which would otn 
“be offences should not be so because connected with religious observances they 
expressed that intention.—(Penal Code, Sec. 292) 

“ The cases m which persons have been held amenable to the penal ' . 

participation in Sati, in Mariah sacrifices, and in the procuring of slavey 
these acts were sanctioned by the rdigious law of the parties ,u^accus^. 

the plea, that the practice is enjoined or allowed by the religious law ot tne 
IS not allowed to prevail over the injunctions of the penal law. „„,^prstand 

" The word ' allowed ’ is used advisedly, because the Court do not un 
that the dedication of minors is anywhere enjoined. A dediiation ^ that 

after the girl has attained her age of majonty. It is lepresented to tne 
It is only because it is regarded as a pomt of honour that a girl shouia u 
before she attains puberty, that the d^ication which is deemed equivalent 


1 Winter v. UWM (1930) 29 Cor 214 . 
Justices of Parts of Holland^ lAncolnshire, 
(1882) 42 J. P. 312. 

= See (1881) 1 Weir 359, F.B ; Dost Mari- 
mutJiu, (1884) 1 Weir 364 , Padmavatt, 
(1870 ) 5 M H. C 415, Arunachdiam, 
(1876) 1 Mad. 164 ; Basai-a, (1891) 15 Mad 
75 , Sr>n>t;a5a v. Annasamt, (1891) IS Mad 
41, 323 . Kannammal, [1913J M W. N. 207, 
13 M. L. T. 131, 24 M. L J. 211 . Ra-am- 


viM. 119111 2 M. W N. 

501; lam Bhavm. d*®) 6 B Se, 

C.) 60, Ttppa. (1892) 16 B?“,; Seqocs- 
Batu, (1899) 24 Bom. 287, "J"' ’ 

tion of jurisdiction is AssemUj’- 

> Proceedu.es of the LeeislaUte Asso. 
dated February 11, 1924, ■ 

. (1881) 1 'Ve.r 359. Fh 

5 (1870; 5 M. H. c 415, 416. 
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riage takes place ordinarily during minority. Where the objection is founded not 
on a religious injunction but on a usage alloRcd by religion and suggested merely 
by sentiment, there can be no reluctance on the part of the Court so to interpret 
the law as to protect minors from a life oinsidered by civilized nations as shameful 

To put a stop to the practice of dedicating girls as devadasis in the Bombay 
Presidency the Bombay Devadasis Protection Act (X of 1934) has been passed 

Amendment,—^The agc-limit was raised to eighteen years from sixteen years 
and the words “person under the age of eighteen years with intent that such person 
shall at any age be employed or used for the puipose of prostitution or illicit inter¬ 
course with any person or for any unlawful and immoral purpose, or knowing it to be 
likely that such person will at any age be ” were substituted for the words “ minor 
under the age of sixteen jears witli intent tliat such minor shall be employed or used 
for the purpose of prostitution, or for any unlawful and immoral purpose, or knowing 
it to be likely that such minor will be” by the Indian Criminal Law Amendment Act 
(XVIII of 1924), s. 2 But this Act has now been wholly repealed by the Repealing 
and Amending Act (VIII of 1930). 

PRACTICE 

Evidence.—Prove (1) that the person in question was under eighteen years 
•of age at the time of the offence 

(2) That the accused sold, let to hire, or otherwise disposed of such person 

(3) That he did so with intent that sudi person should be employed or used 
at any age for the purpose of prostitution, or for illicit intercourse with any person, 
or for any unlawful and immoral purpose, or with knowledge that it was likely that 
such person would be employed or used for any such purpose' 

The question whether or not the disposal of the person was effected with the 
intention or knowledge postulated by this section, is a question of fact which must 
be determined according to lire arcumstanccs of each case^. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge.—I {name and office of Afagistrale, etc.,) hereby charge you {name 
of accused) as follows — 

That you, on or about th e day of-, at-, sold (or let to hire, or 

disposed of) a person under the age of eighteen j'ears, to wit-, [with intent that 

such person should at any age be employed or used for the purpose of prostitution 

■or for illicit intercourse with a person, to wit- , or for any unlawful and immoral 

purpose, VIZ., {state the purpose) or {knowing it to be likely that sucli minor would be 
employed or used for any such puipose], and thereby committed an offence punish¬ 
able under s. 372 of the Indian Penal C^c and within my cognizance {or withm the 
cognizance of the Court of Session or the High Court). 

And I hereby direct that you be tried [by the said Court {omit these words 
if the case is tried by a Magistrate)] on the ^aid charge 

373. Whoever buys, hires or otherwise obtains possession^ of 
Buying minor pcrson under the age of eighteen ycars^ with 

.for purposes of pro- intent that such person shall at any age be employed 
sutuuon, etc. qj. jjjg purpose of prostitution or illicit inter¬ 

course with any person or for any unlawful and ;mmoraI purpose’, 
or knowing it to be likely that such person will at any age be em¬ 
ployed or used for any such purpose, shall be punished with impri- 

» Sn Lai. (1880) 2 All. 694, fb ; Khu- No. 114 of 1904, 1 Cr L. J. 949. 

.shala, (1880) P R. No. 27 of I8S0- Dutga » (1881) 1 Weir 359, fb. 

Das. (19at) P. R. .No. 13 of 1904, P. 1- R. 
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■on the premises^. 

Explanation 2.—This ^lanation defines the expro^ 

Dev Dasi.—The dedication of girls under eighteen 
temple as dasts will amount to a disposal of such minors, l.i 
that they will be used for the purpose of prostitution, wiUiin 
■section^. The Member introducing the Bill amending this scctii 
not...definitely assumed that employment as dev dasi$ is eqai\.i 
for purposes of prostitution, but should such employment actual, 
within that definition our Bill will enable it to be dealt with muu 
hitherto”^. 

In a Madras full bench case* under the old s. 372 it was su' 
acts imputed to the accused could not constitute an offence because i 
tioned by the religious usages of Hindus”. But the Court said: "'h.i. 

373rd sections of the Indian Penal Code were intended for the proteciiu.. 

'fhey involve the declaration as a matter of general law that no person ui.t 
•of majority shall be devoted to a life of prostitution nor employed in, nor 
any unlawful* or immoral purpose nor placed in a position in which it is in 
person will be employed in, or used for, any such purpose. 

“ This rule, which is obviously suggested by the highest considerations oi; 
and morality, must control the exercise of all pnvate Jaw, even in those ca . 
which the private law assumes to vindicate itself on the specious plea of rdu' 
If the terms in which the Jaw is expressed are sulficient to include within their r 
visions acts done under colour of rehglon. those who participate in such acts are Iiatj 
to the penal consequences, however laudable their motives according to the pecuJi*"' 
■standard of morality adopted by the professors^ of their religion. . 

“ The point was fully considered and decided by this Court in Ex-parU Pei- 
mavali^ The learned Judges observe : * The argument that the treatment of such a 
transaction as criminal is impossible, because the Hindu religion sanctions the prac¬ 
tice, and the Private Law recognizes pnvate rights as flowing from it, is manifestly o\ 
mo weight An offence is every transgression of a Penal Law, and a rule of Penal haw 
is a rule of Public Law, and neccssanly overrides every precept of Private Law, ^ 
cannot be affected by any argument denved from that Law. .With respect to tn 
argument from religion, it is only necessary to observe that if the precepts of a P 
ticular religion enjoin acts which transgress the rules of Penal Law, these arts w 
clearly be offences. Where the legislature intended that acts which would g 
be offences should not be so because connected with religious observances they 
expressed that intention.—(Penal Code, See. 292) '. . jpj. 

" The cases in which persons have been held amenable to the penal lai 
participation in Sati, in Mariah sacnficcs, and in the procuring of slaves, 
these acts were sanctioned by the religious law of the parties implicated, 
the plea, that the practice is enjoined or allowed by the religious law of the a 
is not allowed to prevail over the injunctions of the penal law. 

“ The word ‘ allowed ’ is used advisedly, because the Court do not un 
that the dedication of minors is anywhere enjoined. A dedication 
after the girl has attained her age of majority. It is represented to the 
it is only because it is regarded as a point of honour that a girl shouiu 
before she attains puberty, that the dedication which is deemed equivai 


1 Winter v UW/f. (1930) 29 Cox 214 , 
Justices of Parts of Holland, Lmcolnshne, 
(1882) 42 J. P 312. 

2 See (1881) 1 Weir 359, FJX ; iJasi 3/«ri- 
mulliu, (1884) 1 Weir 364 , Padmavati, 
(1870) 5 M. H. C 415, AtunoehrUam, 
(1876) 1 .\fad. 164 ; Basava, (1891) 15 Mad 
75 , Srtmvasa v. Anna%ami. (1891) 15 Mad. 
41. 323 Kannammnl. 110131 M W. 207. 


mall. 11911] 2 M. W. N. ^Cf. 

501. fatlt Bhatin, (^S69) 6 See 

C.) 60: T,ppa. (1892) 16 S’ 
Baku, (1899) 24 Bom 287, where the q 
lion o( junsdiction is discus^a 
3 Prieedings of the LeostaUve As«n» 
dated Febmsry U, 192J. * 

. (1881) 1 )Ve.r 3a9. 2®, Fi 
. (1870 ) 5 M H. C 115. (I®' 
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age takes place ordinarily during minority. Wtere the objection is founded not 
n a rebgious injunction but on a usapi allon’cd by religion and suggested merely 
y sentiment, there can be no reluctance on the part of the Court so to interpret 
ae law as to protect minors from a life considered by civilized nations as shameful 

To put a stop to the practice of dedicating prls as devadasis in the Bombay 
’residency the Bombay Devadasis Protection Act (X of 1934) has been passed 

Amendment.—Tlio age-limit was raised to eighteen years from sixteen years 
md the words " person under the age of eiglitecn years with intent that such person 
shall at any age be employed or used for the purpose of prostitution or illicit inter- 
ajurse with any person or for any unlawful and immoral purpose, or knowing it to be 
likely that such person will at any age be” were substituted for the words “minor 
under the age of sixteen years with intent that such minor shall be employed or used 
for the purpose of prostitution, or for any unlawful and immoral purpose, or knowing 
it to be likely that such minor will be” by the Indian Cnminal Law Amendment Act 
(XVIII of 1924), s 2. But this Act has now been wholly repealed by the Repealing 
and Amending Act (VIII of 1930) 


PRACTICE 

E^idence.—Prove (1) that the person in question was under eighteen years 
•of age at the time of the offence. 

(2) That the accused sold, let to hire, or otherwise disposed of such person. 

(3) That he did so with mtent that such person should be employed or used 
at any age for the purpose of prostitution, or for lUiat intercourse with any person, 
or for any unlawful and immoral purpose, or with knowledge that it was likely that 
such person would be employed or used for any such purpose'. 

The question whether or not the disposal of the person was effected with the 
intenUoti or knowledge postulated by this section, is a question of fact which must 
be determined according to the circumstances of each case*. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Sasion, Presidency Magistrate, or Magistrate of the first class. 

Charge.—I (name and o^ce of Atagislrale, etc.,) hereby charge you (jiaiiie 
of accused) as follows:— 

That you, on or about the-day of-. at-, sold (or let to hire, or 

disposed of) a person under the age of eighteen years, to wit-, [with intent that 

such person should at any age be employed or used for the purpose of prostitution 

•or for illicit intcrcoutse with a person, to wit-or for any unlawful and immoral 

purpose, viz, {state the purpose) or [knowing it to be likely that sucti minor would be 
employed or used for any such purpose], and thereby committed an offence punish¬ 
able under s 372 of the Indian Penal C^e and within my cognizance (or within the 
cognizance of the Court of Session or the High Court). 

And I hereby direct that you be tried [by the said Court (omit these words 
if the case is tried by a Magistrate)] on the said charge 

373. Whoever buys, hires or otherwise obtains possession^ of 
Buying minor persoii undcr the age of eighteen years^ with 

.for purposes of pro- intent that such person shall at any age be employed 
stiiution, etc purpose of prostitution or illicit inter¬ 

course with any person or for any unlawful and immoral purpose’, 
or knowing it to be likely that such person will at any age be em¬ 
ployed or used for any such purpose, shall be punished with impri- 

» Sri Lai. (1880 ) 2 All 69t. FB.; Khu- Na H4 of 1904, 1 Cr. L. J. 949 
.shala, (1880) P R. No 27 of 18S0 • Durga » (1881) 1 Wcir 359. FB. 

Das. (1901) P. R .Vo. 13 of 1901, P. L K. 
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on the preinises^. 

Explanation 2.—This explanation defines the expression ‘illicit interraira 

Dev Dasi.—^The dedicaUon of girls under eighteen years to the ser\n« o! 
temple as dasis will amount to a disposal of such minors, knowing it to be lil 
that they will be used for the purpose of prostitution, within the meaniEg d t 
■section*. The Member introducing the Bill amending this section said: “llet 
not.. .definitely assumed that employment as dev dasis is equivalent to employffi 
for purposes of prostitution, but should such employment actually prove to ca 
within that definition our Bill will enable it to be dealt with more effectively 1 


hitherto’"^ 

In a Madras full bench case* under the old s. 372 it was suggestedh 
acts imputed to the accused could not constitute an offence because they are ® 
tioned by the religious usages of Hindus”. But the Court said: "The 372ndsi 
373rd sections of the Indian Penal Code were intended for the protection of 
They involve the declaration as a matter of general law that no person under we ^ 
■of majority shall be devoted to a life of prostitution nor employed in, 
any unlawful' or immoral purpose nor placed in a position in which it is liWy 
person will be employed in. or used for, any such purpe^ -(03 

“ This rule, which is obviously suggested by the highest considerations ot ]«^ 
and morality, must control the exercise of all private law, even in those ca 
which the private law assumes to vindicate itself on the specious plea o* 

If the terms in which the law is expressed are sufficient to include within tna p 
visions acts done under colour of religion, those who participate in such acts are^ 
to the penal consequences, however laudable their motives according to the 
standard of morality adopted by the professors^ of their religion. e uFtt 

" The point was fully considered and decided by this Court in 
mavait' The learned Judges observe : ‘The argument that the treatment o 
transaction as cnminal is impossible, because the Hindu religion 
tice, and the Private Law recognizes private nghts as flowing from it, is 
no weight An offence is every transgression of a Penal Law, and a mle of f' ^ ^ 
is a rule of Public Law, and necessanly overrides every precept of . toil^ 

cannot be affected by any argument derived from that Law...With 
argument from religion, it is only necessary to observe that if the prcc^ 
ticu’ar religion enjoin acts which transgress the rules of Penal 
clearly be offences. Where the Legislature intended that acts which vvou 
be offences should not be so because connected with religious observ’ances 


expressed that intention.—(Penal Code, Sea 292) 

“The cases in which persons have been held amenable to 
participation in Sati, m Mariah sacrifices, and in the procuring oi l!^ 

these acts were sanctioned by the religious law of the partly imphca 
the plea, that the practice is enjoined or allowed by the rdigious law o 
IS not allowed to prevail over die injunctions of the penal law. 

‘‘ The word ‘ allowed ’ is used advisedly, because the Court do ^ 
that the dedication of minors is anywhere enjoined. A dedication i,y 

after the girl has attained her age of majority. It is represented to ^ 

It IS only because it is regarded as a point of honour that a girl ^ 

before she attains puberty, that the dedication which is deemed equ ^ ^ 

1 Winter V Woolfe, (1930) 29 Cox 214; mtrll, (1911] 2 M. s' 

Justices of Parts of Holland,. LtMcoIitsEtre. 501; Jatli Bkavtn, (I»byi 73/ * 
(1882) 42 J. P. 312. C) 60; Ttppa, (1892)^ere ^ 

* See (1881) 1 Weir 359, fb . Dost Man- Baku. (1899) 24 Bom 2^. . ... 

niuthu, (1884) 1 Weir 364, Padmavatt. tion of jurisdiction is 0^^^, As* 

(1870) 5 M. H. C 415. Aroj^ocl'fllaHi. ^ Proceedings of the 447. 

(1876) 1 Mad 164 ; Basava. (1891) 15 Mad dated February 11. 1924. ^ j. 3 . 

75, Srinivasa v. Annasami, (1891) 15 Mad. •* (IMl) 1 Weif 359, ■ 

41, 323 . Kannammal. [1913] M W. N. 207. = (1870) 5 M. H. C. ■** ’ 

13 M L. T. 131, 24 hi L j. 211; Ra-atn- 
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riage takes place ordinanly during nunonty. Wiere the objection is founded not 
-on a religious injunction but on a usage allowed by religion and suggested merely 
by sentiment, there can be no reluctance on the part of tlie ODurt so to interpret 
the law as to protect minors from a life considered by civilized nations as shameful 

To put a stop to the practice of dedicating girls as devadasis in the Bombay 
Presidency the Bombay Devadasis Protection Act (X of 1934) has been passed 

Amendment.—Tlie age-hmit was raised to eighteen years from sixteen years 
and the ^\ords " person under the age of eighteen years with intent that such person 
shall at any age be emplojed or used for the purpose of prostitution or illicit inter¬ 
course with any person or for any unlawful and immoral purpose, or knowing it to be 
hkely that such person will at any age be” were substituted for the words “minor 
under the age of sixteen years with intent that such minor shall be employed or used 
for the purpose of prostitution, or for any unlawful and immoral purpose, or knowing 
It to be likdy that such minor will be” by the Indian Cnminal Law Amendment Act 
(XVIII of 1924), s. 2. But this Act has now been wholly repealed by the Repealing 
and Amending Act (Vlll of 1930) 


PRACTICE 

E\idcnce.—Proi,e (1) tliat the person in question was under eighteen years 
-of age at the time of the offence. 

(2) That the accused sold, let to hire, or othcnvise disposed of such person 

(3) That he did so with intent that such person should be employed or used 
at any age for the purpose of prostitution, or for illicit intercourse with any person, 
or for any unlawful and immoral purpose, or with knowledge that it was likely that 
such person would be employed or used for any such purpose' 

The question whether or rvot the disposal of the person was effected with the 
intention or knowledge postulated by this section, is a question of fact which must 
be determined according to the circumstances of each case- 

Ptoceduxe.—Cognizable—Warrant—Not bailable—Not compioundable—Tnable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class 

Charge.—I (name and office of Magt$ttaie, etc,) hereby charge you (name 
of accused) as follows.— 

That you, on or about the-day of--, at-—, sold (or let to hire, or 

disposed of) a person under the age of eighteen years, to wit-, {with intent that 

su(^ person should at any age be employed or used for the purpose of prostitution 

-or for illicit intercourse with a person, to wit-. or for any unlawful and immoral 

purpose, VIZ, (slate the purpose) or [knowing it to be likely that such minor would be 
employed or used for any such purpose], and thereby committed an offence punish¬ 
able under s 372 of the Indian Penal C^e and within my cogruzance (or within the 
cognizance of the Court of Session or the Hi^ Court) 

And I hereby direct that you be tried {by the said Court (otmt these words 
tf the case is trted by a MagislTote) ] on the said charge 

373. Whoever buys, hires or otherwise obtains possession' of 
Buying minor 3^7 P^rson undcr the age of eighteen years^ with 

.(or purposes of pro- intent that such person shall at any age be emplojed 

stitution, etc. Qj. purpose of prostitution or illicit inter¬ 

course with any person or for any unlawful and immoral purpose', 
or knowing it to be likely that such person will at any age be em¬ 
ployed or used for any such purpose, shall be punished with impri- 

1 Sti Lai. ( 1880) 2 All 694. F B . Kliu- No 114 of 1904, 1 Cr L. J. 949. 

.shala, (1880) P. R No. 27 of 1830: Duma * (1881) 1 Weir 359, fb 

Das. (1904) P R. No 13 of 1904, P L H, 
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sonment of either description for a term which may extend to tea 
years, and shall also be liable to fine. 

Explanation I .—Any prostitute, or any person keeping or ma¬ 
naging a brothel, who buys, hires or otherwise obtains possession of 
a female under the age of eighteen years shall, until the contrary is 
proved, be presumed to have obtained possession of such female with 
the intent that she shall be used for the purpose of prostitution. 

Explanation II ,—‘ Illicit intercourse ' has the same meaning as 
in section 372. 


COMMENT. 

The age-limit was raised to eighteen years from sixteen by the Indian Penal 
Code (Amendment) Act (V of 1924), s. 2, and the words “person under the age 
of eighteen years with intent that such person diall at any age be employed or used 
for the purpose of prostitution or illicit intercourse with any person or for any un¬ 
lawful and immoral purpose, or knowing it to be hkdy that such person wiU at any 
age be ” were substituted for the words “ minor under the age of sixteen yeare with 
intent that such minor shall be employed or used /or the purpose of prostitution, w 
for any unlawful and immoral purpose, or knowing it to be Hkdy that such minor will 
be ” by the Indian Criminal Law Amendment Act (XVIII of 1924), s. 2, which jus 
now been wholly repealed by the Repealing and Amending Act (VIII of 1930). 
Explanations I and II were also added by s. 4 of the same Act. 

This section applies to a case of buying or hiring or other similar transaction 
by which possession of a person under eighteen years of age is obtained with the in- 
tention of employing or using that person for prostitution, or illicit 
with any person, or for any unlawful and immoral purpose. It includes toth maiw' 
and females under the age of eighteen yeais It is a counterpart of s. 372. 

Sections 372 and 373.—^Both the sections relate to the same subject-matter. 
The former contemplates an offence committed by the person who ‘ sdls, lets to hii^ 
or otherwise disposes of ’ any person under the age of eighteen years, with the 
intent or knowledge. The latter relates to the case of the person who ' 
or otherwise obtains possession of' any person under the age of eighteen. 

372 strikes at any bargain of the nature contemplated by it, whoever may be the pany 
who sells or lets the person, even though it should be the father, mother, or 
guardian Section 373 stnkes at the bawds, keepers of brothels, and all others, w 
fatten on the profits arising from the general prostitution of the girls. 


Ingredients.—The section requires the following essentials:— 

1. Buying, hiring or otherwise obtaining possession of a person. 

2. The person should be under the age of eighteen years 

3 The buying, hiring, or otherwise obtaining possession must be 
or knowledge of likelihood that the person shall at any age be employed or used 
(i) the purpose of prostitution, or 
(n) illicit intercourse, or 
iui) any unlawful and immoral purpose. 


1. ’ Buys, hires, or otherwise obtains possession —It is not essential 
offence that the buying, hiring, or otlierwise obtaining of the possession of tne 
son should be from a third pereon. The language of the section is quite ^PP'“^ - 
to an agreement or understanding come to with the person without the intcr\cn 
of a third person, and the vice against which the section is directed is certainly 
of any less enormity in the latter case. . 

Scotland, C. J., observed in Dotdalh Bee v. Shaik Alt* : “ But to bring a 


,7, 5 M. H. c. 473. 475, Aladdda (1907-09) (P. C.) 1. 13 Burma 2^ 

Af»lyalu nSH) 35 M. L J. 157, 21 M. L. 6 Cr. L. J. 30 ; Ganga, (1897) II a P-1- "" 
<7, Nga Since Time. (1907) U. B. R (Cr.) 6. 
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■ffiUiin Uic section, it js, in my opinion, essential to show that possession of the minor 
has obtained under a distinct arrangement come to between the parties that 
tlie minor's person should be for some time complctdy in the keeping and under the 
control and direction of Uie party having the possession whetlier ostensibly for a 
proper purpose or not. Tlic uords ‘ buj^ ’ and ' hires ’ convey that meaning according 
to tneir ordinar>' acceptation, and, giving them due effect it seems to me that the 
associated words ‘or oiheruise obtains possession' uere not intended to do more 
than include oUicr modes of obtaining the same kind of possession as that of a buyer 
or hirer. Tliis, I tliink, is slioun more dearly to be Uie meaning intended by the 
proMsion v.hich follows as to the other csscntik of the offence—the intent or know¬ 
ledge of Its being likdy ' that such minor shall be employed or used for the purpose 
of prostitution or for any unlawful and immoral purpose’, indicating plainly as it 
docs an emplo>Tnent or use of the minor at some time future to the obtaining of 
possession:—Its effect is to my mind strong to show that complete possession and con¬ 
trol of the minor's person obtained by buying, hinng or otherwise with the intent 
or know ledge that, by the effect of such possession and control, the minor should or 
would afterwards be emplojed or used for either of the purposes stated, is what the 
section was intended to make punishable as a crime The provision seems to me to 
cxdude Uie supposition that an obtaining of possession in the sense in which that 
<aT>ression is. no doubt, sometimes used, of merely having sexual connection with a 
woman, could ha\e been in the contemplation of the framers of the section". The 
present section expressly oiemilcs this view as it amtains Uie words " illicit inter¬ 
course with any person nfitch were not in the old section. 

'Possession' means possession with a power of disposal The term “posses¬ 
sion ” means something more than the obtaining of possession of a girl by a man for 
n single act of sexual intercourse. It denotes defimte ix^ntrol over the person of whom 
possession is obtamed*. 

The offence is complete so soon as the obtaining possession. wiUi the requisite 
intention or knowledge, of the girl is accomplished 

This section does not specify the nature of the possession, nor its duration, 
nor intensity It merely specifies the object, namely, prostitution or illicit inter- 
couRc, whether, In each case, the possession is sudi as to be consistent with the pur¬ 
pose or knowledge of prostitution or illicit intercourse—is the only test which in law 
18 necessary and sufficient’ 

A person taking possession of a girl under eighteen years for the purpose in¬ 
dicated in the section will be liable even though there is no one who lias given him 
the possession of the girl but he himsdf has taken possession of her. An offence under 
the previous section is not necessary for a conviction under this section It is not 
necessary that the possession of the girl should be obtained from a third person*. 
A person who steals a minor girl under eighteen years of age with the requisite in¬ 
tention obtains possession of her*. 

Where the accused is proved to have obtained possession of a female under 
the age of eighteen years and is proved to be a person who occupies or manages a 
brothel, then he is to be presumed to have obtained possession of that girl with the 
intent that he shall use her for the purpose of prostitution. The onus is cast upon 
(he accused under explanation 1 to rebut the presumption that he had obtained pos¬ 
session of the girl with intent that she should be us^ for prostitution*. 

2 . ' Person under the age of eighteen )ears —The age-hmit was raised to 
eighteen years by Act V of 1924, s. 2 (now repealed by Act VIII of 1930). 

3. ' With intent that such person shall at any age be employed or used . 
for the purpose of prostitution or illicit intercourse with any person or foe any 


1 Bhagckand, (1934) 36 Bom. L. R. 379, 
58 Bom 498. 

* Vtlhabai Sukha, (192S) 30 Bom L. R. 
•613, 52 Bom 403 

* SbamsundeTbat, (1920) 45 Bom. 529, 22 


Bom. L. F. 1234; Sham Sunder Prusli 
(1929) 11 P. L. T. 341. 31 Cr. L J. 800 ' 

« Bhagchand, (1934) 36 Bom. L R. 379 
58 Bom 498. 

» Chtragh. (1929) 30 P. L. R. 414. 
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unlawful and immoral purpose —Proof of intention or knowledge is almost entirely 
a matter of inference from circumstanas. Under the old section, the Calcutta and 
the Allahabad High Courts held that the offence was not committed if, notwithstand¬ 
ing the existence of the requi^te guilty intention or knowledge, the employment that 
was intended or known to be likely was to take place after the completion of the 
sixteenth year^. The Madras Hi^ Court*, though once of this opinion, latterly dif¬ 
fered from it and decided that the section did not require that the intention mth 
respect to the employment or use of the girl for the purpose of prostitution should 
relate to her employment or use while she was under sixteen years*. The present 
section speaks of employment or use ‘ at any ageThe Calcutta and Allahabad 
cases and the earlier ruling of the Madras High Court are, therefore, no longer of any 
authority. 

' For the purpose of prostitution \—Prostitution means the surrender of a 
girl’s chastity for money* “Acts of improper sexual intercourse are acts of pro¬ 
stitution m one strict sense of the term. But proof of more than that.. .is required 
The ordinary and commonly understood meaning of the word prostitution is the 
offenng of the person for promiscuous sexual intercourse with men, and that... 
must be taken to be its meaning m the section, there being nothing in the contest 
opposed to It, but rather the contrary 

'Illicit intercourse with any person'.—^The meaning of ‘illicit intercourse 
is explained in explanation II to s. 372. See Comment on s. 372. Cases which laid 
down that no offence is committed if employment for prostitution is not habitual 
are no longer of any authority*. 

' Unlawful and immoral purpose—Section 372 and this section do not 
“ prohibit by punishing a transaction in which the employment or use contemplated li 
for a purpose that is merely unlawful or for a purpose that is merely immoral, c^cepl 
the purpose of prostitution. No transaction of the kinds described in these sections, 
with the exception just noted, is an offence under these sections, unless the purpose- 
of the contemplated use of the minor is both unlawful and lmmo^al^ 

Amendment.—^The word ‘ eighteen ’ was substituted for ' sixteen ’ by Act ^ 
of 1924, 8. 2, before the section was altered by Act XVIII of 1924 

CASES. 


Selling and buying a girl for prostitution.—A, the father of two girM^"^ 
about a year old, sold them to a prostitute for Rs. 23. He and the prostitute con¬ 
fessed to the guilty knowledge and intent with which the transaction was Kj. 
was held that A was guilty of an offence under s. 372 and the prostitute under 
section*. In a charge against a danang girl for having purchased a girl with id 
that she would be used for the purpose of prostitution or knowing it to be hkdy 
she would be so used, evidence was given of the fact of purchase for a considers 
and that numerous other dancing girls residing m the neighbourhood were m 
habit of obtaining girls and bringing them'up as dancing girls or prostitutes, ^ 
there were no instances of ©rls brought up by dancing girls ever having been 
On its being contended that there was no evidence of intent to support a conn 


^ Karuna Saislobi, (1894) 22 CaJ 161. 
172: Khetramani Dasi, (1922) 35 C L. J. 
451, 24 Cr. L. J. 104 ; Ramaitiui. (1889) 12 
Mad. 273; Chanda. (1895) 18 AU. 

* Kamalakshi v. Ramasan.i Che(ti, (1893) 
19 Mad. 127. U5. 

* Kannammal, (19131 M W. N, 207, 24 
M. L. J. 211. 13 M. L. T. 131. 

* Moon. 11910) 1 K. B. 818. 82a 

* Per Scotland, C. J. in Dowlalh Bee V. 
Shaxk Alt. (1870) 5 M. H. C. 473, 476. 


* Dowlalh Bee V. Shaik AH, >bid: A 
jan. (1870) 6 Beng. L. R. App^ 34. 14 
(&.) 39. Sukee Rout. (1893 ) 21 
Ahmedkhan. (1898) Unrep. Cr. C 

R. No. 16 of 1898. BhuUa. (IS75) 7 ^^^, 
P. 295 ; Hardeo, (1879) P. R ^ 
MaddUla Matyalu, (1918) 3o M. 1- ••• 

24 M. L. T. 77. . ,, , ,,eoai P, R- 

r Per Plow den. J. m Mula. ^ 

No 13 of 1888. p. 20. 

• Karuna Baistobi, sup. 
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under this section, it was held tl>at there was evidence to support it’. 

Obtaining possession of a girl for prostitution.—A minor married giri was 
brought, with the consent of her husband, by acaised No. 2 from Kashmir to Bombay 
at the expense of accused No 1. a brothel-keeper On her amval in Bombay, the 
pri was kept m Uie brotliel. and her earnings were divided half and half by the two- 
accused. It was held that what took place in Kashmir was only a preparation for 
committing tl\c offence, which was completed in Bombay, and the accused were guilty 
under ss. 373 and 114* . \Miere a brothel-kccper allowed a girl under eighteen years 
of age to \dsit tiie brothel for (wo or three hours in the night and allowed her to pro¬ 
stitute herself to customers for money, it was held that the brothel-keeper committed 
an offence punishable under this section* 

PRACTICE 

Esidcncc.—Prove (1) that the person m question was under eighteen years 
of age at the time of the offence 

(2) That the accused bought, hired, or obtained possession of, such person 

(3) That he did so with intent that such person shall at any age be employed or 
used for the purpose of prostitution, or illicit intercourse with any person, or for any 
unlawful and immoral purpose . or with knowledge that it was likely that such person 
would be employed or used for any such purpose. 

Procedure.—Cognirafalc—IVarrant—Not bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class 

Charge.—See s 372. 

yi4, ^Vhocver unlawfully compels any person’ to labour 
Unlawful com- a^'dinst the will* of that person, shall be punished 
pulsoo’labour. with imprisonment of either description for .a term 
which may extend to one year, or with fine, or with both 
• COMMENT. 

Objea.—This section is intended to prevent abuses arising from forced labour 
wluch r>ots were sometimes compelled to render to landlords 

Ingredients.—The section requires two c^ntials.— 

1 Unlawful compulsion of any person 

2, Such compulsion must be to labour agaimt the will of that person. 

1 , ‘ Unlawfully compels any person —^"J do not think that a person who 
insists that another who has consented to serve him shall perform his work, unlawfully 
compels such person to labour, because it is the thing wrhich he or she has agreed 
to do. and although if the employer assault the servant for not working to his satisfac¬ 
tion, he undoubtedly renders bimscH liable to ri^rous imprisonment under s. 352..., 
I do not think he thereby commits an offence under s. 374 Where the accused 
induced the complainants, who, he alleged, were indebted to him in various sums of 
money, to consent to live on his premises and to work off their debts, and llie com¬ 
plainants were to, and did in fact, receive no pay, but were fed by the accused as his 
servants, and he insisted on their working for him. and punished them by beating 
them if they did not to do so, it was held that a conviction under this section could 
not be upheld®. 

2. ' To labour against his will —^The word ‘ labour ’ will apply either to 


1 Pflf>a Sant, (1894 ) 23 Mad. 159 ; Bhagf- 
rath. (1900 ) 20 A. IV. N 133 ; Must. Sunder. 
(1901) 1 A L. J. 559. 

* Balubai. (1927) 29 Bom L. R. 490 
a Vtlhabai Sukho, (1928) 30 Bom. L. R. 


663, 52 Bom. 403. 

* Per Petheram, C J.. m Madan Mokan 
Bisieas. (1892) 19 Cal 572, 581. 

s & held by Petheram, C J.. and Beser- 
4^, J, (A’oms, J, dissenting) m tbid. 
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mental or to bodily labour, though probably the latter was principally contemplated 
■by the framers of the Code. 

PRACTICE. 

Evidence.—Prove (1) that the accused compelled the person in question to 

■labour. 

(2) That such compulsion was unlawfuL 

(3) That the accused did so against the will of that person. 

Procedure.—Not cognizable—Warrant—Bailable—Compoundable—Triable by 

.any Alagistrate 

Charge.—I («ai«e and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows.—• 

That you, on or about the-day of-, at-unlawfully compiled AB to 

labour against his will and thereby committed an offence punishable under s. 374 of 
-the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


Of Rape. 


375. A man is said to commit “rape” who, except in the 
Rape. case hereinafter excepted, has sexual intercourse’ 

with a woman under circumstances^ falling under 
•any of the five following descriptions :— 

First .—Against her will. 

Secondly .—Without her consent. 

Thirdly .—With her consent, when her consent has been 
•obtained by putting her in fear of death, or of hurt. 

Fourthly .—With her consent, when the man knows that he 
is not her husband, and that her consent is given because she 
believes that he is another man to whom she is or believes herself 
to be lawfully married. - 

Fifthly. —V^^ith or without her consent, when she is under 
fourteen years of age. . 

Explanation. —Penetration is sufficient to constitute the 
sexual intercourse necessary to the offence of rape. 

Exception. —Sexual intercourse by a man with his own wife, 
the wife not being under thirteen years of age, is not rape. 

[^Sexual intercourse by a man loilh his own wife*is not rape 
.although the wife has not attained the age of thirteen years, tf ‘e 
was married to her before the date on which this Act conies ta ° 
operation and she had attained the age of twelve years on ■ 


dale.^^ 

376. Whoever commits rape shall be punished with ^f**/*^ 
portation for life, or with imprisonment of eu 
^ishment for description for a term which may extend to ^ 
years, and shall also be liable to fine, unles 
woman raped is his own wife and is not under tivclvc Idicr 

in which case he shall be punished with imprisonment o 


t Th»i la enacted by &. 4 Act XXIX ol 1925. 
1925, which came into force on September 23, 
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description for a term which may extend to two years, or with fine, 
or with both. 


COMMENT 

In the deTinition of rape, tlie first clause operates, where the woman is in pos¬ 
session of her senses, and therefore capable of consenting; the second, where she is 
insensible whether from drink or any other caus^ or so imbeale that she is incapable 
•of any rational consent; the third and the fourth, where there is consent, but it is not 
such a consent as excuses the offender, because in the one case it is extorted by putting 
the woman in fear, and in the other, it is obtained by deception of a particular kind ; 
and the fifth, where the intercourse is with a girl so young tliat consent is imraatenal. 

English law.—A boy under fourteen years of age cannot, by law, be convicted 
•of feloniously carnally knowing and abusing a girl under ten years old, even though 
it be prosed that he has arrived at the full state of puberty' “ The rule at com¬ 
mon law is.. .that m regard to the offence of rape malitia non supplet oetatem; a 
boy under fourteen is under a physical incapaaty to commit the offence. That is a 
presumptio juns et de jure, and judges liave time after time refused to receive evi¬ 
dence to show that a particular prisoner was in fact capable of committing the 
offence But a boy under fourteen can be convicted of an indecent assault under 
the Cnminal Law Amendment Aa* The presumption of English law against the 
possibility of the commission of tlie offence of rape by a boy under the age of fourteen 
years has no application to India*. 

Ingredients.—This section requires two essentials .— 

1. Sexual intercourse by a man with a woman 

2. The sexual intercourse must be under arcumstances falling under any of 
the fit'e clauses in the section. 

1. • Sexual imcccourse —^The sexual intercourse must be with a woman. 
The term ‘man' is defined as a male human being of any age (s 10). The term 
“woman’ is defined as a female human being of any age. (s. 10). 

2. * Under circumsuoces ’.-—The five clauses of the section denote the cir- 
•cumstanecs which render the sexual intercourse an offence under this section 

Second clause.—’ Without her consent —Consent of the woman should have 
been obtained prior to the act. It js no defence that the woman consented after the 
fact*. As to the elements which make a consent void, see s. 90, supra. The object 
and effect of s. 90 is not to lay down that a child under twelve years of age is in fact 
incapable of expressing or withholding his or her consent to an act, but to provide that 
where the consent of a person may afford a defence to a cnmmal charge such consent 
must be a real consent, not vitiated by immatunty, misconception, misunderstanding, 
fear or fraud®. 

The fact that the girl was virgo intaclo up to the date of the occurrence is very 
strong proof against the intercourse having tak^ place with the consent of the girl'. 

Stephen, J., in R. v. Clarence says; “ It seems to me that the proposition that 
fraud vitiates consent in criminal matters is not true if taken to apply m the fullest 
sense of the word, and without qualification. It is too short to be true, as a mathe¬ 
matical formula is true. If we apply it in that sense to the present case, it is difficult 
to say that the pnsoner was not guilty of rape, for the definition of rape is having con¬ 
nection with a woman without her consent; and if fraud vitiates consent, every case in 
which a man infects a woman or commits bigamy, the second wife being ignorant of 
the first marriage, is also a case of rape. Many seductions would be rapes, and so 


' for Jan. (1839) 9 C. & P. 118. 

2 Per Coleridge, C. J., in Waite, {3 
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might acts of prostitution procured by fraud, as for instance by promises not in¬ 
tended to be fulfilled.. .The only sorts of fraud which so far destroy the effect 
of a woman’s consent as to convert a connection consented to in fact into a rape are 
frauds as to the nature of the act itsdf, or as to the identity of the person who does 
the act 

A sleeping person can never consent Where, therefore, a man had connection 
with a woman while she was asleep, he was held to have committed rape*. 

Consent of a girl under ten was held to be quite immaterial where the charge 
was for attempt to commit rape. Consent means a willing mind on the part of the 
girl to allow the act to be done. If from her tender years, not knowing what was 
being done, she merely submits without the exercise of any will by her, it will not 
amount to a consent®. 

Consent given by a woman of unsound mind is of no avail (s. 90). Where, 
therefore, a man had carnal knowledge of a girl of imbecile mind, and the jury found 
that It was without her consent, she being incapable of giving consent from def^ of 
understanding, it was held that hts act amounted to rape*. But there must be evidoice- 
that the connection was against the will or without the consent of the woman®. How¬ 
ever, if the girl was in such a state of idiocy as to be incapable of expressmg either 
consent or dissent, and the accused had connection with her consent, he ought to be 
convicted®. 

Similarly, consent given by an intoxicated woman is of no avail. \Vhere the 
accused made a girl of thirteen years quite drunk, and whilst she was insensible violated 
her person, he was held to have committed ^ape^ 

Passive non-resistance or consent obtained by fraud.—If a girl does not 
resist intercourse in consequence of misapprehension, this will not amount to a con¬ 
sent on her part. Where a medical man, to whom a girl of fourteen years of age 
was sent for professional advice, had criminal connection with her, she making n® 
resistance from a bona fide belief that he was treating her medically, it was haa 
that he could be convicted of rape*. Similarly, where the accused professed 
medical advice for money, and a girl of nineteen consulted him with respect to illn^ 
from which she was suffenng, and he advised that a surgical operation should M 
performed and, under pretence of performing it, had carnal intercourse with her. 
was held that he was guilty of rape’. The accused who was engaged to give 
in singing and voice production to a girl of sixteen years of age, had sexual j 

with her under the pretence that her breathing was not quite nght and that he iw 
to perform an operation to enable her to produce her voice properly. The gin 
mitted to what was done under the belief, wilfully and fraudulently induced by 
accused, that she was being medically and surgically treated by the accused 
with any intention that he should have sexual intercourse with her. It was n 
that the accused was guilty of rape”. I 

“ That consent obtained by fraud is no consent at all is not true as a 
proposition either in fact or in law. If a man meets a woman in the street 
knowingly gives her bad money In order to procure her consent to intercourse " 
him, he obtains her consent by fraud, but it would be childish to say tliat sne 
not consent””. 

Third clause.—^The mere fact that a woman submits through fear does not 
take the offence out of the category of rape**. 

The fear must be of death or hurt. ' Hurt' is defined in s. 319, supra. 


1 (1888 ) 22 Q. B D. 23. 43. 44. 
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(1878) 14 Cox 114. 

s Beale. (1865) 35 L. J. (M. C.) 60; Asa- 
Jalt, (1927) 9 P. L. T. 186 29 Cr. L J. 12. 
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Fifth clause.—There may be cases in which the check of the law may be neces¬ 
sary to restrain men from taking advantage of their marital right prematurely. In¬ 
stances of abuse by Uie husband in such cases will fall under this clause. 

The age-hmit was raised from ten to hvelve years by the Indian Criminal Law 
Amendment Act (X of 1891) for the followmg reasons : "The limit at which the 
age of consent is now fixed (ie., ten years) favours the premature consummation by 
adult husbands of marriages with children who have not reached the age of puberty, 
and is thus, in the unammous opiruon of medical authorities, productive of grievous 
suffering and permanent injury to child-wives and of physical detenoration in the 
community to which they belong"*. 

It was raised from twelve to fourteen years by tlie Indian Penal Code Amend¬ 
ment Act (XXIX of 1925), s. 2. for the following reasons; "Books of medical juris¬ 
prudence establish the fact that the age of puberty in India is attained by a girl upon 
her reaching the age of fourteen. Even though puberty may be reached at that age. 
It is obvious that girls are unfit for sexual cohabitation till they are older and more 
developed in physic and strength. The appalling infant mortality in the country 
is partially asenbed to early marriages and the consummation which follows with 
immature girls. It is, therefore, not only for the protection of minor girls as also 
of their progeny that the age of consent should be raised to at least fourteen years 
By raising this limit female children are protected (a) from premature cohabi- 
tation*, and (fi) from immature prostitution 

The accused, a youth of about ei^teen, had. without any ancillary violence, 
intercouse with a well-developed girl probably under twelve years of age; the 
girl did not consent: her vagina was ruptured and, as a result, she died of shock; 
It was held that the accused was guilty of rape*. If the girl is less than fourteen 
jears of age her consent is immaterial*. 

ExplaoatioQ.—The explanation says that penetration is sufficient to consti¬ 
tute rape. To constitute penetration it must be proved that some part ol the virile 
member of the accused was within the labia of the pudendum of the woman, no matter 
how bttle*. The only thing to be ascertained is whether the private parts of the 
accused did enter into the person of the woman. It is not necessary to decide how far 
they Altered*. It is not essential that the hymen should be ruptured, provided it is 
clearly proved that there was penetration® even though partial*. In Reg. v. Ferroll, 
Green, J., directed the jury that vulval penetration only was sufficient, under the law 
of In^a, to constitute rape without actual seminal emission. In this case the accused 
was charged with rape on a child six years old. The child had not complained, and 
admitted on cross-examination that she had not been hurt. The medical evidence 
proved there was no injury to the parts. The child was found to be suffenng from 
gonorrhoea, so was the accused. It was dear that the penetration (if any) had been 
only vulval. Green, J, directed the jury that this was sulfiaent to constitute rape, 
and the accused was convicted of rape*®. There is a distinction between vulval pene¬ 
tration and vaginal penetration. In order to constitute rape the statute merely re¬ 
quires medical evidence of penetration, and this may occur and the hymen remain 
intact”. 

Where no penetration is attempted or intended the act is not punishable under 
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Exception.—^The age-Iimit was raised to thirteen years by Act XXIX of 1925, 
s. 2. Se^uon 4 of this Act further enacts that “ sexual intercourse by a man with 
his own wife is not rape althou^ the wife has not attained the age of thirteen years, 
if he was married to her before the date on which this Act comes into operation and 
she has attained the age of twelve years on that date This Act came into opera¬ 
tion on September 23, 1925. 

A man cannot be guilty of rape on his own wife when she is over the age of 
thirteen years, on account of the matrimonial consent she has given which she cannot 
retract. But he has no right to enjoy her person without regard to the que^on of 
safety to her^. A husband can be guilty of abetment of rape by another on his wife. 
This was held in the notorious case of Lord Audley who hdd his wife by force while 
his butler ravished her®. A husband, suspecting the fidelity of his wife, went about 
in search of her, with nine companionr, and found her m the company of her para¬ 
mour. By way of punishment the wife was there and then ravished by all the nine 
companions in succession while the husband was looking on. The nine persons were 
held guilty of rape*. 

Difference between an indecent assault and an attempt to commit rape.— 
An indecent assault upon a woman does not amount to an attempt to commit rap& 
unless the Court is satisfied that there was a determination in the accused to gratify his 
passion at all events, and in spite of all resistance*. An assault with intent to com¬ 
mit a rape is very different from an assault with intent to have an improper con¬ 
nection The former is with intent to have a connection by force. On an indid- 
ment, for an assault, with intent to commit a rape, the prosecutrix stated that the 
accused, her medical man, being in her bedroom, directed her to lean forward on a 
bed, that he might apply an injection; riie did so, and the injection having been 
applied, she found the accused was proc^ing to have a criminal connection with hw 
upon which she instantly raised herself up, and ran out of the room. She stated 
that the defendant had penetrated her person “a little’'. It was held that if it had 
appeared that the accused had intmided to have had a criminal connection with the 
prosecutnx by force, the complete offence of rape would, upon this evidence, have 
been proved, but that the getting possession of the person of the woman by surpn^ 
was not an assault with intent to commit rape, but was an assault*, 
accused stripped a girl nearly naiad and was lying upon her when her cries attracted 
people to the spot, it was held that he was guilty of an attempt to commit rape 
not merely of an offence under s. 354^. The accused caught hold of a girl, tra 
her down, put sand in her mouth, got on her chest and attempted to have intercou 
with her. She resisted and cried and her screams attracted a couple of 
whom the accused ran away. It was hdd that the offence committed was m a 
to commit rape and not merely one under s. 354®. A female child aged five ^ 
half years was discovered seated on the naked thighs of the accused who 
eighteen years. The accused had taken off his own trousers and tlut of the 
medical examination of the girl it was found that with the exception of fr^ 
at the entrance to the vagina, the girl bore no other mark of injury and ner > ^ 
was intact. There were no marks of blood or semen on her person and K 

complain of having felt any pain as the result of the accused's assault upon 
was held that under the circumstances the accused was guilty of an attempt 


1 Tottilodyil Ahmed KuUi. (1891) I 
■VVdr 3S3. 

2 HuTTce Mohun Mythee, (1890) 18 Cal. 
49 . 

3 Lord Audley's case. (1631) 3 St Tr 
401. 

* Tatya Tukaram Kkabali, (1^0) Cr. 
App. Nos. 19 and 20 of 1930, deaded by 
blirza and Broomfield,'JJ., on March 5, 1930 
(Unrep. Bom.). 


9 Shankar. (1881) 5 n 866 ) 

Uqyd. (1836) 7 C & P. 318; » nfif. 

4 F. & F. 967. ^ f. K. 41S. 

• Piter Stanton, (1844) 1 4 I 

r Khadam, (1910) P- 

of 1910, 11 Cr. U J. 611; 

(1927 ) 28 Cr. L. J. 66^ , « cr» 35 Cr. 

• Skarlu. (1933) 34 P. L R. 832." 

L. J. 432 (1). 


SEC. 376.) 


RAPE. 


901 


mit rape and not merely of an indecent assault. The complainant, a milkmaid aged 
12 or 13 years, who was hawking milk, entered the accused’s house to deliver milk. 
The accus^ got up from the bed on which he was lying and chained the door from 
inside. He then removed his clothes and the girl’s petticoat, picked her up, laid her 
on the bed, and sat on her chest. He put his hand over her mouth to prevent her 
.crying and placed his private parts against hers There was no penetration. The 
girl struggled and cried, and so the accused desisted and she got up, unchained the 
door and went out It was held that the accused was not guilty of attempt to com¬ 
mit rape, but of indecent assault* 

Ph}-sical incapacity.—The Bombay High Court has held that a person physi- 
• cally incapable of oommittmg the offence of rape cannot be held guilty of an attempt 
to commit it*. The former Chief Court of Lower Burma had expressed its dissent 
from this view and had laid dowm that a boy of twelve could be convicted of an 
attempt to commit rape*. 

Amendment,—^The age-limit was raised to fourteen years m cl (5) and to 
thirteen in the exception to the section by Act XXIX of 1925, s 2 The proviso to 
s. 376 was also added by s 3 of the same Act. 

PRACTICE. 

. £\ideQce.—Prove (1) that the accused had sexual intercourse with the woman 

in questioa 

(2) That the act was done under circumstances falling under any of the five 
descriptions spcaficd in s 375. 

(3) That such woman was not the wife of the accused , or, if she was his 
wife, she was under thirteen years of age. 

See s. 4 of Act XXIX of 1925 which acts as a proviso. 

(4) That there was penCtraUoa 

The best evidence of the age of the person violated ought to be produced*. 

The following rules have been adopted for thirty years m Neapolitan Juris¬ 
prudence, namely, ^at in an accusation of rape there must be full proof of these 
facts— 

(1) That there has been constant and equal resistance on the part of the 
person violated. 

(2) That there is inequality of strength between the parties. 

(3) That she has rais^ cncs. 

(4) That there may be some marks of violence present. 

Three questions relating to this offence have be^ discussed— (l)Whether 
the presence of venereal disease in the female vioJat«f is in favour of or against 
her accusation ? If marks of disease are recent, in favour of her, but it 
must be remembered that symptoms of infection do not appear until three days 
after receiving it; should appearances indicate disease of long-standing they weaken 
her complaint 

(2) Can a female be violated during her sleep without her knowledge? If 
sleep has been caused by narcotics, intoxication, or syncope, or excessive fatigue, it 
IS possible. 

(3) Does pregnancy ever follow rape? Great diversity of opinion. It was 
formerly supposed that if a woman conceived it was no rape, it is now admitted that 
such an opinion has no sort of foundation. 

Potency to be pioved.—In India the potency of a person charged with this 
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offence has to be proved by evidence in each case, as, unlike the English law, there is 
no limit of age laid down under which the law presumes a person to be physically i-v 
capable of committing rape^. 

Evidence of previous connection.—On the trial of an indictment charging an 
assault with intent to rape, if the prosecutrix, in answer to cross-examination, 
denies having voluntarily had connection with the accused prior to the alleged assault, • 
evidence to contradict her by proving such prior connection is admissible on his behalP 
The prosecutrix in an indictment for an indec^it assault which on the facts alleged 
amounted to an attempt to rape, was asked in cross-examination whether she had nof 
previously had connection with a man other tiian the accused, and denied it. It 
was held that she could not be contradicted*. She can be cross-examined as to parti¬ 
cular acts of connection with other men but if she denies it she cannot be contradicted*. 
When a man is prosecuted for rape or an attempt to ravish, it may be shown that 
the prosecutrix was of generally immoral character (s. 155 (4) of the Indian Evidence 
Act). 

Dying declaration.—The dying declaration of a deceased person is admissible 
m evidence on a charge of rape*. 

Complaint of prosecutrix.-—Evidmce of the fact that a,complaint was made 
by the prosecutrix shortly after the alleged occurrence, and the particulars of such 
complaint may, so far as they relate to the charge against the accus^,'be given on me 
part of the prosecution, not as being evidence on the facts complained of. but ^ 
evidence of the consistency of the conduct of the prosecutrix with the story told by 
her in the witness-box, and as negativing consent on her part^. The accused was 
indicted for an indecent assault on a girl under the age of thirteen years, whose con¬ 
sent to the act was therefore immaterial. At the tri^ evidence was admitted of wf 
answer given by the girl to a question put by another child, in.the absence of tnc 
accused, as to why the girl had not waited for the other child at the accused's hou» 
The girl’s reply was a complaint of the accused's conduct to her. It was 
the evidence was admissible, not as evidence of the truth of the chai^ alleged, wt 
as corroborating the credibility of the girl and as evidence of the consistency of w 
^nduct7. Where a person indecently assaulted makes a complain^ not of bcr 
initiative, but in answer to a question, the particulars of such complaint, though otoa- 
wise admissible within the rule laid down in LtUyman’s case, cannot be given m p J* 
dence*. In rape, not only what the prosecutrix said immediately after the occaa 
but what was said in answer to her, is evidence*. See also illustration (;) to s. o 
the Indian Evidence Act. _ * e to 

In cases of rape, where the prosecution evidence is not sufficiently 
warrant a conviction, it is unsafe to convict merely on the accusation of the 
who has been rapedio. It is very unsafe to convict in a case of rape on the 
borated evidence of the woman. Where the woman had intercourse with some 
son but showed no signs of force having been used, and had reported to 
sons, this was held to be not substantial corroboration of her evidence”. 
of corroboration required is the same as required for the evidence of an 
is to say, some independent evidence confirming in material particulars the al^ 
that the crime was committed and that the accused committed it. lYhat the prosccu 


* Oopda bin Rama, (1896) Unrep. Cr. 
C. 865. 

* Rdey, (1887) 18 Q. B. D. 481. 

* Holmes.. (1871) L. R 1 C. C. R. 334 

* CoekroU, (1870) 11 Cox 410. 

® Btssotunjun Mookaiee, ( 18 ^) 6 W. R 
(Cr.) 75. 

* Utyman. 11896 ) 2 Q B. 167 : Ftedenek 
Wood, (1877) 14 Cox 46 ; Kappinatah, (1930) 
32 Cr, L. J, 7S1. 

r WHJiam Osbourne, )1905] 1 K. B. 551. 


» Mmy. (1900) 19 Cox 442 
> Eyre. {I860) 2 F. &F.5TO 
w Kanshi Ram, (1921) 

No. 11 of 1922. 23 Cr. L. Va 
(1927 ) 9 L. L. J. 337: 

1930) 32 Cr. L. J. 63.; V. 

36 Cr. L. J. 42S; Bap. (19^1 11931) 

107, 34 Cr. L. J. 496 ; Louis Smmons. ( 

23 Cr. Ap. R 25. , c n r I. Hi 

n Maung Ba Tin. (1926) 5 B- 4- 
27 Cr. L. J. 1284. 
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Say’S to other persons is not corroborative evidence’. The first and (orcmost circumstance 
that can be looked for in cases of this kind is the evidence of resistance which one 
would luturally expect from a woman unwilling to yield to sexual intercourse forced 
upon her. Such a resistance may lead to the tearing of clothes, the infliction of 
personal injuries and even injuncs on her private parts*. 

Wliere the only evidence was that of the complainant and there was no evi¬ 
dence of penetration, the coni.action was altered to one under s 354^. 

Collateral evidence in confirmadon or otherwise.—It is no mitigation of this 
offence tliat the woman at last yielded to the violence, if such consent were forced 
from her by fear of deatfi or by duress. Nor is it any excuse that the woman 
consented after the fact, nor tliat she was a common strumpet; for she is still under 
the protection of the law and may not be forced , nor that she was first taken witii 
her own consent, if she were afterwards forced against her will; nor that she was a 
concubine to the ravishcr; for a woman may forsake her unlawful course of life, and 
the law will not presume her incapable of amendment* Medical evidence can help 
the case for the prosecution, even if the complainant is pregnant at the time when the 
rape is alleged to have been oimmitted. But the report of the Chemical Analyser 
regarding the presence of semen on the complainant’s clothing is not sufficient to prove 
•that the complainant is actually raped* 

Procedure.--CogTUzable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session. 

If the sexual intercourse was by a man with his own wife not being under 
twelve years of age—Not cognizable—Summons—Bailable—Not compoundable— 
Triable by Court of Session, Chief Presidency Magistrate or Distnet Magistrate 

If the sexual intercourse was by a man with his own wife being under twelve 
years of age—Not cognizable—Summons—Bailable—Not compoundable—Triable by 
Court of S^ion. 

Fiilse charge of rape-—Rape is an offoice punishable with transportation for 
life or with imprisonment for a term which may extend to ten years. The offence, 
therefore, of making false charge of rape is triable exclusively by the Owrt of 
Session*. 

Sections 366 and 376.—Where an accused js convicted under ss. 366 and 376, 
it IS not illegal to pass separate sentences for each of the offences inasmuch as the 
offences are separate and the charge under s 366 involves elements different from a 
charge under s. 376'. 

Punishment.—The offence is capable of degrees. “ On the one hand let us 
take the case of the chaste high caste female, who would sacrifice her life to save 
her honour, contaminated by the forable embrace of a man of low caste.. On 
the other hand that of the woman without character, or any pretension to purity, 
who IS wont to be easy of access. In the latter case if the woman, from any motive, 
refuses to comply with the solicitation of a man and is forced by him, the offender 
ought to be punished; but surdy the injury is infinitely less in this instance than 
in the former But m a case it has bera remarked that the measure of punishment 
m a case of rape should not depend on the social position of the party injured, but 
on the greater or less atrocity of the crime, the conduct of the criminal, and the 
defenceless and unprotected state of the injured female*. The fact that the family 
of the injured girl have condoned the offence on being paid a sum of money should 


1 Sujendia Natk Dos, (1933 ) 38 C. W. 
N. 52: Noot Ahmad. (1933 ) 62 Cal 527. 
Baskejvdle, 11916], K. B. 658. 

2 Mahla Ram, (1923) 25 Cr L J. 74 

* Jalal, (1929) 11 L L J. 391, 31 Cr L J. 
■ 784 . 

♦ See Roscoe's Criminal Evidence; 14tb 
Xdn. p 974: Archbold, 28th Edn, p. 1013 


* falal, (1929) 31 Cr. L. J. 784. 11 L. L. 
J. 391, 11930] Cr. C. 160. 

• Bktkhi, (1898) Unrep. Cr. C 953 

' Ghula.n Muhammad, (1926) 28 Cr. L 
J 136. Tck Singh, (1927) 29 Cr. L. J. 248. 

9 Law Commissioner’s First Rep., s. 449 
^ Jhanlah Nosh)o, (1866) 6 IV. R (Cr.) 
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not be taken into consideration in determining the heinousness of the offence, oi 
of the punishment to be inflicted^. But where a girl is of unchaste character a very 
severe sentence is not called for*. 

Crimes of violence upon women ^umld be severely dealt with*. 

Under ss. 57, 376 and 511, a sentence of ten years’ transportation, or ol 
fifteen years’ rigorous imprisonment, may be passed for the offence of attempt to 
commit rape; but a sentence of seven years’ rigorous imprisonment commutable 
under s. 50 to seven years’ transportation is illegal*. 

As to whipping, see the \Vhipping ^t®. 

As to crimes on the fnmtier see the Frontier Crimes Regulation,' 1901, ss. 
6, 11 (3) (d) and 12 (2). 

Charge,—I (name and office o/ Magi&trate, etc.,) hereby charge you (naint 
of acettsed) as follows :— 

That you, on or about the-day of-, at- , committed rape on AB,. 

and thereby committed an offence punishable under s, 376 of the Indian Penal 
Code, and within the cognizance of the Court of Session (or the High Court) 

And I hereby direct that you be tried by the said Court on the said charge 


Of Unnatural Offences. 

377. Whoever voluntarily has carnal intercourse against the- 
Unnautraloffenc- Order of nature with any man, woman or animal^ 
shall be punished with transportation for life, or 
with imprisonment of either description for a term which may ex¬ 
tend to ten years, and shall also be liable to fine. 

Explanation. —Penetration’ is sufficient to constitute ffie carnal 
intercourse necessary to the offence described in this section. 

COMMENT. 

This offence consists in a carnal knowledge committed against the 
nature by man with man, or in the same unnatural manner with woman, or oy 
man or woman in any manner with beast. . 

According to the English law if the party on whom the offence is cortunJ 
be within the age of discretion, namely, under fourteen, it is not felony in . 
only in the agent. If both be of the age of discretion, it is felony in both". A ^ J 
as pathic, committed sodomy with a boy of the age of twelve years, was conv 
of Uus offence, thou^v the boy was discharg,ed^ . nntural 

A married woman who consents to her husband’s committing an unna 
offence with her is an accoraphee*. 

1. ‘Voluntarily has carnal intercourse against the order of of 

any man, woman or animal—As to the defiiution of ‘ voluntanly ’, see s. • 

‘ mans. 10 ; of ‘ woman s. 10 ; of ‘ ammal s. 4. , ' . , 

Coitus per os (the sin of Gomorrah) is punishable under tliis se^on . 
nedy, A.J.C., observed in this case : “ Is the act here committed one of 
course? If so it is dearly against the order of nature, because human 

of carnal intercourse is that there should be the possibility of conception 
beings, which in the case of coitus per os is impossible. Interrourse in- 

as mutual frequentation by members of independent organizations, comma 


Pyarelai, (1917) 20 Cr. L. J. 647. to be inadequate J B. ft- 

Ibrahim. (1927) 28 Cr. L. J. 256 ^ offender (19fU 8 

Kola. I1929J Cr. C 150, 30 Cr. L. J. IS^Cr. W. j P. C. 57^ 

'■ Joseph Meriar,. (1868) 10 W. R. (Cr.) ^ ”®flU ^ O- 

Act IV of 1909 s. 4 (a). A sentence ol * tihanu. (1924) 19 S. L. 


* Joseph Mcriait, (1868) 10 W. R, (Cr.) * , ff”’ 

10. * 

» Act IV of 1909 s. 4 (a). A sentenw pi * Kham 

fifteen stripes for the offence of rape was held L. J. i3oo. 
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tercourse provir jits of the slate A who wish to come to and trade 

in the state B rmanently to settle there but with animus redeundi 

to A, and simj^ ^ aants of the slate B. Such is the Magnus Intercursus 

which regula'*^ 'Vitain and Flanders in the middle ages. Social inter¬ 
course provi r which members of one fanuly may resort to the pre¬ 
mises occui xamily, not intending to reside in such premises but 

merely to * Jdable purposes, reciprocity being of the essence of the 

bargain- ne word intercourse, like the word commerce, is applied 

to the rr :s. Here also tliere is the temporary visitation of one or¬ 
ganism ' * le other organisation, for certain c]e 2 T]y defined and limited 

objects Jject of the viating organisation is to obtain euphoria by 

mean' ae ner\'cs consequent on the sexual crisis. But there is no 

interr nsibng member is enveloped at least partially by the visited 

•orga se connotes reciproaty Looking at the question in this way 

It ' ne sin of Gomorrah is no less carnal intercourse than the sin 

of of Lesbos or Tnbadism is clearly not such intercourse, and I 

d leirourgia would be such...And it was this vice in particular 

• 4 pumshable by the early Christian state, for it was par excellence 

dene and the Saracen. By making this vice particularly punishable 
' .e npt only protected good morals but struck at its enemies It is 

re which attracted the severest censures of State and Church, but 
jies all emission other than in vas legitimum was considered un- 

(se such emission was supposed ultimately to cause conception of 

,viU be seen how little hdp can be extracted from Christian sources 
ms question. But why is it that most modem states, now freed from 
i of superstition, siiU make the sin of Sodom punishable Partly I 
ause of the desire of Princes to encourage legitimate marriage. Partly 
ire is an idea, (perhaps erroneous) that the public or tolerated practice of 
creates a tendency in the citizens of the state, where it is practised to 
unmanly and morbid method of life and thinking, so that a person saturated 
ise ideas is less useful as member of society, partly because of the danger 
thav m put m authority over other men may use their power for the gratification 
of their lusts but principally I suppose because of the danger, to young persons, lest 
they be indoctrinated into sexual matters prematurely But surdy all these ill con¬ 
sequences would equally follow in a city where the sin of Gomorrah was tolerated . 
But we must not allow our disgust at the perpetrators of such acts to blind us to 
the fact that this vice is less pernicious than the sin of Sodom. It has not been 
surrounded by the halo of art eloquence and poetry. It cannot be practised on 
persons who are unwilling It is not common and can never be so It cannot 
produce the physical changes which the other vice produces. It is therefore rightly 
punishable but the punishment need not be so extremely severe as in the other case 

Where the accused forced open a child’s mouth, and put in his private parts and 
proceeded to a completion of his lust, it was held that this did not constitute the 
offence of sodomy*. This decision proceeded upon a special statute which punished 
the crime of buggery. Under the Penal Code such an act will come under the provi¬ 
sions of this section. 

The accused was indicted for an unnatural offence committed on board of an 
East India ship, lying in St. Katherine’s DocIk. His defence was that he was a 
native of Baghdad, and his act was not considered to be an offence there. It was 
held that this was not a good defence*. 

A domestic fowl is an ‘animal’; and an attempt to commit an unnatural 


1 Khanu. (1924) 19 S. L. R. 327, 328. 
.329, 330-31, 25 Cr. L. J. 1368 

2 Samuel Jacobs, (1817) Russ. & Ry. 331 
In a Madras case it is considered cmbtful 


whether the act of having connection with a 
woman m the mouth amounts to this of¬ 


fence. Coomdaraiulu Naicken, (1886) 1 Weir 
382 Will this not be carnal intercourse 
^(ainst the order of nature ? If it is, the act 
will amount to an offence under this section 
* Esop. (1836) 7 C & P. 456. 
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offence with such fowl will be punidiaUe under this section^. Sexual intercourse pa 
nose with a bullock is an unnatural offence within the meaning of this secUon% 

2. * Penetration —See s. 375, supra. The crime is complete if the Court 
is satisfied that penetration took plac^. The offence made punishable under thii 
section requires that penetration, however little, should be proved strictly. Thus an 
attempt to commit this offence should be an attempt to thrust the male organ into the 
anus of rile passive agent. Some activity on the part of the accused in that parti¬ 
cular direction ought to be proved strictly. IVhere there was an intention oa te 
part of the accused to satisfy his lust by a carnal intercourse against the order of 
nature, and he made every preparation to satisfy that lust, but before he could thrust 
Iiis organ in he spent himself; it was held that he had not done any act which imsht 
be construed as an attempt to commit the offence of sodomy*. 


PRACTICE. 


Evidence.—Prove (1) that the accused had carnal intercourse with a mia 
woman, or animal. 

(2) That such intercourse was against the order of nature. 

(3) That the accused did the act voluntarily. 

(4) That there was penetration. 

It IS unsafe to convict on the uncorroborated testimony of the person oimhoffl 
the offence is said to have been committed, unless for any reasons that testimony 
entitled to special weight*. A cliarge of attempting to commit sodomy is very^sf 
to bring and very difficult to refute, the evidence in support of such a charge hss w 
be very convincing in order to convict the accused*. In a charge of sodomy 
of semen constitute important evidence. Great weight must, therefore, be attached 
to the Chemical Examiner’s report’. 

Procedure.—Cognizable—^Warrant—Not bailable—Not compoundable— Tna* 
ble by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Insufficient particulars in a charge.—Where a person was tried for afl ^ 
natural offence, and convicted on a charge which did not allege the time when* 
place where, or point to any known or unknown person with whom the offence ^ 
committed, and without any proof of these particulars, the facts proved 
him only being that he habitually wore woman's clothes and exhibited physical 
of havmg committed the offence, it was held that the conviction was not sustains 


Charge.—I (name and office of Magistrate, etc,) hereby charge you 
of accused) as follows:— . ^ 

That you, on or about the-day of-, at-, had carnal 2 

against the order of nature with a certain man \or woman], to wit —, an 

certain animal, to wit {specify the kind of animal)], and thereby 
offence punishable under s. 377 of the Indian Penal C^e and within my cogiu 
[or cognizance of the Court of Sesrion (or the High Court)]. . . 

And I hereby direct that you be tried (by the said Court (in cases 
Magistrate omit these words)] on the said charge. 


» Brown. (1889 ) 25 Q. B, D. 357. 

* Khandu, (1934 ) 35 P. L. R. 73, » Cr. 
L. J 1096. 

* Robert Reekspear, (1832) 1 htood. 342. 

* Nowshirwan, (1934) 36 Cr, L, J. 718, 
I1934J Cr. C 1411. 


5 Ganpat, (1918) P. W. R. (Cr.) 
of 1918- _ „ 

* Sam Das, (1926) 27 P. I- 

* Devi Das. |1930] Cr. 9-^. 

* KhairaU. (1884) 6 AIL 2(H. 
(1884) 4 A. IV. N. 25. 



CHAPTER XVII. 

Of Offences against Propertv. 


The following offences affect property :— 


1. Theft. 7. Cheating 

2. Extortion. 8 Fraudulent Deeds and 

3. Robber>* and Dacoity Dispositions of Property. 

4. Cnmuul .Misappropriation of Property- 9- Mischief. 

5. Criminal Breach of Trust 10. Cnnunal Trespass. 

6. Receinng of Stolen Property. 


Of Theft. 

378. Whoever, intending to take dishonestly* any moveable 
property^ out of the possession of any person^ with¬ 
out that person’s consent*, moves that property in 
order to such taking^ is said to commit theft. 

Explanation 1. —A thing so long as it is attached to the earth, 
not being moveable property, is not the subject of theft ; but it be¬ 
comes capable of being the subject of theft as soon as it is severed 
from the earth. 

Explanation 2. —A moving effected by the same act which 
effects the severance may be a theft. 

Explanation 3. —A person is said to cause a thing to move by 
removing an obstacle which prevented it from moving or by separa¬ 
ting it from any other thing, as well as by actually moving it. 

Explanation 4. —A person, who by any means causes an animal 
to move, is said to move that animal, and to move everything which, 
in consequence of the motion so caused, is moved by that animal. 

Explanation 5.—The consent mentioned in the definition may • 
be expressed or implied, and may be given either by the person in 
possession, or by any person having for that purpose authority either 
express or implied. 

IlLOSTRAtlONS. 

(a) A cuts down a tree on Z’% ground, with the intention of dishonestly tak¬ 
ing the tree out of Z’s possession without Z's consent Here, as soon as A has sever¬ 
ed the tree in order to such taking, he has committed theft. 

(,fa) A puts a bait for dogs in^lus pocket, and thus induces Z’s dog to follow 
it Here, if A’s intention be dishonestly to take the dog out of Z’s possession with¬ 
out Z’s consent, A has committed theft as soon as Z’s dog has begun to follow A. 

(c) A meets a bullock carrymz a bo* of treasure. He dni’es the bullock in 
a certain direction, in order that he may dishonestly take the treasure. As soon as 
the bullock begins to move, A has conmutted theft of the treasure. 

id) A being Z's servant, arid entrusted by Z with the care of Z’s plate, dis¬ 
honestly runs away with the plate, without Z’s consent. A has committed theft. 

(c) Z, going on a journey, entrusts his plate to A, the keeper of a warehouse, 
till Z shall return. A cames the plate to a g^dsmith and sells it. Here the plate 
was not in Z’s possession. It could not therefore be taken out of Z’s possession, and 
A has not committed theft, though he may have committed enminai breach of trusL 
(/) A finds a nng belonging to Z on a table in the house which Z occupies. 
Here the nng is in Z’s possession, and if A dishonestly removes it, A commits theft. 
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ig) A finds a ring l>-ing on the high-road, not in the pc^session of any pesn. 
A, by taking it, commits no theft, though he may commit criminal misapproprisaco 
of property. 

(A) A sees a ring belonging to Z lying on a table in ZTs house. Not ma¬ 
turing to misappropriate the ring immediately for fear of search and detecdca X 
hides the ring in a place ^mhere it is highly improbable that it will ever be found by Z, 
with the intention of taking the ring from the hiding place and selling it wbei the 
loss is forgotteiL Here A, at the tune of first moving the ring, cormnits theft 

(») A delivers his watch to Z, a jeweller, to be regulated. Z carries it to bs 
shop. A, not owing to the jeweller any debt for which the jeweller mi^t laTHj 
detain the watch as a security, enters the shop openly, his watch by force cct of 
Z’s hand, and carries it away. Here A, though he may have committed oici-sJ 
trespass and assault, has not committed theft, inasmuch as what he did was not dooe 
dishonestly. 

(/) If A ones money to Z for repairing the watch, and if Z retains the Jfsbb 
lawfully as a secunty for the debt, and A takes the watch out of Z’s possession, 
the intention of dquiving Z of the property as a secunty for his d^t, he 
theft, inasmuch as he takes it dishonestly. 

(A) Again, if A, haNing pawned his watch to Z, takes it out of Z’s po»s- 
sion without Z’s consent, not having paid what he borrowed on the watch, ccO" 
nuts theft, though the watch is his own property, inasmuch as he takes dishonestly. 

(f) A ties an article belonging to Z out of Z’s possession without 
sent, with the intention of keeping it until he obtains money from Z as a lewanl lot 
its restoration. Here A takes dishonestly; A has therefore committed theft 
(m) A, being on friendly terms with Z, goes into Z’s library m Z’s 
and takes away a book without Z’s express consent for the purpose merely of rea«^< 
it, and with the intention of returning it Here, it is probable that A may hart 
ccived that he had Z’s implied consent to use Z's book. If this was A’s impresses 
A has not committed theft . 

<n) A asks charity from Z’s wife. She gives A money, food and 
which A knows to belong to Z, her husband. Here it is probable that A may 0"‘ 
ceive that Z’s wife is authorized to give away alms. If tins was A’s impressica • 
has not committed theft ■ ’ ^ 

(o) A is the paramour of Z’s wife. She gives A valuable property, 

A knows to belong to her husband Z. and to be such property as she has not authony 
from Z to give. If A takes the property dishonestly, he commits theft _ ^ 

ip) A, in good faith, believing property belonging to Z to be A's 
perty, taka that property out*of B’s possession. • Here, as A does not take dishonesuy. 
he does not commit theft 

379- Whoever commits theft shall be punished with 
Punishment for ment of either description for a term ^vhich 

e.xtend to three years, or with fine, or with both. 

COMMENT. 

The offence of theft under the Penal Code differs materially from the 
known as larceny in the English law. 

English law.—Larceny is the wilful and wrongful taking away of 
another against his consent and with the intent to deprive him permanently of hi V 
petty 

Differences between larceny and theft.—(1) Under larceny, the stolen 
be the property of some one ; whereas under theft, it should be in the p***- 

Under thcfL everything becomes its object which is movable, i e. 

from its place. Hence, it is theft to seter and remove things «hi 



izcs. 375-379.1 


THEFT. 


909 


attached to the ground such as trees, vesetables. etc.* In larceny, no offence is com¬ 
mitted if the objects remo\'ed “ sa\x)ur of the realty, and are, at the time they are taken, 
part of the fre^oldSo strict was this rule at common law that a larceny could 
not be committed of title-deeds*. 

(3) Under larcenj'. it is necessary to show an mtention to appropnate a chattel 

and exerdie an entire dommion o\er iL If it be taken with the intention of making 
a temporar}' use of it only, and then of lettutg the owner have it again, there is no 
larceny*. Under theft it makes no differtnce that the person does not intend to 
a«>nmg entire domimwi over the property or to retain it pennanentlj"*. 

(4) Under larceny, it must be shown that the takmg was against the person’s 
consent and was not only wrongful and fraudulent, but was also " without any colour 
of right ” : under theft, it will be sufficient to show that it was without his consent 

(5) To constitute theft it is not necessary to prove that the thief ever had the 
stolen thing in his power, but there can be no larceny. e\en if there has been an 
aaual remo\-a]. if the offender has never had the thing in his power. 

(6) Theft may be committed though the person from whom the thing is taken 
has no title thereto ; in the case of larceny the alleged owner should have some (general 
or special) ownership of it, and it must have been taken out of the owner's actual 
or constructive possession. 

Ingredients.—In order to con^atute theft five factors are essential — 

(1) Dishonest mtention to take property 

(2) The property must be movable. 

(3) It should be taken out of the possession of another person 

(4) It should be taken without the consent of that person ' 

(5) There must be some removal of the property m order to accomplish 
Che Caking of iL 

1. ' Intending to take dishonestly ’ —Intention is the gist of the oflfence. 
It is the mtention of the taker which must determine whether the taking or moving 
of a thing is theft The intenbon to take dishonestly exists when the taker intends 
to cause wrongful gam to one person or wrongful loss to another person*. ^Vhe^e, 
therefore, the accus^, actmg bona fide m the interest of his employers, finding a party 
of fishermen poaching on his master’s fisheries took charge of the nets, and retained 
possession of them, pending tne orders of his employers, it was hdd that the accused 
was not guilty of theft* The mtention to take dishonestly must exist at the time 
of the moving of the property ( vide ill. (h) ) If the act done is not done c«i»io jurandi, 
it will not amount to theft' Where the owner is kqjt out of possession temporanly 
not with any such intention, but only with the object of causing him trouble in the 
sense of mere mental anxiety, and with the ultimate mtention of restonng the thmg 
to him without exacting or expecting any recompense, the detention does not amount 
to causing wrongful loss m any sense*. Otherwise, a person keeping concealed for 
a time a valuable thing belonging to a fnend. who is a careless man, in jest, for the 
purpose of causing him a little anxiety or in earnest for the purpose of teaching him 
the salutary lesson of being careful, will be guilty of theft, a result which the Legis¬ 
lature could never have intended Where the accused found the complainant’s pony 
at large, not within the compound or the stable of the complwnant, it having broken 
from Its tether to which it had been tied the previous night, and mounted it. and took 
a nde on it, returning home on the following day m the evening, it was held that the 
accused had not committed theft* The Calcutta High Court has gone to the extent 


J Explanation 1; SkiiTam, (1891) IS 
Bom 702. 

* 1 Hale P. C 510. 

* Trebtlcock. (1858 ) 27 L. J. (M. d) 
103; Willtant Holloway, (1848) I Den. 370 
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of deciding that illegal seizure and impounding of cattle is not theft even if effected 
with the malicious intent of subjecting the owner to additional expense, inconvenience 
and annoyance^. 

' Where there is no proof of' taking' of the property found m the possession of 
the accused, the offence committed is not theft but criminal misappropriation’. 

Taking need not be with the intention of retaining property permanently. 
—It is not necessary that the taking should be permanent or with an intention to 
appropriate the thing taken?. The lemaiks of Norris, J., in Adu Shikdafs case? 
that “ with regard to the charge of stealing.. -there is not only no evidence that the 
prisoner intended to convert it (the property) to his own use, and make it perma¬ 
nently his own property ” are in accordance with the English law on the subject, 
which is quite different from the definition of theft as ^ven in the Code. The learned 
Judge seems to have overlooked the fact that under the Code a temporary taking 
might constitute theft (vide ill. (I) ). Where the Hindus of a locality apprehended 
that X, a Mahomedan who owned a calf, was going to sacrifice that calf and an 
agreement was come to by which X consented that the calf might be tied up in Y’s 
house, which was close by, but 2, a Hindu, who arrived on the scene subsequently 
earned away the calf without the consent of X or Y to prevent all chances of the calf 
being*sacnficed and Z was convicted of theft. It was held that the calf, though it 
was tied up in Y’s house, was still m the pos^ion of X when Z removed it and 
removal of the calf was " dishonest ” thou^ his motive was only to save it from being 
killed, and that the act of Z, therefore, amounted to thefts. 

No wrongful gain is necessary.—It matters not whether the Intention of the 
thief was or was not to derive a profit from his crime*. Thus, where the accused took the 
complainant's three cows against her will and distributed them among her creditors, 
he was found guilty of stealing^. Similarly, servants who clandestinely took 
master’s oats with intent to give them to their master’s horses, and without any in* 
tent to apply them to their own private benefit, were held guilty larceny, even 
though they were not answerable at all for the condition of the horses®. It makes 
no difference in the accused’s guUt that the act was not intended to procure any per¬ 
sonal benefit to himself. Could it be said that a servant would not be guilty of 
theft if he were to deliver over his master's plate to a pressing tailor, and tell him to 
pay himself ? 

Bona fide dispute ot claim.—^Where property is removed in the assertion of 
a contested claim of nght, however ill-founded that claim may be, the removal there¬ 
of does not constitute theft’. The dispute as to ownership must be bona fide and 
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not a mac prcioKC* .Mere assertion of a fair claim of property or right, or Uie 
nxrc exigence of a doubt, is not enough Tlic claim to property must be proved by 
evidence to be fair and good^ It is the duty of the Cwrt to determine what was 
the ir.tcnUoa of the oiTcndcr. and if u arrives at the conclusion Uiat he was not act¬ 
ing m the cxcra-c of a bona fide claim of right tlicn it caruiot refuse to convict him*. 
\\hcxc in abj^.rung his right to some property whicli a person believes to be good, he 
does somoiiing which he knows he has no nglit to do, eg., by taking the law in his 
oA'n iiands .md removing such property from the possession of his opponent who claims 
the property lumsUf. he may be guilty of Uicft*. If tlierc be any fair pretence of 
proptitj or nght in Uic accused, or if it be brouglit into doubt at all, the Court 
should diiL-ct an acquiitaP In a ease of alleged Uicft of fish from a tank which 
the accused claimed to have been m their possession and not in the complainant’s. 
It was held Uui if Uie accused asserted a claim to tlic thing alleged to have been 
stoloi by him. he sliould not be convicted unless the Court was m a position to say 
that Uie claim was a mere pretence* It may be safely laid down as a general pro- 
poaiUon. Uiougli not as a universal rule, Uial in cases where Uie alleged theft consists 
in Uie Kmoval of crops grown on land, the most vital question to be investigated is 
as to whidi of the parties had grown the crops, and a decision on this point will in 
the majority of eases enable the Court to come to a definite conclusion as to whether 
the claim of the accused is nude in good faith or is a mere pretence. Hence, a 
jicrson who removes crops from land whidi is in the possession of anoUicr, know¬ 
ing Uut the aops have been raised by Uie latter, cannot escape liability for theft 
by merely proving that he lus a bona fide claim of title to the land upon which the 
crops were g^ow•n^ 

A went into possession of the disputed land in 1906. B, the complainant, 
•obtained a decree for possession against A and obtained actual possession of the land 
in September 1917. Before Uie execution of the decree, A grew paddy but reaped 
it on December 14, 1917. It was held that A having been a trespasser on the land 
at the time the paddy was grown, he had no right to go upon the land after the 
complainant had obtained possession and remove the paddy. ConsequenUy, when 
the paddy was cut, A had no nght to remove it and there was no bona fide dispute*. 
Where Uie accused, acting as tenants, had planted paddy crops on certain land of 
which possession was given under a civil Court decree to the claimant, and the accused 
removed the crops planted by them believing they had a right to the same, it was 
held that they had acted under a claim of riglit and were not guilty of theft’. Where 
the accused were convicted of Uicft for liaving cut and removed crops which had been 
sown by the complainant, and in appeal the accused raised the point that the crops 
stood upon fields which were in the cultivatory possession of themselves, it was held 
that It was immaterial whether the complainant had or had not good title to culti¬ 
vate the fields; that it was sufilcient that he sowed the crops; and that the accused 
were rightly convicted'®. Where the accused snatched his cooking utensil from the 
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hands of a civil Court batlifT, who had attached it, and asserted tlrat he did so as the 
utensil was exempt from attachment under s. 60, Civil Procedure Code, it was held 
that he was not guilty of theft'. 

Mistake.—If a person takes another man's property, believing, under a mistake- 
of fact and in ignorance of Jaw, that he has a nght to take it, he is not guilty of 
theft because there is no dishonest intention, even though he may cause wrongful loss*. 
It IS not theft if a person acting under a mistaken notion of law, and believing that 
certain property is his, and that he has the right to take the same, until payment of 
the balance of some money due to him from the vendor, removes such property from 
the possession of the vendee*. 

Stealing one’s own property.—The owner of movable property caimot be 
found guilty of theft of the property. A person can be convicted of stealmg. 
his own property if he takes it dishonestly from another {vide ills. (;) and {k) )*. 
If A delivers goods to B to keep for him, and then steals them, with intent to charge 
B with the value of them, this would be felony m A. So if A having delivered 
money to his servant to carry to some distant place, disguises himself and robs the 
servant on the road, with intent to charge him, this would be robbery in A^. Where 
the accused took a bundle belonging to himself, which was in the possession of a con¬ 
stable and for which the constable was accountable, it was held that the constable 
had special property in it and the accused was therefore guilty of theft*. But 
if there is no dishonest intention it will not be theft {vide ill (i).) Thus, retaking 
of cattle unlawfully restrained will not amount to theft^. If goods have been seized, 
by the shenJf under an execution levied on the property of some person other than 
the owner of the goods, the owner, by taking possession of them, cannot be guilty of 
larceny*. 

Liability of a scr^•anc for an act done at the direction of his master.—A 
servant is not guilty of the offence of theft when what he does is at his master's • 
bidding, unless it is shown that he partiapated in his master’s knowledge of the dis¬ 
honest nature of the act. Tliere must be some evidence before the Court from- 
which such knowledge on. the part of the servant can be inferred*. Where a ser¬ 
vant, knowing perfectly wdl that his master is removing the goods of anolher with¬ 
out even a pretence of right, assists him in doing so, he acts dishonestly and is equally 
guilty along with his master of the offence of tlieft'®. 

Cases.—Dishonest intention.—^The accused was the brother of a farmer or 
contractor of a public ferry. He seized a boat belonging to the complainant while 
conveying passengers across the cteck which flowed into the river at a point within- 
three miles from the public ferry. His mlention was apparently to compel persons 
who had to cross the creek to use the ferry in the absence of the complainants 
boat, and Uicrcby increase his brother’s income derived from fees to be paid by 
passengers crossing the creek. The accused had no reason to believe that he.was 
justified in seizing the boat. It was held that the accused was guilty of theft, though 
It was not his intention to convert the boat to Ws own use, or deprive the complatnaiU 
permanently of its possession*'. Where the accused w-as found to have Jooscnra 
the complainant's cattle at night from a cattle pen, and to have driven them to the 
pound with Uie object of sharing with the pound-keeper the fees to be paid for 
their release, it was held that the offence committed was tliat of theft'*. ^Vbcre the 
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accused icmovcd calllc from Ure pound vihcre they were secured, witliou't paying 
ihc legiumaic fee. it was held Uut lie had the dislioncst mlcntion of saving himself 
the fee. and his act amounted to theft*. Accused entered into an agreement with 
the complainant that the latter should ads-ano; him money up to a certain sum 
on tile h>-poUiccation of goods to be dcixh>itcd by lum as security. The goods were 
dcposjicd in a godown. and under tlio agreement accused was entitled to take advances 
up to M;\cnty pa cctiL of the value of tlic goods Some time aftenvards, the accused 
rcmoicd some of the hi-potliccated goods from the godown It was held that the 
rcnwal of the goods not hanng been proved to be honest, the accused was guilty 
of theft*. 

Tlie accused, an cmplojxe under a steamer company, whose business it was. 
to dicck the tickets of passengers, asked to see the complainant’s ticket, but the 
complainant not having got one. tlic accused took possession of his umbrella as 
somnty ilut he might be compelled to pa> his fare, it was held that there being 
no suggestion Uiat the accused intended either to get any wrongful gam to himself 
by compelling pajTncnt of the fare, or to cauic any wrongful loss to the complainant 
who was bound to pay his fare, a conviction for theft could not be made' Where 
under a liirc-purdiabo agreement entered into between Messrs Singer & Co and 
the complainant m rciixct of a sewing madimc. it was provided by one of its 
clauses tliat Uic company or their employees would be entitled to seize and remove 
the machine or its parts on tlic complainant defaulting m payment of monthly 
rents agreed upon, and where the complainant, who was m arrears m respect of 
the rents for ses'cral months, made a payment, on a certain date, of rent for one 
of those months, but the accused per^s who were employees of the company, 
ovvrlooking tliat pa>7nent. removed parts of the complainant's machine, it was held 
that there was no dislioncst intention on tlic part of the accused to constitute theft'^. 
^\'herc property of the accused was distrained for an amount greater than the amount 
of arrears due. and the accused removed it. it was held that his act did not amount 
to theft as there w*as no dishonest intention^ 

Removal of a debtor's propeny by his creditor to enforce payment of 
debt—A creditor who took movable property out of his debtor’s possession, without 
his consent, with the intention of coercing him to pay his debt, committed the offence 
of theft. The Court said : **Wc think that an intention on the part of the accused 
to use the possession of the property when taken for the purpose of obtaining 
satisfaction of a debt due to him, and only for that purpose has no bearing on the 
question of dishonest intention under the Penal Code. To hold that such a purpose 
could render innocent what would be otherwise a wrongful gam within the meaning 
of 8. 23 would amount to the recognition of a right on tlie part of every individual 
to recover an alleged debt by the seizure of property of his alleged debtor, and 
would tend to a state of things in which every man might, if strong enough, take 
the law into his own hands Where tlie accused unyoked the bullocks belonging 
to the complainant and took them away on the ground that the complainant’s 
broUicr owai him Rs. 20 and suggested permission of the complainant to the act, 
but adduced no evidence, it was held that even if the complainant offered no resist¬ 
ance to the taking through fear of opposing the accused it was dishonest taking 
which was covered by the provisions of this section* The complainant pledged 
seme fishing nets with the accused. The nets remained in possession of the com- 
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plainant, but the accused was at liberty to sell the goods if within three years the 
debt was not paid. The debt was not p^d within the stipulated time and the 
•oimplainant sold away one of the nets i^^ged. The accused, in the absence of 
the complainant, removed the nets. It was held that she could not be convicted 
of theft as it might fairly be contended that she bona fide supposed that she was 
justified in her actionh Where the aonised, a ship-owner, alleging that money was 
due to him on account of certain transactions with the complainant, seized the 
complainant’s goods which were in transit to another ship-owner and detained them, 
It was held that he was guilty of theft^. But where a creditor appropriated pay¬ 
ment, which the debtor made under a misapprehension, towards a time-barred debt, 
he was held not guilty of this offence*. 

Removal by pledgee of property pledged.—The complainant pledged some 
fishing nets with ms creditor, accuse No. 1. The nets remained in possession of 
the debtor as security for the debt, and the creditor was at liberty to ski the goods 
if within three years the debt was not paid. On the expiry of three years, the 
accused took away the nets from the complainant's possession as the debt remained 
unpaid. It was held that the accused could not be convicted of theft as it might 
fairly be contended that they bona fide supposed that they were justified in their 
act*. The complmnant borrowed a sum of money from the accused’s brother, pledged 
to him a cart and two bullocks, and passed a rent note agreeing to pay rent for 
the use of the cart and bullocks. The accused demanded the rent due to liis brother, 
and removed the cart and bullocks. The accused was thereupon charged with the 
offence of theft, but he was held not guilty*- 

Obuiniog cirarette from an automatic box.—-Against the wall of a public 
passage was fixed what is known as ^ “ automatic box ”, the property of a com¬ 
pany. In such box was a slit of sufficient size to admit a penny piece, and in the 
centre of one of its sides was a protecting button or knob. The box was so con¬ 
structed that upon a penny piece being dropped into the slit and the knob being 
pushed in, a cigarette would be ejected from^ the box on to a ledge which projected 
Jrom it. Upon the box were the following inscriptions: ” Only pennies, not half¬ 
pennies ” ; ” To obtain an Egyptian Beauties ci^rette place a penny in the box 
and push the knob as far as it will go". The accused went to the entrance of the 
passage, and one of them dropped into the slit in the box a brass disc, about the 
size and shape of a penny, and thereby obtained a cigarette which he took to Uie 
■other accused. It was held that the accused were guilty of larceny*. 

2. * Any mo^’cable property —‘ Moveable property ’ is defined in s. 22, 
supra. Explanations 1 and 2 state that things attach«l to the land may become 
movable property by severance from earth, and that the act of severance may of 
itself be theft (vide ill. (a) ). Thus, a thief who sevxirs and cames away property is 
put in exactly the same position as if he carried away what had previously been sever¬ 
ed. A sale of trees belonging to others and not cut down at the time of sale does not 
constitute theft^. 

It is not necessary that the thing stolen must have some appreciable value. 
Thclt may be committed with regard to anything over which a person can possess 
the right of property. But an abuse of this section is guarded against by & 95, 
which “will prevent the law of theft from being abused for the purpose of punishing 
tliosc venial violations of the nght of property which the common sense of msnkitid 
readily distinguishes from crimes, such as Uie act of a traveller who tears a twig 
from a hedge, of a boy who takes stones from another person’s ground to Uirow at 
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birds, of a icrv’ant ^\ho dips his pen in his master's ink"*. Where Uie accused took 
a false rupee from Uic pocka of a pcistm, it was hdd that he was guilty of theft 
because altfiough tiic nipce fiad no value as a com >rt it had some value as a piece 
of metal of whidi it ^s'as composed* A currency note was cancdicd by tearing off 
certain parts, but the furilicr process of cutting it into pieces and then destroying 
it by burning remamed. It i\as held tliat such a note though cancdicd was not 
res r.uJIius and could be liie subject-matter of theft. There is a clear distinction 
bttiMtii inlcnlicn to destroy or abandon and actual destruction or abandonment 
of property. If the owner of property intending to dc^troy or abandon property, 
hands it o\cr to a third person for the purpose of destruction he still maintains 
his rights as Uie owner of the property, and taking it out of his possession is theft 
and improper use of it is brtadi of trust* 

.Vny part of cartJi whcUicr it be stones or clay or sand or any otlier 
component wiicti sc\crcd from the cartli is movable property and is capable of 
being the subject of theft* 

In ammals faa naluTft there is no absolute property There is only a 
fpecial or qualified nght of properly—a nght fa!n»:e soli to take and kill them. 
When killed upon the soil tlicy bec^e Uic absolute property of the owner of the 
soil. It was'so hdd in the ease of rabbits* and of grouse* But before there can be 
a coo\iction for larceny for taking an>ihing not capable in its original state of 
bung tlie subject of larceny, as, for instance, things fixed to the soil, it is necessary 
that the act of taking away should not be one continuous act with the act of 
sc\XTancc or other act by winch the thing becomes a chattel, and so is brought 
within tile law of larceny If a man kills a rabbit and carries it away at once it 
is not larceny. It will not be larceny even if he kept it for some time on the land 
of llu* person on whose grounds it is killed, provided the whole transaction can be 
regarded as a continuous one* Mere cc^tion of physical possession for a short 
time docs not break the continuity of the whole act. But see ill (a). 

Coses.—Earth ood stone.—Cart-loads of cartli*, or stones^ carried away 
from the land of another, arc subjects of tlicft. A liousc cannot be the subject of 
tlicft i but tiicre may be a tlie/t of its matcnals*® 

Crops.—Growing crops arc not movable property. A person who removes 
such crops attadicd by a village Court, which has only power to attach movables, 
is not guilty of theft'* Where certain growing crops were attached in execution 
of a decree by beat of drum without affixing a copy of the warrant of attachment 
on the land and another copy on the outer door of the house of the judgment-debtor, 
as provided by O. XXI, r 41, Civil Procedure Code, and the accused removed the 
crops with the consent of the judgment-debtor, it was held that the accused weru 
not guilty of theft as the attachment was irregular and the crops had not passed 
out of the possession of the judgment-debtor**. Where the auction-purchaser at a 
rent execution sale of a holding look delivery of possession and subsequently 
persons who were in possession cut and removed certain bamboo clumps 
on the land, it was held that when the auction-purchaser acquired the laryj 'tj: 
acquired the bamboos too and the accused were guilty of theft”. 


* Note N, p. 162. 

- Fiuncii Mamkum, Cnminal Appeal 
No. 342 of 1910, deaded on November 3, 
1910, Coiam Batchelor and Ilao, JJ. (Unrep. 
Bom.). 

1 Molt, (1923) 17 S. L. R. 260. 26 Cr. 
L. J. 189. 

* Swri Vtnkatappayya Sastii v. Mttdtda 
Venkanna, (1904) 27 Mad. 531, fb, over¬ 
ruling Kotayya, (1887) 10 Mad. 255, and 
following Skwram, (1891) 15 Bom 702 

5 Blades V. Higgs. (1865) IIH.L 0621 

* Rigg V The Bail of Lonsdale, (1857) 1 
H. & N 923 


Lewis Townley, (1870) L, SL 1 C C 
* Shtvram, sup. 

> Smi Viakawppnya S:.„i UipluP, 
VatkoMna, sup 

1* Nawlara Singh, (irjot) f „ 

“iv; t Cr I I ' *'^•'"—4 L, H. 

'■ Cr. t- 

437. fSlI‘■g " 

Icsmkhm S:nih, (I'/a, ;j, c,. 
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I CHAP. X\II_ 


Trees.—Standing teak trees are immovable property*. 

Salt.—Salt spontaneously formed oa the surface of a swamp appropriated 
by Government^, or in a creek under the supervision of Government*, is a subject 
of theft; but not that which is formed on a svramp not guarded by Government*. 

Boat.—A boat may be the subject of theft*. 

Valuable security.—^The halves of currency bank-notes, sent in a letter, are- 
goods ; and a person who steals them is indictable for larceny*. Similarly, anjr 
valuable security may be the subject of theft?. 

Human body.—A human body, whether living or dead, is not movable pro¬ 
perty and therefore stealing a conise is not theft*. But a different principle, would 
apply in the case of human bodies, or portions of such, or mummies, preserved in 
museums or scientific institutions. The English law is also to the same effect. 

Gas.—A having contracted with a gas company to consume gas and pay ac¬ 
cording to meter, m order to avoid paying for the full quantity of gas consumed 
introduced into the entrance pipe another pipe for the purpose of conveying the gas to 
the exit pipe of the meter, and so to the burners, for consumption without passing 
through the meter itself. The entrance pipe was the property of A, but he had not 
by his contract any interest m the gas until it passed through the meter. It was held 
that he was guilty of larceny’ A stole gas for the use of a manufactory by means- 
of a pipe which drew off the gas from the mam without allowing it to pass through 
the meter. The gas from this pipe was burnt every day, and turned off at night. 
The pipe was never closed at its Junction with the main, and consequently always 
remained full of gas. It was held that as the pipe always remained full, there- 
was, in fact, a continuous taking of the gas, and not a series of separate takings, 
but that even if the pipe had not been thus kept full, the taking would have been 
continuous, as it was substantially all one transaction*^. 

Water.—Water supplied by a water company to a consumer, and standing 
m his pipes, may be the subject of larceny**. The Calcutta High Court has held 
that water running freely from a river through a channel made and maintained 
by a person is not a subject of theft**. The Madras High Court** has ruled that 
running water in irrigation channels is a subject of theft. It has distinguished the 
Calcutta case on the ground that there water was not reduced into possession. Simi¬ 
larly, the Allahabad High Court has held that water when conveyed in pipes and so- 
reduced into possession can be tha subject of theft**. 

Animals.—In order to render an animal ferce naluree the property of any 
person there must be a complete capture, the result of which is to reduce the animal 
completely into possession. Mere pursuit short of capture will not do, and so long 
as it is possible for the animal to escape it cannot be said that there is such a reduc¬ 
tion into possession as makes the animal property of the pursuer**. 

Bull .—A bull dedicated to an idol and allowed to roam at large remains the 
property of the trustees of the temple, and can become the subject of theft**: but 


74. 


1 U. Ka Doe. (1929) 8 Ran. 13. 

- Tamtna Chanlaya, (ISSl) 4 Mad. 228; 
Faktra, (1872) Unrep. Cr. C. 66 
I Mansani Bhaisanz, (1873) 10 D. H. C. 

Goietunient Ptcader, (1833) 1 Weir412. 
' Mrkar Doudia. (1871) 16 W. IL (Clr.) 
53. 

^ EJicatd Mead. (1831) 4 C.&r. 633. 

7 Kaihtiaj Matland, (1870) Cr. IL of 
1870. Uiutp Cf. C 43. 

' Kamadhtn. (1902 ) 25 AIL 129. 

'> U liirr. (1833) 6 Cox 213. 

»“ fttih. (1>^‘»| I-. It. 1 C. C R. 172. 

“ V. O'lJneH. (18S3> 11 0 M. D. 
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« Sheikh AuU (1903). 35 C^l. 437. 

•* ChockdinRam Pdlai. |19I2j M. 1\. N- 
119, 11 M. L. T. 162. 13 Cr. L-I- 
I* Mahadeo Prasad. (1923) 45 AIL 
»* kaghunandan. (1912) 15 O. C 183. 13- 

*A'iwaM’l887) 11 Mad. 145. In Un¬ 
case the Court contuses the two terms fertr 
besUa and rci ruUms. The Masmrate rc- 
Kardcd the bull a res ndlius. pic IhKh 
Court held it was not and declined to inter¬ 
fere. The consicuon should really hate t>«n 
for theft. 
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net a bull vet at large in accordance with religious usage'. 

Ptciock.—.K peacock lamed but not kq>t in confinement is the subject of 

uhcfl=. 

Fish —Fish m an ordinary open irrigation lank', or in a lank not enclosed 
CO alJ sides but dependent on Ibe oicriJow of a neighbouring dianncJ*; or in a 
public nver or creek, the nght of fishing in which has been let out’, are fera nalurce 
and TK* subject of ilicft. But fish taken at sea are in the possession of the owner 
of the smack by which Uicj- are taken, as soon as Uicy are taken, and arc conse- 
<jucnUy tJic subject of larceny* Similarly, fish in an enclosed tank are restrained 
of ihar natural liberty and liable to be taken at any time according to the pleasure 
of tfie owner, and arc. ihadorc. the subject of tlieft* The test of possession is, 
whether the hsh could escape If tlicy arc unable to escape, they become the subject 
of theft*, oihcrwi'c not* 

But chalks (popularly included among shell-fish, but really large molluscs) 
arc held to be the subject of theft as licenses to gather them arc granted by the 
So\cragn'“ The word ‘fish’ is. according to an English case, not confined to 
vertebrates l«it includes a winkle. Shdl-fisli arc included m the word ‘fish’". 

Cct/fe—The removal of animals graaing in open lands where the owner 
has driven them is theft'*. Tlic illegal seizing of cattle and taking them to the 
pound IS not theft". A person who steals cattle which are let loose by the owner 
with a view* to their going to drink water at a nver, commits theft'* 

Cffrcais.—Where a person kills a wild animal on the property of another 
the carcass docs rwt belong to the killer but to the propnetor of the property, and. 
the latter, uUicr himself or by his duly authorized agent, is entitled to demand and, 
if refused, seize Uic carcass from the possession of the bller . and such persons as 
hdp him to czerase his right are doing no wrong; but as against any person other 
than the proprietor of the estate or his authorized agent or those lawfully helping 
the proprietor or liis agent the killer has a right to retain possession of the carcass". 
Where a man buried the carcass of a bullock suspecting it to have been poisoned and 
another person dug it up and carried it away, it was held that no theft was com- 
TTUtted, because property as well as possession m it were abandoned'*. 

Pigeons—If pigeons arc so far tame that they come home every night to roost 
m wooden boxes, hung on tlic outside of the house of their owner, and a party come 
in the night and steal them out of these boxes, this is larceny'*. Similarly, pigeons 
kept in an ordinary dove-cote, having liberty of ingress and egress at all times by 
means of holes at the top may be the subject of larceny". 

PoTtiidges. —Partridges, hatched and reared by a common hen, while they 
remain with her, and from their inability to escape arc practically under the dominion 


1 Romesh Chunder Sannyal v Unu Mon- 
(1S90) 17 Cal. 852: Randhu. 0885) 8 

All 51 : Nthat. (1887 ) 9 All. 348 

2 Nanhe Khan. (1897) 17 A.W N. 41. 

s Subha Reddi v. Mumkoor AH Saheb, 
(1900 ) 24 Mad 81; (1878) 1 Weir 384, 
Han Chaniat, (1911) 5 S.L R. 122, 13 Cr 
L. J. 22. If the water in an open irrigation 
tank has fallen to such an extent that both 
the supply and distnbution channels are dry, 
the freedom of fish is arcumscribed and the 
catching of such fish without the consent of 
Government would be theft: Subbian Seivai, 
(1911) 36 Mad 472. 

♦ Afavo Ram Surma V Nichala Kalam, 
(1888) 15 Cal. 402. 

5 Bhatiram Dome V. Abar Dome, (1888) 
15 Cal. 388; Revu Poihadu, (1882) 5 Mad 
390, Elaht Dux. (1936) 17 P.LT. 189 

6 Wtlltam Mallison, (1902 ) 20 Co* 204. 

1 Shaikh Adam, (18^) 10 Bom 193; 


Sreentbaih Mahata. (1928) 29 Cr. L J 501 
* Mencku Patdigadu v. Kadmsetii Tarn, 
mayya. [1914] M W. N. 166, 15 Cr L 1 
77 ; Nokolo Behara, (1927) 5J Mad. -m. 
Subbian Sert/at, (1911) 36 Mad. jn ’ 
» KaJoo Khan. (1930) 32 Cr / T 57 ? 
119311 Cr. C 383. J- 572. 

Annakumaru PUlai \ Xfuth.,'^ j 
(1904 ) 27 Mad. 551; Parker v trA^' 
cate. (19041 A. C. 364 Lard Adro- 

" Leaven V. Clark. (1915) Cr.,, .. 

t* Karsan Bapu, (1902) i 
626; (1879) p S' 

gw Th,m 0. (1893) 1 U B.a ( 

1* Aitu Raulra, (19241 3 ^ ^ 
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and in the power of the owner of the hen, may be the subject of Jarceny, though the 
hen is not confined in a coop or otherwise, but allowed to wander with her brood 
about the premises of her owner*. 

■ 3. ' Out of the possession of aiyr person—No definition is given in the 
Code of the word ‘possession', Uiou^ it is said that when property is in the posses¬ 
sion of a person’s wife, clerk or servant, on acajunt of that person, it is in that per¬ 
son’s* f^ession (s. 27). Stephen^ says; “A moveable thing is said to be in the 
possession of a person when he is so situated witii respect to it that he has the power 
to deal with it as owner to the cxdusjon of all other persons, and when the circum¬ 
stances are such that he may be presumed to intend to do so in case of need ”. The 
authors of the Code remark: “ We believe it to be impossible to mark with precision 
by any words, the circumstances which constitute possession. It is easy to put cases 
about ivhich no doubt whatever exists, and about which the language of lawyers and 
of the multitude would be the same. It will hardly be doubted, for example, that a 
gentleman’s watch lying on the table in his room is in his possession, though it is not 
in his hand, and tliough he may not know whether it is on his writing-table or on 
his dressing-table. As little will it be doubted that a watch which a gentleman lost 
a year ago on a journey, and which he has never heard of since, is not in his posses¬ 
sion. It will not be doubted that when a person gives a dinner, his silver forks, while 
in the hands of his guests, arc still m his possesion; and it will be as little doubted 
that his silver forks arc not in his possession when he has deposited them with a 
pawnbroker as a pledge, But between these extreme cases lie many cases in which 
It is difficult to pronounce, with confidence, citlier that property is or that it is not 
in a person's possession.. .For the purpose of preventing any difference of opinion from, 
arising in cases hkdy to occur very often, wc have laid down a few rules. ..which we 
believe to be in accordance with the general sense of mankind as to what shall be held 
to constitute possession (s. 27)...Much uncertainty will still remain. This we can¬ 
not prevent.. .The provision contained in clause 61 (s.72) will, we think, obviate all 
the inconveniences nhich might arise from doubts as to the exact limits which separate 
theft from misappropriation and from breach of trust. The effect of that clause will 
be to prevent the judges from wasting their time and ingenuity in devising nice distinc¬ 
tions. If a case which is plainly theft comes before them, the offender wilhbe punish¬ 
ed as a thief. If a case which is plainly breach of trust comes before them, the offend¬ 
er will be pumshed as guilty of breach of trust. If they have.to try a case, v^hich lies 
on the frontier, one of those thefts which arc hardly distinguishable from breaches of 
trust, or one of thc«c breaches of trust which are hardly distinguishable from theft, they 
will not trouble themselves with subtle distinctions, but, leaving it undclcrminod by 
which name the offence should be called, will proceed to determine what is infinitely 
of greater importance, what shall be the punishment’’*. 

The property must be in the possession of the prosecutor*. Thus, there can 
be no theft of wild animals, birds, or fitJi while at large, but there can be a theft of 
tamed animals. Similarly, where property dishonestly taken belonged to a person 
ttho was dead, and therefore in nolwdy’s possession, or where it is lost property with¬ 
out any apparent possessor, it is not the subjer^ of theft, but of criminal misappro¬ 
priation (ride ill (g)). \S^cre the owner of bullocks had lost them and could not 
find them on search and the bullocks were found in the possession of the accused, 
they could not be convicted of theft but of criminal misappropnation*. IVhcrc the- 
accused removed some bricks from a heap which had been left lying for eight years, 
an assumption could be made that the bricks had been abandoned and their remoi-aT 
under the urcumstnnccs did not constitute theft*. 


* SAirHf. (1868) L, It 1 C.C.K. 15S; 
Cary, (1861) 10 Cox 23 t IhaJ. (18571 I F. 
& F. 360: Carnham. (1860 ) 2 F. A. F. 347. 

^ Digest o{ Criminal Law, Art. 306. 

* Note X. pp. 150, 160. 161. 

* lloiunff Shnili V. Kajlsruhnct ChalUr- 
it*, (1873) 20 W. IL (Cf.) 80; Jadha Smik. 


(1912) ll A. L. J. 270. 13 Cr. L. J. 
Ukkraj. (1911) S S. U IC 130. 12 Cr. L. J. 

«vc« Sktee Zam'. (1917) 10 B. L. T. 261, 
18 Cr. L. J. 300 , 

* Taht Tumi. (1924 ) 3 B.L.J. 19'. 

Cr. L. J. 292. 


Poi,«c5ws.on of a trustee’, or a bailee*, is a siUTident possession within Uie dcfi- 
uiiuin ot UrefL 

In a Bombay ca^- it is said that to constitute theft it is sufTicient if property 
IS remoM'd. acain'4 h:s wisJi. from the custody of a person who has an apparent title, 
or a colour of njht. to 'Aich property*. In tliis ease Uic accus^ owed the- 
complainant Rs (>(1. and duillig the accused's absence his wife sold his working im- 
ploTnoits to the comp!ain.int for Rs. 25 of the debt On accused's return he took back 
the implemcr.ls again'-i the wish of the complainant’s wife, complainant himself not 
bung prc-^Tit 71ic Magistrate thereupon comiclcd the accused of theft. But the 
Sessions Judge referred Uie ease to the High Court on the ground tliat the offence of 
llieft was not committed because it was not prosed that tlie accused intended to act 
ci:honis^tl> m taking the implements nor was there CMdcncc that he had authorized his 
wife to gne tlic implements West, J, said that tlic complainant held by an appa¬ 
rent title, or at least an assertion of title tliat was not plainly illusoiy, and that against 
ewen a a>loar of nghi a pcrvirt aggricxed should not take the law into his own hands. 
The con\iction was, therefore, upheld. Ko doubt tlie accused made himself liable to 
a suit for damage-s by taking the law into his own hands, but as his act in taking 
away Uie* proixrty was not proved to be a dishonest one wiUiin Ure meaning of ss. 24 
and 373 he could Ivardly be said to have committed Uteft. In a Calcutta case the- 
accused alleged that certain paddy was grown upon his ]ote, and tliat he cut and re- 
mowd It as a matter of nght and in an assertion of a bona fide claim to the land. 
Hie complainant admitted Uut there had been a boundary dispute bctw’ccn his land¬ 
lord and the landlord of the accused, but claimed Uie paddy as his own as the land 
was in his possession. It was held that the accused had no justification in taking 
the law into his own hands, even if he was entitled to hold the land because he was 
not in actual possession of it*. Where certain trees which were the subject of the 
charge of Uicft stood on the liolding in Uie possession of Uie accused, it was held that 
the charge of theft could not stand because the offence of theft was an offence against 
possession*. 

A bailee oiimstcd with an article to repair has no hen over it, if he has not 
completed the repairs within Uie stipulated time; or when time is not of the essence of 
the contract, within a rcasorublc time; and he cannot refuse to part with it, after 
doing a certain amount of work, till pa>incnt for such work, in the absence of an 
agreement to receive part payment for the work done; and the owner is entitled, 
in the aroimsunccs, to recover his article without payment for the same. ^Vhere 
an dcctric ketUe was pven to a repairer for repairs, and he did not complete the 
work within the stipulated period, or even within a reasonable time thereafter, and 
the owner forcibly removed the article from the repairer’s shop, without payment 
of the sum demanded by the latter for work already done to it, it was held that the- 
owner was not guilty of theft, as his intention was not to cause wrongful loss to the 
repairer, or wrongful gain to himself, but to recover his property after the lapse of 
a reasonable time*. 

There may be theft without an intention to deprive the owner of the pro¬ 
perty permanenUy, In this respect the Penal Code differs from the English law. 
Where, therefore, a person snatched away some books from a boy as he came out 
of school and told him that they would be returned when he came to his house it 
was held that he had committed thefP. 


'Any person’.—For the definition of the word ‘person’ see s. II, supra 
The person from whose possession the property is taken may or may not be the 
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> Cangaram Santram, (1884 ) 9 Bom. 135 
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[CHAP. XVII. 

■owner of it and may have his possession either rightful or wrongful. Mere physical 
control of the person over the thing is quite aiough (vide ills. {;) and (k) ). 

Attachment.—It has been hdd that theft can be committed by the owner of 
a crop under attachment by removing it^ Here the attachment was by distraint 
made by a Revenue Court, and the mode and effect ob attachment by a civil Court 
as regards possession was not consid^ed. Hence, where a judgment-debtor, whose , 
standing crops were attached, harvested them while the attachment was in force, 

It was held that he could not be convicted of theft but of offences under ss. 424 and 
403*. The mere cutting and removal of a crop under attachment do not constitute 
the offence of theft without proof of dishonest intention. Such intention is negatived 
where the removal was in order to save the crop from being washed away*, or was 
in the nature of distraint by a landlord after it was attached^. Where the warrants 
of attachment were not signed by the Court and did not bear the seal of the Court as 
required by Order XXI, r. 24, Civil Procedure Code, it was held that the attachment 
was ill^al and if the procedure prescribed by Order XXI, r. 44. Civil Procedure Code, 
was not followed, the produce attached could not be deemed to have passed from the 
possession of the judgment-debtor into the possession of the Court, and if the crops 
were removed with the consent of the judgment-debtor the person removing the crops 
.could not be said to be guilty of theft®. 

Goods in the shop of the accused were attached in execution of a decree and 
the decree-holder himsdf was given possesaon of the goods on his executing a se- 
•curity bond for the production of the goods when called upon to do so. The accused 
put m a claim to the goods and the claim was allowed. But the accused without 
taking delivery of the goods through the Court broke open the lock during the 
decree-holder’s absence and removed the goods. It was held that as the accused 

• only removed his own goods, there was no dishonest intention to cause loss to the 

• complainant or gain to himself, and hence there was no theft*. 

Where property has been taken possession of by a receiver in insolvency in the 
bona fide belief that it is property belonging to the insolvent, any person who know¬ 
ing those facts takes such property from the possession of the receiver is guilty of theft, 
•even though he may claim to be the owner thereof*. This case has been commented 
on by the Madras High Court on the ground that in cases of rescue from lawful 

• custody the presence of the element of dishonesty is a necessary condition for a 
conviction for theft- Where certain buffaloes which had been attached under a' 
decree by a Munsif, and which had been handed over to two persons on their fumish- 
mg security were rescued by the accused who pleaded that they owned the cattle 
and not the judgment-debtor, it was held that though the accused might have commit¬ 
ted an unlawful act in talungthe cattle out of the custody of sureties, they were not 
guilty of theft®. 

Accused having failed to pay a takawi advance, his property was attached, 
but the attaching officer had not with him. at the time of the attachment, a warrant 
of attachment: the property was subsequently ordered to be sold when it was dis¬ 
covered that the accused had removed it, he accordingly was placed on his trial and 

• convicted under this section. It was held that as the attaching officer had not with 
him the warrant there was no valid attachment and, consequently, the accused was 
not guilty®. 

SjTnboiical possession.—Delivery of symbolical possession to a purchaser at 
a Court sale is effective only against the judgment-debtor but does not in any way 


* PeTtyannan, (1883) I IVeir 423. Dadn- 
Ja Alcktgadu. (1881) 1 Weir 420; Chunnu, 

(1911) 8 A L. J. 656. 12 Cr. L. J. 374; Ptn- 
namaraju v, Poltuii Tixapaluaw, (1930) 32 
L. W. 23. 31 Cr. L. J. 1086. 

* Obayya. (1898) 22 Mad. 151. See also 
.Subbaija. (1882) 1 Weir 431. Cf Ramasamt, 

(1892) 16 Mad. 364 f 
s Pedda Maddulega, \^(1892) 1 Weir 423 


« Ram Dayal. (1915) 38 All. 40. 

» Btra, (1934) 36 Cr. L J. 340. 
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L W IS, 42 M. L. J. 490. 24 Cr L. J 414. 
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» Ramaswamy Naicken V Dandakaran. 
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affect the pos«aAionofalhird party who may be on Uic land. Consequently, when 
complainant is found to have been m pobsessiixi of Uie land and grown the crops- 
UicTcon, dclncrj’ of symbolical possession to a purchaser at an e-cccution sale against 
a Uurd party wlm is said to have been the owner of iJic land cannot be relied upon 
as hanng transferred Uie po:4cs<ion of the crops to the purchaser in answer to a 
charge of theft of the crops’ 

Possessory order—Tlic order of a Nfamlaldar in a possessory suit is ope- 
rauve only as agaimt the parucs to Uic suit. Wlicre, in execution of sudi an order 
pas'cd against a person, symbolical jxi^cssion of a field with crops standing Uicrcon 
was gisoi to anotlicr. and iJic former’s brothers cut and removed the crops, it was 
hdd that they could not be comiclcd of theft’. 

Tlic accuMxl were comiclcd of liaving committed Uieft of paddy belonging 
to the complainant It appeared tliat some months previous to tJie occurrence there 
had been an order under s. 145 of the Cnminal Procedure Code in favour of the 
complainant in respect of Uic land in question. It was held Uiat Uie order under 
s. 145. Criminal Proa-durc Code, only diowcd Uiai Uic complainant was in posses¬ 
sion on Uic date of the order. It was only a piece of evidence to be taken into con- 
uderaUon in determining who was in possession. U was open to the accused to 
show Uiat m spile of Uic order they were actually in possession or regained posses¬ 
sion after the order and that they grew Uie crops and were in possession on the date 
of Uic occurrence, the uUc of aUicr party to the land in question being wholly irre- 
Ici'ant in relaUon to the charge of theft*. 

Joiot possession.—Where there arc scs'cral joint owners in joint possession, 
and any one of them dishonesUy takes c.xcIusKc possession, he will be guilty of 
theft*. Sunilaxly, if a coparcener dishonesUy takes the separate property of an¬ 
other coparcener, he will be guilty of theft*. 

Cases.—Taking out of the possession of another person.—The complainant 
washed a carpel at the village tank and hung it up there to dry; the accused dis¬ 
honestly look Uic same away. It was held that the carpet had never left the com- 
{ilainanl’s possession, and the olTtncc committed was that of theft*. 

^S■htre certain trees were uprooted by a dust-storm and were removed by te¬ 
nants, it was held that Uic removal caused wrongful loss to the ramindar and 
wrongful gain to Uic tenants and that they were therefore guilty of theft^. Accused 
Nos. 2 and 3 havmg made a default in the payment of land revenue, the Mamlatdar 
proceeded to their houses and made a panchnama declaring their buffaloes to be 
under atlachmtnL At the instigation of accused No. 1, tlie other accused untied and. 
removed the buffaloes. It was hdd that they were guilty of theft for the Mamlat¬ 
dar was to be deemed to be m possession inasmuch as he had a statutory right to 
take possession, he came to the place where the buffaloes were with the intention 
of taking possession, he made a declaration and a panchnama that he had taken 
possession, and he exercised the nght of possession by forbidding the defaulters 
from removing them*. 


1 Banka Nath V. Abdul Kadir, (1935) 39 
C. W. N. 1306 

2 Sheikh Hussain, (1896) Unrep. Cr. C. 
806. 

i So held by Cumnung, J, (Cxabam, J., 
dubitante) in Jlakhal Dolui V, Makhan Lai 
Chose. (1927) 31 C. W. N. 96-1. 28 Cr L. J. 
827. 

4 (1880) 1 War 408: Virankutti V. Chi- 
yamu, (1884) 7 Mad 557; Kaka, (It^) P. 
JU No. 12 of 1889 ; PoiinuTangam. (1887) 10 
Mad. 186 : Debt Das, (1881) 1 A. W. N. 115; 
Phoebe Brantley, (1822) R. & R, 478; Cir- 
dhari, (1890) 4 C P. L. R. 174. See Phul 
Singh, (1912) 10 A L. J. 527, 14 Cr. L. J. 
3 where it appeared that a landlord had 


joinUy cultivated land with a non-occupancy 
tenant and had cut and removed the crops, 
but the Court held that the landlord must 
be deemed to be part owner and in posses¬ 
sion and could not be convirted of theft. It 
may, however, be observed that even a part 
owner has no nght to take away the portion 
of the other part owner. The facts in the 
report are meagre. 

» Si/o Ram Ren, (1880) 3 All. 181 
« Malhi, (1886) Cr. R. No. 70 of 1886 
Unrep Cr. C 314. ^ 

» Dunyapat. (1919) 42 All. 53. 

« Lallu Waghji. (1918) 43 Bom. 550, 2L 
Bom. L. R. 251. 
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English cases .—Where a perso^ having ordered a tradesman to bnng goods 
to his house, took out a certain quantity, asked their price, separated them from the 
rest, and then sent the tradesman bcffne on pretence of wanting other articles, and 
ran away with the goods, it was held that this amounted to larceny*. Getting goods 
delivered into a hired cart on the express condition that they would be paid for 
before they were taken out from the cart, and then getting them from the cart with¬ 
out paying the price was held to be larceny^. The accused put his hand into the 
prosecutor’s pocket, got hold of his purse, and pulled it up to the edge of the pocket 
when the comer caught on a belt worn by the prosecutor. The prosecutor at that 
moment grasped the purse and put it back. It was held that the accused was guilty 
of larceny. Pickford, J, said; “If a man put his hand into another’s pocket, and 
removed a purse from the position m which it was to the edge, and was only pre¬ 
vented from getting full possession of it because it accidentally caught in the belt, 
there was a sufficient asportation to constitute larceny”*. 

Joint property.—The removal of even the whole of the crop by a ryot in 
a zamindari holding on a varam tenure without delivering to the Zemindar his share 
of the crop does not constitute theft*. A had in her possession forty baskets of 
paddy out of which B was entitled, under a decree of a civil Court, to thirty-five bas- 
Icets. The decree awarded her this specific paddy as being the produce of a speci¬ 
fied farm. B took the thirty-five baskets of paddy out of A’s possession without 
A’s consent. It was held that the act of B, though irregular and improper, did not 
' amount to theft*. 

English cases.-—H, a member of a friendly society, was in possession of 
a shop where goods were sold for the benefit of the society. Each member partook 
of the profit, and was subject to the loss arising from the shop. H had the sole 
management, and was answerable for the safety of all the property and money 
coming to his possession in the course ol the management. The accused, also a 
mem^r of the soaety, assisted in the shop without salary, and was indicted for 
■stealing money from the till. It was held that he could be convicted of larceny al¬ 
though a member of the society*. 

4. ‘Without that person’s consent’.—^The thing stolen must have 
taken without the consent of ^e person in possesion of it. The primary inquiry 
to be made is whether the taking were invito domino, or without the will or appro¬ 
bation of the owner. Hence, where a debtor gave certain property to his creditor, 
and subsequently found out that the debt was lime-barred, it was held that the 
charge of theft could not be sustained against the creditor, inasmuch as there was 
a full unqualified consent on the part of the debtor, at the time of his giving away 
the property*. Explanaticxi 5 says that consent “ may be expressed or implied, and 
may be given either by the person in possession, or by any person having for that 
purpose authority either express or implied" {vide ills, [m) and («) ). Hut a 
consent given under improper circumstances will be of no avail {vide ill (<*) ). 
Where a consent is given under a misconception of fact and the person removing 
the property knows that the consent was given in consequence of such misconcep¬ 
tion it is not a valid consent*. As to what is a valid ‘ consent' see s. 90, supra. 

Cases.—A sought the aid of B with the intention of committing a theft of 
the property of B’s master. B, with the knowledge and consent of his master, 
and for the purpose of procuring A’s punishment, aided A in carrying out his object. 

It was held that as the property removed was so taken with the knowledge of the 


1 Sharpkss. (1872) 2 Ea!,t P. C. 675. 

2 Samuel Ptatt, (1830) 1 Mood 250. 

* Taylor, (1910) 27 T. L. R. 108. 109. 

* Subudhi Rattlho V. Balaram Pudt, (1902) 
26 Mad 481; Annamalai Odayar, [1914) ^1. 
W. N 106, 15 Cr. J. 186; SankaTanara- 
yana Iyer, [19141 M. W. N. 483. 

* Mautig Po. (1902) 1 L.B.R. 334 


< Willhm tFeklcr. ( 1861 ) 9 Co, 13, 
Willum Bmgeis. (1863 ) 9 Co, 302 ; Il.ltoo 
loi... 11841) 2 Mood. 2M , , 

7 fifusammat Plan Dulatya, (1904) ■* 

* Ataung Ba Chit, (1930) 31 Cr. I~ J* 
187, [19301 Cr. C. 402. 
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owner, the offence of theft was not c^nunitt^, but A would be guilty of abetment 
of theft*. Really speaking the owner did not cwisent to the dishonest taking away 
of the property. He merely assisted the thief in carrying out the latter’s dishonest 
intention : cf. ills (»i) and (o). The thief had no knowledge of the owner’s act, 
and it cannot, therefore, be construed as a consent. In two English cases, on similar 
facts, the offence of larceny was held to have been committed. The owner of goods, 
knowing of an intention m the accused to steal them, they having plotted so to do 
with his servant, directed his servant to carry on the business with a view to the 
lietec tjo n of the thieves. The servant with the consent of his master agreed with 
the accused to open the door of the house and let them in They broke open inner 
apartments and took the goods. It was hdd that they were guilty of larceny^. 

The accused su^csted to a servant of the prosecutrix a plan for the com¬ 
mission of a robbery by the accused at the shop of the prosecutrix. The servant, 
pretending to agree to the accused’s suggestion, lent the keys of the shop to the 
.accused, who made duplicate keys, with one of which, on a day arranged with the 
servant,' the accused unlocked a padlock attached to the outer door and entered the 
shop where he was arrested. The prosecutrix had been informed by the servant of 
the arxaised’s plan and knew that be intended to enter the shop on the day in ques¬ 
tion. The accused was convicted on an indictment which charged him with having 
broken and entered the shop with Intent to steal therein. It w’as h^d that the con¬ 
viction was right, notwithstanding that the prosecutrix knew that the accused had 
been supplied with the means of breaking and entering by her servant*. Removal 
of official papers without the consent of the official head amounts to theft. A 
Government iwnar (correspondence), in which accused Nos. 2 and 3 were interested, 
was kept by the Afamlatdar at the house of a clerk. During the absence of the 
clerk from his house, accused No. 1, the record clerk in the Mamlaldai’s office, 
removed the tumar without anybody’s consul. In the company of the accused 
Nos. 2 and 3 he went with it to a neighbouring town to show it to the pleader of 
accused Nos. 2 and 3 in connection with some proceeding. There accused Na 1 
left the tumar with the pleader, and went about the toftm for some time on his own 
errand. Later he brought the tumur back and stealthily replaced it from where it 
■was taken. It was afterwards discovered that sonie papers had disappeared from 
the tumar, whilst others had either been mutilated or altered. It was held that 
accused No. 1 was guilty of theft, as he had removed the correspondence with¬ 
out the consent of its custodian, though such removal was temporary, and as his 
intention in doing so was dishonest; and that accused Nos. 2 and 3 were guilty of 
abetment of theft*. 

U^authot^^ed consent.—Possession of wood by a Forest Inspector who is 
a servant of Government, is possession of the Government itself, and a dishonest 
removal of it, without payment of the necessary fees, from his possession, albeit with 
his actual consent, was held to constitute theft, as the consent obtamed was unauUio- 
nzed and fraudulent*. ^Vhere a licensee who was allowed to remove dead or fallen 
trees from a Government forest dishonestly cut green trees, and a pass for the remo- 
val of Uie timber was given by the forest authonties under the misconception that 
it was dead timber, it was held that there was no consent and the licensee was guilty 
of theft*. ^ 

5. ‘hfo^es that propeny m order to such taking-The least remo\-a] 
of the thing taken from the place where it was before is a sufficient asportation though 
it be not quite carried offL It is not necessary that the property should hate been 
removed out of its owner's reach or earned away from the place in which it was 


* TfO}tuckka Xalh Choudhr), (ISTS) 4 
•Cal 3G6. See Benjamin Bonnen, (1844) 1 
•C & K. 293, 301. 

2 Enintton, (1801) 2 East P. C 666. 
t ChandUi. {19131 I K. a 125. 

♦ Vedhbhram. (1925 ) 27 Bom. U R. 


139J. 27 Cr. L. J. 6S9. 

* lienmanla, (1877) 1 Bom. 61 
« .Usanj Ba CkiJ. (1930) 3 
3S7. 119301 Cr. C 402. 

7 3 East P. C. 55i 
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English cases .—Where a person, having ordered a tradesman to bring goods 
to his house, took out a certain quantity, asked their price, separated them from the 
rest, and then sent the tradesman home on pretence of wanting other articles, and 
ran away with the goods, it was held that this amounted to larcenyh Getting goods 
delivered into a hired cart on the etpress condition that they would be paid for 
before they were taken out from the cart, and then getting them from the cart with¬ 
out paying the price was held to be larceny^. The accused put his hand into the 
prosecutor’s pocket, got hold of his purs^ and pulled it up to the edge of the pocket 
when the comer caught on a belt worn by the prosecutor. The prosecutor at that 
moment grasped the purse and put it back. It was held that the accused was guilty 
of larceny. Pickford. J., said " If a man put his hand into another’s pocket, and 
removed a purse from the position in which it was to the edge, and was only pre¬ 
vented from getting full possession of it because it accidentally caught in the belt, 
there was a sufficient asportation to constitute larceny”*. 

Joint property.—The removal of even the whole of the crop by a ryot in 
a zamindan holding on a vaiam tenure without delivering to the Zemindar his share 
of the crop does not constitute theft*. A had in her possession forty baskets of 
paddy out of which B was entitled, under a decree of a civil Court, to thirty-five bas¬ 
kets The decree awarded her this specific paddy as being the produce of a speci¬ 
fied farm. B took the thirty-five b^ets of paddy out of A’s possession without 
A’s consent. It was held that the act of B, though irregular and improper, did not 
' amount to theft*. 

English coses.—H, a member of a friendly society, was in possession of 
a shop where goods were sold for the benefit of the society. Each member partook 
of the profit, and was subject to the loss arising from the shop. H had the sole 
management, and was answerable for the safety of all the property and money 
coming to his possession in the course of the management. The accused, also a 
member of the society, assisted in the shop without salary, and was indicted for 
stealing money from the till. It was held that he could be convicted of larceny al¬ 
though a member of the society* 

4. ' Without that person's consent'.—^The thing stolen must have 
taken without the consent of the pereon in possession of it. The primary inquiry 
to be made is whether the taking were mvtto domino, or without the will or appro¬ 
bation of the owner. Hence, where a debtor gave certain property to his creditor, 
and subsequently found out that the debt was time-barred, it was hdd that the 
charge of theft could not be sustained against the creditor, inasmuch as there was 
a full unqualified consent on the part of the debtor, at the time of his giving away 
the property*. Explanation 5 says that consent “ may be expressed or implied, and 
may be given either by the person m possession, or by any person having for that 
purpose authority either express or implied” (vide ills, (m) and (n) )• a 
consent given under improper circumstances will be of no avail (vide ill. (u) )• 
Where a consent is given under a misconception of fact and the person removing 
the property knows that the consent was given in consequence of such misconcep¬ 
tion It is not a valid consent*. As to what is a vahd ' consent ’ see s. 90, supra. 

Cases.—^A sought the aid of B with the intention of committing a theft of 
the property of B's master. B, with the knowledge and consent of his master, 
and for the purpose of procuring A’s punishment, aided A in carrying out his objert. 

It was held that as the property removed was so taken with the knowledge of the 


1 Sharplcss, (1872 ) 2 East P. C. 675. 

3 Samuel Pratt, (1830) 1 Mooi 25a 

* Taylor, (1910) 27 T. L. R 108, 109. 

♦ Subudhi Kantho V.BalaramPudi, (1902) 
26 Mad. 48l ; Annamalai Odayar, [1914] KL 
\V. N. 106, IS Cr. L. J. 186 ; SankaranaTa- 
yana tyei, [1914] M. W. N. 483. 

s A/aang Po, (1902) 1 L.B.R. 334. 


« waitam Webster. ( 1861 ) 9 Cox 13 , 
Wdliam Bursess. (1863) 9 CoX 302 ; Mdltam 
Cam. U84I) 2 Mood- 2W 
7 ^fusammat Pian Dulatya. (1904) i 
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387, [1930] Cr. C. 402. 



■SEC. 379.] 


THEFT. 


923 


' oTOer, the offence of llieft was not comnutted, but A would be guilty of abetment 
of theft*. Really speaking the owner did not consent to the dishonest taking away 
of the propierty. He merely assisted the thief in carrying out the latter’s dishonest 
intention : cf. ills. (»») and (o) The thief had no knowledge of the owner’s act, 
and it cannot, Uiereforc, be construed as a consent In two English cases, on similar 
facts, the offence of larceny was hdd to have been committed. The owner of goods, 
knowing of an intention in the accused to steal them, they having plotted so to do 
with his servant, directed his servant to cany on the business with a view to the 
detection of the thieves The servant with the consent of his master agreed with 
the accused to open the door of tlie house and let them in. They broke open inner 
apartments and took the goods It was hdd that they were guilty of larcenyz. 

The accused suggested to a servant of the prosecutrix a plan for tlie com¬ 
mission of a robbery by the accused at the shop of the prosecutrix. The servant, 
pretending to agree to the accused’s suggestirai. lent the keys of the shop to the 
accused, who made duplicate keys, with one of which, on a day arranged with the 
ser\-ant, the accused unlocked a padlock attached to the outer d^r and entered the 
shop where he was arrested. The prosecutrix had been informed by the servant of 
the accused’s plan and knew that he intended to enter the shop on day in ques¬ 
tion. The accused was convicted on an indictment which charged him with having 
broken and entered the shop with intent to steal therein. It hdd that the 
viction was right, notwithstanding that tlie proseculnx toew that the accu«d had 
been supplied with the means of breaking and cmenng by her serv^t, Remov^ 
of offiaal papers without the consent of the officid head amounts to theft. A 
Government tumar (correspondence), in which accused Nw. 2 and 3 were interKtiid, 
was kept by the Mamlatdar at the house of a clerk During the absence of the 
clerk from his house, accused No. 1. the record clerk in the Mamlatdar’s offic^ ^ 
removed the tumar without anybody’s consmt. In the wmp^y of the a^sed 
Nos. 2 and 3 he went with it to a neiglibounng town to shov^t to the plwder of 
accused Nos 2 and 3 in connection with some proceeding. There accused Iso 1 
Wt the turner with the pleader, and went about the town lor some hme on his own 
errand. Later he brought the lamer back and stealthily replace it from where it 
Tsas taken. It was aftenvards discovered that soiiK papers had disappeared from 
the lamur, whilst otheis had either been mutilated of altered. It was held that 
accused No 1 was guilty of theft, as he had removed the correspondence with¬ 
out the consent of its custodian, though such removal was temiwrary, and as his 
*ntenUon in doing so was dishonest; and that accused Nos 2 and 3 were guilty of 
abetment of theft*. 

Unauthorized consent.-Possession of by a Forest Ins^lor who is 

•a servant of Government, is possession of the Government itself, and a dishonest 
removal of it without payment of the necessary fees, from his possession, albeit with 
bis actual consent was held to constitute theft, as the consent obtained was unautho- 
nzed and fraudulent* Where a licensee who was allowed to remove dead or fallen 
trees from a Government forest dishonesUy cut green trees and a pass for the remo- 
'’al of the timber was given by the forest authonties under the misconccpUon that 
*t was dead timber it was held that there was no consent and the licensee was guilly 
of theft*. 

, 5. 'Moves that property in order to such taking’.—The least removal 

of the thing taken from the place where it was before is a suffiaent asportaUon though 
‘t be not quite earned off?. It is not necessary that the property should have been 
removed out of its owner’s reach or carried away from the place m which it was 


'Cal Chowdhry, US'?) 4 
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found. Upon this ground the guest, who having taken off the sheets from his bed. 
with an intent to steal them carried them into the hall, and was apprehended before 
lie could get out of the house, was adjudged guilty of larceny. So also was he, 
who having taken a horse in a close with intent to steal it, was apprehended before- 
he could get it out of the dose. -And such was the case of him, who, intending to 
steal plate, took it out of the trunk wherein it was, and laid it on the floor, but was 
surpnsed before he could remove it any further*. 

Explanations 3 and 4 state how ‘moving’ could be effected in certain cases. 
Illustrations (b) and (c) ducidate the meaiung of explanation 4. 

The offence of theft is completed wheri there is a dishonest moving of the 
property, even though the property is not detached from that to which it is secured*. 

Cases.—^The accused, bemg in the employ of Government in the Post Office 
Department, while assisting in the sorting of letters, secreted two letters with the- 
intention of handing them to the dehvery peon and sharing with him certain moneys- 
payable upon them. It was hdd that he was guilty of theft and of attempt to com¬ 
mit cnminal misappropriation of property*. The accused brought a dvil suit on 
the basis of a forged promissory note. The file of the case was sent for by another 
Court as it was required in connection with a suit pending in that Court. It some¬ 
how found Its way to the house of an official of that Court. The accused got into- 
the irmer verand^ of the house and removed the forged promissory note from the- 
file. On being pursued, they tore it to pieces. It was held that they were guilty 
of an offence of theft and also of an offence under ss 201 and 511^ 

Where the accused cut the string which fastened a hass (neck omamenp 
round the complainant’s neck, and forced the ends of the hass slightly apart in‘ 
order to remove the same from the neclvj^ith the result that in the struggle that 
ensued between her and the accused the fell from her neck and was found on* 
the bed later on, it was held that there had been a sufficient ” moving ” of the hass- 
to constitute the offence of theft*. 

On suspicion of theft of certain articles from a running goods train, a vaic 
on the train, in which four coolies were travdiing, was searched. The property 
missed was not found, but, hidden under a heap of clothing belonging to the four 
coolies, were discovered pieces of cloth, which on investigation were ascertained to 
have been abstracted from the next van. It was held that none of the four ccolies 
travelling in the van where the pieces of stolen doth were found could be convicted 
of theft of the cloth in the absence of evident to connect one or more of them indi¬ 
vidually with the possession of the cloth*. ’ 

English cases.—Where the accused lift«l up a bag from the bottom of a 
boot of a coach but was detected before he had got it out, and it did not appear that 
it was entirely removed from the space it at first occupied in the boot, but the rais¬ 
ing it from the bottom had completely removed each part of it from the space that 
specific part occupied, it was held that this was a complete asportation^. Where 
the servant of a tallow-chandler removed fat belonging to his master from the room 
in which it was kept, to a room where hb master was accustomed to buy fat from 
persons who had it to sell, and placed it on a iiair of scales there, with intent to 
sell it to his master, and appropriate the proceeds to his own use, this was held to 
be larceny*. Pulling wool from the bodies of live sheep and Iambs was held to be 
larceny’. The accused was a letter carrier and it was his duty to deliver letters 
given to him, and, if from any cause he was unable to deliver them, to bring them 
back to the post office in his pouch. He did not deliver a letter containing money 


1 2 East P. C 555-556 : Simson, (1864) 
Kd. 31. 

2 Nga Po HU. (1886) S. J. L. B. 399. 

* Venkatasami. (1890) 14 Mad. 229 See. 
to the same effect, Eggington, (1801) 2 
East P. C. 666 ; Thomas Poynton, (1862) 
L. & a 247. 

* Sheonandan. (1915) 16 Cr. L. J. 791. 


5 Bhakhi. (1917) P. R. No 29 of 1917, 
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6 /U» ffHsaiM. (1901) 23 AU. 306. 

7 James Walsh. (1824) 1 Mood. 14; 
?c«rv CosUt. (1782) 1 Leach 236. 
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9 Robert Maitin, (1777) 1 Leach 171. 
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T:hich had been sorted to him for ddivery, nor did he return it to the post office on 
the completion of his round; but, mi being asked for it soon afterwards, he produced 
It from his pocket, and gave a fdse excuse for not having delivered it. It was held 
that there was sufficient taking to constitute larceny^. In an indictment for steal¬ 
ing five pints of porter, it appeared that the accused was discovered standing by a 
barrel of porter, out of a hole in which the porter was runnmg into a can on the 
ground, and that above five pints had nm into the can. It was held that there was 
■sufficient asportation proved of the porter in the can®. 

Explanations 1 and 2.—^The nxiving by the same act which effects the seve- , 
ranee may constitute theft®. Carrying away of trees after felling them is theft*, 
but mere sale is not® In the case of growing grass, a moving by the same act which 
effects its severance from the ^rth amounts to theft*. Where certain land, on which 
there was a standing crop of paddy, was entrusted to the accused to take care of 
and watch till the paddy was ripe when tliey w’ere to give notice to the factory peo¬ 
ple who would reap it, it was hdd that by cutting the crops themselves and disposing 
of the same, the accused were guilty of theft if not of criminal breach of trust®. 

Husband and wife.—Hindu law.—There is no presumption of law that a 
husband and wife constitute one person in India for the purpose of criminal law. 
If the wife, removing her husband’s property from his house, does so with dishonest 
intention, she is guilty of theft*. A Hindh woman, nho removes from the posses¬ 
sion of her husband, and without his consent, her palla or sUtdhan, cannot be con¬ 
victed of theft®. She has absolute power of disposal over it even without the con¬ 
sent of her husband, and no charge of theft can, therefore, be based on any su^ 
disposal®®. So also a husband cannot be convicted of robbing his wife, she being 
completely under the control of her husband. He can be convicted if he steals his 
"Wife’s studhan which is her absolute property. 

The proposition Uiat everything acquired by a woman during coverture is 
the property of her husband has no foundation m Hindu law”. 

Mahomedati law.—It is laid down that a Mahomedan wife may be con¬ 
victed of stealing from her husband; because under this system of law, there docs 
not exist the same umon of interest between husband and wife which exists between 
.an English husband and wife”. The same reasoning would apply in the case of a 
Mahomedan husband. 

English law.—There is such a umty of interest between husband and wife 
that ordinarily the wife cannot steal the goods of the husband, nor can an indiffe¬ 
rent person steal the goods of the husband by the delivery on ffie part of the wife; 
and it the wite deliver the goods of the husband to an indifferent person, for that 
person to convert them to his own use, this is no larceny ; but if the person to whom 
the goods are delivered by tlie wife be an adulterer it is otherwise, and an adulterer 
can be properly convicted of theft even though they be delivered to him by the wife. 

If no adultery has actually been committed by the parties, but the goods of the 
husband are removed from his house by the wife and the intended adulterer, with 
an intent that the wife should elope with lum and live in adultery with him, this 
taking of the goods is, in point of law, a laroaiy”. But as a husb^d and wife arc 
-one person in law. the wife cannot st^ her husband’s goods whether she had com- 
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• ButcK, (1893) 10 Mad. AOl. 


x.u. (1871) 8 a a a (q. 

I" S.( (1930) 53 All J37. 

** Kkatabai, (1S69) 6 RILC 7cr CL) 9 
« To’Jdit. (1841) Car. A. M 112- Frf’ 



926 


LA.W OF CRl&lEb 


[chap. XVII. 


nutted adultery or not^. But a person who receives money stolen by a wife from 
her husband will be punishable for misdemeanour under the Manied Women’s Pro 
perty Act*. In order to punish the adulterer the goods should be traced in any way 
to his personal possession^ 

Under ss. 12 and 16 of the Married Women’s Property Act, 1882, the steal¬ 
ing of her husband’s goods by a wife whoi about to leave or desert him or when liv¬ 
ing separate from him, is made pumshable. 

. " Necessitas ioducit privilegium quo ad jura privata —Where a man in 
extreme want of food or clothing steals either in order to relieve his present necessi¬ 
ties, the law allows no such excuse to be coraidered. See the doctrine of self-pre¬ 
servation discussed at page 165 and of necessity at page 200, 

Abetment.—^The carrying off of certain buffaloes to the complainant by order 
of the accused, and the retention of them in the custody of the latter’s servant, was. 
held to be an abetment of theft*. Where it was found that theft was actually com- 
imtted by certtun members of an unlawful assembly, but it was not found that the 
accused himself comnutted it by removing any property or that he had made any 
preparation for comrnittmg it or aiding anyone in the commission of it, it was held 
that he could not be convicted under this section read with 5. 114, though he could 
be under this section read with s. 149*. 


PRACTICE. 

Evidence—Prove (X) tliat the property in question is movable property. 

(2) That such property was in the possession of a person. 

(3) That the accused moved such property whilst in the possession of that 

person. 

(4) That he did so without the consent of that person. 

(5) That he did so m order to take the same out of the possession of that 

person. 

(61 That he did so with intent to cause wrongful gain to himself or wrongful 
loss to that person*. 

It IS not sufficient that the property found in the accused’s possession was like 
the one stolen ; there must be a finding to the effect that that prop^y was the stolen 
property’. 

Ptesumption.^Possession of stolen goods soon after the theft raises the pre¬ 
sumption that the possessor is either the thief or has received the goods knowing them 
to be stolen*. Whether the possession of stolen property is recent enough to warrant 
a conviction for the substantive offence is a matter entirely for the jury*. But un¬ 
explained possession of non-identifiable matter (such as paddy) alleged to be stolen 
does not amount to proof of theft*®. In considenng whether the possession of stolen 
goods raises a presumption of didionest receipt of stolen property, the attention of 
the jury should be drawn to the necessity of satisfying themselves that the possession 
is clearly traced to the accused**. The question of what is or what is not a recent 


* Kenny. (1877 ) 2 Q. B. D 307. 
s Payne. [19061 1 K. B. 97. 

3 RosenbuTg, (1843) 1 C. &. K. 233. 

* Tarinet Prasaud Banerjee, (1872) 18 
W. R. (Cr.) 8 

* Hansa Pathak v. ^ami Ld Das. (1901) 
8 C. W. N. 519. 

6 Madan, (1882) 1 Weir 411; Abdool 
Bisteas v. Khater Mondal, (1899) 3 C W. 
N. 332, 

7 Bava Chela, (1868) Cr. R. No. 5 ol 
1886. Unrep. Cr. C 227. 

* Section 114 of the Indian Evidence Act: 
AtelUe /olaha, (1866 ) 5 W R. (Cr) 66- 
JogeshuT Bagdee, (1867) 7 W. R. (Cr.) 73 


[1091; ShuTuffooddeen. (1870) 13 W. ^ 
(Cr.) 26; PoTomeshur Aheer, (13751 " 
W. R. (Cr.) 16; Bamjoy ATiimoiar. (1876) 
25 W. R. (Cr.) 10; Ina Shcikk.Jim) 11 
CaL 160; Islian Chandra, (1893)21 Cat 
328. 336; Kasm. (1879) P. No- 
1879; Tabu. (1891) P. R- No. 15 of 1891. 

■ Guetala Hanuman, (1902) 26 Mad 

(1873) 7 M. H C.APPX. 199 , followed 
in Royapuan, (1894) 1 Weir 429; Si«« Te- 
‘pan, (18^) 1 Weir 429. ,, , 

** Malhart. (1882 ) 6 Bom. 731; ifalara. 
(1928) 29 Cr. L. J. 924. 
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possession of stolen property is to be cor^idered with reference to the nature of the 
article stolen. Thus, where two ends of woollen cloth in an unfinished state, consist¬ 
ing of about twenty yards each, were lost, and were m the possession of the accused 
two months after ^ing stolen, and still in the same state, it was held that this was 
a possession sufficiently recent to call on the accused to show how he came by the 
property*. Where a stolen buffalo was not traced to the accused until twelve months 
after the theft, it was held that this was not recent possession which would justify 
the presumption, m the absence of an explanation as to the manner in which the 
accused got tlie buffalo, that the accused stole it* Where circumstances are highly 
suspicious, and the suspicion is not rebutted wVven rebuttal may be reasonably ex¬ 
pected, if the suspicion is wrong, suspicion boximes confirmed and becomes much 
more than suspicion. Where mere recent possession of stolen property is relied upon 
to prove theft or dishonest possession, such possession must be exdusive*. 

Where the evidence of theft is not direct but circumstantial, such evidence must 
be exhaustive and exclude the possibility of guilt of any other person or must point 
conclusively to the complicity of the accused*. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundablc—Triable 
by any Magistrate—Triable summarily, if property not worth more than Rs 50. 

Venue.—The offence of theft, or any offence which includes theft or the posses¬ 
sion of stolen property, may be inquired into or tried by a Court within the local 
limits of whose jurisdiction such offence was committed or the property stolen was 
possessed by the thief or by any person who received or retained the same knowing 
or having reason to believe it to stolen*. 

Joint trial.—A and B are both charged with a theft, and B is charged with 
two other thefts committed by him in the course of the same transaction. A and 
B may be both tried together on a charge charging both with one theft, and B alone 
with the other two thefts*. 

Joinder of charges.—-r/ie// and concealing stolen property.-^A charge under 
8. 380 cannot be joined to a charge under s. 414 ; such joinder, being opposed to s. 233» 
Cnminal Procedure Code, constitutes not merely an irregularity but an illegality*. 
The Patna High Court has dissented from this decision on tlie ground that it v.as 
decided before the amendment of s. 239, Criminal Procedure Code. It has held 
Uiat It is not illegal to charge an accused person both under s. 380 and s. 414*. 

House-breaking and theft. —When offences under ss. 457 and 380 are com¬ 
mitted m one transaction, it is very de^rable that formal convictions under both sec¬ 
tions should be recorded, in order that if the accused subsequently commits another 
thelt, tcdinical difficulties may not arise*. 

Theft and receipt of stolen property. —A person committing theft and a person 
who receives the stolen property may be tried jointly inhere practicable**. Where 
there are several receivers of stolen property this should not be done^*. 

Theft and mischief. —Sec Practice under s. 426. 

Con\iction for a different offence.—person accused of theft may be convict- 


‘ PailtUse. (1836) 7 C & P. 551. See 
Prowesftwr .tfctcr. (18«5) 23 W. It. (Cr.) 
16: T. Burke. (1884 ) 6 All. 224. 227. 

* Xta Yauk. (1885) S. J U B 366. 
Xaratn Smeh (1928) 29 P. L R. 29 Cr. 
L. J. 464 ; Suchl Ahn. (1930 ) 32 Cr. U J. 
614. 

s Xta Tha Due. (1896) P. J. L. a 279 
4 Ckitaiuddm, (19141 18 C. W. N. 1144, 
15 Cr. U J. 293. 

* *Cniniiuil Procedure Code, i 181 (3). 

0 S« ilL (c) to s. „ 

* )ra$jon;i (1904) 0 Boai. L. a 


723. 1 Cr. L. J. 834. foUoKing Salhalal Ba- 
pun. (1902) 4 Bom. L. R. 433. S« 
Keshan Krukna, (1904 ) 6 Bom, L. R, 361. 
1 Cr. L. J. 330: Bdaihai l/at[ottnJ. (1904) 
6 Bom. L. R. 517, 1 Cr. L. J. 584. See. how¬ 
ever, Culcan Lcl, (1902) 24 All. 2S4, 
s Damodat Ram, (1^) H p. U T. 481 
• .Vta Pen Bee. (1904) 2 a L. T. 19 
I* Bkima, (1916) 38 AIL 3U ; S-prrinim. 
dent Old ReBtm6TenccT cf I/jat ASesis. Btn- 
tel V. RaikuU Biakmtn. (1935) 62 CaL 
4* Baiabkei Hargot inJ, sup. 
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«d of criminal misappropnation, criminal breach of trust, or cheating, and vice versaK 
It is irregular to convict and punish a person for abetment of theft, and at the 
■same time to convict and punish him for receiving the stolen property*. 

Repetition.—Every repetition of theft is a grave offence when it indicates a 
habit not cured by previous light punishments*. See s. 75, supra 

Single or several thefts.—^Removal by one single act of several articles con¬ 
stitutes one offence of theft althou^ the articles belong to different persons*. 


The Central Provinces Rules .—As there appears to be a difference of practice 
in respect of treating thefts as single or several, if in txie transaction things bdonging 
to different owners have been stolen, it is nec^sary to issue some instructions for the 
^idance of the Police when registering such cas^ in the Crime Register or when send¬ 
ing them up for trial and for the guidance of Magistrates when deciding whether a 
single trial or distinct tnals are required. At the same time nothing that is here set 
•out can in any way control the discretion pven to Magistrates by s 235 of the Code of 
Criminal Procedure with regard to the framing of separate charges or the holding of 
separate tnals, whenever it appears appropriate to do so. 

If the property, which it was the thiefs inteihion (as shown by the circumstances 
or by his adrnission) to take, consisted of a number of contiguous articles, which were 
reached by one and the same act of trespass or which were the subject of a single enter- 
_prise, the moving of each article, m the course of removal of the whole bulk of pro¬ 
perty, cannot ordmanly be considered to be a distmet theft. The thieving project in 
such a case was smgle, although it may have been achieved m detail; and the fact 
that the spoil taken consisted of several things, whether belonging to the same or the 
■different owners, does not necessanly break up the unity of the transaction. 

If, on the other hand, the property taken consisted of a number of articles so 
distantly or diversely situated as to require a distinct act of trespass or a distinct 
•enteipnse for the removal of each, the transaction must ordinarily be held to have 
been not single but complex, and its achievement to have involved the commission 
of more than one separate theft. 

The following examples will make the distinction clear— 

(o) A thief enters a house and removes one by one all the articles of value 
which he finds there. As all the property is got at by one and the same act of tres¬ 
pass, the theft is single although some of the articles may have belonged to friends 
•of the owner of the house. 

(6) A thief goes to a threshing-floor, where the grain of four cultivators is 
stored, and steals a little from every heap. Unless it is shown that he had distinct 
designs against the several owners, it is plain that there was but one act of thieving 
4iccomplished through one and the same trespass. 

(c) A thief snatches from a man’s hand a bag containing articles belonging 
to several persons. The theft thus achieved by a single enterprise is not made multi¬ 
ple by the fact that the things snatched had different owners. 

(d) A cattle-lifter drives off a herd of six heads, being the bullocks of half a 
dozen separate cultivators, wluch were in charge of a boy. This is a single act of 
theft, the enterprise being single; and is not six thefts, bemuse there were six ov^-ne^ 

(c) In a crowded public place, a thief picks the pockets of A, B and C in 
succession Three thefts have been committed*. 


Restoration of stolen property.—The property stolen may be returned to 
the person from whom it was stolen under s. 517, Cnminal Procedure ^de, and an 
innocent purchaser may be compensated for the price paid under s. 519, if any money 
is found in the possession of the tluef. But the property restored should be m exis- 
tcocs at the time of the theft R's cow, having been stolen, the thief after a lapse ol 
(1869) 11 W. R. Dw/. U905) 

P. L. R. Na 144 of 1905, 2 Cr. U J. /Ca 
» C. P. Cr. C. (1929) Na 16 , ss. 6 & 7, 


L -: Criminal Procedure Code, ss. 236, 237. 

USaO) 3 All. 181. 

. ,T.;.VAa«u. (1886) Unrep. Cr. C. 5-- 

- Shahaji. (1879) Cr. R. No 33 pp. 47, 48. 

* f-p. Cr. C. 927 ; Mcneeak. 
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-a year and a half was convicted. Six months after the theft V innocently purchased 
the cow, which, while in his possession, had a calf. The Magistrate ordered that the 
cow and the calf should be delivered up by V to R. It was held that as the calf was 
not even m embryo at the date of the theft the order to deliver up the calf was illegals 

A difference, however, should be noted when the thing stolen is (o) a negotiable 
instrument, or (6) a bank-note. 

(а) When an instrument, such as a promissory note, h5s been stolen, the 
person from whom it was stolen has a ®)od title to it, not only as agamst llie thief, 
but also as against any person who subsequently becomes the holder, unless such per¬ 
son can prove that the instrument bad b^me negotiable at the time it was stolen, 
-and that he had obtained it bona fide for value without notice of theft® 

(б) A currency note being in legal view money, the property m it passes by 
mere delivery, and in the interests of commerce and the security of human dealing 
nothing short of fraud m taking an mstrument payable to bearer will engraft an ex¬ 
ception upon the mlo® A currency note is a ‘ leg^ tender' for the amount expressed 
therein*. Property in it passes by mere delivery*. 

Title to money which is current coin of the realm passes by mere delivery to 
a person who receives it in satisfaction of a lawful debt even though the money was 
obtained by committing the offence of cheating* 

Where an accused is acquitted of a charge of theft and the property found 
with him is not found to be the subject of theft, he is entitled to recover the property; 
but if the property found with him is the subject of theft, the stolen thing will not 
be delivered to him, his acquittal being due to the incompleteness of cvldcnce^ Where 
.a person accused of theft is acquitted and claims as his own the property seized from 
him by the police and alleg«^ to have been stolen, it should be restored to him m 
the absence of special reasons to the contrary The question of ownership should 
in such cases be left to be decided by the civil Court and the Magistrate should not 
direct the property seized to be handed over to the complainant merely because he 
considers him to be the ow,ncr< 

Charge.—I {name and office of AlagtstTole, clc,) hereby charge >ou {name 
of accused) as follows-— 

That you, on or about the-day of-, at-. committed the theft 

of [specify the thing) by taking it out of the possession of AB. and thereby com¬ 
mitted an offence punishable under s 379 of the Indian Penal Code, and within my 
■ cognizance. 

And I hereby direct that you be tried on the said charge^. 

Punishment.—Imprisonment only is a legal punishment : fine need not ncccs- 
sanly be indicted jn additionu^. Nor can fine be substituted in heu of imprisonment^*. 
The law does not contemplate that a thief should be more severely punished because 
he renders the recovery of the stolen property impossible*-. But a deterrent punish¬ 
ment is necessary when an ornament is stolen from a child, because it so often leads 
to murder**. A sentence should never be heavier than is nccessaiy to deter the 
• criminal from committing the offence again**. 


* V'nnfJe. 11838> 10 Mad. 25 See Feit 
Ahmad. (1907) P. R. No 2 of 190S. 7 Cr L. 
J. 279, where the owner of a buffalo was held 
entitled to recover it from an honest pur- 
- chaser. 

® Rsnfc of Bcmal \ Sttndfs, tlSSO) & 
Cal. 654. 

* Goodman V. tJatiey, (1S36) 4 .•td. L EL 
870. followed in Thr Collrclor of SoJtm. 
(1873) 7 M. H. C 233. 

* ^ftch^U V. /o££c«uf Mochi, (1^8) 3 
CaL 379. 

* Pandhatinatk Pundlik Rttankat. (1915) 
40 Bom. 186. 17 Bom. L. R. 922. 

* Bat/ Xttik. (1914) P. L. R. Na 165 oi 
1915, P. W. IL (Cr.) Na 53 of J914. P. R. 


Na 1 of 1915. 16 Cr. L. ). 460 

* Rasul Khan, (1926) 44 C L. J. 205, 23 
Cr. L. J. 59. 

* Kamft'anan Ambalan V. Guruiuann 
Pdlat, (1933 ) 56 Mad. 654, 

* Vide (1870) 5 M H. C Appi, 37 
*® Sat*. (1897) Cr. R. Na 7 o^f 1897, 

Unrep. Cr. C 

»* S*a*/i Dulloo V. Zcinah Bibeo. (1871) 
16 W. R. (Cr.) 17. 

•* .Vca .liiBc So. (1899) P. J. L. a 633. 
Sjed Kkoda Saktb. (19301 AL \V. N. 

Pe Xiin, (1917) 9 UaR. 167 . 19 Cr 
L. J. 6a5. 
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Railway thefts.—In cases of thefts from a railway train, where the Alagis-- 
tiate is once satisfied that the accused has committed the offence, the soitence* 
should be of a deterrent nature*. 

As to the Frontier Distnct, see the Frontier Cnmes Regulation (III of 1901),. 
ss. 11 (3) (d) and 12 (2). 

Whipping.—An attempt to commit theft is not punishable with whipping, 
and a conviction first of an attempt to commit theft, and then of an effected theft, 
will not justify a double sentence of unprisonmoit and whipping^. 

Sections 379 and 215.—"Though the ulterior object of a thief in commit¬ 
ting theft may be to obtain money illegally in the manner contemplated in s. 215,... 
still he is not less liable to be convicted for the theft as well as for the offence under 
s. 215,... ; but as the fact that the thief has' restored the property may well be- 
taken into consideration in punishing him (or the theft under s. 379,... it is only 
in very exceptional cases that the punishment for both the theft under s. 379 and 
the taking an illegal gratification under s. 215,.. .should be allowed to exceed the 
pumshment which could be inflicted for the theft alone, even though s. 71...be 
taken as inapplicable 

Where a person offers to take any gratification on account of helping a 
person to recover property stolen from lum and, on receipt of the gratification, points- 
out whe»'e the stolen property is concealed, he may properly be convicted o( theft 
m the absence of any evidence to shew that anyone else had committed theft. If 
he fails to point out or restore the stolen property, he may properly be convicted 
of an offence under s 215h 

380. Whoever commits theft in any building', tent or vesseP, 
which building, tent or vessel is used as a human. 
inJhouWetc cl'veUing, Or used for the custody of property, shill 
be punished with imprisonment of cither descrip¬ 
tion for a term which may extend to seven years, and shall also be 
liable to fine. 

COMMENT. 


Object.—'The object of the section is to give greater s^rity only to pro¬ 
perty deposited in a house so as to be under the protection of the house and not to- 
property about the person of the parly from whom it is stolen. Theft from a person 
m a dwelling house is, therefore, simple theft under s. 379*. 

Scope.-—There is nothing m the section which prevents a person from being, 
convicted under this section for a theft committed by him in his onm house. It might 
at first seem that it was the intention of the Legislature to protect property by this 
'section, not from the owner of the house but from others. The section is nearly 
identic^ with s. 60 of 24 & 25 Vic., c 96. and it has been repeatedly held in 
England that the essential point in the offena ol theft in a building is that the 
property should be under the protection of the building, and that the offence may be 
committed by the owner of the building or other person who has lawful access 
to the building*. 

1. * In any building ’.—The term ‘ building' means a permanent edifice 
of some kind. Theft should, under this section, have been committed in any such , 
building^ The expression “building" more especially having r^ard to the «pres- 
sions “tent” and “vessel” that follow, must be regarded as identical indicating 
home structure intended for affording some sort of protection to the persons dwellmg. 


1 Anonda Laxman Babaji, (1912) 14 Bom. 
U II. 501. 13 Cr L. J. 531. 

2 Abdul MasiiJ. (1885) S.J.L,B. 338. 

1 Per Aston, J. C, in Nga Tun Bitu 
(tH‘10) I*. J. U B. 227, 229. 


♦ Nga Ok C}i, (1889) S. J. L. B, 449 
5 Tandt Ham. (1876) P.R.No 14 of 18/6.. 
« Nga Pan E. (1885) S.J.L.B 367. 

7 Kasktnalh Bhaushet, (1871) Cr.R.Scp- 
1871, Unrep. Cr. C. 56. 
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iiKide it or for the property placed there for custody. Any ^ructure which does 
irot afford any such protection by itadf but merely serves as a lendng or other 
means of merdy preventing ingress or egress cannot make the place a building*. 

Theft from a verandah^, or the roof of a house*, or a brake-van+, or a railway 
carriage*, is not theft in a building. But, wl^e the accused stole some luggage and 
cash from a railway carriage, when it was at a railway station, it was held that 
though the railway carnage was not a building, the railway station was, and that 
the accused had committed an offence under this section*. An entrance half sur¬ 
rounded by a wall in which there are two door-ways, but without doors, which is 
used for custody of property, is a building?. A Court-yard* is, but a compound^ 
or a cattle-pound, being an open plot of land with a boundary fence*®, is not, a 
building. 

Where the accused entered the dwelling house of the complainant and in his 
presence dishonestly took away certain property, m spite of his remonstrances, it 
was held that he had committed an offence under this section** 

Theft by constables of property from the house they were employed to guard 
was held to be pumshable under this section and not under s 409*? 

Where a carter removed from the godown of a railway company a bag filled 
with pilfenngs from a number of bags consigned to others, it was held that the 
bag being in the possession of the railway as bailees, the taking it out of the godown 
amounted to theft**. 

Where a person while inspecting the record of a case removed from it a 
document with the intention of substituting another fabneated by him in its place 
and was caught before he was able to substitute the one fabneated by him, it was 
held that he was guilty of an offence under this section**. Where the owner of a 
buffalo, which was impounded m an open plot with a mere boundary fence, rescued 
It after opening a door of the pound by slipping the chain over the lock, it was 
held that he had committed an offence under ss. 378 and 441, but that he could not 
be convicted either under this section or s 454**. 

English cases.—The goods of a lodger's guest arc under the protection of 
the dwelling house. ^Vhere. therefore, a lodger invited a man to his room, and then 
stole his goods to the value of forty shillings, when not about his person, he was 
guilty of stealing in a dwelling house** A man went to bed with a prostitute, 
having put his watch in his hat on a tabic; and she stole the watch while he was 
asleep. It was held that the offence was that of stealing in a dwelling house*?. 

2. * Vessel —See s 48, supra. 

» PRACTICE. 

Evidence.—Pro\e points (1) to (6) as tliose for s. 379, and further— 

(7) That such property was at the time of the theft in a building, tent, or * 
vessel. All tliat is necessary is that the property should be under the protection 


I Lakshtnaita GounJan, (1926) 3S L. 
T. 163. 28 Cr. L. J. 248. 

» (1870) I Wcir 435. contra. Jobat, 
(1880) P. R. No 1 of 1881 

I (1866) 1 Wcir 435 This deasion is not 
sound. Entry into a building is not ncccs- 
‘ sary nccording to this sccuon. Theft from 
a building comes Mithin the pume-* of Uie 
section 

♦ (1880) 1 Wcir 436. 

i .Ifi Husatn. (1901) 23 .\11. 306: (1880) 
1 W'cir 436 

i Sknkh Sak(b, (1886) Cr, R. No. 36 of 
1886. Unrep. Cr. C 293. 

1 Dad, (1878) P. R. Na lOoflSTS. 

• Skera. (1879) P. R. Na 35 c»f 1879. 


GAwfam Jflani, (1SS9) P R.Nal6of - 
Sur/a, (1882 ) 2 AW'.N. 224. 

» Rama, (1889) Unrep. Cr. C 48l 
Shi, (1928 ) 29 Cr. L. J. 766. 

Lakashmana Coundan, sup. 
^^askinalh Bkauskd, (1871) Ufirtp. Cr. 

^ Sm£h, (1865) 3 Vf,lL(Cr.> 

I* Soukki CkanJ Sao. (1917) 3 i> i , 
354. 19 Cr. L. J. 884. ^ ^ 

RaJka Kuhsn. (1925 ) 7 I r i 

:s p. L. R. <6. 6. i! j, uj '' 

•* Lakskmena Coundan, 

'* John Tayhr. (1820) R.Z u iji 
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of the building; it ia not necessary to show unlawful entrance into the building^. 

(8) That such building, tent, or vessel, was then bdng used as a human 
dwelling, or for the custody of property. 

Procedure.—Cognizable—^Warrant—^Not bailable—Not compoundable—^Triable 
by any Magistrate—Triable summarily if property not worth more than Rs. 50. 

Separate sentences.—Separate conseoitive sentences under s. 457 and this 
section cannot be passed*. 

Whipping.—So far as the punishment of whipping is concerned, the offence 
under this section is held to be a distinct offence from that of theft' under s. 378, and 
is not included under it*. 

Charge.—I {name and office oj Magistrate, etc..) hereby charge you {name 
of accused) as follows;— 

That you, on or about the-day of-, at-, committed in a building 

(or tent, or vessel) used as a human dwelling (or for the custody of property), the 
theft of (specify the thing), belonging to AB, and thereby committed an offence 
punishable under s. 380 of the Indian Pena! Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge*, 

381. Whoever being a clerk or servant^ or being employed 
Thitb clerk or capacity of a clerk or servant, commits theft 

servant ^property in rcspcct of any property in the possession ol his 
in possession of master or employer, shall be punished with impri- 
sonment of cither description for a term which may 
extend to sdven years, and shall also be liable to fine. 

COMMENT. 

This section provides for a severe punishment when a clerk or a servant has 
committed theft because he has greater opportunities of committing this offence owing 
to the confidence reposed in him. When the possession is with the master this sec¬ 
tion applies; when it is with the servant, s. 408 comes into operation. 

1 . ‘ CIcik or servant ’.— A clerk or servant is a person bound either by an 
express contract of service, or by conduct implying such a contract to obey the ordere 
and submit to the control of his master in the transaction of the business which it 
is his duty as such clerk or servant to transact*. “ What is a test as to tiie relation¬ 
ship of master and servant ? A test used in many cases is, to ascertain whether the 
prisoner was bound to obey the orders of his employer so as to be under his employer s 
control.. .It is not necessary that there should be a payment by salary—for com- 
. mission will do—nor that the whole time should be employed, nor that the employ- 
* ment should be permanent,—for it may be only occasional, or in a single instancy 
if, at the time, the prisoner is engaged as a servant ”*. “ The test is very much this, 

viz., whether the person charged is under the control and bound to obey the order 
of his master. He may be so without being bound to devote his whole time to this 
service; but if bound to devote Ws whole time to it, that would be very strong evi¬ 
dence of his being under control”*. The allowance of a portion of the profits or 
goods does not destroy the relation of master and servant*. It is necessary that the 
objects of the service of a ' clerk or servant' should not be criminal but a man may 


> Jshiee Pasaud. (1875) 24 W. R. (Cr.) 
49. 

* KhattT fama Khan, (1930) 31 Cr. L J. 
492. 

* Chaniia. (1870) 7 a H. C. (Cr. C) 
<i8; contra, /ecieun v. Doodka, (2867) P. R. 
iia 51 of 1867. 

* (1866) 5 W. R. (Cr. L) 80. 

» Suphen‘a Dig. of Crim. Law. Art. 335; 


Sofcan Lai, (1905) P. R- No. 50 of 1905. 3 
Cr. L.. J. 70. . • »r /I ft-i 1 L. 

• Pfer Boi-UI. C J. in 
R. 2 C. C R. 34. 36; » «««<!»• 

Cox 326 ; Pyo Gyi. (1919) B. /r 
» Per Blackburn. J.. w Knus, (187J) i- 

“•.“'iSi CW Xw”a86S» 9 W. R. iCr.). 
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be such a clerk or servant although the objects of his service are in part illegal as 
being contrary to public policy^. 


CASES. 

Clerk.—tVhere the clerk of a toll-contractor illegally levied toll on carts laden 
when leaving a town, and prevented the carts from passing through the toll-gate unless, 
the toll demanded was paid, he was guilty of this offence^ 

Servant.—^tVhere some policemen stole a sum of money shut up m a bov 
and placed in the Police Treasury building, over which they were mounting guard as 
sentinels, they were held guilty of an offence under this section and not one under 
s. 409^. ^Yt^Te a person engaged to cart tamarind fruits from a forest abstracted 
a portion of it, it was held that he was not the less a servant because his employ¬ 
ment was temporary*. But a hired boatman is not a servant*, though an unpaid 
apprentice is«. 

English cases.—The following come within the expression ' clerk or servant ’ : 
an apprentice under the age of eighteen' ; a person paid for his services by a com¬ 
mission or share in tlie profits*, a person who is occasionally employed*; a person 
who is not a general servant but employed for a particular purpose“>. a person employ¬ 
ed by different persons at the same time for different purposes'^, a person acting 
as a clerk or servant though not expressly appointed as such’2 and a director of a 
company*^. 

The accused, a servant of B, a horse-dealer, was sent by him to the prosecutor 
to deliver a horse The prosecutor asked the accused to sell a pony for him to C 
for iS and not less. The accused took the pony to another person, sold it for 
£3 and absconded with the money. It was held that the pony was m the cus¬ 
tody of tlie accused in the character of a sert'ant to Uie prosecutor, and that it was 
not in his possession as bailee, and that he was therefore guilty of larceny**. 

The following persons do not fall under the expression ‘ clerk or servant * 
the driver of a coach hired for the day of the party hiring” ; the person employed 
to collect the sacrament money from the communicants of the minister to church 
wardens”; a person requested to receive money in a single instance only” ; a person 
employed to soUat orders for a particular person only but at liberty to apply for 
orders whenever he thought most convenient and to be paid by commission” ; a per¬ 
son employed to get the orders for goods, and to rcraive payment for them, but who 
was at liberty to get the orders and receive the money where and when he thought 
proper and was to be paid by a commission on the goods sold”; the treasurer of a 
fnendly society who rccciied no pajvnent for filling the office^®; an accountant and 
a debt-collector engaged by the complainant to collect debts on terms of receiving five 


1 SlatncT. (1870) L. R.1CC.R. 230 

2 B. Ap[xtlasami, (1892) 1 Weir 441. 

1 fuggutnalh Smth. uses) 2\V.R. {Ct.) 
55. Boidnalh Singh. (1865 ) 3 W. R. Cr.) 
29. 

* (1881) I Wdr 437, 

* Bauoot Nanice, (1867) 8 W. R. (Cr,) 

i Sohan Lai, (1903) P. R. No.50of 1905, 
3 Cr. L. J. "a 

7 H’li/iJW .)/.UwA, (1805) It A. R. Sa 

* Donald .WDonalJ. (1861) 9 Cox 10: 
John HatlUy. (1S07) R. & R. 139: M'dltam 
Catr. (1811) R. A. R 198: Phdip May. 
(1861) 8 Cox 421 : M titl'd m Turnrr, (1870) 
11 Cox 551. 

9 Iliiiidni Sr>cncer. (1815) R. A; R. 299: 
Thomas. (1SS2) 3 Cox 403. 


19 Henry Hughes. (1832) 1 Mood. 370: 
Wtnnall. (1851) 5 Cox 326. 

” Bally. (1842 ) 2 Mood. 257; 

James Trie, (1861) L. A. C 29 : Wdliam Can. 
(1611) R. & R. 198. 
w Foulfcfs, (1875) L. R, 2 C C. It 150. 
n Slaart 11894] 1 Q. B. 103. 

I* Slanbuty, (1847) 2 Cox 272. 
i» Ha)don. (1836 ) 7 C A: P. 445. 
i» Jakn Button, (1829) 1 Mood 237. 

*7 lliiiutn .Y<//<i/<m. 0830) 1 Mood.259. 
»• Xegus. (18731 L. R. 2 C C It 34. 

«• Bouas. (1866) U R. I C C R. 41. 
See BeHey. (1871) 12 Cox 55. uherc the 
actu«d was to set reiauneiatjoa by coeccas. 
Sion but was bound to p\-e the wbole of hi.« 
time and it «-as held that he was a servant 
Tyree, (1869) L. R. 1 C. C R. 177. 
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per cent, on the amount collectedi; and a manber of a committee appointed to con¬ 
duct an excursion and who receiv^ no remuneration for his services*. 

PRACTICE. 

Evidence.—^Prove points 1 to 6 as those for s. 379, and further— 

(7) That the accused was at the time a clerk or servant, and was employed in 
such capacity by the person in whose possession the stolen property was. 

Procedure.—Cognizable—^Warrant—-Not bailable—^Not compoundable—^Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first or second class 
—^Triable summarily if the property is not worth more than Rs, 50. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you (name 
accused) as follows:— 

That you, on or about the-day of-, at-, being a servant [or clerk 

or employed in the capacity of a derk or servant] of AB, committed theft by steal¬ 
ing property, to w»t-, in the possesdon of the said AB, and thereby committed 

an offence punishable under s. 381 of the Indian Penal Code, and within my cogni¬ 
zance [or within the cogruzance of the Court of Session (or High Court)], 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrai'e omit these words) ] on the said charged 

382. Whoever commits theft, having made preparation for 
Theft after pre- causing death, or hurt, or restraint, or fear of death, 
cauSg'd^.'hS 9^ restraint, to any person, in- order 

or restraint in to the committing of such theft, or in order to the 
mittin? d* ^£e effecting of his escape after the committing of such 
theft theft, or in order to the retaining of property taken 

hy such theft, shall be punished with rigorous imprisonment for a 
term which may extend to ten years, and shall also be liable to fine. 

ILLUSTRATIONS. 

(a) A commits theft on property in Z’s possession; and, while committing 
this theft, he has a loaded pistol under his garment, having provided this pistol for the 
purp^ of hurting Z in case Z should rc^st A has committed the offence defined 
in this section. 

(b) A picks Z’s pocket, having posted several of his companions near him, 
in order that they may restrain Z, if Z should perceive what is passing and should 
resist, or should attempt to apprehend A. A has committed the offence defined in 
this section. 

COMMENT. 

The possession by a thief at the time of his committing a theft of a knife or 
other weapon, which, if used on a human being, might cause death or hurt, would 
not of itself justify a conviction under the secUoru There must be something to show, 
or from which it may properly be inferred, that the offender made preparation for 
causing one or more of the results mentioned in the section*. ♦ . , 

If hurt is actually caused when a theft is committed, the offence is pumshaWe 
as robbery, and not under tlus section*. In robbery there is always injury. In 
offences under this section the thief is full of preparation to cause hurt, but he m^ 
not cause it. A stole some rice from a house. ^Vhile carrying it away he was seized 
by B. He thereupon dropped the rice and then stabbed B with a kmfe. wus 
convicted of causing hurt while committing robbery under s. 394.» It was held tna. 


1 fames HaU. (1875) 13 Cox 49. 

2 Btoi. (1863 ) 9 Cox 398. 

» (1865) 2 W. R. (Cr. L.) 15. 

♦ Per Fox, J., in Nio Shan Gale, (1903) 
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:aS A dropped the rice before stabbing B, he could not have caused the hurt for the 
purpose of carrying away the rice, and the offence was therelore not robberj'. but 
•one under this section and s. 324^. 

PRACTICE, 

Evidence.—Prove points (1) to (6) as those for s. 379 ; and further— 

(7) That the accused, when committing such theft, made preparation for 
•causing death, hurt, or restraint or fear of death, hurt or restraint. 

(8) That he did as above in order (a) to tte committing of such theft, or (6) 
to effeci his escape after having committ^ such theft, or (c) to retain property 
taken by such theft. 

Procedure.—Cognizable—Warrant—^Not bailable—Not compoundable—Triable 
'by Court of Session. Presidency Magistrate, or Magistrate of the first class 

Charge.—I (natne and office of Magistrate, etc.,) hereby charge you (name 
■ of accused) as follows:— 

That you, on or about the-day of-, at-, committed theft of (specify 

the article), the property of AB, after having made preparation for causing deatli 
(or hurt or restraint] by (specify the mode of preparatton made) in order to the 
• committing of the said theft and thereby committed an offence pumshable under 
•s 382 of the Indian Penal Code and within the cognizance of the Court of Session 
(or the High Court) 

And I hereby direct that you be tried by the said Court on the s^id charge 

Punishment.—As to crimes on the Frontier, see the Frontier Crimes Regu- 
’lation (in of 1901). As to enhanced pumshment in the case of a criminal tnbe, 
gang, or class, see the Criminal Tribes Act, 1897, s. 6 As to Burma, see the Burma 
Uws Act, 1898, s. 4 (3) (t>) and sch. II 

Of Extortion. 

383. Whoever intentionally puts any person in fear of any 
- injury to that person, or to any other‘, and thereby 

* dishonestly induces the person so pul in fear to deli- 

•ver to any person any property or valuable security or anything 
signed or sealed which may be converted into a valuable security*, 
commits “ extortion.” 

ILLUSIHATIONS. 

(o) A threatens to publish a defamatory libel concerning Z unless Z gives 
'him money. He thus induces Z to ^\c him money. A has commiUed extortion. 

(6) A threatens Z that he will keep Z's child in wrongful confinement, unless 
Z will sign and deliver to A a promissory note binding Z to pay certain monej-s to 
A. Z signs and delivers the note. A has committed extortion, 

(c) A tlircatens to send club-men to plough up Z's field unless Z nill sign 
and deliver to B a bond binding Z under a penalty to deliver certain produce to B. 
and thereby induces Z to sign and deliver the bond. A has committed extortion.' 

(d) A, by pulling Z in fear of grievous hurt, dishonestly induces Z to sign 
• or affix his seal to a blank paper and ddher it to A. Z signs and ddhers the paper 
to A. Here, as Uie paper so agned may be conwrted into a valuable secunty, A has 
•comimUed c-xtortion. 

38f. Whoever commits extortion shall be punished with 
imprisonment of either description for a term which 
extend to three years, or with fine, or with 

both. 


-Vto Pmnz. (1907) 4 U & R. H7. 7 Cr. U J. 
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COMMENT. 

• This offence occupies a middle place between theft and robbery 

Theft and extortion.—Extortion is distinguished from theft by the obvious- 
circumstance that the consent is obtained by putting the person m possession of pro¬ 
perty in fear of injury to him or to any other. The offence is earned out by over- 
powenng the will of the owner^ In theft the offender's intention is always to take 
without that person's consent. Beades, the proi^rty which is obtained by extortion 
is not limited, as in theft, to movable property only. As the word ‘ movable ’ is 
omitted in the definition, immovable property may be the subject‘of extortion. 

Ingredients.—The ingredioits of extortion are:— 

1. Intentionally putting a person in fear of injury to himself or another. 

2 Dishonestly inducing the person put in fear, to deliver to any person any 
property or valuable security. 

1. ‘ ' Puts any person in fear of any injury to that person, or to any other ’ 
—The injury may be intended to the person put in fear, or to any other. No tie- 
of relationship is necessary between that person and the person put in fear. The 
word ‘ injury ’ is defined in s. 44, supra. The injury contemplated must be one which 
the accused himself can inflict or cause to be inflicted, and a threat of divine punish¬ 
ment is not such®. ‘ 

The Law Commissioners observe: “We conceive that it will be a question for 
the Court whether the injury threatened was su<di as was likely to produce the effect 
intended, and whether under the circumstances the party was really put in fear, be¬ 
lieving the injury to be inevitable if he did not comply 

The age, sex and situation of the person threatened may properly be taken mto- 
consideration. To constitute the offence it seems necessary that the person threatened 
should be actually put m fear; upon the whole of the facts, however, if there is 
reason enough to say that similar circumstances would ordinarily excite fear in per¬ 
sons of the same age, etc., as the person threatened, the Court will not too easily lis¬ 
ten to suggestions or evidence adduced to show that the passion of fear was not in 
truth aroused. Nor, on the other hand, considering that the proof that he was put 
in fear will often mainly be the evidence of the person threatened, and that exagge¬ 
rated, if not false, versions of the occurrence are not improbable, should the charge 
of extortion be considered as established without a cautious investigation* 

The ‘ fear ’ must be of such a nature and extent as to unsettle the mind of the 
person on whom it operates, and take away from his acts that element of free, volun¬ 
tary action which alone ronstitutes consent. Where the threats are not necessarily 
of a character to ekcite such alarm, it becomes a question for the jury whether they 
were made under such circumstances of intimidatiwi as to have that effect®. Thus,, 
threatening to expose a clergyman, who had criminal intercourse with a woman m 
a house of ill-fame, in his own rhurch and village, to his own bishop, and to the arch¬ 
bishop ; and also to publish his shame in the newspaper was held to be such a threat 
as a man of ordinary firmness could not be expected to resist®. 

In R. V. Tomlinson^, Wills, J., said: “With regard to the doctrine that the 
threat must be of a nature to operate on a man of reasonably sound or ordinarily 
firm mind, I only desire to say that it ought, m my judgment, to receive a liberal 
construction in practice; otherwise great injustice may be done, for persons who are 
thus practised upon are not as a rule of average firmness; but I quite appreaate 
the fact that the threat must not be rme that ought to influence nobody ”. The rule 
that a threat is not of a criminal diaracter unless it be such as may overcorne the 
ordinary free will of a firm man, has reference to the general nature of the evil " 
ened, and not to the probable effect of the threat on the mind of the particular party^ 


» AUaJan. (18S5) 4 W. R. (Cr.) S. 

* Doraswamy Ayyar, (1924) 48 Mad. 

® First Report, s. 517, p. SOS 
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addressed*. . 

Threat of criminal accusatioo.—^The terror of a criminal charge, whether 
true or false, amounts to a fear of injury* The guilt or innocence of the party 
threatened is immaterial Therefore, although the piosecutor may be cross-examin¬ 
ed with a view to show that he is really guilty of the offence imputed to him, yet 
no evidence will be allowed to be given, even in cross-examination, by another wit¬ 
ness, to prove that the prosecutor is really guilty*. But it is material m considering 
the question whether, under the circumstances of the case, the intention of the accused 
was to extort money, or merely to compound a felony^. 

Extortion may be committed even though the threat may be to accuse a per¬ 
son of misconduct not amounting to an offence against the criminal law*. Even the 
threat need not be a threat to accuse before a judicial tribunal a threat to charge 
before any third person is enough*. 

Though to threaten to use the process of the law is perfectly lawful, to do so 
for the purpose of enforcing payment of more than is due is illegal, and such a threat 
made with such an object is a threat of injury sufficient to constitute extortion Where, 
therefore, the accused, whose goat had been injured by tlie complainant, demanded 
of her a sum in excess of his value, and by threatening to prosecute her, succeeded 
in obtaining payment of that amount, it was held that the accused was rightly con¬ 
victed of the oifence of extortion and the fact that the offence with which the com¬ 
plainant was liable to be charged was compoundable could make no difference m res¬ 
pect of his criminal liabiUty*. 

2f ' Dishonestly induces the person so put in fear to deliver to any per¬ 
son any ptopetty or valuable security, etc.’—^The element of dishonesty is the 
essence of this onence^ 

Delivery by the person pul in fear is essential Where a person through fear 
offers no resistance to the carrying off of his property, but docs not deliver any of 
the property to those who carry it off, the offence committed is robbery and not 
extortion®. 

An intent to extort money may be implied from circumstances, and does not 
require an express demand of money. But if it appear that the object is to com¬ 
pel the delivery of accounts of moneys honestly believed to be due and owing, there 
IS no evidence of the inient''^. Where the accuse forcibly removed certain property 
from Uie possession of the complainant claiming that the same belonged to himself and 
placed it in trust with a shopkeeper, and it appeared that there was some evidence 
to show that the property did in fact belong to the accused it was clear that the 
accused had no dishonest intention in removing the property, and no offence under 
this section was established against him”. 

' To any person ’.—It is not necessary that the threat sliould be used, and 
the property received, by one and the same individual. It may be a matter of 
arrangement between several persons that the threat should be used by some, and 
the property received by others; and they oil will be guilty of extortion'*. 

' Valuable security ’ is defined in s, 30, supra. There is no distinction bet¬ 
ween an unstamped or an unregistered document and a document executed by a 
minor. In both cases the document purports to be a document whereby a legal nght 
is created or a person acknowledges that he lies under a legal disability, ^\■here a 


' rJiomaj Smilh, (1849) 1 Den. Cr. C. 

sia 

2 Mobattuk. (1S67) 7 W. R. (Cr.) 2S; 
]amts Gardner. (1824) 1 C. & P. 479. 

* Hotat$o Crafkntll. (ISdo) 10 Cox 403. 

♦ Richards, (1868) 11 Cox 43. 

s Tomiinsoa, 11S95) 1 Q- B. 706. 

< AVftjnjofl, (1837 ) 2 Mood. £. Rob. 14. 

2 SakircJJi .XppeJasamt. (1S95) 1 \Vcu 
441 : .Vfa Kan Tka, (1912) 6 a L. T. 92. 


14 Cr, L. J. 413. 

PadaU Chtncku Rcddi, (1882) 1 Ukx 
(C (1SS6) 5 tv, K, 

•• CofA'an. (1865 ) 4 F. i F. 316 

"*L ^ 
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minor boy was forced to execute a handnote, it amounted to a valuable security with¬ 
in the meaning of tlxis section read with s. 30V 

* An}thiag signed or scaled which may he con>’crfed into a \’aluable securiry’. 
—These words denote that incomplete deeds may be the subject of extortion under 
tins expression. For instance, A signs bis name to a blank paper or to a promis¬ 
sory note in whicli date, sums, etc, are not filled up ; or A having caused a deed or 
a bond to be prepared, has signed and sealed it, but has not yet dcli\-ered it as his 
deed, Uiis act of delivery being that wliich gives full legal effect and operation to- 
tlie instrument In eadi of tliese cases the blank paper and Uie incomplete deed 
are subjects of extortions. 

Statutory appUcaiion.—See Uie Indian Army Act (VIII of 1911), s, 35 (o).- 
CASES. 

Threat of loss of appointment.—^The making use of real or supjxised in¬ 
fluence to obtain money from a person against his will under threat, in case of refusal, 
of Joss of an appointment, amounts lo extortion*. 

Money extorted by a threat of wrongful confinement.—The accused arrest¬ 
ed one J, wrongfully confined him, and extorted from him Rs. 200 under a threat 
that he would not be rdie\-cd unless the money were paid. This money was paid 
by P, a money-lender, who lent it to J. It was held that the accused was guilty 
under s. 384, but P could not be rc^rded as an accompliccV 

Where a polioeman, late at night, met the prosecutor, who had just parted 
from a female in a street, to whom he had been talking, and told him tliat he had 
been tallang to a prostitute, and that he must go with him, to the Bridewell and tliat 
the prosecutor was under a penalty of £l for talking to a prostitute in the street, 
and that if tlie prosecutor would give him 5s. he might go about his business, ;t was 
held that tlus amounted to extortion*. 

A acted as auctioneer at a mock auction. A imocked down some cloth for 
26s. to B, who had not bid for it, as A knew. B refused to take Uie doth or to pay 
for it; A refused to allow her to Icaie the room unless she paid. Ultimatdy, she 
paid the 26s. to A, and took the doth. She paid 26s. because she was afraid. It was 
held tliat A was guilty of larocny*. Under (he Code this would be extortion. 

Tlircat of incendiarism.—A letter written to a banker, slating that it was in¬ 
tended by a cracksman to bum his books and cause his bank to stop, and that, if 
£250 were put in a certain place, Uie writer of the letter would prevent the mischief, 
but if tlie money was not put there, it would happen, was held to be a letter demand¬ 
ing money by threaU. 

Threat of a criminal charge.—^^Vhc^e Uie accused threatened A’s father that 
he would accuse A of liaring committed an abominable offence upon a mare, for 
Uic purpose of putting off the mare and fordng the father, under terror of the threat¬ 
ened charge, to buy and pay for her at the accused’s price, it was held that the 
accused was guilty of extortion*. 

Money c.\iortcd by frightening a person.—The prosecutrix ga\e L, a travel¬ 
ling gnndcr, six knives to grind for her, the ordinary charge for grinding whi^ would 
be Is. 3d. L ground Uie knives, and then demanded with threats 5s. 6d. as his chaise 
from Uie prosccutnx. The prosecutrix, being thus friglitencd, in consequence of her 
fears, paid L the sum demanded. It was held that this was obtaining money by 
Uircat’. Where some vacanators threatened to cause pam to children while taking. 


* Ramanarain Sahu, (1933) 15 P. L. T. 

66. 

: M. & M. 346. 

* .iMffT .Ui V. OmeJ /Ui. (1872) 

18 W. R (Cr) 17. 

* Akiiov Kumar V. Jatai ChutuJcr, (1900) 
27 Cal 925. 
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lymph from their arms unless they recdvcd some money, it was held that they were 
guilty of this offence*. 

Illegal exaction of money.—A cloth-seller was threatened with the imposi¬ 
tion of a if he continued to sell foreign doth. He continued to sell such cloth, 
and, to enforce payment of the fine, his diop was picketed for two hours and he lost 
a certain amount of business and ultimately paid tlie fine. It was held that the per¬ 
son responsible for the picketing, who had been ainvicted under s 385, was rightly 
convicted, and might very well have been convicted under this section*. Where a 
person, without any right took away cattle belonging to another and declined to 
release them until he was paid a certain sum and it was on receipt of that sum that 
he released them, it was held that he was guilty of extortion* A village cnauhdai 
arrested one A who was stealing a few wisps of sarson outside his circle and after 
detaining him for the whole night released him upon payment of a bribe of ten 
rupees for foibeanng to report to the police It was held that he was guilty under 
this section*. 

No extortion.—The mere issue of an order to collect statistical information 
by a police-officer®; a refusal to allow people to carry away firewood collected in 
a Government forest without payment of proper fees*. a payment taken from the 
owners of trespassing cattle under the influence of a threat that the cattle nouJd be 
impounded if the payment were refused*. and a bond obtained under the threat of 
reusing service as Vakil®, were held not to constitute extortion 

A mkak khawan is not bound to read a mfeoft for a person unless he chooses 
to do so, and it is no offence for him to demand any fee he likes for doing so-'. 

Mere presence is not abetment.—The mere fact that the offence of extortion 
IS committed in the presence of a village watchman, without eliciting approval on 
his part, does not render him liable as an abettor of the offence’" , 


PRACTICE. 


Evidence.—Provo (1) that the accused put the complainant in fear of some 

injury 

(2) That such injury was either to the complainant or to some other person. 

(3) That the accused did so intentionally. 

(4) That he thereby induced the person so put in fear to deliver to some per¬ 
son some property or valuable sccunty, or something signed or scaled, which was 
convertible into a valuable security. 

(5) That the accused acted dishonestly »n doing as above. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundablc—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first or second class. 

Where it is doubtful wlicther property is obtained by fraudulent inducement 
or by putting in fear of injury, the accused can be punished either for extortion or 
for cheating**. 

place of trial.—See ill, (c) to s. 179, Criminal Procedure Code. 

Cliargc.— I (name and office of Magiitiatc, etc.,) hereby charge you (name 
of accused) as follows:— 

That you, on or about the-day o!-at-, committed extortion by 

putting in fear of a certam injury, to wit-. and thereby dishonestly induced 

Uic said AB to deliver to you a certain property, to wit-; and that >-ou thereby 


* //ar/ Ifar. (tSS6) 1 G P. L. R. 24 

* Chalutbhul (1922) 45 AIL 137; Ma- 
man! tiao. (1923 ) 25 Cr. L. J. 6a 

* Habtb-ul-iazzaq, (1923 ) 46 .Ml. 81. 

* Dhasuan Diti. (1930) 52 .UL 203. 

® .Vra/an. (I&JS) 4 U'. R. (Cr.J 5. 

« A'aJar. (1866) 3 R H. C (Cr. 

C) 45. 


• (fSSO) I U nr 433 ; PcI^iVfi//a Vireppa 

(1SS3) 1 Wtir 44a ^ 

• (J870) 5 .M. a C .Appx. 14- 

• Dtn. (1923 ) 4 Lah. 179. 

** CfiPd CkunJer SitJaf v. /'oo.maRt St'xa 
(1SS2I S Cat 723. 

** Rimn^cm Ckoickttdcr, {1663) 

R. (Cr.) 32. ^ ' 
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minor boy was forced to execute a handnote, it amounted to a valuable security with*- 
in the meaning of this section read with s 30K 

’ Anything signed or sealed which may be converted into a valuable securjtyV 
—These words denote that incomplete deeds may be the subject of extortion under 
this expression. For instance, A signs his name to a blank paper or to a promiS' 
sory note in which date, sums, etc., are not filial up: or A having caused a deed or 
a bond to be prepared, has signed and sealed it, but has not yet delivered it as his- 
deed, this act of delivery being that which gives full legal effect and operation to- 
the instrument In each of these cases the blank paper and the incomplete deed 
are subjects of extortion^. 

Statutory application.—See the Indian Army Act (VIII of 1911), s. 35 (c)- 
CASES. 

Threat of loss of appointment.—^The making use of real or supposed in¬ 
fluence to obtain money from a person against his will under threat, in case of refusal, 
of loss of an appointment, amounts to extortion.^ 

Money extorted by a threat of wrongful confinement .—^The accused arrest¬ 
ed one J, wrongfully confined him. and extorted from him Rs. 200 under a threat 
that he would not be relieved unless the money were paid. This money was paid 
by P, a money-lender, who lent it to ]. It was held that the accused was guilty 
under s 364, but P could not be regarded as an accomplice*. 

Where a policeman, late at night, met the prosecutor, who had just parted 
from a female in a street, to whom he had bwn talldng, and told him that he had 
been talking to a prostitute, and that he must go with him to the Bridewell and that* 
the prosecutor was under a penalty of £l for talking to’a prostitute in the street, 
and that :f the prosecutor would give him 5s. he might go about his business, it was 
held that this amounted to extortim^ 

A acted as auctioneer at a mock auction. A Imocked down some cloth for 
26s, to B, who had not bid for it, as A knew B refused to take the doth or to pay' 
for It; A refused to allow her to leave the room unless she paid. Ultimately, she 
paid the 26s. to A, and took the doth She paid 26s. because she was afraid It was* 
held that A was guilty of larceny®. Under the Code this would be extortion. 

Threat of incendiarism.—A letter written to a banker, statirig that it was in¬ 
tended by a cracksman to bum his books and cause his bank to stop, and that, if 
£250 were put m a certain place, the wnter of the letter would prevent the mischief,, 
but if the money was not put there, it would happen, was held to be a letter demand¬ 
ing money by threats 

Threat of a criminal charge.—^Where the accused threatened A’s father that 
he would accuse A of having committed an abominable offence upon a mare, for 
the puipose of putting off the mare and fordng the father, under terror of the threat¬ 
ened charge, to buy and pay for her at the accused’s pric^ it was held that the 
accused was guilty of extortion*. 

Money extorted by frightening a person.—^The prosecutrix gave L, a 
ling grinder, six knives to grind for her, the ordinary charge for grinding which would 
be Is. 3d. L ground the knives, and then demanded with threats 5s, 6d. as his charge 
from the prosecutrix. The prosecutrix, being thus frightened, in consequence of 
fears, paid L tlic sum demanded. It was held that this was obtaining money by 
threat’. Where some vaccinators threatened to cause pain to children while taking. 


r Ramanatain Sahu, (1933) 15 P. L. T. 

66 . 

2 M. &. M 346, 

r Ameer Abbas Ah v. Omed Ah. (1872) 
18 W. R. (Cr.) 17. 

* Akhoy Kumar V. Josat Chunder, (1900) 
27 CaL 923. 


s James Robertson. (1^), ,2 r 

* PcUi AleCralh, (1869) L. R. 1 C. C. 

^l^homas Smith, (1849) 2 

* Henry Redman. (1865) L, R, I C. t-- 

’ Lovell. (1831) 8 Q. B D, 1&>. 
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lymph from their arms unless they ra:eived some money, it was held that they were 
guilty of this offence^. 

Illegal exaction of money.—A doth-seller was threatened with the imposi¬ 
tion of a fine if he continued to sell loreign cloth. He continued to sell such cloth, 
and, to enforce payment of the fine, his was picketed for two hours and he lost 
a certain amount of business and ultimately paid the fine. It was held that the per¬ 
son responsible for the picketing, who had been convicted under s 385, was rightly 
convicted, and might very well have been convicted under this section*. Where a 
person, without any right took away cattle belonging to another and declined to 
release them until he was paid a certain sum and it was on receipt of that sum that 
he released them, it was held that he was guilty of extortion* A village cnauktdai 
arrested one A who was stealing a few wisps of sarson outside his circle and after 
detaining him for the whole rught released him upon payment of a bribe of ten 
rupees for forbearing to report to the police. It was held that he was guilty under 
this section*. 

No extortion.—^The mere issue of an order to collect statistical information 
by a police-officer®; a refusal to allow people to carry away firew'ood collected m 
a Government forest without payment of proper fees® , a payment taken from the 
owners of trespassing cattle under the influence of a threat that the cattle would be 
impounded if the payment were refused"'; and a bond obtained under the threat of 
refusing service as Vakil®, were held not to constitute extortion 

A ntkah khawati is not bound to read a mkah for a person unless he chooses 
to do so, and it is no offence for him to demand any fee he likes for doing so* 

Mere presence is not abetment.—The mere fact that the offence of extortion 
IS committed m the presence of a village watchman, without eliciting approval on 
his part, docs not render him liable as an abettor of the offence"' . 

PRACTICE. 


Eiidcnce.—Provo (1) that the accused put the complainant m fear of some 

injury. 

(2) That such injury was either to the complainant or to some other person. 

(3) That the accused did so intentionally. 

(4) That he thereby induced the person so put m fear to deliicr to some pier- 
son some property or valuable security, or something signed or scaled, which was 
convertible into a valuable security. 

(5) That the accused acted dishonestly in doing as abo\c. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first or second class. 

Where it is doubtful whctlicr property is obtained by fraudulent inducement 
or by putting m fear of mjury, Uic accused can be punished cither (or extortion or 
for dicating”. 


Place of trial.—See ill. (c) to s. 179, Criminal Procedure Code. 


Charge.—I {tiame and office of Magistrate, Nc..) hereby charge you {name 
of accused) as follows:— 

That >-ou. on or about the-day of-. at-, committed extortion bv 

putting AB m fear of a certam injury, to wit-, and thereby dishonestly induced 

Uie said AB to deliver to you a certam property, to wit-; and that you thereby 


* ;/ari Ifar. (1SS6) 1 C P. L. R. 24. 

» ChalMjfchuj. (1922) 45 AU. 137; Ala- 
mant Hao. (1933) 25 Cr. L. J. GA 

* tlabib ul-razzaq, (1923 ) 46 AIL 81. 

* Bhasuan Dm. (1930 ) 52 .\1L 203. 

» .\fcaian. (1S65) 4 W. R. (Cr.) 5. 

« Kadar. (1S66) 3 B. II. C. (Cr. 

C) 45. 


CIB33) 1 Wdr 

■ 5 XI. H. C Appi, It 

’ Auani Oin, (193) 4 

(rss2?§^(S“^ 

It (ST”™" (1865) 3 W. 
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coramitted an offence punishable under s. 383 of the Indian Penal Code and within 
my cognizance [or the cognizance of the Court of Session (or the High Court)]. 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate omit these loords)} on the szud charge. * 

Punishment.—For enhanced punishment in the case of members of a tnbe, 
gang, or class, see the Criminal Tnbes Act (II of 1697), s. 6. 

385. Whoever, in order to the committing of extortion, puts 

X, . any person in fear, or attempts to put any person in 

fear of injury in fear, of any injury\ shall be punished with impri- 

order to commit sonment of either description for a term which may 

extend to two years, or with fine, or with both. 

COMMENT. 

By this section a distinction between the inchoate and the consummated of¬ 
fence IS recognised. The attempt to commit extortion has proceeded so far towards 
completion that a person has been put in fear of injury, or that there has been an 
attempt to excite such fear; but the offence is incomplete because there has been no 
delivery of property, etc. The Court must be satisfied that the putting in fear was 
with the intention of extorting a delivery of property^ Where a Mukhtyar on be¬ 
half of the accused threatened to put questions to the complamant and the ladies of 
his household (who were witnesses) which were entirely irrelevant, scandalous and 
indecent with a view to extort money, it was held that the Mukhtyar was guilty of 
an offence under this section*. 

' 1. 'Injury'.—See s 44, supra 

PRACTICE. 

Evidence.—Prove (1) that the accused put the complainant m fear, or attempt¬ 
ed to put him in fear. 

(2) That the fear was regarding some injury 

(3) That the accused did as above to commit extortion. 

Procedure.—Not cognizable—^Warrant—Bailable—^Not compoundable—^Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first or second class. 

386. Whoever commits extortion by putting any person in fear 
Extortion b death or of grievous hurt to that person or to any 

putU^ a person in Other, shall be punished with imprisonment of either 
fe^ of death or description for a term which may extend to ten 
grievous years, and shall also be liable to fine. 

COMMENT. 

If the fear caused is that of death or of grievous hurt it naturally causes 
great alarm. The section, therefore, provides for severe penalty in such cases. 

PRACTICE. 

Evidence.—Prove the same points as those required for s. 384, but prove 
in point (1) that the fear was of death or of grievous hurt. 

Procedure.—^Not cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Court of Session. 


M. & hL 347. 


* Fazlur Rahman, (1929) 9 Pat* 725. 
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387. Whoever, in order to the committing of extortion, puts 
• Putting person in or attempts to put any person in fear of death or of 

fear of death or grievous hurt* to that person or to any other, shall 

ot grievous hurt, in , i_ j *^1 ■ * ^ 

order to commit ex- DC punisned With imprisonment of either descrip- 

^^0*^ tion for a term which may extend to seven years, 

and shall also be liable to fine. 

COMMENT 

Tile relation between this section and s. 386 is the same as that between ss. 385 
and 384 

1. ' In fear of death or of grievous hurt —It is not necessary that the fear 
of death or of grievous hurt should be instantaneous*. 

See s. 46 as to the meaning of ‘ death ’ and s 320 as to ‘ grievous hurt 

The feigmng of an attempt to commit suicide in order to extort money is an 
offence under this section*. 


PRACTICE. 


Evidence.—Prove that the accused put or attempted to put the complainant 
in fear of death or of grievous hurt to him or to some other person m order to com¬ 
mit extortion*. 

Procedure.—Not cognizable—Warrant—Not bailable^Not compoundable— 
Triable by Court of Session. 

Separate conviaions.—Separate oinvicUons cannot be passed under both* 
6 365 and this section*. ^ 

Charge.—See s. 385. For Uie expression “ in fear of injury ” substitute “ in 
fear of death or grievous hurt”. 

Punishment.—As to crimes on the Frontier, see the FronUcr Crimes Regula¬ 
tion (III of 1901), ss 11 (3) (d). 12 (2). As to Burma, see the Burma Laws Act 
(Xni of 1898), s (3) (6) and sch. II. 


388. Whoever commits extortion by putting any person in fear 
Extortion by accusation* against that person or any other, of 


threat of 
Uon of an olfence 
pumshable with 
death or transport¬ 
ation, etc 


having committed or attempted to commit any of¬ 
fence* punishable with death, or with transportation 
for life, or with imprisonment for a term which may 
extend to ten years, or of having attempted to in¬ 
duce any other person to commit such offence, shall be punished 
with imprisonment of cither description for a term which may e.v- 
tend to ten years, and shall also be liable to fine ; and, if the offence 
be one punishable under section 377 of this Code, may be punished 
with transportation for life. 

COMMENT. 


Tlie aggravating circumstance under this section is the threat of an accusa¬ 
tion of an offence punisliablc with death, transportatkn for life or with imprison¬ 
ment for ten years. If the accusation » of lumtural offence (s. 377) then the 
penalty provided is severer. * 

1. * Fear of an accusation whether the pcrsco against 


Tun Bau, (1912) 6 L. B. It. 
Crffury, (186(3) 1 Ind. Juf. 
I'ldr s. 3^, sup. 
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whom the accusation is threatened be innocent or guilty if the accused intended to 
extort moneys. 

2. ‘ Offence —^The word * offaice’ineans a thing punishable under the Code 
or any special or local law (s. 40). 

‘ PRACTICE. 

Evidence.—Prove the same pioints as those required for s. 384, showing that 
the fear was occasioned by a threat of an accusation of having committed, or having 
attempted to commit, or induced some one else to commit, an offence punishable 
with death, or with transportation for life, or ten years' imprisonment, or unnatural 
offence (s. 377). 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session. 

Charge.—I (yione aid office of Mogislrole, etc.,) hereby charge you {name 
of accused) as follows;— 

That you, on or about the - day of-—, at-, committed extortion by 

putting AB m fear of an accusation against him or against-;—of having committed 
[or attempted to commit] an offence punishable with death [or with transportation for 
life, or with imprisonment, etc.], to wit, the offmee of {specify the name of the offence), 
and thereby dishonestly induced the said AB to deliver to you {mention the thing or pro- 
peHy) j and that you thereby committed an offence punishable under s. 388 of the 
Indian Penal Code and within the cognizance of the Court of Session (or the High 
Court). 

And I hereby direct that you be tried by tlic said Court on the said charge*. 

389. Whoever, in order to the committing of c.xtortion, puts 
Putting person in or attempts to put any person in fear of an accusa- 
oftff ^ person or any other, of having com- 

w commit^” e?S'- mitted, or attempted to commit, an offence* punish- 
able with death or with transportation for life, or 
with imprisonment for a term which may extend to ten years, shall 
be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to finej and, 
if the offence be punishable under section 377 of this Code, may be 
punished with transportation for life. 

COMMENT. 

This section bears the same rdation to s 388 as s. 385 bears to s. 384. 

1. ‘ Offence—^The word ‘ offence ’ here denotes a thing punishable under 
the Code or any special or local law (s. 40). 

PRACTICE. 

Evidence.—Prove (1) that the accused put, or attempted to put, a person in 

fear. 

(2) That the fear was of an accusation of an offence, or an attempt to com¬ 
mit it 

(3) That such offence was punishable with death, transportation for life or 
imprisonment for at least ten years 

''>^(4) That he did so in order to commit extortion (see s. 384). 

For the last provision, prove further that the accusation was of an unnatural 
offence (s>377). 

James dardner, (1824) 1 C. & P. 479, * Vide (1866) 6 W. R. (Cr. L.) 4. 

Jitchards. (1863) 11 Cox 43. 
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Procedure—Not cognizable—Warrant—Bailable—Not compoundable—Tnable 
•by Court of Session. 

Charge.—See s. 385, supra. 

Punishment. —As to crimes on the Frontier, see the Frontier Crimes Regula¬ 
tion (III of 1901), ss 11 (3) (d) and 12 (2). As to Burma, see the Burma Laws 
-Act (XIII of 1898) s. 4 (3) (d) and sch. II. 


Of Robbery and Dacoity. 


Robber)'. 


When 

.robber)’. 


390. In all robbery there is cither theft or 
extortion. 

Theft is “ robbery ” if, in order to the committing of the theft, 
or in committing the theft, or in carrying away’ or 
attempting to carry away property obtained by the 
thett, the offender, for that end^ voluntarily causes’ 
or attempts to cause to any person* death or hurt or wrongful res¬ 
traint, or fear of instant death’ or of instant hurt®, or of instant 
wrongful restraint' 

Extortion is “ robbery ” if the offender, at the time of com- 
mitting the extortion, is m the presence’ of the per¬ 
is robber)^** ° son put in fear, and commits the extortion by putting 
that person in fear of instant death, of instant hurt, 
or of instant wrongful restraint to that person, or to some other per¬ 
son’, and, by so putting in fear, induces the person so put in fear then 
and there to deliver up the thing extorted 

Explanation .—The offender is said to be present if he is sufli- 
ciently near to put the other person in fear of instant death, of in¬ 
stant hurt, or of instant wrongful restraint. 


1LLUSTR,\T10NS 

(a) A holds Z down, and Iraudulcntly takes Z’s money and jewels from 2’s 
clothes, without Z’s consent. Here A has committed Uieft, and, in order to Uie 
committing of that theft, has voluntanly caused wrongful restraint to Z. A has 
therefore committed robbery 

(b) A meets Z on the higli-road, shows a pistol, and demands Z’s purse. Z, 
in consequence, sunenders his purse. Here A has extorted the purse from Z by 
putting him in fear of instant hurt, and being at the time of committing Uic e.xlortion 
m his presence. A has tlierefore committed robbery. 

(c) A meets Z and Z’s child on the high-road. A takes the child, and 
threatens to fling it down a prt-cipicc, unless Z delivers his purse. Z, m consequence, 
delivers lus purse. Here A has extorted the purse from Z, by causing Z to be in 
fear of instant hurt to Uie duld who is tlierc present. A has tlierefore committed 
robber)' on Z. 

(d) .\ obtains property from Z by sajmg—"Your cliild is in the hands of 
my gang, and will be put to dcatli unless >ou send us ten thousand rupees ”. This 
IS extortion, and pumdiablc as sudi: but it is nc^ robber)', unless Z is put in fear 
of die instant death of his duld. 


COMMENT. 

Robbery is a special and aggravated form of cither theft or extortian. ‘ Rob¬ 
bery ’ means a fdonious taking from the person of another or in his presence against 
Kvs will, by vlolcnnai or putUnj him iti feat*. 

» KaraU PiosaJ Dulla V. Tke East Wun Jty. Co.. (15CS) -tS C L. J. 32. 35 . 
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whom the accusation js threatened be innocent or guiJty if the accused intended to 
extort moneys. 

2. ' Offence —The word ‘ offence ’ iroans a thing punishable under the Code 
or any special or local law (s. 40). 


PRACTICE. 


Evidence.—Prove the same points as those required for s. 384, showing that 
the fear was occasioned by a threat of an accusation of having committed, or having 
attempted to commit, or induced seme one else to commit, an offence punishable 
with death, or with transportation for life, or ten years’ imprisonment, or unnatural 
offence (s. 377). 

Procedure.—Not cognizable—^Warrant—Bailable—Not compoundable—Triable 
by Court of Session. 

Charge.—I {name and office of Magistrale, etc.,) hereby charge you {name 
of accused) as follows;— 

That you, on or about the-day of-, at-, committed extortion by 

putting AB m fear of an accusation against him or against-;—of having committed 
[or attempted to commit] an offence punishable with death [or with transportation for 
life, or with imprisonment, etc.), to wit, the offence of (specify the name of the offence), 
and thereby dishonestly induced the said AB to ddiver to you {mention the tkmg or pro¬ 
perty) , and tliat you thereby committed an offence punishable under s. 388 of the 
Indian Penal Code and within the cognizance of the Court of Session (or the High 
Court). 

And I hereby direct that you be tried by the said Court on the said charge*. 

389. Whoever, in order to the committing of extortion, puts 
Putting person io Of attempts to put any person in fear of an accusa- 

fearot accusation tion, against that person or any Other, of having com* 

to commit*” exto? mitced. Of attempted to commit, an offence* punish- 
able with death or with transportation for life, or 
with imprisonment for a term which may extend to ten years, shall 
be punished with imprisonment of cither description for a term 
which may extend to ten years, and shall also be liable to fine; and, 
if the offence be punishable under section 377 of this Code, may be 
punished with transportation for life. 

COMMENT. 

This section bears the same relation to s. 388 as s. 385 bears to s 384. 

1. 'Offence'.—^The word ‘offence’ here denotes a thing punishable under 
the Code or any special or local Jaw (s. 40). 


PRACTICE. 

Evidence.—Prove (1) that the accused put, or attempted to put, a person in 

fear. 

(2) That the fear was of an accusation of an offence, or an attempt to com¬ 
mit it. 

(3) That such offence was punishable with death, transportation for life or 
imprisonment for at least ten years 

\ (4) That he did so in order to commit extortion (see s. 384). 

For the last provision, prove further that the accusation was of an unnatural 
offence (s\377). 

James Gurdner, (1824) 1 C & P 479; » Vtde (1856) 6 W. R. (Cr. L) 4. 

Hichards, (1863) 11 Cox 43. 

\ 



•SECS. 388-390.] EXTOBnoN. 943 

Procedure—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session. 

Charge.—See s. 385, supra. 

Punishment. —As to crimes on the Frontier, see the Frontier Crimes Regula¬ 
tion (III of 1301), ss. 11 (3) (dl and 12 (2). As to Burma, see the Burma Laws 
Act (XIII of 1898) s 4 (3) (d) and sch 11. 


Of Robbery and Dacoity. 


Robbery. 


390. In all robbery there is either theft or 
extortion. 

Theft is “ robbery ” if, in order to the committing of the theft, 
or.in committing the theft, or in carrying away' or 
-robbS attempting to carry away property obtained by the 

thett, the offender, for that end^, voluntarily causes' 
or attempts to cause to any person* death or hurt or wrongful res¬ 
traint, or fear of instant death* or of instant hurt'*, or of instant 
wrongful restraint^ 

Extortion is “robbery” if the offender, at the time of com- 
wh rti niitting the extortion, is in the presence' of the per- 
•U robbery” ^ son put in fear, and commits the extortion by putting 
that person in fear of instant death, of instant hurt, 
or of instant wrongful restraint to that person, or to some other per¬ 
son’, and, by so putting in fear, induces the person so put in fear then 
and there to deliver up the thing extorted. 

Explanation .—The offender is said to be present if he is suffi¬ 
ciently near to put the other person in fear of instant death, of in¬ 
stant hurt, or of instant wrongful restraint. 


1LLUSTR.\TI0NS. 

(a) A holds Z donn. and fraudulently lakes Z’s money and jetvels from Z’s 
clothes, without Z’s consent. Here A has committed theft, and, in order to Uie 
committing of that theft, has voluntarily caused wrongful restraint to Z. A has 
therefore committed robbery. 

(&) A meets Z on the high-road, sliows a pistol, and demands Z’s purse. Z, 
in consequence, surrenders Ills purse. Here A lias e.ttorted the purse from Z by 
putting him in fear of instant hurt, and being at the time of commitUng the extortion 
m his presence A has therefore committed robbery. 

(c) A meets Z and Z’s child on the high-road. A takes the child, and 
threatens to fling it down a precipice, unless Z deli\xrs his purse. Z. in consequence, 
delivers his purse. Here A has extorted the purse from Z, by causing Z to be in 
fear of instant hurt to the cliild who is there present. A has therefore committed 
robbcr>' on Z. 

(d) .A obtains property from Z by sajmg—"Your diild is m the hands of 
my gang, and will be put to dcalli unless jou send us ten thousand rupees”. This 
IS extortion, and punidiablc as such: but it is not robbery, unless Z is put in fear 
of (lie instant death of his clnld. 


COMMENT. 

Robbery is a siicaal and aggrarated form of aUier theft or extortioa * Rob- 
bery ’ means a felonious taking from the person of another or in his presence against 
his will, by \iolcnce or putting him in fear*. 

» Hatch Ptosai Dutla The East Induin Ry. C<», (1923) -iS C L J. 32. 35. 
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The authors of the Code say : “ In one single class of cases, theft and extor¬ 
tion are in practice confounded together so inextricably, that no judge, however saga¬ 
cious, could discnminate between them. This class of cases therefore has, in all 
systems of jurisprudence.. .been treated as a perfectly distinct class ;.. .We have there¬ 
fore made robbery a separate crime. 

“ There can be no case of robbery which does not fall within the defimtion 
either of theft or of extortion; hut in practice it will perpetually be matter of doubt 
whether a particular act of robbery was a theft or an extortion. A large propoitioni 
of robberies will be half theft, half extortion. A seizes Z, threatens to murder him, 
unless he delivers all his property, and begins to pull off Z‘s ornaments. Z in terror 
begs that A will take all he has, and spare his life, assists in taking off his ornaments, 
and delivers them to A. Here, such ornaments as A took without Z’s consent are 
talcen by theft Those which Z delivered up from fear of death are acquired by . 
extortion. It is by no means improbable that Z’s nght-arm bracelet may have been 
obtained by theft, and left-arm bracelet by extortion; that the rupees in Z’s girdle- 
may have been obtained by theft, and those in his turban by extortion. Probably 
in mne-tenths of the robberies which arc committed, something like this actually 
takes place, and it is probable that a few minutes later neither the robber nor the 
person robbed would be able to recollect in what proportions theft and extortion were 
mixed m the crime; nor is it at all necessary for the ends of justice that this should 
be ascertained. For though, in general, the consent of a sufferer is a circumstance 
which very materially modifies the character of the offence, and which ought, there¬ 
fore, to be made known to the Courts, yet the consent which a person gives to the 
taking of his property by a ruffian who holds a pistol to his breast is a circumstance 
altogether immaterial 

The chief distinguishing element in robbery is the presence of imminent fear 
or violence. 

T^e explanation and illustrations (c) and (d) mark the distinction between* 
simple extortion and extortion which is robbery. 

The section contemplates Uiat the accused should have, from the very start, 
the intention to depnve the complainant of the property, and should for that purpose 
either hurt him or place him under wrongful restraint*. 

1. * Carrying away —Even if death, hurt, or wrongful restraint, or fear of 
any of these, is caused after committing the theft m order to carry away the property 
obtained by theft, this offence would be committed. According to English law the- 
force which converts theft into robbery must be used before or at the time of taking, • 
and must be of such a nature as to show that it was intended to overpower the party 
robbed, and prevent his resisting, and not merely to get possession of the property 
stolen. Thus, if a man walking after a woman in the street were by violence to 
pull her shawl from her shoulders, though he might use considerable violence, it 
would not be highway robbery, because the violent was not for the purpose of over¬ 
powering the party robbed, but only to get poss^ion of the property*. 

2. ' For that end ’.—The essence of the offence is that the offender for 
end of committing theft, or carrying away or attempting to carry away properties 
obtained by theft, voluntarily causes or attempts to cause to any person death or hurt 
or wrongful restraint or fear of instant death or of instant hurt or of instant wrong¬ 
ful restraint*. Death, hurt, or wrongful restraint, must be caused in committing 
theft, or in carrying away property obtained by theft®. The words “ for that end 
cannot be read as meaning in those arcumstanas as that would widen the applica¬ 
tion of the section®. The hurt contemplated murt be a conscious and voluntary act 
on the part of the thief for the purpose of overpowering resistance on the part of 


* Note N, p. 162. 

* Mtr Baz, (1935 ) 36 Cr. L. J. 894. 

s Thomas GnosU, (1824) 1 C & P. 30*. 

* Malhura Thakur, (1901) 6 C. W. N. 72, 


» Ruhman Khan, (1865) 3 W. ^ (Cr.) 
14; Kaho Kerio. (1872) Cr. R.. June 27. 
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the victim, quite separate and distinct from the of theft itself*. The use of 
violence will not convert the offence of theft into robbery unless the violence be com¬ 
mitted for one of the ends specified in this section Where the accused abandoned 
the property obtained by theft and threw stones at his pursuer to deter him from 
contmuing the pursuit, it was held that the acoised was guilty of theft and not ol 
robbery*. 

Hurt independent of theft does not amount to robbery.—Where hurt or 
fear of instant hurt was caused by five or more persons for the purpose of dispossess¬ 
ing persons already in possession of some premises and had no relation to the com¬ 
mission of theft, although the theft might have committed at the same time as 
a perfectly independent act, it was held that this did not amount to robbery*, 

\Vhere a child of four years of age was stnpped of its ornaments and when 
the child threatened to tell its mother it was beaten, it was held that the offence com¬ 
mitted was one of theft and not of robbery*. 

A had set wires in which game was caught. B, a game-keeper, found them 
and took the game and wires for the use of the lord of the manor A demanded 
them with menaces, and B gave them up. The jury found that A acted under a bona 
fide impression that the game and wires were his property It was held that A had 
not committed robbery®. 

3. ’ Voluncarify causes—These words denote that an accidental infliction 
of injury by a thief will not convert his offence into robbery Thus, where a person 
while cutting a string, by which a basket was tied, with intent to steal it, accidentally 
cut the wrist of the owner, who at the moment tried to seize and keep the basket, 
and ran away with it, it was held that the offence committed was theft and not rob 
bery*. But, where, m committing theft, there is indubitably an intention, seconded 
by an attempt to cause hurt, the offence would be robbery*. 

’ Voluntarily—See s. 39. supra. 

4. 'To any person’.—The ‘person’ need not be ilie one from whose posses¬ 
sion the tiling is taken. 

5. ' fear of instant death '.—See s. 46, supra, as to the meaning of' death 
It IS not necessary that fear should be caused to the owner of the house after tlic 
robbers have entered the house. If the rt^bers scare away the owner on account of 
the fear caused in his mind before they are able to make an entry into the house, the 
offence of robbery would be quite complete On the other hand, where the owner 
of the house is scared away by a crowd of persons and the house is subsequently 
robbed by another crowd, acting independently of tlie first crowd, the offence would 
not be robbery*. 

6. 'Hurt ’.—See s. 319, supra. Where A and B were stealing mangoes 
from a tree, C surprised them, on which A knocked him down senseless with a stick*; 
and where a person, in snatching a nose-nng. wounded the woman in the nostnl. and 
caused her blood to flow*", this offence was comrrultcd. 

7. ' Wrongful restraint —Sec s. 339, supra. The accused stopped the 
comidainant’s boat in a stream reprcscntins themselves to be persons m authorily 
and saying that the boat was required by a ^Iagistrale to carry treasure, and then they 
plundered it. It was held that they were guilty of robbery**. tVTierc a bailiff handcuffed 


* Karmun. (1933 ) 35 P. L. H. 186, K 
Cr, U J 297. 

* (1865) 1 Wcir 442 ; Kalio Keih. (1872) 
Cr. H. June 27, 1872, Unrep. Cr, C. ^; 

Fo Thtl. (2917).29 Cr L. }. 27. 

» Otatuddt Manihi v Kariluddi Maniki. 
(1900 ) 5 C NV. N. 372. 

* Vadam Smzh. (1S92) 6 C P. L. R. 
(Cr.) 36. 

» HaU, (1828) 3 C i P. 409 


« Eduards, (1843) 1 Cox 32. 

Tfflai Bkter, (1865) 5 VV. R. (Cr.) 
9 ;>. 

• Yamin. (1924) 26 Cr. L. J. U3. 

» Huskrul Shakk. (1866) 6 (V, R. (Cr.) 
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*« Tttkei Bkfcr, (1866 ) 5 W. R. (Cr.) * 
« Dultthodun Skatk. (1866 ) 5 
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^ prisoner under pretence of carrying him to prison with greater safety, and by means 
of this violence extorted money, he was hdd guilty of robbery^. 

‘ Restraint’ implies abridgment of the liberty of a person against his will. 
Where a person is deprived of his will-power by sleep or otherwise he cannot, while 
m that condition, be subjected to any restraint. Where the accused locked from 
outside the room m which the watclunen of a building were asleep, and committed 
theft, it was held that the accused could not be held to hpve caused wrongful restraint 
to the watchmen and could not consequently be convicted of dacoity®. 

Where a police-officer obtained Rs. 7 from two prisoners on a promise of 
releasing them and threatened them that unless they gave him Rs. 200, he would 
confine them in the lock-up and keep them there for months while a charge of bnbery 
against them, in respect of Rs 7, was being investigated, and on his threat he was 
allowed to take certain ornaments, it was held that the offence committed was that of 
robbery®. 

8. * Presence —The explanation says that the offender is said to be present 
if he is sufficiently near to put the other person in fear of instant death, or of instant 
hurt, or of instant wrongful restraint. 

9. 'Fear of instant death,...to some other person’.—Imminent fear of 
death, hurt, etc, is necessary to bnng the section into operation. If a man holds 
another’s child over a river and threatens to throw it in unless the other gives him 
money, this will amount to robbery*. The pnncjple of robbery is violence; where 
the money is delivered through fear, that is constructive violence. 

CASES. 

Where the accused forced an camng from the ear of a lady*; where the accused 
tore some hair from a lady’s head in snatching a diamond pin from it®; where the 
accused took goods from the prosecutrix of the value of eight shillings, and by threats 
compelled her to take thirteen pence as payment for them’; where the accused, while 
the complainant was proceeding in a street, caught hold of the seals and chain of the 
complainant’s gold watch and pulled the watch out of his job and by giving two or 
three jerks broke the steel chain with which it was attached and then made off with 
it®; and where a person ran up against another for the purpose of diverting his atten¬ 
tion while he picked his pocket®, it was held that the force was sufficient to constitute 
the offence of robbery. 

391. When five or more persons conjointly commit or attempt 
_ to commit a robbery*, or where the whole number 

scoity. persons conjointly committing or attempting to 

commit a robbery, and persons present and aiding such commission 
or attempt, amount to five or more, every person so committing, at¬ 
tempting or aiding, is said to commit “’dacoity ”. 

COMMENT. 

Dacoity is robbery committed by five or more persons Abettors who^e 
present and aiding when the crime is committed are counted m the number. The 
number of persons concerned in the robbery must not be less than five. 

The essentials of the offence of a dacoity are that the theft should be perpetrat¬ 
ed by means either of actual violence or of threatened violence. The threatened 
violence may be implied in the conduct and character of tlie mob. It is not neccs- 


1 Samuel Gascotsne, (1783) 1 Leadi 280 

* Fateh Muhammad, (1927 ) 28 Cr. L. J. 

« 02 . 

* Basant Rai, (1896) P. R. No. 12 of 
1896. 

* 2 East P. C. 735, 736. 
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sary that tlie force or menace should be displayed by any overt act. It cannot avail 
the accused to say, or reduce the gravity of their offence, that no actual hurt was caus¬ 
ed as no one dared to resist the overwhelming show of force, which was sufficient to 
terrify, and did in fact terrify, those whose busmess it was to protect the property*. 
In a case of dacoity the circumstance that the inmates of the house, seeing the large 
number of the dacoits, do not offer any resistance and no force or violence is required 
or used docs not reduce the ^dacoity to theft* 

The authors of the Code say : “ We have provided punishment of exemplary 
severity for that atrocious crime which is desipiated in the Regulations of Bengal 
and Madras by the name of Dacoity This name we have thought it convenient to 
retain, for tlie purpose of denoting, not only actual gang-robbery, but the attempting 
to rob when such an attempt is made or aided by a gang”* The popular notion 
of dacoity was that of an outrage committed, at the very dead of night, by a band of 
ruffians, whose heads were covered and whose faces iverc disguised by chalk or some 
other mixture, and who had no private enmity with the peaceable and unfortunate 
house-holder, whom some one of the gang had previously, by secret inquiries, marked 
out for a prey 

Under this section the number of persons committing robbery must be five or 
more. Where the evidence showed that there were six robbers but at the trial three 
were acquitted, it was held that a conviction under this section uas not sustainable, 
and that the accused should be convicted under s 392* 

1. ' Conjointly commit or attempt to commit a robbery ’ —Where the accused 
did not actually take part in the dacoity but was with others before the dacoity and went 
With one of the dacoits to borrow a boat, and dunng the dacoity was left m the boat 
at a place some five or six miles from the place of the dacoity and was told to wait 
for other dacoits, it was held tliat the accused’s action did not come witlim the defi¬ 
nition of dacoity as he was not present Uiough he might have been aiding such com¬ 
mission or attempt*. A dacoity begins as soon as there is an attempt to commit 
robbery and a shot fired thereafter m order to keep off a rescue party and to allow the 
theft to be committed is an act committed m committing the dacoity within the mean¬ 
ing of this section*. 

Dacoity is either theft or extortion.—If no property is carried off, there is 
no dacoity but an offence under s 402*. Where several Hindus acting in concert 
forcibly removed an ox and two cows from the possession of a Mahomedan, not for 
the purpose of causing wrongful gain to Oicmselves or wrongful loss to the owner of 
the cattle but for the purpose of preventing the killing of Uic cows, it was held that 
they could not be convicted of dacoity but only of not*. But in a subsequent case 
tlic pnnciple of this decision has been held to be limited to tlie particular facts of 
that case. Where, therefore, a large body of Hmdus acting in concert and apparently 
under the influence of religious feeling attacked certain Maliomcdans who were dnv- 
ing cattle along a public road and forcibly depnved them of the possession of such 
cattle under circumstances which did not indicate any intention of subccqucntiy res- 
tonng the cattle to Uie Mahomedans. it was hdd that they were guilty of dacoity. 
The Court said : " The Indian Penal Code is a statute of the Legidaturc applicable 
to Muhammadans, Hmdus, Chnstians and all other sects alike. It is necessary m 
every civilized state tliat m order to protect the lives and property of the members 
of the community penal laws sliould exist and be enforced, and should be enforced no 
matter whcUicr tiic person who commits an offeno: against them is a Chnstian, or a 
Muhammadan, or a Hindu or member of any other religious denomination. Penal 
laws are made for tlie protection of all clashes alike, and they do not recognise any 
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: Ram Chand, (1932) 55 .\1L 117. 
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♦ Pidda Enatnanduiatu, (1910) 7 M. L. 
T. 340. 11 Cr. U J 249 ; lUam-uJ-din, (1SI7) 
39 All. 343. QrJAjr. (1927) 27 Cr. L. J. 
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ji pnsoner under pretence of carrying him to prison with greater safety, and by means 
of this violence extorted money, he was held guilty of robbery^. 

‘ Restraint’ implies abridgment of the liberty of a person against his will 
Where a person is deprivM of his will-power by sleep or otherwise he cannot, while 
in that condition, be subjected to any restraint. Where the accused locked from 
outside the room in which the watdunen of a building were asleep, and committed 
theft, it was held that the accused could not be held to hjive caused wrongful restraint 
to the watchmen and could not consequently be ainvicted of dacoity*. 

^Vhe^e a police-officer obtained Rs, 7 from two prisoners on a promise of 
releasing them and threatened them that unless they gave him Rs. 200, he would 
confine them in the lock-up and keep them there for months while a charge of bnbery 
against them, in respect of Rs. 7, was being investigated, and on his threat he was 
allowed to take certain ornaments, it was held that the offence committed was that of 
robbery®. 

8. ' Presence —The explanation says that the offender is said to be present 
if he is sufficiently near to put the other person in fear of instant death, or of instant 
hurt, or of instant wrongful restraint. 

P. 'Fear of iosrant death,...to some other person—Imminent fear of 
death, hurt, etc., is necessary to bring the section into operation. If a man holds 
another’s child over a river and threatens to throw it in unless the other gives him 
money, this will amount to robbery* The pnnciple of robbery is violence; where 
the money is delivered through fear, that is constructive violence. 

CASES. 

Where the accused forced an earring from the ear of a lady®; where the accused 
tore some hair from a lady’s head in snatching a diamond pin from it®; where the 
accused took goods from the prosecutrix of the value of eight shillings, and by threats 
compelled her to take thirteen pence as payment for them^; where the accused, while 
the complainant was proceeding in a street, caught hold of the seals and chain of the 
complainant’s gold watch and pulled the watch out of his fob and by giving tivo or 
three jerks broke the steel chain with which it was attached and then made off witn 
it ®; and where a person ran up against another for the purpose of diverting his atten¬ 
tion while he picked his pocket*, it was held that the force was sufficient to constitute 
the offence of robbery. 

391. When five or more persons conjointly commit or attempt 
to commit a robbery^ or where the whole number 
acoity persons conjointly committing or attempting to 

commit a robbery, and persons present and aiding such commission 
or attempt, amount to five or more, every person so committing, at¬ 
tempting or aiding, is said to commit “'dacoity 

COMMENT. 

Dacoity is robbery committed by five or more persons Abettors who are 
present and aiding when the crime is committed are counted m the number. tn>. 
number of persons concerned in the robbery must not be less than five. 

The essentials of the offence of a daanty are that the theft should be 
ed by means either of actual violaice or of threatened violence. The threaten 

violence may be implied in the conduct and character of the mob. It is not neccs- 
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sary that tlie force or menace should be displayed fay any overt act. It cannot avail 
the accused to say, or reduce the gravity of their offence, that no actual hurt was caus¬ 
ed as no one dared to resist the overwhelming show of force, which was sufiicient to 
temfy, and did m fact temfy, those whose business it was to protect the property^. 
In a case of dacoity the circumstance that the inmates of the house, seeing the large 
number of tlie dacoits, do not offer any resistance and no force or violence is required 
or used does not reduce the ^dacoity to theft^ 

The autliors of the Code say : “ We have provided punishment of exemplary 
seventy for that atrocious enme which is desipiated m the Regulations of Bengal 
and Madras by the name of Dacoity This name we have thought it convenient to 
retam, for the purpose of denoting, not only actual gang-robbery, but the attempting 
to rob when such an attempt is made or aided by a gang The popular notion 
of dacoity was that of an outrage committed, at the very dead of night, by a band of 
nifnans, whose heads were covered and whose faces were disguised by chalk or some 
other mixture, and who had no pnvate enmity with the peaceable and unfortunate 
house-holder, whom some one of Uie gang had previously, by secret inquiries, marked 
out for a prey. 

Under this section tlie number of persons committing robbery must be five or 
more. Where the evidence showed that there were six robbers but at the trial three 
were acquitted, it was held that a conviction under this section was not sustainable, 
and that the accused should be convicted under s. 392+ 

1, ' Conjointly commit or attempt to commit a robbery ’.—Where the accused 
did not actually take part m the dacoity but was with others before the dacoity and went 
with one of the dacoits to borrow a boat, and during the dacoity was left in the boat 
at a place some five or si.x miles from the place of the dacoity and was told to wait 
for other dac<xts, it was held that the accused's action did not come within the defi- 
mtion of dacoity as he was not present though be might have been aiding such com¬ 
mission or attempt*. A dacoity begins as soon as iliere is an attempt to commit 
robbery and a shot fired thereafter in older to keep ofT a rescue party and to allow Uie 
theft to be committed is an act committed m committing the dacoity within the mean¬ 
ing of this section*. 

Dacoity is cither theft or extortion.—If no property is earned off, there is 
no dacoity but an offence under s. 402^ Whore several Hindus acting in concert 
forcibly removed an ox and two cows from the possession of a Mahomedan, not for 
the purpose of causing wrongful gam to themselves or wrongful loss to the owner of 
the cattle but for the purpose of preventing the killing of the cows, it was held that 
they could not be convicted of dacoity but only of not* But in a subsequait case 
Uic principle of this decision has been held to be limited to the particular facts of 
that case Where, therefore, a large body of Hindus acting in concert and apparently 
under tlie influence of religious feeling attacked certain Mahomedans who were dnv- 
ing cattle along a public road and forcibly depru-ed them of the possession of such 
cattle under circumstances whiclt did not indicate any intention of subsequently res¬ 
toring tlie cattle to the hlahomcdans, it was held that they were guilty of dacoity. 
The Court said : " The Indian PenaJ Code is a statute of the Legislature applicable 
to Muhammadans, Hindus, Chnstians and all other sects alike. It is necc^saiy in 
every civilized stale that in order to protect tlic lives and property of the members 
of Uic community penal laws sliould esust and be enforced, and should be enforced no 
matter whether Uic person who commits an offence against them is a Chnsuan. or a 
Muhammadan, or a Hindu or member of any other religious denomination. Penal 
laws are made for the protection of all classes alike, and they do not recogmse any 
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exception in the case of any particular denomination. A theft or a dacoity would 
not be any the less a theft or a dacoity if committed by members of one denomina¬ 
tion upon the members of another; for ommple, no Christian or Muhammadan could 
plead in a Court of justice that he was not liable to be punished for theft because 
he acted under the incentive of some religious motive, if the facts showed that theft 
had m reality been committed. There must, in all states in which law and order 
are to abide, be penal laws equally enforceable against, every denomination; and it 
IS further necessary, unless we are to return to barbarous times, that persons who- 
choose to wage a species of avii war on their neigf^bours shouId.be adequately punish¬ 
ed, not only as a punishment to themselves, but as a warning to deter others from 
committing similar offences A cow is an animal which in this country a Muham¬ 
madan is entitled to hold as hia property and over which he is entitled to exercise all 
the lawful rights of an owner, and so long as that Muhammadan in dealing with 
his own property does not, in the exercise of his rights of ownership, commit an 
offence against the Indian Penal Code, the law must and will protect him in the 
exercise of his rights. Similarly the law will protect a Hindu or a member of any 
other denomination m the exercise of his rights of property. If a Muhammadan, a 
Hindu or a Christian or a member of any other denomination commits an offence 
against the Penal Code, the law can be put in force against him by the process of the 
Cnminal Code and by that process only. If he does not commit an offence in exer¬ 
cising his rights of property the law does not allow any one to interfere with him 
in the exercise of those rights, and people who take upon themselves either to take 
the law into their own hands, or to override or exceed the law, must expect the 
punishment which the law awards for cnminal acts”>. Where it was established- 
that the common object of certain Afahomedan rioters was both to hurt any member 
of the Hindu community whom they might happen to find and to rob,the shops arid' 
houses of the Hindus, it was held that any person who was proved to have taken part in 
the disturbance must be found guilty not only of the offence of riot but of the offence of 
dacoity2 


Good faith.—When all that is done under a claim of right in good faith enter¬ 
tained by the accused, however erroneously, the charge cannot be sustained*. 


Abetment.—Knowing of a design to commit a dacoity, and voluntarily con¬ 
cealing ihe existence of that design, with the knowledge that such concealment will' 
facilitate the commission of dacoity, does not amount to an abetment of the dacoity^. 

Fear of instant death, or of hurt, or of wrongful restraint.-—Imminent fear 
of death, hurt, etc., will be sufficient to bnng the section into operation. Where several! 
persons attacked a house and took away property, but the inmates obtaining informa¬ 
tion beforehand had fled before the attack, it was held that the fact of the inmates 
running away was sufficient proof of the fear of hurt or of wrongful restraint and the 
accused were guilty of dacxiity*. 


392. ^yhoever commits robbery shall be punished with rigor¬ 
ous imprisonment for a term which may e.xtend 
years, and shall also be liable to fine; and, if 
the robbery be committed on the highway between- 
sunset and sunrise, the imprisonment may be extended to fourteen 
years. 


COMMENT. 

This section speafies the pumshmgit which can be inflicted in case of simple 
robbery. The next section punishes attempt to commit robbery. 


1 Ham Baran. (1893) 15 All. 299, 301. 
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If hurt is caused in committing rotoery, s. 394 applies; if there is an attempt 
to cause death or gnevous hurt, s 397 applies; and if the offender is armed with a 
deadly weapon, s. 398 applies. 


PRACTICE, 

Evidence.—Prove (1) that the accused committed theft (vide s. 379 for the 
points to be proved ) • 

(2) That he caused or attempted to cause to some person (a) death, hurt, 
or wrongful restraint .or (b) fear of instant death, of instant hurt, or of instant wrong- 
iul restraint. 

(3) That he did as above {a) m committing such theft; or (&) in order to 
commit such theft; or (c) in carrying away, or attempting to carry away, the pro¬ 
perty obtained by such theft. 

(4) That he acted as in (2) voluntarily. 

Or prove— 

(1) That the accused committed extortion {vide s. 384 for the points to be 
proved). 

(2) That he was, at the time of committing it, in the presence of the person 
so put in fear. 

(3) That he committed it by putting that person or some other person in fear 
of instant death, or of instant hurt, or of instant wrongful restraint. 

(4) That he thereby induced the person so put in fear to deliver up then and 
there the thing extorted. 

As an example of relevant facts, see ill. (o) to s. 7, and ills. {/) and (A) to 
s, 8 of the Indian Evidence Act. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—^Triable 
by Court of Session. Presidency Magistrate, or^ Magistrate of Uie first class. 

A commits robbery on B and m doing so voluntanly causes hurt to him, A 
may be ' ' 'icted of. offences under ss. 323, 392, 394>. 

\\ three separate and distinct charges of three 

separate... on the same night in three different houses, 

they must be tned separately on each of the three charges^. 

It is not open to a Magistrate to split up a graver offence into a number .of 
smaller offences which, when combined, constitute that offence, in order to give him¬ 
self jurisdiction!. 

punishment.—In robbery, the Legislature has provided three different degrees 
■of punishment which may be inflicted. Under s. 392, the punishment may be extend¬ 
ed* to fourteen years* imprisonment- It is not pemiissiWe to award a sentence of 
fine only without imprisonment for the offence of robbery*. Under s. 394, it hiay be 
extended to transportation for life, and under s. 397, it cannot be Jess Uion seven 
years. Section 392 is the general section, and the two other sections specify the 
same offence under aggravated circumstances. This section no doubt allows the 
Court discretion as regards the minimum punishment to be aw'arded, but when the 
offence is attended with circumstances which would make the attempt to commit 
it pumshable with the minimum sentence of seven years, it would not be a proper 
exercise of discretion to award a lesser sentence when the offence has been accom- 
plished*. 

As to sentence of whipping, see the Whipping Act (IV of 1909), s. 4. A 
•sentence of whipping may be imposed where, m the commission of rtibery', hurt 
is caused. As to Burma, see the Burma Laws Act, 1398, s. 4 (3) (b) and sch. fl. 
As to the Frontier District, see the Frcmtier Crimes Regulation (III of 1901), ^ 6 

1 JJIusliaiion (m). s. 235, Criminal Proce- J Otaruddi Man/hi V. JCaiiJuddt .I/obiAZ. 
dure Code. (ISCO) 5 C. W. N. 372. ’ ^ 

3 Huatte Dome. (1866) 6 W. R, (Cr.) ♦ Badii Ptasad. (1922) 4-1 AIL 538. 

* Chandra A'a/A, (1931) 7 Luck. 543. 
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and 11 (3) (d) and 12 (2). As to members of a criminal tribe or eang see the- 
Criminal Tribes Act, 1897, s. 6, srhed Hl e . 

Charge.—I {name and office of Magtstrate, etc.,) hereby charge you {name, 
of accused) as follows ;— 

That you, on or about the-day of-, at-—, robbed {state the name) 

and thereby committed an offence punishable under s. 392 of the Indian Penal Code, 
and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charg:e’. 

393. Whoever attempts to commit robbery shall be punished 
Attempt to com- with rigorous imprisonment for a term which may 

mit robbery extend to sevcn years, and shall also be liable to fine. 

COMMENT. 

This IS a specific section for punishing attempt to commit robbery. A present 
intent to rob combined with an act in execution of such intention which falls short 
of the offence intended, is an attempt to rob. 

PRACTICE. 

Evidence.—Prove that the accused attempted to commit robbery. 

As to what constitutes an attempt, soe s. 511, infra. 

As to the points requinng to be proved for robbery, see s. 392. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Punhhmear.—As to Burma, see the Burma Laws Act (1898), s. 4 (3) (W. 
sch II. As to the Frontier District, see the Frontier Crimes Regulation (III of 1901), 

88 6, 11 (3) id), and 12 (2). 

Charge.—I {name and office of Magtstrate, etc.,) hereby charge you {name 
of accused) as follows ;— 

That you, on or about the--day of-at- •, did an act, to wit-■, 

and nhich amounted to an attempt to r<^ AB and thereby committed an offence 
punisliable under s 393 of the Indian Penal Code and within my cognizance (or the 
cognizance of the Court of Session, or the High Court). 

And 1 hereby direct that you be tried Iby the said Court (in cases tried by 
Magistrate omit these ivords)] on the said charge. 

394. If any person, in committing or in attempting to commit 
Voluntarily onus- robbery, voluntarily' causes hurt', such person, and 
mg hurt in com- any Other person jointly concerned’ in committing 
nutting robbery. qj. attempting to commit such robbery, shall be 
punished with transportation for life, or with rigorous imprisonment 
for a term which may extend to ten years, and shall also liable to- 
fine. 

COMMENT. 

The offence of voluntanly causing hurt of either description in conuiutUng. 
or attempting to commit, robbery, is punishable under this section Section 397 is 
merely a rider to this section with reference to cases in which the hurt committed 
IS grievous*. 

1. • Voluntarily —See s. 39, supra. 

2. ‘ Hurt —See s. 319, supra 

* Cnminal -Procedure Code, sda. V. * Mohna alias Kokara, (1901) P. R- No- 
XXMii (9). 16 of 1901 
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3. 'Jointly concerned’.—^The giulty act of one is imputed to all who are 
joint with him, provided the act is done in committing the offence of robbery. Vio¬ 
lence or hurt entirely unconnected with that offence or used to gratify personal 
spite or passion is not contemplated 

This section, and not s 397, will apply to the case of a robber who does not 
himself cause grievous hurt or use any deadly weapon^. 

PRACTICE 

E\idcnce.—Prove (1) that the accused, or someone jointly concerned with 
him, committed or attempted to commit robbery^. 

(2) That the accused, or such other person, voluntarily caused hurt® m 
doing so. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tnable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

As an offence punishable under this section necessarily includes the offence 
pumshable under s. 392, an accused person who is convicted under both these 
sections can legally be punished only under tins section and in such a case it nould 
be sufficient to convict him under t^s section aIonc+ But see ill. (?n) to s 235 of 
the Code of Criminal Procedure ahich says • “A commits robbery on B, and in doing 
so voluntarily causes hurt to him. A may be separately charged with, and convicted 
of offences under ss. 323, 392, and 394 of the Indian Penal Code” 

Separate convictions are, according to this illustration, justifiable 

In cases nhere the offender attempts to cause hurt, or causes wrongful res- 
tramt, or fear of death, hurt or wrongful restraint, a chaige cannot be framed against 
him under this section. Section 392 would be the only section applicable But 
when the fact which transmutes theft into robbery is the voluntarily causing hurt, then, 
while s. 392 still applies, in so much that a cliargc under that section should be framed, 
a Magistrate is not justified in disregardmg the application of this section * a charge 
of voluntarily causing hurt m committing robbery should be under that section That 
section imposes a specific penalty for a specific act; and if there is puma facte ground 
for believing that the accused has committed that act, he should be charged with it^ 

Where hurt is caused m the commission of a theft, the causing of hurt changes 
the theft into robbery, and the charge should be laid under this section for causing 
hurt m the commission of robbery*. 

Commitment.—If a Magistrate finds that an accused person had caused 
grievous hurt in committing robbery, he is bound to commit him to the Court of 
Session for an offence under s 397, it is illegal to treat the gnevous hurt as simple 
hurt and convict the accused under this section^ 

Charge—I (/tame and office of Magistrate, etc,) hereby charge you {name 
of accused) as‘follows :— 

That you, on or about the-day of-, at-, committed ((or 

attempted to commit (or were jointly with XY concerned in committing)] (or at¬ 
tempting to commit) robbery of the property of AB, and that as sucli you (or XY> 

voluntarily caused hurt to ^ (or-), and tlrat you tliercby committed an offence 

punishable under s 394 of the Indian Penal Code, and within ray cognizance (or the 
cognizance of the Court of Session or the High Court). 

And 1 hereby direct that you be tned (by the said Court {in cases tried by 
Magistrate omit these words)] on the said charge*. 


1 ATunaehilla Tlteian, (1911) 22 AL 1.. 
J. 186. 

2 Vide s 392, sup. 
s Viile s. 323. sup 

* Dut^, (1890) Cr. R. No 31 of 189a 
Unrep Cr. C. 511; Mootkee Kota, (18^) 
2 \V. R (Cr.) 1. 


* Aga Po Lon, (1902) 1 LB.R. 232. 

‘ (1865) 2 W. R. (Cr. L.) 6. 

7 Jobanta, (1889) Unrep. Cr. C4r6,Cr. 
R. No. 36 of 1889. Bui see Sutn Doss, (ISSS) 
X Mcjr 449. 

* (1865) 2 W. R. {Cr. L.) 6. 
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11 (3) {d) and 12 (2). As to memb^ of a criminal tribe or pang, see the- 
Criminal Tribes Act, 1897, s 6, schedule. 

Charge.—I {name and office of Magistrate, etc,,) hereby charge you {name 
of accused) as follows :— 

That you, on or about the-day of-, at-, robbed {state the name) 

and thereby committed an offence pumshable under s. 392 of the Indian Penal Code,, 
and withm the cognizance of the Court of Session (ar the High Court). 

And I hereby direct that you be tried by the said Court on the said charge'. 

393. Whoever attempts to commit robbery shall be punished 
Attempt to com- With rigorous imprisonment for a term which may 

nut robbery. extend to sevcn years, and shall also be liable to fine. 

COMMENT. 

This IS a specific section for punishing attempt to commit robbery. A present 
intent to rob combined with an act in execution of such intention which /alls short 
of the offence intended, is an attempt to rob. 

PRACTICE. 

Evidence.—Prove that the accused attempted to commit robbery. 

As to what constitutes an attempt, see s. 511, infra. 

As to the points requiring to be proved for robbery, see s. 392. 

Procedure.—Cognizable—Warrant—Not bailable—^Not compoundable—^Triable: 
by Court of Session, Presidency Magistrate, or btogistrate of the first class. 

Punishmenc.—As to Burma, see the Burma Laws Act (1898), s. 4 (3) (h), 
sch, II As to the Frontier District, see the Frontier Crimes Regulation (III of 1901), 

83. 6, 11 (3) (d), and 12 (2). 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name- 
of accused) as follows :— 

Tliat you, on or about the-day of-at-, did an act, to wit-, 

and which amounted to an attempt to rob AB and thereby committed an offence 
punishable under s 393 of the Indian Penal C«le and within my cognizance (or the 
cognizance of the Court of Session, or the High Court). 

And I hereby direct that you be tried (by the said Court (in cases tried by 
Magistrate omit these words)] on the said charge. 

394. If any person, in committing or in attempting to commit 
Voimitaniy caus- robbery, voluntarily* causes hurt*, such person, and 
mg hurt in com- any Other person jointly concerned* in committing 
nutting robbery. qj. attempting to Commit such robbery, shall be 
punished with transportation for life, or with rigorous imprisonment 
for a term which may extend to ten years, and shall also liable to- 
fine. 

COMMENT, 

The offence of voluntarily cauring hurt of either description m comrmt^g. 
or attempting to commit, robbery, is pumshable under this section. Section 397^' 
merely a rider to this section with rderence to cases in which the hurt committed 
is grievous*. 

1. 'Voluntarily’.—See s. 39, supra. 

2. 'Hurt’.—See s, 319, supra. 

* Criminal -Procedure Code, sch. V. * Mohna abas Kohara, (1901) P. R No_ 
xx\m (9). 16 of 1901. 
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3. ‘ Jointly concerned —^The gi^ty act of one is imputed to all who are 
joint witli him, provided the act is done in committing the offence of robbery. Vio¬ 
lence or hurt entirely unconnected with that offence or used to gratify personal 
spite or passion is not contemplated 

Tfus section, and not s. 397, will apply to the case of a robber who does not 
himself cause grievous hurt or use any deadly weapon^. 

PRACTICE. 

Evidence.—Prove (1) that the accused, or someone jointly concerned with 
him, committed or attempted to commit lobbery?, 

(2) That the accused, or such other person, voluntarily caused hurt^ m 
domg so. 

Procedure.—Cogmzable—Warrant—Not bailable—Not compoundable—Tnable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class 

As an offence punishable under this section necessarily includes the offence 
pumshable under s 392, an accused person wlio is convicted under both these 
sections can legally be punished only under this section and m such a case it would 
be sufficient to convict him under this section aJonc* But see iJJ. (m) to s. 235 of 
the Code of Cnrmnal Procedure which says • “A commits robbery on B, and m domg 
so voluntanly causes hurt to him A may be separately charged with, and convicted 
of offences under ss. 323, 392, and 394 of the Indian Penal Code” 

Separate convictions are. according to this illustration, justifiable 

In cases where the offender attempts to cause hurt, or causes wrongful res¬ 


traint, O •If' gjjjYist 

him unc But 

whffl th( then, 

while s. amed, 

a Magis diarge 

of volunia*!*/ wuus...ft ... —.—-e, • . That 


section imposes a speafic penalty /or a specific act; and if there is puma facie ground 
for believing that the accused has committed that act, he should be charged with it^. 

Where hurt is caused m the commission of a theft, the causing of hurt changes 
the theft into robbery, and the charge should be laid under this section for causing 
hurt in the commission of robbery*. 

Commitment.—If a Magistrate finds that an accused person had caused 
grievous hurt in committing robbery, lie is bountl to commit him to Uic Court of 
Session for an offence under s 397, it is illegal to treat the gnevous hurt as simple 
hurt and convict the accused under this section^ 

Charge.—I {name and office of MagisttaU, etc.) hereby charge you {name 
of accused) as follows :— 

That you, on or about tlic-day of-, at-, committed I (or 

attempted to commit (or were jointly with XY concerned m committing)] {or at¬ 
tempting to commit) robbery of the property of AB, and that as such you (or XY) 

voluntarily caused hurt to AB (or-). and Uiat >-ou thereby committed an offence 

pumshable under 8. 394 of the Indian Penal Code, and within my cognizance (or the 
cogruzance of the Court of Session or the High Court). 

And I hereby direct tliat you be tried [by the said Court (in rasrs tried by 
Magistrate omit these words)] on the said cha^*. 


« Arunachtlla Thevan, (1911) 22 M. L 
J. 186 

2 Vide s. 392, sup 
J Vide s. 323. sup 

♦ Dur^a, (1890) Cr. R Na 31 of IS9a 
Vnrep. Cr. C 511; Mootkee Kora, {iSfiS} 
2 \V. R. (Cr.) 1. 


s Kea Po Lon. (1902) 1 L.B.R. 232. 

« (1865 ) 2 VV. R. (Cr. L.) 6. 

Cr. C476,Cr. 

R Xa 36 of 1&S9. But see Sjtjx Doss, (1S83) 
1 vVeir 449. 

* (lSd3) 2 IV. R (Cr. L) & 
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Punishment.—As to Burma, see the Burma Laws Act (1898), s. 4 (3) (6) 
and sch. II. As to the Frontier District, see the Frontier Crimes Regulation (III of 
1901), ss, 6, 11 {d) and 12 (2). 

Whipping .—Before a sentence of whipping m addition to imprisonment can 
be passed on the accused, there must be a finding that he himself caused hurt while 
-committing the robbery*. 

395. Whoever commits dacoity shall be punished with trans¬ 
portation for life, or with rigorous imprisonment 
-daSuy. ^ which may extend to ten years, and shall 

also be liable to fine. 

COMMENT. 

This section prescribes punishment for simple dacoity; $ 396, for dacoity 
accompanied with murder ; s. 397, lor dacoity with attempt to cause death or gnevous 
hurt; s. 398, for attempt to commit dacoity when the offender is armed with a deadly 
weapon ; s. 399, for making preparation to commit a dacoity ; s. 400, for belonging to 
a gang of dacoits ; and s. 402, for assembling for the purpose of committing dacoity. 

PRACTICE. 


Evidence,—Prove (1) that robbery was committed or attempted^. 

(2) That five or more persons committed or attempted to commit robbery; 
or that the whole number of persons committing or attempting to commit robbery was 
five or more*. 

(3) That such persons were acting coniointfy. 

As to the nature of evidence requisite to be taken in a case of dacoity, see the 
«ases of Modhoo Manjee*, Ram Sogor* and Kamal Fukeei^. In dacoity cases evi¬ 
dence adduced as to the identification of dacoits ought not to be accepted too readily, 
but should be looked at with great caution^ 

Presumption.—^When a prisoner is apprdiended eight days after a dacoity with 
part of the plunder in his possession, there is as good ground for charging him 
with the dacoity as with having received or retained with guilty knowledge, and he 
ought to be charged m the alternative form*. When persons are found, within six 
hours of the commission of a dacoity, with portions of the plundered property in their 
possession, the presumption of law is that they are participators in the dacoity®. 

tVhere eight persons were each of them separately charged with dacoity, but 
the jury acquitted four of them but found the other four guilty, the evidence before 
them temg that there were more than five persons concerned in the offence even if 
the four who were acquitted were not there, it was held that the charge as against each 
•of dacoity was sufficient notice to each of the accused that they were charged with four 
or more others and the conviction by the jury of dacoity would import a finding 
that there were four or more others cngagwl with each dacoit. The mere fact that 
the evidence was not sufficient to convict four of the accused actually charged would 
not in any way affect the question of the number of persons engaged‘o. 

Procedure.—Cognizable—^Warrant—^Not bailable—Not compoundable—^Triable 
by Court of Session. 

A person convicted of dacoity under s. 395 cannot be convicted also of diS' 
.honestly receiving stolen property under s. 411, or of receiving property transferred 
.by commission of dacoity under 6. 412, when there is no evidence of the commission 
•of more than one offence**. 


1 Po Thauni, (1927 ) 6 Ran. 48, 

3 Vide, s. 392, sup. 

i Skera, (1868) P. R. No 18 of ] 
♦ (1866) 5 VV. B. (Cr.) 51. 

5 (1867) 8 W. R. (Cr.) 57. 

4 (1872) 17 W. R. (Cr.) 50. 


7 Kallu, (1917) 18 Cr. L. I. 456. 

■ iloui loUhi. (1866) 5W,R.(Cr.)66, 
» C.!«j Mul. (1865) 3 W. K- (CrJ W 
*0 Rashidmiaman, (1911) 15 C. W- 
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Direaion to jury.—In a case of dacoity the Judge should direct the jury to 
convict only if they find that all the prisoners had the intention of causing wrongful 
gain or loss to the prosecutor^ The jury must be distinctly instructed that unless 
they are satisfied that there were five or more persons committing the robbery or that 
the persons present and aiding m the commission of the robbery numbered five or 
more persons, there could be no daaiity^. 

Attempt.—Section 511 of the Indian Penal Code does not apply to a case of 
dacoity. An attempt to commit dacoity should be charged under this section as the 
definition of ‘ dacoity ’ includes attempt* 


Abetment.—An abettor of dacoity is punisliable under this section and s 109 
without any reference to s 397 tv/iicb is applicable only to persons actually com¬ 
mitting a dacoity in which one of the acts, specified m it is done*. 


Charge.—I (name and office oj Magistrate, etc,) hereby charge you {name 
of accused) as follows — 

That you, on or about the-day of-, at-, committed dacoity, an 

offence punishable under s 395 of the Indian Penal Code, and within the cogni¬ 
zance of the Court of Session (or the High Court). 

And I hereby direct that you'belr.ed by the said Court on the said charge* 

‘ I 

Alternative charges.—Alternative charges under this section and s 457 are 
not bad m law® ^ • 


Punishment.—A sentence of fine only is iHcgaF Sentence of transportation 
under this section must be either for life or for a period not exceeding ten years it 
given m lieu of imprisonment*. 

■Where a person, notwithstanding a previous conviction of dacoity and conse¬ 
quent punishment and after havmg a locus pcntlenlfce afforded him, again, after 
completing a previous term of sentence, commits the same offence, he shall be liable 
to whipping m addition to any sentence of impnsonment awarded. He has, that is 
to say, been undeterred by imprisonment, and therefore may be punished on the 
second occasion with stripes in addition^. 

In awarding sentence m a case of not and dacoity committed while the accused 
were smarting with indignation against the outrages upon their sacred places, every 
allowance should be made for their feeling and a comparative leniency shown, though 
they must be punished adequately, it being also taken into consideration that the per¬ 
sons injured in the not and robbed had no sliare in desecrating the holy places and 
were made to suffer for the sins of others*®. 

As to Burma, see the Burma Laws Act (1898), s. (4) (3) (6) and sch. II. 
As to the Frontier District, see the Frontier Crimes Regulation (III of 1901), ss 6, 
11 (3) (b) and 12 (2). 


396. If any one of five or more persons, who arc conjointly 
committing dacoity, commits murder in so commit- 
mu?der.‘^^ dacoity*, every one of those persons shall be 

punished with death, or transportation for life, or 
rigorous imprisonment for a term which may extend to ten years, 
and shall also be liable to fine. 


1 Bonomally Chose, (1864) W. R (Gap. 
No) (Cr.) 8 

2 Mookkandi. (1903) 1 Wcir 446. 

1 Koonce, (1867 ) 7 W. R. (Cr) 48u 
* Chalar Sfnfih, (1901) P. R No 15 o( 
1901. 

5 Cnminal Procedure Code, sch. V, 
xx\n» (1) (10). 

i Bikiam .tli Picmamk, (1929) 31 Cr. L. 


J 610. 

* Bkoja. (1866) 6 W. R. (Cr.) 54 

si'oi'Vsra’ Xo- 

' ydn'p^lmt. (18S9) 4 Beng.L.R. (A- 
>» Do.;,,. (1926) 3 O. W. N, 301 
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Punishment.—As to Burma, see the Burma Laws Act (1898), s. 4 (3) (b) 
and sch, 11. As to the Frontier District, see the Frontier Crimes Regulation (HE 
of 1901), ss. 6, 11 (3) (6) and 12 (2). 

offence of conspiracy is a separate offence from the offence of participa-^ 
tion in a particular dacoity or the dishonest reception of property stolen in a da- 
coity knowing it to be stolen. Separate sentences can of course be awarded to run 
consecutively for participation in separate dacoities and to these can also be added 
a consecutive sentence of participation in conspiracy*. * 

Where fire-arms are used in the course of a dacoity and a person is mur¬ 
dered m order to intimidate a house-owner and villagers, extreme sentence should be- 
inflicted^. 

397. If, at the time of committing robbery or dacoity, the 
Robbery or da- o^cndcr uses any deadly weapon, or causes grievous 
coity, mth attempt hurt' to any person*, or attempts to cause death or 
“ grievous hurt to any person, the imprisonment with 
which such offender shall be punished shall not be 
less than seven years. 

COMMENT. 

Object,—^This section is intended to cover the case of a person who displays a 
deadly weapon to frighten his victims or thdr neighbours or who makes use of any 
deadly weapon for other similar purposes and its operation is not confined to cases 
where the weapon is used actually for causing injury or for attempting to cause an 
injury to another*. 

This section is merely a rider to s. 394 It does not create any sub¬ 
stantive offence. It is complementary to ss. 392 and 395 which create the sub¬ 
stantive offences. It merely regulates the punishment already provided for dacoity, 
by fixing a minimum term of imprisonment when its commission has been attended 
with certain aggravating circumstances, viz, (1) use of a deadly weapon, or (2) 
causing of grievous hurt, or (3) attempting to cause death or grievous hurt. The 
provisions of this section are obligatory as “the imprisonment with which such of¬ 
fender shall be punished shall not be less than seven years • 

1. ‘The offender uses any deadly weapon, or causes grievous hurt’.— 
A very wide interpretation was put upon .the expression ' uses a deadly weapon ’ by 
the former Chief Court of Lower Burma. It hdd that this expression must include 
the carrying of a weapon for the purpose of overawing the person robbed, “ It 
may be argued", observed Twomey, J., "that to ‘use’ a stabbing weapon is to stab- 
some person with it, to ' use ’ a cutting weapon is to cut some person with it, and 
to ‘ use ’ a gun is to shoot at some person with it According to this nsTtow inter¬ 
pretation, brandishing a dagger or levelling a gun at a man might be regarded as 
merely tiiTeatening to use or prepaung to use it, not as actually using it. But it is 
not clear that the word ‘ uses' in s. 397 should be interpreted with such strictness. 
The very next s. 398 imposes a minimum punishment of seven years’ imprisonment 
on persons convicted of merely carrying a deadly weapon when attempting to rob. 

It seems probable that the Legislature intended to impose the same minimum where 
the robbery is actually completed. I am inclined to think therefore that the word 
‘ uses ’ in s. 397 should be construed m a wide sense so as to include not merely cut¬ 
ting, stabbing, shooting (as the case may be) but also carrying the weapon for me 
purpose of overawing the person robbed. It is no doubt at first sight remarkable 
that wider language is employed in s. 397 (‘uses any deadly weapon’) than m 
s. 398 (‘is armed with any deadly weapon'). The explanation is apparently that 


> Hatajt Bella. (1928) 5 0 W. N. 985, 
30 Cr. L. J. 473. 

* iVfia r/*a Hmw-c. (1935 ) 37 Cr.LJ. 267. 


5 Inder Singh. (1934 ) 35 P. L. R 5^- 
* * (1867) 7 W. R. (Cr. L) 2; Wadkaua 
Singh. (1923) 25 Cr. L. J. 259.. 
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■in attempted robberies it is often difikult to prove any ‘ use ’ of the deadly weapon 
except the mere fact that the accused cairi^ it, whereas in a case of completed 
robbery it generally happens that the accused not only carries the deadly weapon 
but also overawes the person robbed or even stabs, cuts or shoots at him. The 
wider view of s. 397 is supported by a passage m Maxwell’s Interpretation of Sta¬ 
tutes':—‘If he (a man] w'alks with a gun with intent to kail game, he ‘uses’ the 
gun for that purpose without firing, within the statute which makes using a gun 
with that intent penal ’ English and American authorities are given for this inter¬ 
pretation. . If the accused had merely attempted to take the complainant’s property 
by overawing him with a dagger but (owmg to infirmity of purpose on his own part 
or resistance on the part of the complamant) had not carried out his design, he 
would undoubtedly be liable to the minimum punishment provided in s. 398 The 
Legislature cannot have intended that if the criminal goes a step farther and actually 
accomplishes his purpose he should thereby establish a claim to more lenient treat¬ 
ment. It cannot have been intended that a criminal should be urged to complete 
his criminal purpose by the reflection that if he stops short at an attempt he must 
.get seven years, while if he compietes the offence he may get off with imprisonment 
for two or three years If a person levels his revolver against another in order 
to overawe him, he 'uses’ it as a ‘deadly weapon’. It is not necessary that he 
must fire it'. 

Aoxirding to the Bombay*, Calcutta^ Madras*, Patna'’ and Rangoon* High 
Courts the liability to an enhanced pumshment is limited to the offender who actu¬ 
ally causes grievous hurt or uses a deadly weapon, and not to the case of persons 
assoaated with such offender m the commission of the offence The words '‘offen¬ 
der” and "such offender” refer only to the persons who are proved to have actu¬ 
ally ' used' deadly weapons and not to the others who m combination with such 
persons have committed robbery or dacoity Section 34 has no application m the 
constniction of this section theugn it may be read with ss 392 and 395 to deter¬ 
mine the substantive offence which is created’. In one case the Allahabad High 
Court held that the words “such offender” indude any person taking part in the 
dacoity who, though he may not himself have struck the blow causing the grievous 
hurt, 18 nevertheless liable for the act by reason of s 34'® But, another brach of 
the same High ^urt dissented from this view and laid down that the punishment 
provided for by this section applies only to those persons taking part in a dacoity 
who themselves used deadly weapons or themselves caused grievous hurt. It does 
not apply to such persons taking part in a dacoity as may be liable for grievous 
hurt, committed by one of the party only in virtue of s. 34". This latter decision 
has now been followed in preference to the former'*. Recently it has held that if a 
gun IS used at a dacoity by a person or persons unknown, all of the dacoits must be 
punished with at least seven years' imprisonment. In other words the section does 
not provide for joint liability as s 149 does". 

The former Chief Court of the Punjab'* adopted the view expressed in Maha- 


1 7lh Edition, p 240. 

2 Nro 1. (1911) 6 L. B R. 41. 13 Cr. 
L J. 2Q7 , Natar Shah. (1927) 27 Cr. L J. 
.334 , Nagai, (1932) 34 Cr L J. 45; Vr/Ja- 
chamt Theia>i, 11933] M. W. N. 727 

' Ci'iandra Sath. (1931) 7 Luck. 543. 

•* Dcoji Kent. (1872) Unrep Cr. C. 65, 
Cr. R, August 1, 1872: Bhura Ahtr, (1903) 
16 C. P. L. R. 97; Bala Huddat, (1931) 3a 
Cr. L. J. 594. 

5 Ail Mirra, (1923) 51 Cal 265, 

ArunacheUa Thetan, (1911) 22 M.L.J. 
186; Kotnalf Vtsuasam, <I8S6) 1 War 

450. 

7 Ubedan Sain, 119311 Cr. C 145, 32 Cr 
L. J. 476. 

* iVjtj Pu. (1926) 5 B L.J.103, 27 Cr. 
L. J. 1285 , A'ja Siin, (1903) 3 L. B. R. 121, 


3 Cr. L. J. 354 , Pa IVtn. (1913) 7 L. B. R. 
26, 14 Cr L. J. 432 , Po .M)atne. (1920) 10 
L. a R. 269, 22 Cr. L. J. 593 
* .Iti A/trra sup 

"> Mahabti Ttuan. (1899 ) 21 All. 263. In 
Chassu, (1924) 25 Cr. L. J 1181, the Court 
af_ Judiaal Commissioner, Xagpur, adopted 
view differing from an earlier decision, 
Bkura Anir, sup 

19.VW.N ISeiA’cnAf. 
ll^> 33 Cr. 1. 3. 567. 11931) Cr. C 623. 

28 AIL 404, Dcnna. 

tI927) 29 Cr. L. J. ^49. 

Rfcdid Salam. (1934) 36 Cr. L. J. 

'♦ .'toftna. (m) p. R. s’o 16 of 1901 • 
Chatar Sing*. (1901) p. R. No. is of 190' 
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bir TiwaTfs case*. ‘ But the Lahore Court followed in the footsteps of thfr 
former Chief Court of the Punjab in one case^ but in subsequent cases* it has. 
given up the old path and adopted the later view of the Allahabad High Court. In 
a subsequent case* it saj^ : " All the High Courts in India have now taken the same 
view as to the applicability of s. 34 in dealing with pumshment which may be award¬ 
ed under s. 397, Indian Penal Code, and it now may be said to be finally established 
that s. 34 of the Code has no applicatiem in the construction of s. 397 ", 

The Chief Court of Oudh has adopted the later view of the Allahabad High 
Court*. 

' Deadly weapon ’.—See s. 448, infra. A lathi is not a deadly weapon with¬ 
in the meaning of this section*. 

' Grievous hurt —See s. 319, supra. 

2 . ‘ Person ’.—See s. 11, supra. 

Violence should have been used in committing robbery or dacoity.—^The 
accused fractured one of the arms of a woman by sinking one or two blows with 
a stick, and thereby causing her to fall to the ground, his object being to steal the 
pony on which she was riding He then attempted to mount and ride off on the 
pony but was prevented from doing so by the girth of the pony’s saddle breaking. 
It was held that this section was applicable^. 

The accused and another attacked a man and beat him with clubs. There 
was no evidence as to which of them it was who struck the blow which broke his. 
finger. It was held that the accused were not liable to enhanced punishment under 
this section*. 

Where several persons were found endeavouring to break into a house, and 
some of them, being armed, used violence, but only m attempting to escape being 
arrested, it was held that they could not properly be convict^ under this section 
read with s. 511’ 


PRACTICE. 


Evidence.—Prove (1) the commission of robbery*** or dacoity**; 

In the case of robbery a conviction under this section is equally good, whe¬ 
ther the number of the accused be Jive or under**, 

(2) That the accused used a deadly weapon, or caused grievous hurt; or 
attempted to cause death or grievous hurt. 

(3) That the above acts were done dunng the commission of robbery or 
dacoity. 

Pioceduie.—Cognizable—^Warrant—Not bailable—^Not compoundable— Triable 
by Court of Session. 

Where, m a case of robbery, there is no intention of causing'death or such, 
bodily injury as is likely to cause death, the conviction must be under this section 
of “voluntarily causing grievous hurt in committing robbery’’**. 

Charge.—In the charge the carrying of arms must be distinctly alleged. 
Where the accused are charged with, and convicted of, an offence punishable under 
s. 395, they cannot be punished under s. 398 of the Code**. This section does not 


1 (1899) 21 AIL 263. 

2 Dangar Khan. (1922) 5 L L.J. 224, 23 
Cr. L J. 593. 

i Jlahia, (1922) 2i Cr. L. J. 405 ; A/tduw 
Singft. (1925) 26 P. L. R. 398, 7 L. L. J. 
537, 26 Cr. L. J. 1144. 

* Abdullah, (1926) 8 L. L J. 454 ; Fozal, 
(1926) 27 Cr. L. J. 1098: Bachna. (1926) 28 
Cr. L. J. 17; Khuda Dad. (1926) 28 Cr. L. 
J. 156. 

» Abdul Karim. (1927) 4 O. W. N. 459. 
28 Cr. L J. 520, following Nageshwar. (1906) 


28 All 404 ; Bhagwant, (1900) 3 O.C 263. 

< Lad Khan. (1912) P.L.R.NO. 117 of 
1912, 13 Cr. L. J. 182. ^ 

r Harnaman, (1900) P. R. No 6 of 1901. 
» Bhagwant. (1900) 3 O. C 263. 

9 Bent. (1900) 23 All, 78. 

« Vide 5. 392, sup. 

11 Vide S. 395. sup. ^ , ,a 

13 Duiarka Aheer, (1865) 2 W. R. (Cr.) 49. 
M ChakorHaree. (1866) 6 W. R. (Cr.) 16 
Punya Sakharam, (1897) Cr. R. No. 25 
of 1897, Unrep. Cr. C 921, 



SECS. 397-39S.] 


ROBBERY: DACOITY. 


959> 


create a substantive offence and a Court, therefore, should not frame a charge under 
it but under s. 392 read with s. 397, or s. 395 read with s. 397, as the case may be'. 

The charge should be for the substantive offence of robbery or dacoity, and 
the following clause should be added to the charge:— 

And that at the time of committing the said robbery {or dacoity) you used 

a deadly weapon, to wit- {mention the deadly weapon), [or caused grievous hurt 

to AB. or attempted to cause death or gnevous hurt to AB], and thereby committed 
an offence punishable imder s 397 of the Indian Penal Code, and within the cogni¬ 
zance of the Court of Session (or the High Court), 

Punishment.—The maximum term of imprisonment that can be passed under 
this section cannot exceed ten years (see s 396)*. The minimum is seven years^ 

398 . If, at the time of attempting to commit robbery or da- 
Attempt to com- coity, the offender is armed with any deadly weapon, 
the imprisonment with which such offender shall be 
armed with deadly punished shall not be less than seven years. 

■weapon. 

COMMENT. 

This section does not by itself create a substantive offence, but only regulates 
the measure of pumshment when certain facts are found to exist m tlie comimssion 
of the substanti\e offence of robbery*. It is applicable only to a case of an attempt 
to commit robbery and has no application to a case m which the robbery has actu¬ 
ally be«i committed. It can regulate the pumshment only m cases of an attempt 
to commit robbery as distinguished from a case m which the offender has already accom¬ 
plished his purpose and robbery has actually been osmmilted*. 

To sudi of the offenders as are armed with deadly weapons, though they do- 
not use them in the attempt to rob or commit dacoity, an imprisonment of not less 
than seven years must be awarded. It is the terror ivhich the possession of a deadly 
weapon naturally creates that has led the Legislature to provide for a severe sen¬ 
tence where the offender has such a wcapoa 

It is necessary to show that at the time of committing robbery the accused 
was armed with a deadly weapon and not merely that one of the robbers who was 
with the accused at the time carried one®. The words “ offender " and *' such offender " 
refer only to the persons who arc proved to have actually been " armed with " deadly 
wMpons and not to the others who in combination with such persons have committed 
ro’bbery or dacoity. Section 34 has no application in the construction of this section, 
though It may be read with ss. 392 and 395 to determine the substantive offence which 
is created'. 


PRACTICE. 


Evidence.—Prove (1) the attempt to commit robbery or dacoity. 

(2) That the accused was ann^ with a deadly weapon. 

(3) That he was so armed when the robbery or dacoity was committed. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable_Tnable 

by Court of Session. 

Abetment.—A person cannot be convicted of abetting an offence under this 
section The appropriate sections for abetment should be ss. 393, 114. ^Vhere a per- 


« Bhaniiant. (1900) 3 0 C. 263: TAa 
Hum. (1W4) 1 Cr. L. J. 475 ; Dangar Khan, 
(1922) 5 L. U J. 224, 23 Cr. L. J. 593; Pa 
M>aing. (1920) 10 L. B. R. 269, 22 Cr. L. 
J. 593_ 

* Kama Dulab. (1903) Cnminal Revibional 
ApplicaUon No. 223 of 1908, deeded on Julv 
30. 1903 (Unrep. Bom.). 

> RaJkia. (1927) 9 P. L. T. 572. 29 Cr 
L. J. 35 


« Kabibux, (1927) 30 Bora- L. R. 88. 53 
Bom. 168 

» Cbandta Kalk, (1931) 7 Luck. 543 

Cr. R. No. 54 of 
1^. Cnrea Cr. C 7971 Dton Knu. (1872) 
Lnr^ ^ 4 ^ ^*9^2) 33 

* M, Mirza, (1923) 51 CaL 265; Kabi- 
449 ' (1933) 34 P. L. R 
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son was convicted under this section for abetment and the charge was not amended 
by the Sessions Court, the charge was altered on appeal into one under ss. 393, 114^ 

Charge.—See the last section. 

Punishment.—As to Bunna, see the Burma Laws Act (1898), s. 4 (3) (b) 
and sch. II. As to the Frontier District, see the Frontier Crimes Regulation (III of 
1901), ss. 6, 11 (3) (d), and 12 (2) 

399. Whoever makes any preparation' *for committing 
Malting piepara- dacoity, shall be punished with rigorous imprison- 
tion to commit mcnt for a term which may extend to ten years, and 
dacoity. shall also be liable to fine. 


COMMENT. 

Under the Code, mere preparation to commit an offence is punishable in three 
oases (1) preparation to wage war against the Kang (s 122) ; (2) preparation to 
commit depredation on territories of a power at peace with the King (s. 126) ; and 
(3) preparation to commit dacoity Preparation to commit any other offence, such 
as house-breaking or robbery, is not an offence* 

I ‘ Makes any preparation —^These words point to acts done prior to a 
commencement of Uve execuuon of the guilty purpose and it may be before any parti¬ 
cular dacoity is planned It will be enough if there is a general design to commit 
dacoity, or to engage m an e.\pedition for this purpose, though the plans of the dacoits 
are not yet matured. The making of ’ preparation ’ should be shown to the satis¬ 
faction of the Court by some act. such as the collection of men, arms, provisions, etc, 
which, coupled with other arcumstances. plainly marufest the intention to comimt 
dacoitys A man may in conjunction with others make preparation for committing 
dacoity without having any intention of taking an active part himself in the actual 
dacoity* A mere assembling without further preparation is not a preparation with¬ 
in the meaning of this section. Mere assembling without proof of other prejoaration 
13 punishable under s. 402 A person may not be guilty of dacoity, yet guilty of 
preparation, and not guilty of preparation yet guilty of assembling*. In order to 
constitute preparation it is not necessary that an overt act towards the commission 
of dacoity should have been done. The law rcquiies that the accused should hayc 
done some act to get ready for committing dacoity. Where it is found that the 
members of a gang had taken m their possession instruments for house-breaking and 
arms for the purpose of offence and defence and had actually proceeded to a place 
near the scene of the contemplated dacoity. the Court is justifi^ in holding that there 
was not a mere assemblage but that the members of the assemblage had got ready for 
the actual commission of a dacoity*. 

In order to establish an offence under this section, it is not necessary that the 
persons shown to be maldng the preparation should be five or more in number. But 
it is necessary to prove that the raid for which they were making preparation was 
to be committed by five or more persons. Otherwise it would not be dacoity but 
merely robbery, and mere preparation for committing robbery, unless it ends in an 
actual attempt, is not punishable by Jaw*. 

As to the distinction between pr^ration and attempt, see s 511. infra. 


* Nga Pu. (1926) 5 B. L. J. 103, 27 Cr. 
L. 3. 1285. 

* Shera. (1868) P. R. No. 18 ol 1868 

» M. & M. 357 ; Karmun. (1915) P. R. 
No. 6 ot \9\S. P. \Y. R. (Cr.) No. 37 ot 
1916, 17 Cr. L. J. 280 

* Nga Lim.( 1935)36 Cr. L. J. 1384. 1386. 

* RamtsH Chandra Banerjee, (1913) 41 


« Karmun. sup. Indar Swijfc. (1938) 
a L. L. J. 406, 27 P. L. B. 752. 27 Cr, L. /. 
1161; Bkagwan Bakhsh. (1935) 36 Cf. L- 

» Khitaja Hasscn, (1922 ) 24 Cr. L. J- . 
136. 
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PRACTICE. 

EvidcDce.—Prove (1) that the act of the accused amounted to preparation. 

(2) That it was preparatiwi to conmA dacoity. 

tVhere one of the prosecution witnesses m a case under this section had been 
in the company of the accused persons at the time when plans for committing dacoity 
were made and took part in the preparation therefor, be was an accomplice and his 
•evidence could not be accepted as sufficient, without corroboration^. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session, 

Charge.—1 (name and office of hlagtstrate, etc.) hereby charge you (name 
•of accused) as follows:— 

That you, on or about the-day of-, at-, made preparation, to 

wit-, for committing dacoity. and thereby oimmitted an act punishable under 

s. 399 of ffie Indian Penal Code, and within the cognizance of the Court of Session (or 
the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

Punishment.—As to Burma, see the Burma Laws Act (1698), s 4 (3) (f>) 
and sch. II. As to the Frontier Distnct, see the Frontier Cnmes Regulation (III of 
1910), ss. 6. II (3) (d) and 12 (2). 

400. Whoever, at any time after the passing of this Act, 
Punishment for shall belong' to a gang of persons associated for the 
.belonging to gang purpose of habitually committing dacoity*, shall be 
0 aceats. punished with transportation for life, or with 

rigorous imprisonment for a term which may extend to ten years, 
•and shall also be liable to fine. 


COMMENT. 

Ob]ect.>-This section was intended by the Legislature to provide for the 
punishment of those who belong to a gang of persons who make it Uieir business to 
■ commit dacoity ; and it is not essential for the purpose of conviction that the evidence 
should show the same degree of particulanty as to the commission of each individual 
dacoity as is required to support a simple and substantive charge of that crime. It 
is sufficient to establish that the person accused belongs to a gang whose business is 
the habitual commission of dacoity. or, in other words, that he was associated with 
others for the habitual pursuit of that offence*. It is not necessary that the person 
'belonging to a gang must have taken part m any one dacoity. But actual partici¬ 
pation by that person m any given dacoity is sufficient evidence both of his associa¬ 
tion with the gang and of his object in such association. 

Association for the habitual pursuit of dacoity is the gist of the offence under 
'this section^ A conviction can be had ei'en where no actual commission of a dacoity 
is proved*. The offence is of a \ery speaal character. 

1. 'Belong'.—^The word 'bdong* implies something more than the idea ol 
‘Casual assoaation; it involves the notion of continuity and indicates a more or less 
intimate connection with a body of persons eitaiding over a penod of time suffidently 
long to warrant the inference that the person affected has identified himself with a 
band, the common purpose of wWch is the habitual commis^on of dacoity^ Where 


I Kaum Bakih, (1927^ 9 Lah. 550. 

* Kure. (1896) 6 A W. N. 65. 66 : Kcder 
.SuadoT. (1911) 16 C W. N. 69. 13 Cr. L. J 
.39: A/urii Brahman. (1924) 26 Cr. L. J. 

1412, 27 O. a 385. 

I Kodet Sundar, sup. 

* Murli Brahman, sup; Surcsk ChonJra 


Baacijcf, (1927 ) 47 C. L. J. 471. 29 Cr. U 
J. fi)3. 

» f/ira Lai, (1910) 13 O. C 243, ll Cr. 
I- J. 554: Batheku. (1930) 7 O. W 
N. 32^ Cr. L. J. 162. Bkabuti. (1921) 
19 A L. J. 725, 22 Cr. L. J. 663 ; Suresh 
Chandra Baner;tc, sap. ' 
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at the trial of a gang of habitual dacoits who were charged with the commission of 
ten dacoities, the evidence against an individual was no more than that he had joined 
them in the commission of one dacoity and that he must have known that they were 
a gang of habitual dacoits, it was held that it was not established that he belonged 
to the gang, within the meaning of this section*. The mere fact that women lived 
as wives or mistresses with men who were dacoits is not sufficient for a Court to hold 
that they belonged to a gang of persons as«)ciated for the purpose of habitually 
committing dacoity within the meaning of tWs section, unless it be proved that the 
women themselves were associated with the husbands or protectors for the purpose 
of themselves habitually committing dacoiliesz. A person cannot be said to belong 
to a gang of dacoits m respect of whom the Court is satisfied that his connection with 
the gang was limited and was always intended to be limited to a series of acts, none 
of which amounted either to dacoity or to abetment of dacoity though they might be 
punishable under s 216A*. Generally speaking, only those persons can be convicted 
under this section, who have either t^en active part in the crime or been employed 
for the purpose of scouting or in other ways facilitating the commission of the crime^, 

2. ' Associated for the purpose of habitually committing dacoity ’.—^The 
word ‘ habitual ‘ means constant^. The element of the offence under this section, 
is association with the knowledge that the ^ng is formed for the purpose of com¬ 
mitting dacoities habitually and conviction can be had under this section even where 
no actual commission of dacoity by a particular accused person is proved®. 

PRACTICE. 

Evidence.—Prove (1) that the accused belonged to the gang in question. 

(2) That such gang was associated for the purpose of habitually committing, 
dacoity'^. 

One of the chief points to establish in a case of gang dacoity is association in 
the crime, and if it can be proved that certain persons have joined together to com¬ 
mit burglaries as well as dacoities, the former fact is strong evidence of cnminal asso¬ 
ciation and is relevant to show that they are members of the gang. If a gang can 
be shown to have been associated for the habitual commission of dacoities, evidence 
as to other crimes committed by the gang, e.g, burgJanes, may very vrdl be relevant 
against the accused’. 

It is not necessary that the person convicted must have taken part m any one 
dacoity. Evidence, showing the actual participation by an accused in any given 
dacoity, is evidence both of his association with the gang and of his object in such 
association Evidence which though not bdieved for the purpose of a conviction 
under s 395, may yet be relied upon for the purpose of a conviction under this section 
A conviction under this section cannot be conridered bad m law merely because the 
evidence on the record would also have justified a conviction of a specific offence under 
s. 3959. 

The associating and the purpose of the association may be proved by direct 
evidence or by proof of facts from which they can be reasonably inferred. Evidence 
that the accused or groups of them had been ojncemed in a large number of daco¬ 
ities in a comparatively short space of time may be sufficient evidence of such asso- 
ciation*'*. It is not sufficient to prove simply that the accused gave shelter and assis- 


1 Bhabuti. (1921) 19 AL.J. 7Z5, 22 Cr. 
L. J. 663 

* Yelli kom Yella. (1896) Cr. R. No 26 
of 1896, Unrcp. Cr. C 863. 

a Ga\a Dtn. (1908) 13 0. C. 235. 11 
Cr. L. J. 551. 

* Ntdhi. (1924) 1 O.W.N. 660, 26 Cr. 
L. J. 123, 

* See Baburant Kamari, (1891) 19 CaL 
190. 

* Mutli Biahmon, (1924) 26 Cr. L> J. 


1412, 27 O. a 385. ^ ,,, 

r Nabtt Kumar Putnaik, (1897) I C. 'V. 
N. 146. Walla. (1910) P. L. R. No. 18 of 
1910, 11 Cr. L. J. 364 : Mooktaram Strdar. 
(1875) 23 W. R (Cr.) 18; Kure. (18S6) 
6 A W. N. 65. - 

« Ntdhi. (1924) 1 O. W. N. 660, 26 Cr 
L. J. 123. 

> Bachchu. (1930) 7 0. W. N. 862. 32 
Cr. L. J. 162. . 

10 Bontgiri Pottigadu, (1908) 32 Mad. 179- 
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tance to dacoits^. The special conspira<y must be proved®. 

The general criminality of a tnbe or caste cannot be imputed to mdividual 
members operating m gangs where the prosecution is under this section, and the fact 
that members of the tnbe generally were alleged to have been implicated in several 
dacoities within a period of ten years preceding the trial was not sufficient proof 
against the persons under tnal when it appeared that the tribe contained within it 
thousands of human bemgs*. 

Where association for the purpose of habitually committing dacoity had not 
been made out, the mere fact that some of the accused had been previously convicted 
of dacoity or theft or had been bound down to be of good behaviour under s 110 of 
the Cniriinal Procedure Code, was of no consequence* The accused were charged 
under this section with belonging to a gang of persons associated for the purpose of 
habitually committmg dacoity. The prosecution sought to prove against some of the 
accused ffiat they had been previously convicted of theft or had been ordered to give 
security for good behaviour on the ground of being habitual thieves It was held 
that evidence regarding previous conviction or bad livelihood was not admissible 
under s. 14 of the Evidence Act. because the offence for which the accused were being 
tried was the particular one of belonging to a gang of dacoits and simple theft or 
bad livelihood, in whidi the order for giving secunty was based on evidence that 
the accused habitually committed thefts, was not evidence indicating an mtention 
to commit the particular crime of which the accused were charged* 

But where there is sufficient evidence to establish association for the purpose 
of habitually committing theft, evidence of previous convictions of offences against 
property and of bad livelihood is admissible to prove habit, and for this purpose, 
convictions of bad livelihood are more cogent than those of isolated thefts* Evidence 
that the accused were bound down under s. 110 of the Code of Criminal Procedure 
is admissible^. 

Previous conviction of the accused for dacoity along with other dacoitics is 
relevant against him under explanation 2 to s. 14 of the Indian Evidence Act But 
the propnety of the conviction of the accused must be judged exclush’ely by reference 
to the evidence adduced by tiie prosecution at the trial*. The fact that some of the per¬ 
sons undergoing trial for an offence under this se<^ion had once been sent up on a charge 
of dacoity of which they were acquitted could not be relied on to prove that they 
were habitual dacoits. No adverse inference can be drawn against accused persons 
after their acquittal*. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—^Triable 
by Court of Session. 

Charge.—I {name and office of Afagistrale, elc,) hereby charge you {name 
of accused) as follows:— 

That you, on or about the-—-—day of-, at-, belonged to a gang 

of persons associated for the purpose of habitually committing dacoity, and thereby 
committed an offence punishable under s 400 of tlic Indian Penal Code, and within 
the cognizance of the Court of Sesrion (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

Punishment.—"There are...many pomts which have to be considered., .in 
detemuning wlxat is an adequate sentence to pass upon an accused convicted of an 
offence falling under s 400., .Among these may be noted the following 

(1) How long has the accused belonged to the gang ? 


» Vitku (1899) 1 Bom. U R 156 l 

* Tirumai Jitdeis. (1901) 24 Mad. 523, 
54a 

» KaJcT Sundar. 16 C, W. N. 69. 

13 Cr. L. J. 39. 

* Ibid, 

^ llaji Sh(i Mahomed, (1921) 35 Bom. 


iudu Malta, ibid. 

P. L. R. No. 18 of 191 

41 Cr. L. J. 364. 

• Kadcr Sunder, supra. 
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at the trial of a gang of habitual dacoits who were charged with the commission of 
ten dacoities, the evidence against an individual was no more than that he had joined 
them in the commission of one dacoity and that he must have known that they were 
a gang of habitual dacoits, it was held that it was not established that he belonged 
to the gang, within the meaning of this section*. The mere fact that women lived 
as Wives or mistresses with men who were dacoits is not suflScient for a Court to hold 
that they belonged to a gang of persons associated for the purpose of habitually 
committing dacoity within the meaning of this section, unless it be proved that the 
women themselves were associated with the husbands or protators for the purpose 
of themselves habitually committing dacoities^. A person cannot be said to belong 
to a gang of dacoits in respect of whom the Court is satisfied that his connection with 
the gang was limited and was always intended to be limited to a senes of acts, none 
of which amounted either to dacoity or to abetment of dacoity though they might be 
punishable under s. 216A*. Generally speaking, only those persons can be convicted 
under this section, who have either taken active part in the crime or been employed 
for the purpose of scouting or in other ways facilitating the commission of the crime*.. 

2. * Associated for the purpose of habitually committing dacoity —^The 
word * habitual' means constant*. The element of the offence under this section, 
is association with the knowledge that the gang is formed for the purpose of com- 
mittmg dacoities habitually and conviction can be had under this section even where 
no actual commission of dacoity by a particular accused person is proved*. 

PRACTICE. 

Evidence.—Prove (1) that the accused belonged to the gang m question.^ 

(2) That such gang was associated for the purpose of habitually committing 
dacoity*'. 

One of the chief points to establish in a case of gang dacoity is association m 
the crime, and if it can be proved that certain persons have joined together to com* 
mit burglaries as well as dacoities, the former fact is strong evidence of cnminal asso- 
dation and is relevant to show that they are members of the gang. If a garig can 
be shown to have been associated for the habitual commission of dacoities, evidence 
as to other crimes committed by the gang, e g, burglaries, may very well be relevant 
against the accused*. 

It is not necessary that the person convicted must have taken part m any one 
dacoity. Evidence, showing the actual partidpation by an accused in any given 
dacoity, is evidence both of his assodation with the gang and of his object in such 
association. Evidence which though not believed for the purpose of a conviction 
under s 395, may yet be relied upon for the purpose of a conviction under this section. 

A conviction under this section cannot be considered bad in law merely because the 
evidence on the record would also have justified a conviction of a specific offence under 
s. 395». 

The associating and the purpose of the association may be proved by direct 
evidence or by proof of facts from which they can be reasonably inferred. Evidence 
that the accused or groups of them had been oincemed in a large number of daco¬ 
ities in a comparatively short space of time may be suRident evidence of such asso¬ 
ciation'®. It is not sufficient to prove simply that the accused gave shelter and assis- 


i Bhabutt, (1921) 19 A.L.J. 725, 22 Cr. 
L. J. 663. 

® YclU kom Yella. (1896) Cr. R. No. 26 
of 1896, Unrep. Cr. C. 863. 

» Gaya Dm. (1908) 13 O. C 2^. 11 
Cr. L. J. 551. 

♦ Nidhi, (1924) 1 O.W.N. 660, 26 Cr. 
L. J. 123. 

* See Baburam Kansari, (1891} 19 CaL 
6 Mmli Brahman, (1924) 26 Cr. L. J. 


1412. 27 O. C. 385. . , 

r ffttba Kumar Putnaik, (1897) 1 i 
N. 146; Waha. (1910) P. L. R. No. 18 ol 
1910. 11 Cr. L. J. 364; Afookiaram Sy f r- 
(1875) 23 W. R. (Cr.) 18; Kure. (1886) 
6 A W. N. 65. 

» Ntdki, (1924) 1 O. W. N. 660. 26 Cr 
^■f'^ckeku, (1930) 7 O. \V. N. 862, 32 
1 ® Bonigiri Polltgadu, (1908) 32 Mad. 179. 
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tance to dacoits^. The special consplra^ must be proved*. 

The general criminality of a tnbe or caste cannot be imputed to individual 
members operating in gangs where the^ prosecution is under this section, and the fact 
that members of the tribe generally were allied to have been implicated in several 
dacoities within a period of ten years preceding the trial was not sufficient proof 
against the persons under trial when it appeared that the tribe contained within it 
thousands of human beings*. 

Where assoaation for the purpose of h^itually committing dacoity had not 
been made out, the mere fact that some of the aouscd had been previously convicted 
of dacoity or theft or had been bound down w be of good behaviour under s. 110 of 
the Criminal Procedure Code, was of no consequence*. The accused were charged 
under this section with belonging to a gang of persons associated for the purpose of 
habitually committing dacoity. The prosecution sou^t to prove against some of the 
accused that they had been previously convicted of theft or had been ordered to give 
security for good behaviour on the ground of being habitual thieves It was held 
that evidence regarding previous conviction or bad livelihood was not admissible 
under s. 14 of the Evidence Act, because the offence for which the accused were being 
tried was the particular one of bdonging to a gang of dacoits and simple theft or 
bad livelihood, in which the order for giving security was based on evidence that 
the accused habitually committed thefts, was not evidence indicating an intention 
to commit the particular crime of which the accused were charged*. 

But where there is sufficient evidence to establish association for the purpose 
of habitually committing theft, evidence of previous convictions of offences against 
property and of bad livelihood is admissible to prove habit, and for this purpose, 
convictions of bad livelihood are more cogent than those of isolated thefts*. Evidence 
that the accused were bound down under s. 110 of the Code of Criminal Procedure 
is admissible*. 

Previous conviction of the accused for dacoity along with other dacoities is 
relevant against him under explanation 2 to s. 14 of Indian Evidence Act. But 
the propnely of the conviction of the accused must be judged exclusively by reference 
to the evidence adduced by the prosecution at the trial*. The /act that some of the per* 
sons undergoing trial for an offence under this section had once been sent up on a charge 
of dacoity of which they were acquitted could not be relied on to prove that they 
were habitual dacoits. No adverse inference can be drawn against accused persons 
after their acquittal*. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—^Triable 
by Court of Session. 

Charge.—! (name mid o^ce o/ Afagistrote, ftc.,) hereby charge you {name 
of accused) as follows:— 

That you, on or about th e ■ -day of--, at-, belonged to a gang 

of persons associated for the putpose of habitually comtniltiog dacoity, and thereby 
committed an offence punishable under s. 400 of the Indian Penal Code, and within 
the cognizance of the ^urt of Session (or the High Court). 

And I hereby ijuect that you be tried by the said Court on the said charge. 

Punishment.—“There are...many pomts which hai.e to be considered...in 
determining what is an adequate sentence to pass upon an accused con\ncted of an 
offence faUing under s. 400.. .Among these may be noted the following 

(I) How long has die accused belong^ to the gang? 


» Vithu Rayaji, (1899) 1 Bom. L R. 156 
» Tirumal HedJi. (1901) 2J A lad 523. 
546. 

» Kadcr Sundau (1911) 16 C tV. N. 69, 
13 Cr. L. J. 39. 

* Ibid. 

» l{a]t ShtT Mahomtd. (1931) 35 Bom. 


* Ltdu -tfolfa, jbid. 

• KadfT SutidoT, supfa. 
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(2) What dacoities have been committed by the gang since the accused joined 
it? 

(3) In how many of these dacdties did the accused actually take part? (If 
the accused*are being separately prosecuted for every dacoity in which they have been 
concerned as members of the gang, this pmnt must be left out of consideration.) 

(4) What was the character of the dacoities in which the accused actually 
took part? Were they accompanied with murder, culpable homicide, grievous hurt, 
torture, or with any acts of a specially brutal diaracter, or were they only dacoities 
of the ordinary character ? 

In the case of a gang consisting of desperate men prepared to proceed to all 
lengths in carrying out their crimes, the heaviest possible sentences should be passed. 
In awarding sentences the Court ought to consider not so much whether particular 
offenders were concerned m only one or more of the dacoities committed by the gang, 
as whether it was clearly established that they did in fact join a recognized gang*. 

Separate sentences can be passed on an accused person, who has been proved to 
have taken part in a particular dacoity and also to have been a member of a gang of 
dacoits. The limit of punishment prescribed by s. 71 does not apply to such a case. 
The provisions of s. 397 of the Code of Criminal Procedure will apply to such a case 
and then it will be at the discretion of the criminal Court whether the two sentences 
should run concurrently or not*. 

As to the Frontier Distnct, see tlie Frontier Crimes Regulation (III of 1901), 
ss. 11 (d) and 12 (2). As to Burma, see the Burma Laws Act, 1898, 8. 4 (3) ib) 
and 5ch. II, 

401. Whoever, at any time after the passing of this Act, shall 
Punitotit (ot belong to any wandering or other gang of persons' 
beionguig to gang associated for the purpose of habitually* commit- 
of thieves. robbery, and not being a gang of thugs 

or dacoits, shall be punished with rigorous imprisonment for a term 
which may extend to seven years, and shall also be liable to fine. 

COMMENT. 

The principle enunciated in the last section is extended by this section to a gang 
of thieves or robbers. The gist of an offence under this section is association for the 
purpose of habitually committing theft or robbery. 

Techmcally the offence of being a member of a gang associated for the purpose 
of committing burglaries is different from that of actually taking part in them, but 
looked at from a practical point of view, unless the activities materialize into active 
burglaries or attempt at burglaries nobody will be any the wiser or take any action*. 

The * association' referred to m the section must be a conscious association with 
the primary object of committing the offences mentioned therein*. 

Scope.—^This section “ no doubt has excellent objects and uses ; but it 
not to be resorted to when the person sought to be brought within its four Miners, ^8“^ . 
have been made responsible for distinct and individual offences : nor is it intended to 
affect them, unless an association for the habitual commission of theft or robbery is 
clearly made out 

1. ’Belong to any wandering or other gang of persons ’.—The word 
“belong” is very comprehensive, but the expression “to belong to a sang of persons 
■etc. ”, conveys the same idea as “ to be tme of a gang of persons, etc." “ Gang is 


1 Per Ward, J. C, in Nga Lu Gyi, 1412, 27 _0. C 3^- p » o 602. 

(18S9) S. J. L. B. 441. 442. o, 33 P. L- 

* Ghulam Mustaia. (1911) P. W. R. (Cr.) 33 Cr. L. J. Ml. 

No. 45 of 1911, P. L. R. No. 68 of 1911, 12 » (1912) 9 A L. J ^ .jggg. 

Cr L. J 260 ' • Per SlraiRht, J., m /ohonjna. 

i Muili Brahman. (1924) 26 Cr. U J. 6 A W. N. 16. 
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derived from the Anglo-Saxon word “gangan” to go, and its dictionary meaning is 
“ a number going in company, hence a company or number of persons assodated for 
a particular purpose ”. If it could be said that a person belongs to a gang of persons 
assodated for the purpose of habitually committing theft because he receives stolen 
property from them, then this section would apply to all who may in some way or 
other be connected with the gang, for i ns tance, the wives and children of the men con¬ 
stituting the gang, and persons who may give them shelter or provide food for them. 
The object of the section obviously is to punish the persons who orgamze thieving ex¬ 
peditions and form a party to commit theft A person who receives stolen property 
from them, for instance, a saraf (merchant) cannot be said to belong to thdr gang. 
The habitual receiver of stolen property is punishable under s, 413 and not under this 
section^. 

2 . ‘ Habitually —Habit is to be proved by the aggregate of acts, and though 
the charge is a charge of a single offence, the period over which the association extwids 
is often very long; and the longer the penod the better it is to establish habit* It is 
not necessary to prove that each individual member of the gang has habitually com¬ 
mitted theft or any particular act of theft. Once it is proved that a gang was formed 
for the purpose of habitually committing theft, all persons who thereafter join the 
gang in committing one more theft come within the purview of this section* 

CASES 

Where it was proved that certain persons were found together at some distance 
from their houses, that they were all inUmatdy connected with one another and were 
in the habit of visiting melas (assemblies) together, that one of them was arrested in 
the act of picking a pocket, and that when they were arrested many ol them gave 
faTs<» names and false addresses, it was hdd that they could not be convicted under 
this section, there being no proof that they belonged to a gang of persons associated 
for the purpose of habitually coirurutting Uieft*. In a trial on a charge of belonging 
to a gang of persons associated for the purpose of habitually committing theft, the 
evidence against the accused was of three kinds, viz, ( 1 ) that they were seen together 
at midnight m a certain place with implements ol house-breaking on a certain night; 

(2) that some of them were seen together in different places where house-breaking 
and theft were immediately afterwards committed; and (3) that they had been each 
convicted at different times of theft, etc. It was held that the above circumstances 
were not sufficient proof of the association and of the association bdng for the habitual 
committing of theft which are required to be established to support a charge under 
this section*. 

PRACTICE. 

Evidence.—Prove (1) that there existed a gang of persons. 

(2) That those persons were associated for the purpose of committing theft 
or robbery. 

(3) That theft or robbery was to be committed habitually*. 

(4) That the accused was a member of such gang. 

Aggregate of acts will prove the habit*. It is not necessary to prove that 
each individual member of the gang has habitually committed theft or has committed 
any particular theft in company with other members. Once it is proved that a gang, 
however small, was formed for the purpose of habitually committing theft, all persons 


1 Abdulla. (1926) 28 P. L. R. 19. 28 Cr. 
L. J. 179; Das. (1932) 33 P. L. R. 

736. 33 Cr. L. J, 584. 

* Kasem /lli, (1919) 47 CaL 154. 159. 

» Poo« SirtzA. (1923) 25 Cr. L. J. 520 
« Mankura Past, (1899) 27 CaL 139. 

» Subban. (1894) 1 Wtir 452. 

• SArimm Venkatasami, (1871) 6 M. H. 


C. ; AlankuTa Past. sup.; Xaba Aumar 
Patnaik. (1897) 1 C. \V. N. 146; Difotka 
Bfliua, (1899 ) 3 C. W. N. cccxxsaii (33Sn) - 
Apia, <1912) 9 A. L. J. 565; P/w. fl£69> 
P, R. No. 37 of 1869; A/ridi. (1879) P. R. 
Na 9 of ISSO: fshar Das. (1912) P, W. R. 
(Cr.) No. 36 of 1912, 13 Cr. L J. 799. 

T Sateldas, (1883) Unrep. Cr. C 418 
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who thereafter joined that gang in -comirntting one or more thefts, come within the 
purview of this section^. Any person who knowing of-the existence of such a gang 
joins that gang for the purpose of committmg even one theft is guilty under this sec¬ 
tion. At the same time a person may have taken part in a theft with one or more 
members of a gang without himself becoming a member of that gang*. Evidence 
showing the actual participation by an accused in any given theft or robbery is 
evidence both of his association with the gang and of his object in such association* 
Merely being seen getting on board a boat with four persons, who have on their own 
admission been convicted of belonging to a gang of dacoits, is held not sufficient 
evidence against those so seen*. 

Evidence of the commission of several thefts, of meeting together at different 
places, before and after the commisaon of thefts and burglaries in bazaars, boats and 
houses, of being seen on vanous occasions carrying away stolen articles or found in 
company under circumstances suggesting complicity in thefts and burglanes, and 
evidence of systematic thefts of cattle by individual accused are sufficient to sup¬ 
port a conviction under this section®. 

The possession of stolen propierty by the gang, and the fact that the country 
through which the gang passed was free from petty crimes when they were not about, 
are admissible facts*. Similarly, evidence of previous convictions of some of the 
accused for theft, house-breaking, receiving or concealing stolen property both prior 
and subsequent to the year when the gang was found to have been first fonn^, is 
admissible*. 

Evidence of character of the accused.-—The character of the accused not being 
a fact in issue in the offence of belonging to a gang of persons associated for the pur¬ 
pose of habitually committing theft, evidence of bad character or reputation of ffie 
accused is inadmissible*. This case has been doubted in a subsequent case in which 
it is held that where other evidence establishes association for the pu^se of habitually 
committing theft, evidence of previous convictions of offences against property and 
of bad livelihood is admissible to prove habit; and for this purpose convictions of 
bad livelihood are more cogent than those of isolated thefts*. For the purpose of 
determining whether a party of accused persons constituted a gang of persons assoa* 
ated for the purpose of habitual theft, the evidence that each individual of that party 
is a conidcted thief is relevant. Such evidence can be tendered before or after the 
prosecution have established the assodation**. At the trial of an accused jn 1923 
for the offence of belonging to a g^g of thieves, a former judgment convicting him 
of dacoity in 1897 was held admissible in evidence. The former judgment is, how¬ 
ever, only useful for showing that the accused is a person of cnminal tendencies to 
theft who may be a member of the alleged gang. It by no means goes to show that 
he had any habit of committing thefts in the period under consideration**. 

Procedure.—Cognizable—Warrant—^Not bailable—Not corapoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge to jury.—^The Judge should put clearly to the jury—(D the necessity 
of proof of association; and (2) the need of proving that that association was for 
the purpose of habitual theft, and that habit is to be proved by an aggregate of acts . 

Charge.—I {name and office of MagislraU, etc.,) hereby charge you {name 
of accused) as follows:— 


* Beja, (1913) P. R- Na 13 of 1914, 16 
Cr. L. J. 33. 

* Wasawa Singh, (1916) P. L. R. No 
110 of 1916. 17 Cr. L. J. 443 

» LaJe, (1929) 5 Luck. 101. 

* Kamal Fukter. (1872) 17 W. R, (Cr.) 


» Kasem AU. (1919) 47 Ca). 154; A/aAa- 
deo, (1926) 27 Cr. L. J. 807. 

• Dukharan, (1904) 7 O. C. 163, 1 Cr. L 
J. 690. 


' Hiiayata, (1914) P. W. 

62 of 19K P. L. R- No. 191 of 1915. P- R- 
No. 3 ol 1915, 16 Cr. L. J. 300 

• Mankma Pori, (1899), 27 Cal. 139. 

• Bhom,. (1911) 38 Col. “O „ „ , 
** Tukatam Malhari, (1912) 14 Bom. 

R. 373. 13 Cr. L. J. 539. . „ 

»» Moliram Hari, (1924 ) 26 Bom. L. K- 
1223, 26 Cr. L. J. 1391.. ,t 

*■ SAriVam Vcnkolasamt, (1871) 6 AL 1 
C. I2a 
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That you, on or about the-day of-, at-, belonged to a (wand- 

•ering) gang of persons associated for the purpose of habitually committing theft (or 
robbery), and that you thereby committed an offence punishable under s. 401 of the 
Indian Penal Code, and withm my ojgnizance lor the cognizance of the Cour). of 
Session (or the High Court)]. 

And 1 hereby direct that you be tried Iby the said Court (m cases tried by 
Magistrate omit these words)] on the said charge. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(in of 1901), ss 11 (3) (d) and 12 (2). As to Burma, see the Burma Laws Act 
(1898), s. 4 (3) (6) and sch. II 

“ If an accused takes part in any dacoity accompanied with murder, the pro¬ 
per section of tlie Penal Code to apply to him is s 396 in addition to s. 400, and he 
IS liable to be sentenced to death, or transportation for life, or ten years’ rigorous im- 
pnsonment and fine. If he has not rendered himself liable to this extent, a distinc¬ 
tion must still be made between those dacoits who, though belonging to an organized 
band, have only recently joined it, and have perhaps not taken part in more than one 
or two dacoities at the utmost, and those who have belonged to a gang for years and 
"have taken part in many dacoities; between those who have belonged to the worst 
gangs, who go about armed defying the authorities and inflicting grievous hurt upon 
the people, and those smaller and less dangerous gangs who dacoit only because driven 
to do so by want and starvation, and because they are afraid to surrender, and who 
inflict no injury upon the people beyond that of depnving them of a few fowls and 
baskets of paddy, the food they are m search of "*• 

402. Whoever, at any time after the passing of this Act, shall 
Assembling for or more persons assembled for the 

purpose of com- purpose of committing dacoity, shall be punished 
milting dacoity. rigorous imprisonment for a term which may 

c.xtend to seven years, and shall also be liable to fine 

COMMENT. 

This section applies to mere assembling without proof of other preparation. 
Where there w preparation s. 399 applies*. 

Five or more persons (who constitute an unlawful assembly) meeting for a 
common purpose to commit dacoity are subject to the severe punishment provided in 
this section, even though the persons assembled may not have proceeded one step 
towards the accomplishment of their object 

CASES. 

Where the accused knew that the assembly, of which they formed a part, was 
an assembly for Uie purpose of committing dacoity, and that ^1 the persons of the 
assembly lived on Uie proceeds of dacoity and had no other means of living, they were 
guilty of this offence*. Several persons were found at de\’en o’clock at night on a 
road just outside the city of Agra, all carrying arms (guns zind swords) concealed 
under their clothes. None of them had a license to carry arms, and none of them 
•could give any reasonable explanation of his presence at the sjxit under the particular 
circumstances. It was held that they were guilty under this section*. Fifteen men 
were seen approadiing a village and split up into three bands just outside the nllage. 
Subsequently, different members of these three bands were caught and icmnd to be 


» Per tVard, J C. in N^a Lu Nte C>*. 
(1899) S. J. L. B. .141. 442. 

* Kamtsh Chandra Banerjce, (1913) 41 
■ CaL 350. 

> Kcndta Kamar, (1867) 7 W. R. (Cr.) 
•61. 

* Bholu. (1900) 23 All. 124. This deri¬ 


sion is somewhat startling as from the facts 
given in the report it d«s not appear that 
It was the object of the accused to commit 
dacoity and not any other offence. It has 
been referred to with approval in BhoJa 
(1924) 22 A. U J. 1028. 26 Cr. U J. 38a 
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in possession of arms and ammunition, and none of them could explain his presence 
at the spot. It was held that they were members of a party and had collected for 
the purpose of committing dacoity and were consequently liable to be convicted under 
thig section*. Where the accused helonpng to different villages were found at a lonely 
well at a long distance from thar homes fully armed and equipped for committing a 
dacoity, a conviction under this section was held mamtainable*. 

PRACTICE. 

Evidence.—Prove (1) that five or more persons were assembled. 

(2) That they were assembled for the purpose of committing dacoity. 

(3) That the accused was one of such persons. 

Procedure.—Cognizable—^Warrant—Not bailable—^Not compoundable—^Triable 
by Court of Session. 

Charge.—-I (name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows :— 

That you, on or about the-day of-at-.were one of five (or 

more) persons assembled for the purpose of committing dacoity, and that you thereby 
committed an offence punishable under s. 402 of the Indian Penal Code and within 
the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tned by the said Court on the said charge. 

Punishment.—As to the FronUer District, sre the Frontier Crimes Regulation^ 
(in of 1901), 5S. 11 (3) (d) and 12 (2). As to Burma, see the Burma Laws Act 
(1898), 8 4 (3) (b). 

Of Criminal Misappropriation of Property. 

403. Whoever dishonestly misappropriates or converts to his. 

Dishonest mis- nioveable property^, shall be punished 

appropnation of With imprisonment of either description for a term 
property. which may extend to two years, or with fine, or 

with both. 


ILLUSTRATIONS. 

(c) A takes property belonging to Z out of Z’s possession in good kith, he- 
lieving, at the time when he takes it, that the property bdongs to himself. A is not 
guilty of theft; but if A, after discovering his mistake, dishonestly appropriates the 
property to his own use, he is gtulty of an offence under this section. 

(6) A, being on friendly terms with Z, goes into Z’s library in Z’s absence, 
and takes away a book without Z’s express consent Here, if A was under the im¬ 
pression that he had Z’s implied consent to take the book for the purpose of reading 
It, A has not committed theft. But, if A afterwards sells the book for his own 
benefit, he is guilty of an offence under this section. 

(c) A and B being joint owners of a horse, A takes the horse out of Bs 
possession, intending to use iL Here, as A has a right to use the horse, he does not 
dishonestly misappropriate it. But, if A sells the horse and appropriates the whole 
proceeds to his own use, he is guilty of an offence under this secUon. 

Explanation 1 .—dishonest misappropriation for a time only 
is a misappropriation within the meaning of this section. ^ 


ILLUSTRATION. 

A finds a Government promissory note belonging to Z, bearing a blank endot^ 
ment A, knowing that the note belongs to Z, pledges it with a banker as a scamty 


* Bhola (1924) 22 A. L. J. 1028, 26 Cr. 
L. J. 380. 


* IVaryam Sineh, (1926) 27 Cr. 1~ J* 
05; Ahmad. (1927) 29 Cr. L. J. 14. 
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ior a loan, intending at a future time to restore it to Z. A has committed an offence 
-under this section. 

Explanation 2. —A person who finds property not in the pos¬ 
session of any other person, and takes such property for the purpose 
of protecting it for, or of restoring it to, the owner, does not take 
or misappropriate it dishonestly, and is not guilty of an offence ; 
but he is guilty of the offence above defined, if he appropriates it to 
his own use, when he knows or has the means of discovering the 
owner, or before he has used reasonable means to discover and give 
notice to the owner and has kept the property a reasonable time 
to enable the owner to claim it 

What are reasonable means or what is a reasonable time in 
-such a case, is a question of fact 

It is not necessary that the finder should know who is the 
owner of the property, or that any particular person is the owner 
of it : it is sufficient if, at the time of appropriating it, he does not 
believe it to be his own property, or in good faith believes that 
the real owner cannot be found. 

ILLUSTRATIONS 

(a) A finds a rupee on the high road, not .knowing to whom the nipee belongs 
A picks up die rupee. Here A has not committed the offence defined in this section 

(b) A finds a letter on the road, containing a bank note. From the direction 
and contents of the letter he leams to whom the note belongs He appropnates the 
note. He is guilty of an offence under this section 

(c) A finds a cheque payable to bearer. He can form no conjecture as to 
the perwn who has lost the cheque. But the name of the person, who has drawn 
the cheque, appears A knows that this person can direct him to the person m whose 
favour the cheque was drawn. A appropnates the cheque without attempting to 
discover the owner. He is guilty of an offence under this section 

(d) A sees Z drop his purse with money m it. A picks up the purse with 
the intention of restoring it to Z, but afterivards appropriates it to his own use. A 
has committed an offence under this section. 

(e) A finds a purse with money, not knowing to whom it belongs; he after¬ 
wards discovers that it belongs to Z, and appropriates it to his own use. A is guilty 
■of an offence under this section. 

tf) A finds a valuable nng, not knowing to whom it belongs. A sells it 
immediately without attempting to discover the owner A is guilty of an offence 
under this section. 

V 

COMMENT. 

Cnminal misappropnalion lakes place when the possession has been innocently 
■come by, but where, by a subsequent change of intention, or from the knowledge 
of some new fact with wJiich the party was not previously acquainted, the retaining 
becomes wrongful and fraudulent*. The offence consists in the di^onest misappro- 
pnation or conversion, either permanently or for a time, of property which is already 
without wrong in the possession of the offender*. See illustrations (a), (b) and (c) 
whidi show that the original innocent lakine amounts to criminal misappropnation by 
subsequent acts. 

This section lays donm a prindirfe quite at %*ariance with the English law ac¬ 
cording to which the intention of the accused at the time of obtaining the possession 

' Per Noms and Ghose, JJ., m Bho£iiam 400. 

-Dcinc V. .ll>or Dome, tlSSS) 15 Cat 3S3y * Somkrukna, (ISS3) 12 .Mad 49, 5a 

L. C. 31A 
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of property is only taken into account If the intention was not dishonest when 
the possession was obtained, subsequent change of intention does riot convert the 
possession into an illegal one. Explanation 2 emphasizes the difference between the 
English law and the Code. 

“ Section 403 requires that the property should be shown to have been mis¬ 
appropriated or converted to his own use by the accused. The mere possession of 
the property is not sufficient for proving the charge without something to indicate 
the appropriation or conversion, though long possession without any attempt to find the 
owner may amount to evidence of intention to do so.. .There is no proof of any other 
o.vert act indicating conversion or appropriation to his own use, nor did any interval 
of time worth considering elapse between the taking and the arrest to raise any 
presumption, from the mere act of detention, of an intention to misappropriate or 
convert. Explanation (2) to s. 403...makes the necessity of some positive proof 
of this sort quite clear. Illustration (a) shows that the picking up of a rupee, whose 
owner is not known, is not an offence. Similarly, illustration (e) shows that the 
finding of a purse with money belonging to an unknown owner is not an offence, 
but the appropriation of it to the finder’s own use is necessary to complete it”‘. 

According to the English law innocent taking followed by conversion, owing 
to subsequent change of intention, is a civil wrong but not an offence. 

Theft and criminal misappropriation.—In theft the object of the offender 
always is to take property which is in the possession of a person out of that person’s 
possession ; and the offence is complete as soon as the offender has moved the property 
in order to a dishonest taking of iL In criminal misappropriation, there is not neces¬ 
sarily an invasion of the possession of another person by an attempt to take from 
him that which he possesses The offender is already in possession of the property; 
and is either lawfully in possession of it, because either he has found .it or is a just 
owner of it, or his possession, if Jiot stnctly lawful, is not punishable as an offence 
because he has acquired it under some mistaken notion of right in himself or of con¬ 
sent given by another. 

Ingredients.—^The section r^uires— 

1. Dishonest misappropriation or conversion of property for a person’s own 
use. 

2. Such property must be movable 

1. 'Dishonestly misappropriates or converts to his own use’.—“In order 
to be dishonest the property must be misappropriated or converted ' with the intention 
of causing wrongful gain to one person, or wrongful loss to another that is, with 
the intention to cause gain by unlawful means of property to which the person gaining 
It IS not legally entitled, or the loss by unlawful means of property to which the 
person losing it is legally entitled 'The gain or loss of property, and the gain or loss 
of the possession of property are not necessarily identical things, and the distinction is 
especially clear when the losj of possession is only temporary, and is intended by the 
person v^ho causes such loss to be temporary only. When there is no intention to cause 
wrongful gain or wrongful loss of property, and merely an intention to deprive the 
owner temporarily of the use of property, ffishonesty is not made out ”K The offence 
is complete as soon as there is a misappropriation or conversion witli a dishone^ 
intention. It is not necessary that loss to the owner should have actually accrued 
by that time’. The offence is complete if the conversion is done with the intention 
of causing wrongful gam to the offender irrespective of any loss which may ensue to 
other person. The offence does depend on the consequence which has ensued, bm 
only on the act which has been daic*. A wrong opinion that the accused was justiJica 


1 Per Chatterji, J., in Phuman, (1907) 
P. R. No. U of 1903. p. 33. 8 Cr. L. J. 2Sa 

2 Per Plowden, J, in Jhandu, (1886) P. 
R. Na 27 of 1836. 

’ Kashttam Alelha, (1934 ) 56 AQ. 1047, 


♦ Simhachalam V 
44 Cal. 912 MAwfd 


Rali Kanta Laha. 
Ebiahm v. Canny, (19-3> 


24 Cr. L. J. 746. 
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in keeping the thing does not constitute this offence*, nor does a mere retention of a 
redeemed pledge by the pledgee as security for the repayment of a loan of a different 
person constitute this offence^. 

' Dishonestly misappropriates —^The verb ‘ to appropriate ’ in this connection 
means setting apart for, or assigning to, a particular person or use; and to" ‘ mis¬ 
appropriate’ means to set apart for or assign to the wrong person or a wrong use, 
and this act must be done dishonestly’. The word ‘ misappropriation ’ is in the illus¬ 
trations and in the explanations to the section replaced by the expression “ appro¬ 
priates to his owTi use ”, which seems equivalent to “ setting apart for his own use to 
the exclusion of others ” It does not, of course, follow from this that settmg apart by 
one person for the use of some person other than himsdf and the true owner, is not 
a misappropriation A Hindu girl having picked up a gold necklet and made it over 
to a sneeper girl, the accused, the brother of the finder, represented to the latter that 
the necklet belonged to a person of his acquaintance and thus got possession of it from 
her. On inquiry by a police constable a few hours later, he repeated the representa¬ 
tions, but afterwards gave up the necklet. These representations were found to be 
untrue to the knowledge of the accused. It was held that he had committed this 
offence*. This section is in no way restricted to approptiating property to one’s own 
use. If a trustee repudiates the trust and asserts that he holds the property on behalf 
of a person other than the one who entrusted him with it, he has misappropriated 
the property just as much as he would have been said to misappropriate it jf he had 
been putting forward his oim claims to it’ 

A false denial of a loan is not >n itself a misappropriation at all. and may 
amount to no more than an attempt to evade civil liability for the money or the chattel 
lent. Attempt to evade civil liability docs not necessarily imply that the property lent 
has been misappropriated The false denial of a loan is compatible with the absence 
of criminal misappropnation, and no more constitutes that offence than possession of 
stolen property constitutes theft or dishonest reedpt The false denial may be evidence 
of an offence under this section as possession of stolen property may be evidence of 
offences under s 379 or s 411< 

* Converts to his own use ’.—There must be actual conversion of the thing 
appropnated to the use of some person other than the person entitled thereto. Where 
the accused found a thing, and merely retained it in his possession, it was held that 
he could not be convicted of ciimmal misappropriation^. Similarly, where the accused 
found a purse on the pavement of a temple in a crowded gathering and put it in his 
pocket but was imm^iately after arrested, it was held that he was not guilty of 
criminal misappropriation for it could not be assumed that by the mere act of picking 
up the purse or putting it in his pocket he intended to appropriate its contents to his 
own use*. Where a pcJice constable of seventeen years’ standing caught a strayed 
sheep intended for sacrifice and on his transfer, from the thana to wluch he was 
attached, to another thana he took it with him there, it w'as held that it was sufficient 
evidence of dishonesty’. 

'Any mo\cable property’.—^Thc misappropriation must be of ‘moveable pro¬ 
perly '. As to the mcaiung of this expression, see s. 22, supra. 

There cannot be any criminal misappropriation with regard to immovable 
property. 

A bull set at large in accordance with a Hindu religious usage is not ‘ property * 
of any one, and not the subject of ownership by any person, as the original owner 
has surrendered all his nglits as its propnetor, and has gi\-en the beast its freedom 


I Khandtiao. (1894) Cr. R, Na 30 of 1894, 
Unrep. Cr. C. 700. 

• Gulab Chand Saucat v. Arumucan, 
11935) M. W. N. 10G3 

1 SoAan IM, (1915) 13 A. L. J. 1131. 
16 Cr. L. J. 795. 

♦ fhandu. (iaS8) P. R. Na 27 of 1888. 
i IndoT Sinih, (1925 ) 48 AIL 288. 


‘ (1904) 6 Bom. L. R. 1093. 1 Cr. 

L. J. 1109. 

7 Abdoel, (1868) 10 W. R. (Cr.) 23.A 
* Phuman. (1907) P. R, Xa 11 of 1903. 
8 Cr. L. J. 25a 

> Sar;u .XfoUa, (1918) 17 A U J. 145. 
I U. P. U R. 83. 20 Cr. L. J. 218. 
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to go whithersoever it chose*. Such a bull cannot be the subject of criminal mis- 
appropriation. The fact that such a bull receives some attention from the cow-herd 
of the persons who set it at liberty and is daily fed by him by direction of his em¬ 
ployers, and is not used for breeding purposes without their permission being a s k ed, 
IS not consistent with a total sunwder by those who set it at liberty of all their 
rights as proprietors^. 

The offence of criminal misappropriation is committed, either permanently 
or for a time, of property which is already without wrong in the possession of the 
offender. The dishon^ intention to appropriate the property of another is common 
to theft and to criminal misappropriation. But this intention, which in theft is 
sufficiently manifested by a moving of the property, must in the other offence be 
earned into action by an actual misappropriation or conversion*. 

Temple property.—^The properly of an idol or a temple must be used for 
the purposes of that idol or temple i any other use will be a malversation of that 
property, and, if dishonest, will amount to criminal misappropriation*. 


Retention of money paid by mistake.—Where money is paid to a person by 
rmsi^Lke, and such person, either at the rime of receipt or at any time subsequently, 
discovers the mistake, and determines to appropriate the money, that person is guilty 
of crimmal misappropriation*. In England, the law is doubtfid on this points. 


Joint property.—Where the accused is interested in the property jointly with 
others, he is not necessarily guilty of a cnnvnal act if he takes possession of it, and 
disposes of it^. But jomt property might be criminally misappropriated*. No co¬ 
parcener m a joint Hindu family having before division a right in or to any speaffed 
share in any particular items of the family property, a prosecution for dishonest 
misappropriation cannot he against the managing member of the family until the 
accounts have been taken and the shares allotted’. “ Such maiiaging nwsmbei may 
be liable to a charge of misappropriation, if. after a division of property has taken 
place, and the share of each member of the family has been ascertained, it is found 
that the manager has wrongfully applied to his own use the share that belongs to one 
of Ae other coparceners; but so long as no account of produce or money has been 
taken, or the shares ascertained, no member of an undivided Hindu family has the 
right to claim any particular share or property as his separate property, and no 
prosecution against the manager for misappropnaiion would lie. The mere fact 
that there has been a general agreement to divide does not entitle one of the copar- 
ceiwrs to claim any defined portion of the estate, nor does it even enable him to say 
that he is entitled to any particular quantum m an isolated item *of the property; 
until division, the law entrusts the property to the manager"*®. 


Explanation 1.—"This explanation refers only to cases m which there is a 
‘ dishonest misappropriationand explains that the section includes temporary as 
wdl as permanent misappropriation of that description. It does not extend the 
section so as to include not only cases of wrongful gam or loss of property, but also 
cases of wrongful gain or loss of the possession of property, as distinct from gain or 
loss of the property itself ”**. . . , 

A servant, who misappropriates his master’s property with the intention oi 
restoring it after a rime, ought to be punished. He has no more right to steal ms 
master’s property for a time than for ever. It is no answer for a trustee who ms- 
appropriates his trust property to say that he intended to put it back agaia ine 


1 Bandhu, 11885) 8 AIL 51; Sthol. (1887) 
9 AIL 348. 

2 Rorttcih Chunder Sannyal V. atnt Alott- 
dal, (1890) 17 CaL 852. 

J M. Si M. 359. 

♦ Gadtayya V. Guru Siddeshvar, (1897) 
Unrep. Cr. Q 919. 

i SkamioonduT, (1870) 2 N. W. P. 475. 

« CcoTte Middleton. (1873) L. R 2 a C 
11.38; AshueU. (1885) 16 Q. B. D. 190; 


Floieers. (1886) 16 Q.B.D. 643; Hehir, 
(1^1 2 I. R. 709. , ,,o-n\ 

7 Paibutty Churn Chuckcrbulty. 118^**) 
14 W. a (Cr.) 13. . 

» Panifl, (1881) 1 A W. N. 89. 

» (1880) 1 Weir 4S3. 

*0 Anon., (1880) 1 War 453 (4^h 
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fact is that when once a man makes away with property in this way, it generally 
happens that he never has the means of making restitution. So with regard to the 
thief, the probability is that when he steals another’s property he will never change 
his mind about restoring the same to the owner*. 

Explanation 2.—There can be no criminal misappropriation of things which 
have actually been abandoned^ The property must have its owner to render a 
person guilty of misappropriating it. Illustration (a) to this section is to be taken 
as qualified by ill. (/)*. ' 

Where property is cast away or abandoned, any one finding and taking it 
acquires a right to it which will be good even as against the former owner, if the 
latter should be minded to resume it, but when a thing is accidentally lost, the 
property is not divested, but remains in the owner who loses it*. 

Propeny found drifting in a river.—^The accused found two logs of wood 
drifting in a river during a high flood and took possession of them The logs were 
left by the accused in front of his house unused and exposed for several months. 
It was held that a conviction under this section owld not be uphelds 

Lost property.—A person who takes possession of property which the rightful 
owner has lost is guilty of criminal misappropnation if he appropriates or converts 
such property to his own use*. Where the accus^ found a gold mohur on an open plain, 
and sold it the next day to a shroff for the full value and appropriated the sale-proceeds, 
it was held that, in the absence of any information as to the circumstances under 
which the coin was lost, and as it was not impossible that the property in the com 
had been abandoned by the original owner, the accused could not be convicted of 
cnminal misappropriation’ A person, finding a property of which, from 
the nature of it, there must be an owner, must take reasonable care of it and 
endeavour to find out the owner, but he is not bound to adopt extraordinary means 
for the discovery, nor is he bound to be out of pocket in discovering the owner by 
means of an advertisement*. The accused found a spanner of no appreciable value 
in a public road and attempted to sell it. It was held that he was not guilty of 
cnmmal misappropnation as the case was governed by ill (o) and not by lU. (/) 
to the section*. Where a person took possession of a bullock which had strayed, 
but there was no evidence that it was stolen property, and he dishonestly retained 
it, it was held that he was guilty under this section and not under s. 411*®. 

The law with regard to the finder of the lost property does not apply to 
the case of property of a passenger accidentally left in a railway carriage, and 
lound there by a servant of the company*'. 

Treasure trove.—A person who found money from a piece of land pur¬ 
chased by him and appropriated it to his own use was held not to have committed 
this offence*?. 

In England the law seems to be this • " If a man find goods that have been 
actually lost, or are reasonably supposed by him to have been lost, and appropnates 
them wiUi intent to take the entire dominion over them, really believing when he 
takes them that the owner cannot be found, it is not larceny. But if he take them 
with the like intent though lost, or reasonably supposed to be lost, but reasonably 
believipg that llie owner can be found, it is larceny 


1 P. L. C. 1861, p 1270 

2 Bandhu, (1885) 8A11 51;AiAaI, (1887) 
9 AIL 348 : Romesh Chunder SonmioI V Htiu 
Mondal, (1890) 17 Cal. 852 ; Sila, (1893) 18 
Bom. 212. 

J Mahadeo Cottnd. (1930 ) 32 Bom. L. 
IL 356. 31 Cr. L. J. 926. 

* Clyde. (1863) U R. 1 C. C R. 139. 

S .t/ururon, (1883) 1 Wcir 453. 

* ,Vjj Shtce Zan. (1916) 10 B. L. T. 261, 
18 Cr. L. J. 300. 


* Slid. (1893) 18 Bom. 212. See Phuman, 
(1907) P. R. No. 11 of 1908, 8 Cr. L. J. 250. 

* Saro/id Haque. (1920) 23 Cr. L.J.401. 
» Makadev Govind. (1930) 32 Bom.L.R. 

^ 31 Cr. L. J. 926. 
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L. J. M. C (N. S.) 140. 144. 
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The possessor of land is generally oititled, as against the finder, to chattels 
found in the land^ 


CASES. 


Dishonest intention necessary.—The accused was found riding on a mare 
which had strayed away from the possession of its owner. The day after he was 
found riding he confessed that he had found the mare hobbled, had unfastened the 
rope and used it as a bridle, had mounted-the mare intending to ride her to his 
house and to loose her when he reached his house. Subsequently he stated before 
the Magistrate that his intention was to take the strayed mare to a police-station. 
He was convicted under this section. It was held that the conviction was illegal, for 
it could not be assumed that the intention of the accused was dishonest The sub¬ 
sequent statement being attributable to fear did not affect the question of the ac¬ 
cused’s gmlt2. The accused, who had lost his buffalo some time back, found a 
buffalo very much resembling his own entering into his house and tied her in on an 
open verandah which overlooked a public road and refused to permit the complainant, 
who claimed the buffalo as his, to remove the ^me. It was held that the essential 
element of a dishonest intention to make up the offence was wanting^. Where the 
accused removed posts and shutters for firewood from a house which they believed 
was deserted, it was held that they did not commit criminal misappropriation for 
there was no dishonesty in the act^ Where the accused took certain hides from the 
prosecutrix, but refused to pay for them on the ground that she owed a sum to him, 
it was held that he had not committed this offence*. Where a Sub-Inspector of Police 
kept a bullock for twenty days and after advertising for the owner sold it, it was 
held that no offence had been made out under this section^. An order was passc^ 
by a District Magistrate staying delivery of certain property to the complainant. This 
order was by mistake not communicated to the lower Cc^rt. Jn pursuance of the lower 
Court’s order, complainant was served with notice by the police that he should 
take delivery or the property would be forfeit^ to Government. The complainant 
took delivery though knowing of the stay order and afterwards disposed of it in 
such a way as to make it impossible of being returned to the other party if the 
District Magistrate would order it to be returned. It was held that the action of the 
complainant did not amount to an offence under this section’’. 


Claim of right.—A servant, who retained in his hands money which he was 
authorized to collect and which he did collect from the debtor of his master, because 
money was due to him as wages, was held guilty of criminal misappropriation*. 


Servant misappropriating money received on behalf of his master.—^^Vhc^e 
the accused, a Government servant, whose duty it was to receive certain moneys and 
to pay them into the treasury on receipt, admitted that he had retained tw'o sums 
of money in his possession for several months, but on fearing detection he paid them 
into the treasury, making a false entry at the time in his books with a view to av^ 
suspicion’; and where the accused, a village karnam, received money from tw 
head of the village for the purpose of remitting it to the public treasury, but onutted 
to do so until after an inquiry had been held into arrears due by the villagers*®, it was 
held that this offence was committed. 

Secreting letters.—^The accused, a servant in the Postal Department,_ while 
assisting in the sorting of letters, secreted two letters, with the intention of handing 
them over to the delivery peon and shanng with him certain money payable upon them 


I South Staffordshire H'ater Ca. V. Shar- 
man. (1896) 2 Q. B 44. 

3 Muhammada, (1905) P. L. R. No. 28 
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It was held that the accused was guilty of attempt to commit dishonest misappro¬ 
priation of property and of thefth 

A letter addressed to W was handed by a postman to W, who was at the time 
in a room in the occupation of H W read the letter, apd put it on a table m the 
room and left it there H took the letter, and subsequently attempted to file it as an 
exhibit attached to an affidavit made by him m a suit for judicial separation between 
\V and his wife, for the purpose, as he afterwards stated, of strengthening Mrs. W’s 
case and of improving his own position The Court, however, refused to receive 
the letter It was held that in the circumstances H could not be convicted of dis¬ 
honest misappropriation of property with respect to his retention of the letter2 

Harvesting crops under an attachment.—Where a judgment-debtor, whose 
standing crops were attached, harvested them while the attachment was in force, it was 
held that he had committed this offence* 

Exchanging of railway tickets.—A and B were about to travel by the same 
tram from Benares City. A had a ticket for Ajudhia B had two tickets for Bena¬ 
res Cantonment A voluntarily handed over her ticket to B in order that he might 
tell her if it was right B, under the pretence of returning A’s ticket, substituted 
therefor one of his own, and kept A’s ticket It was held that the offence committed 
by B was that of criminal misappropriation rather than that of cheating^. 

English cases.—A person purchased, at a public auction, a bureau in which he 
afterwards discovered, in a secret drawer, a purse containing money, which he appro¬ 
priated to his own use. At the time of the sale no person knew that the bureau con¬ 
tained anything whatever. It was held that if the buyer had express notice that the 
bureau alone, and not its contents, if any, was sold to him ; or if he had no reason 
to believe that anything more than the bureau itself was sold, the abs^artion of the 
money was a felonious taking, and he was guilty of larceny in appropriating it to his 
own use. But that if he had reasonable ground for bclievnng that he bought the 
bureau with its contents, if any, he had a colourable right to the property, and it was 
no larceny^ If a bureau be delivered to a carpenter to repair, and he discovered 
money m a secret drawer of it, which be, unncccssanly as to its repair, breaks open, 
and converts the money to his own use. it is a felonious taking of the property, unless 
It appear that he did it with intention to restore it to its right owner*. A servant in¬ 
dicted for stealing bank-notes, the property of her master, in his dwelling-house, set 
up, as her defence, that she found them m the passage, and not knowing to whom 
they belonged, kept them to see if they were advertised. It was held that she ought 
to have inquired of her master whether they were his notes or not, and that not hav¬ 
ing done so, but having taken them away from the house, she was guilty of stealing 
them^. The accused stole some iron from a canal, in which it was found when the 
canal was in process of being cleaned. In on indictment against him for stealing 
the iron, it was held that the proprietors of the canal had a sufficient property in the 
iron to justify alleging of tlie property to be in them*. 

PRACTICE. 

Evidence.—Prove (1) that the property in question is moveable property. 

(2) That the accused nusappropriated it or converted it to his own use. 

(3) ' That he did so dishonestly’. 

^ the Indian Evidence Act. s. 14. ill Cb)- 

On a charge of criminal misappropriation, it is sufficient for the : • 
to establish that some of the money mentioned in the charge has been ' .. ■ 

t FfWitalasanii. (1890) 14 Mad 229. »2. 

2 tlarns, (1917) 40 All. 119. * /?t6cfca Ken. ( 

J 06a»a. (1893 ) 22 Mad. 151. » Rowe. (1859) 

* Ra:a Wwsam. (1905 ) 25 A. W. N. 9, * Parsotam D A. - 

.2 Cr. U J. 94. (1833) i55 * 

i ,\/<rry V. CfffH. (1841) 7M.&W. 623. (1904) 10 P ir ? 

4 Carruri£A( V. Giecn, (1802) 2 Leach 
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by the accused, even though it may be uncertain what is the exact amount so mis- 
appropriatedJ. 

On a charge of criminal appropriation, the mere fact that the accused received, 
ihe money and has failed (o account for Jt, does not establish the charge. Though 
the prosecution need not prove the actual mode of misappropriation, they must prove 
dishonest misappropriation either by direct evidence or by proving circumstances which 
are consistent with no other hypothesis than the guilt of the accused. It is not for 
the accused to prove honest dealing with the property, but for the prosecution to- 
prove the reverse^. • 

When a case comes under the second explanation it should be ascertained 
whether the person accused had reasonable belief that the owner could be found, by 
evidence of his previous acquaintance with the ownership of the particular chattel, 
the place where it is found, or the nature of the marks upon it. In some cases, it 
would be apparent, in others appear only after examination. It would probably be 
presumed that the taker would examine the chattel, as an honest man ought to do 
at the time of taking it, and if he did not restore it to the owner the jury might con¬ 
clude that he took it when he took complete possession of iti. 

The mere fact that the prosecutor gave the accused time to make out his- 
accounts and pay the balance due does not vitiate a conviction for dishonest mis¬ 
appropriation, or show that the matter is one for civil Courts only*. 

Procedure.—Not cognizable—Warrant—Bailable—Compoundable when permis¬ 
sion IS given by the Coua before which the prosecution is pending—Triable by any 
Magistrate. 

In a case of complaint under this section, it is open to a Magistrate in case of 
doubt to hold an inquiry under s. 202 of the Criminal Procedure Code before sum¬ 
moning the accused in order to find out whether a primo jack case was made out or 
whether the accused should be summoned or not^ 


Venue.—The offence of criminal misappropriation may be inquired into or 
tried by a Court within the local limits of wh(»e jurisdiction any part of the property 
which 18 the subject of the offence was reedved or retained by the accused person, or 
the offence was committed®. 

Separate offences.^—The appropriahon of each separate item of money with 
which a person is entrusted is a separate offence, and the facts connected with it 
should form the subject of a separate inquiry. The duty of a committing officer in 
such a case is to select certain distinct items, to frame his charges upon them, and to 
adduce evidence specially upon those items^ Where moneys are dishonestly misap¬ 
propriated and false accounts or vouchers prepared for the puijl»se of screening the 
misappropnation, the offence of falsification b^mes part and parcel of the offence of 
misappropriation, and the whole transaction must be considered practically as one- 
offence consisting of criminal misappropnation*. 

Joinder of charges.—^When two persons are Implicated in a case of criminat 
misappropriation with respect to a certain sum of money, the charges against them 
must be of misappropriation m one case and of abetment in the other because it is 
impossible to hold that two persons can be guilty of misappropriation of the same 
sum of money It is also open to the Court to frame charges against each of them 
in the alternative, i.e., of misappropriation or of abetment’. 


Charge.—^^Vhen the accused h charged with criminal breach of trust or dislionest 


> B}Tam/t Chaewalla, (1927 ) 52 Bom 280, 
30 Bom. L. R., 325 Virtayak Bhalkhande, 
(1927) 30 Bom 'l. R 1530. 53 Bom 119. 

’ Robert Stuart Wauchope, (1^3) 61 CaL 
168. 

3 Thurbon. (1849) 18 L.J.M.C (N.S) 
140, 144. 

Sreekant Btsivas, (1866) 5 W. R. (Cr.) 


J Cawkaran Lai V. Sarjoo Saw, (1920) 3- 
U. P. L. R (P.) 9, 21 Cr L. J. 519 

* Criminal Procedure Code, s. 181 

7 Ckeiter, (1871) 15 W.R. (Cr.) 5- 

* AnanI Narayan, (19(M) 6 Bom. L. I - 

“i (1912) 16 CW.N.eOO. 

13 Cr. L. J. 506. 
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misappropriation of money, it shall be suffiaait to specify the gross sum in respect of 
which the offence is alleged to have been committed, and the dates between which the- 
offence is alleged to have been committed, without specifying particular items or exact 
dates, and the charge so framed shall be deemed to be a charge of one offence within 
the meaning of s 234 • Provided that the time included between the first and last of 
such dates shall not exceed one year* 

The charge should run as follows.— 

I (name and office of Magtstrale, etc.) herdiy charge you (name of accused) 
as follows .— 

That you, on or about the-day of-, at-, dishonestly misappro- 

pnated [or converted to your own use] certain property, to wit--,belonging to AB, 

and thereby committed an offence punishable under s 403 of the Indian Penal Code, 
and within my cognizance [or within the cognizance of the Court of Session (or the 
High Court)] 

And I hereby direct that you be tried (by the said Court (i« cases tried by Ma¬ 
gistrate omit these words)] on the said char^ 

404. Whoever dishonestly misappropriates' or converts to his 
Dishonest property*, knowing that such property was 

appropriauon oi in the posscssion* of a deceased person at the time 
by S^seS’pSon person’s decease, and has not since been in the 

at the tune of hij possession of any person legally entitled to such pos- 
session, shall be punished with imprisonment ot 
either description for a term which may e.xtend to three years, and 
shall also be liable to fine ; and, if the offender at the time of such 
person’s decease was employed by him as a clerk or servant, the im¬ 
prisonment may e.xtcnd to seven years. 

ILLUSTRATION. 

Z dies in possession of furniture and money. His servant A, before the money 
comes into tlie possession of any person entitled to such possession, dishonestly mis¬ 
appropriates It A has committed the offence defined in this section. 


COMMENT. 


This section lelates to a description ol property peculiarly needing protection. 
The offence consists m the pillaging of movable property during the interval which. 
clapses between the time when the possessor of the property dies, and the time when it 
comes into the possession of some person or officer authorized to take charge of it*. 

The section is intended only to pumsh servants and strangers who could possibly* 
have no right to, or interest in, the effects of a dead man and who misappropriates 
such effects, but not to punish near relations who take possession of and ded with the 
deceased’s effects under a claim of independent ownership or a claim to succeed as heir 
to the deceased*. 


1. 'Dishonestly misappropriates*.—A person may commit the offence of 
dishonest misappropriation of property possessed by a deceased person at the time of 
liis death by dishonestly misapprt^riabng the money entrusted to him although 
he does not bnng such money to his own use*. As to the meaning of ‘ dishonestly 
sec s. 24, supra. 

2. ' Property ’—^Thc High Courts of Bombay and Calcutta hold that 
the word ‘property’ does not refer to inimo>able property, but only to movable 


* Criminal Procedure Code, s. 222 (2). 

* Vide Parbutlv Churn Chuckerbutty, 
(1870) 4 W. R. (Cr.) 13. 

* .M. & M. 364. 

* Karri MantaJu. [1914] M. W. N, 791, 


15 Cr. L. J. 602. 

* Ena^ct Hooscin. (1869) II W. R, (Cr.) 
1; Kobin Chundn Sirecr, (1^9) 12 \V 
(Cr.) 39. 
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property. Hence, where a person was conwcted of misappropriating the house ol 
a deceased person the conviction was annulled^ The Allahabad High Court has 
dissented from this view. It says that this section contains no such express limi¬ 
tation. This section and some of the other sections following it refer to property 
without any qualifying description ; and in each the context must determine whc; 
ther the property referred to is intended to be movable property or property movable 
or immovable. IVhere the accused, in order to obtain a wrongful gain to the pre¬ 
judice of a decree-holder whose decree was still pending, removed some rafters from 
a house which was in the possession of a deceased person at the time of her death and 
had not since been in the possession of any person legally entitled to it, it was held 
that the accused were guilty of an offence under this section. The property re¬ 
moved by the accused was immovable property so long as it was attached to the 
house but became movable property when it was severed from the housed. 

3. ’ Possession —See s. 27, supra. 

PRACTICE. 


Evidence.—Under this section all the elements required to constitute the 
offence of criminal misappropriation in respea of a person who is alive will be neces¬ 
sary^. Prove (1) that the property in question is movable property. 

(2) That it was in the possession of a deceased person at the time of his 

death. 

(3) That it was not thereafter in the possession of any person legally en¬ 
titled to its possession. 

(4) That the accused misappropriated it or converted it to his own use. 

(5) That he did so dishonestly*. 

(6) That he knew the circumstances mentioned in (2) and (3). 

For the second clause prove further that the accused was, at the time of the 
owner’s death, employed by him as a clerk or servant. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable*—Tnable 
by Court of Session, Presidency Magistrate, or Magistrate of the first or second 
class 

Charge.—I (.name and office of MagtsltaU. etc.,) hereby charge you (name 
of accused) as follows;— 

That you, on or about the-day of-, at-, dishonestly misappropriated 

\ 0 T converted to your own use] certain property, to wit-, knowing that such pr<> 

petty was in the possession of AB, a deceased person, at the time of the said ABs 
decease, and had not since been in the posspsion of any person legally entitled to 
such possession *, and that you thereby committed an offence punishable under s. 404 
of the Indian Penal Code and within my cognizance [or within the cognizance of the 
Court of Session (or the High Court)]. 

And I hereby direct that you be tried [by the said Court (in coses tried by 
Magistrate omit these words)] on the said char^. 


405. 


Of Criminal Breach of Trust. 

Whoever, being in any manner entrusted with property, 


or with any dominion over property', dishonestly 
breadi n^isappropriatcs or converts to his own use that pro¬ 
perty*, or dishonestly uses or disposes of that pro¬ 
perty in violation of any direction of law prescribing the mode in 
which such trust is to be discharged, or of any legal contract, express 

1 GUdhar Dharamdas. (1869) 6 B. H. C » Nobin Chunder Sttcar, (1869) 12 W. R. 
(Cr. C ) 33 ; Jugdoun Sinha. (1895) 23 Cal (CD 39. 

372. ♦ Vide s. 24, sup. 

* Baud Khan, (1925 ) 24 A L, J. 153. » (1874) 7 M. H. C. Appx, 34. 

27 Cr. L. J. 17. 
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or implied, which he has made touching the discharge of such trust, 
or wilfully suffers any other person so to do^, commits “ criminal 
breach of trust 


ILLUSTRATIONS 

(a) A, being executor to the will of a deceased person, dishonestly disobeys 
the law which directs him to divide the effects according to the will,' and appropriates 
them to his own use A has committed criminal breach of trust. 

(i>) A is a warehouse-keeper Z, going on a journey, entrusts his furniture 
to A, under a contract that it shall be returned wi payment of a stipulated sum for 
warehouse-room. A dishonestly sells the goods. A has committed criminal breach 
•of trust. 

(c) A, residing in Calcutta, is agent for Z. residing at Delhi. There is an 
express or implied contract between A and Z, that all sums remitted by Z to A shall 
be invested by A, according to Z’s direction. Z remits a lakh of rupees to A, with 
directions to A to invest the same in Company’s paper. A dishonestly disobeys the 

. direcUons and employs the money in his own business. A has committed criminal 
breach of trust. 

(d) But if A, in the last illustration, not dishonestly but in good faith, be¬ 
lieving that it will be more for Z's advantage to hold shares in the Bank of Bengal, 
disobeys Z’s directions, and buys shares in the Bank of Bengal, for Z, instead of buy¬ 
ing Company's paper, here, though Z should suffer loss, and should be entitled to 
bnng a civil action against A, on account of that loss, yet A, not having acted dis¬ 
honestly, has not committed criminal breach of trust. 

(e) A, a revenue-officer, is entmsted with public money and is either directed 
by law, or bound by a contract, express or implied, with the Government, to pay into 
a certain treasury ^1 the public money which he holds. A dishonestly appropriates 
the money. A has committed criminal breach of trust. 

(/) A, a carrier, is entrusted by Z with property to be carried by land or by 
water. A dishonestly misappropriates the property. A has committed criminal breach 
of trust. 

4o6. Whoever commits criminal breach of trust shall be pugi- 
Punishmeijt for imprisonment of either description for a 

cnmmai breach of term which may extend to three years, or with fine, 
or with both. 


COMMENT. 

To constitute the offence of criminal breach of trust, there must be dishonest 
misappropriation by a person in whom confidence is placed as to the custody or mana¬ 
gement of the property in respect of which the breach of trust is charged*. The offence 
of criminal breach of trust closely resembles the offence of embezzlement under the 
English law. 

Scope.—^The terms of the section are very wide. It applies to one i\ho is in 
any manner entrusted with pmperty or dominion owr property. The section does not 
require that the trust should be in furtherance of any lawful object TTie section 
Uien provides, inter clia, tliat if such a person dishonestly misappropriates or am- 
verts to his owm use the property entrusted to him, he commits criminal breach of 
trust. This part of the definition is complete in itself. It has no refererice to the 
provisions as to disposal in violation of a direction of law, or of a fegal axitracL 
There are separate wa>-s in which cnminal breach of trust may be commitUdi The 
section embraces the cases of all those offendere not specifically provided for in ti. 407 


I Isscr ChundcT Chose v. Peati Mokitn 
Pall/, (1871) 16 W. R. (Cr.) 39; Ko Set 
.Shuin, (1903) 10 Burma L. R. 110, (1903) 1 


U. a R. (P. C) 9. 
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403 and 409. Offences committed by trustois with regard to trust property fall 
within the purview of this section. 

Criminal misappropriation and criminal breach of trust.—In criminal mis¬ 
appropriation the property comes into the ptKsession of the offender by some casualty 
or otherwise, and he afterwards misappropriates it. In the case of criminal breach, 
of trust the offender is lawfully entrusted with the property and he dishonestly mis¬ 
appropriates the same, or wiUuUy suffers any other person to do so, instead of dis¬ 
charging the trust attached to it. 

Ingredients.—The section requires— 

1 Entrusting any person with property or with any dominion over property- 

2 The person entrusted (a) dishonestly misappropriating or converting to 
his own use that property; or (b) dishonestly using or disposing of that property or 
wilfully suffering any other person so to do m violation— 

(i) of any direction of law prescribing the mode in whicli such trust is to 
be discharged, or 

(it) of any legal contract made touching the discharge of such trust 

1. ’ Entrusted with property, or.. dominion over property ’.—It is an essen-' 
rial condition., that the property which is the subject-matter of the offence must 
have been entrusted to a person " * Entrusted ’ is not necessarily a term of law. It 
may have different implications m different contexts. In its most general significance 
all It imports is a handing over the possession for some purpose which may not imply 
the conferring of any proprietary nght at aW”^ The accused falsely represented to 
the complainant that they had sent some bonds for rectification to Bombay and as- 
they had not arrived and the last day for completion of a contract with a Bank had 
arrived, requested the complainant to oblige them by giving the complainant’s bonds 
temporarily for a few days, assuring him that his bonds would be returned to him- 
as soon as the bonds sent for rectification were received, and the complainant endors¬ 
ed and delivered to the accused the bonds for this purpose. It was held that the bonds 
were not handed over absolutely to the accused but were entrusted to them. Even 
though the accused when he induced the complainant to part with certain properties 


accused bring guilty*. The word ‘ entrust^' when used with respect to money means 
that the money has been transferred to the accused under circumstances which show 
that notwithstanding its delivery to the accused, the property in it continues to vest 
in the prosecutor and the money remains m the possession or control of the accused 
as a bailee and in trust for the prosecutor as bailor, to be restored to him or applied 
in accordance with his instructions’. Where goods are ddivered to a person m pur¬ 
suance of a contract for their purchase, there is no entiustment which would give 
rise to a trust and the mere fact that the person denies receipt of goods delivered does 
not render him guilty either of crinunal misappropriation or criminal breach of trust*. 
Where a person was entrusted with pr(q)erty attached by an order of a civil Court 
and he deliberately refused to produce the property when called upon to do so, it was 
held that his conduct amounted to a icpudiation of his trust and he was guilty of cri¬ 
minal breach of trust*. 

A trust of some kind is necessary.—A ‘ trust ’ is an obligation annexed to the 
ownership of property, and arising out of a confidence reposed in and accepted by the 
owner or declared and accepted by him, for the benefit of another, or of another and 


1 Per Viscount Haldane in Lake V. Stm- 
mons. (1927) 96 L. J. K. B. 621. 625; Me 
Iver, (1935) 69 M. L. J. 681, 690. 42 L. W. 
923, 37 Cr. L. J. 142. 

* Me Iver, sup. 

* Ghanshamdas, (1927) 29 Cr. L. J. 43L' 


^ ^Vel’ayupham Chelty. {1922) 2i 
Cr. L. J. 332 : Labhu, (1930) 32 Cr. L. J- 
300, 11930) Cr. C 468. ^ , , „„ 

* Chanan Singh, (1934 ) 36 Cr. L. J. 
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the osvner*. Hence, where there is no original confidence, there is no liiist, and a mis¬ 
appropriation, if punishable at all, will be under s. 403 

The terms of this section are wide enough to include trustees of every 
land: that is, those who are such, not only by reason of some employment for which 
they receive remuneration, but by reason of some trust constituted by express deed, 
■or even by mere implication of law. thougji the office may be gratuitous. They also 
include the case of a person who commits this offence by misappropriation of property 
to the advantage of a third person* 

tVhere the complainant entrusted the accused with his property m order to pre¬ 
vent It from being taken in execution of a decree that might be passed against him, 
It was held that that was not a legal defence to a diarge under this section when the 
accused had misappropnated the property for his own use*. 

The trust may not be legal or in furtherance of a lawful object. But if there 
IS no trust there will be no offence under this sertion. Thus, a person who takes a 
■sum of money by way of a loan is not entrusted with any property*. But a servant 
who obtains money by false pretences from his master for using it in a particular 
way may be guilty of criminal breach of trust. Where the accused, a servant of a 
company, misappropnated a large sum of money made up of amounts which he 
received from the manager at vanous times on the false pretence that they were 
required for paying coolies, it was held that he was guilty of criminal breach of trust. 
\Vhen he received the money he did so as the servant of the company for the ex¬ 
press purpose of using it for his master's benefit in a particular way. He was, there¬ 
fore, entrusted with the money and his appropriating it to himself amounted to cri¬ 
minal breach of trust. The fact that the cnroinal intent was present at the time of 
the receipt of the money was immaterial*. 

Mere breach of contract is not made synonymous with criminal breach of 
trust. In all cases given in the illustrations to s. 405 in which the person is said to 
have committed the ofience, the property m respect of which it is said to have be^ 
committed is property of another person, or property of nhich the offender was not the 
beneficial owner, although in one case, that of the executor, he had the legal title 
The property in respect of which criminal breach of trust can be committed must be 
either the property of some person other than the person accused, or the beneficial 
interest in or ownership of it must be in some other person and the offender must hold 
such property on trust for such other person or in some way for his benefit*. Moneys 
.advanced to a broker for the specified purpose of purchase and supply of paddy with 
the agreement that the broker is to suffer the loss or get the profit by a fall or rise 
m market pnee cannot be said to be entrusted to him within the meaning of this 
section, although by the agreement the company bound itself to take deli\ery of the 
paddy purchased and an express trust was declared in regard to the amounts advanc¬ 
ed. The accused entered into an agreement with the complainant company under 
whidi he recdvcd Rs 4,500 by way of advance and undertook to employ the money 
in the purcljase and transport of paddy to it. There were sbpulations in the agree¬ 
ment to the effect that he was to hold the money in trust for' the company and that 
the property in the money and the paddy purchased therewith was to remain with 
the company. These stipulations were, howe\cr, inconsistent with other clauses of 
tlie agreement wiiich inter alia laid on the accus^ tlie responsibility for any loss of 
either paddy or money, whate>-er the cause. It was held that there was no real trust 
and tliat the accused was not guilty of crirmnal breach of trust in failing to dc%ote 
the money to the purchase and transport of paddy*. 


‘ Indian Trusts Act. II ol 1&82, s. 3 

* Nobin Chunder Sircar, (1869) 12 W. R 
(Cr.) 39: Shak Nairn Ala. (1930) 31 Cr. L. 
J. 1012, 11930] Cr. C 941 

* Ckinna Karuppa Muppan, (1SS9) 1 
Weir 

* U’onfi Yone ^faln, (1911) 6 L. R R. 
46, 13 Cr. U J. 269. 


* In re Ramoppa (1911) 22 \1 1 
J. 112. 10 M. L. T. 517. 13 Cr. L. J 

* Po Snk. (1912) 6 L. B. R. 62. f.b. fol- 

Do. 

(1913) TUB R. 16. 14 Cr. U J. 145. fjl- 
Kamosiromi Rcddi. 11930) M W N T90' 
32 Cr. U J. 743. 

* Po Yicrl. (1914) TURK. 278. 
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The complainant owed money to the accused on a mortgage bond and on a 
certain day went to their house and paid the amount settled as due in full satisfac¬ 
tion of the bond. An endorsement of payment was made on the back of the bond 
by one of the witnesses for the prosecution and the accused went inside their house 
with the bond and money saying that they would keep the money and return the 
bond, but they did not come back that day and afterwards denied the receipt of the 
money. It was held that on the facts there was no trust which could bring the case 
within the terms of this section'. 

‘ Property' referred to in this section must be movable property. Criminal 
breach of trust cannot be committed m respect of immovable property. The accused 
was a Jemadar of an indigo factory and in such capacity was entrusted with domi¬ 
nion over certain plots of ztrait land. His duty was to see that the plots were cul¬ 
tivated With mdigo, but he knowingly allowed them to be cultivated with other crops. 
It was held that the accused was not guilty of criminal breach of trusts. It is sub¬ 
mitted that the offence of criminal breach of trust is committed not only by dis¬ 
honest conversion, but also by dishonest use or disposition, and there is nothing in. 
the wording of this section to exempt from the definition of criminal breach of trust 
dishonest use of immovable property by the person entrusted witli dominion over it. 
The Madras High Court has remarked that the above case is based on the general 
assumption that if a man cannot move a thing away, he cannot dishonestly convert 
it to his owm use. In the majonty of cases that assumption may be correct: but the 
wording of s. 405 is very comprehensive and it is dangerous to lay down any absolute 
rule^ Accused borrowed an agncultural engine from his relation, who was looking 
after it for the real owner He had also a lease of the engine from his relation. He 
sold the engine to his aunt. He was convicted of criminally ntisappzopnating the 
engine, the breach of trust being alleged to ainsist in the sale of the engine “ in vio¬ 
lation of the trust". The engine was not moved from the place where it was put, 
and there was no evidence of an intention to move it either. It was held that the 
accused was not guilty of any criminal offence*. In a Madras case the Osuit has dis¬ 
cussed the question, without deciding whether immovable property can be the subject of 
an offence under s 406*. A forest range officer marked certain growing teak trees and 
allowed them to be felled by a free-hccnse-holder whose license allowed him to fell only 
aule-nathat teak. The officer was convicted for criminal breach of trust and in the 
alternative for mischief. It was held that the criminal breach of trust referred to 
moveable property only and that, standing teak trees being immovable property, the 
officer could not be convicted of criminal breach of trust m respect of them*. 

The word ‘ property ’ includes the sale-proceeds of goods entrusted to the 
accused'. A cancelled cheque falls withm the term ’ property The question of th? 
value of the property in respect of whith the breach of trust is committed, is, except 
so far as s. 95 of the Code is concerned, quite immaterial*. 

An association not expressly sanctioned by law, yet not criminal, is not inca¬ 
pable of holding any property at all*. 

* Dominion over propeny ’.—The property regarding which the offence is- 
alleged to have been comimtted must have ‘ entrusted ’ to the accused or he 
must have ‘dominion over’ it. Where it is the duty of a Municipal Water Works 
Inspector to supervise and check the distnfaution of water from the municipal water¬ 
works, he has dominion over the water belonging to his employers If he deliberately 


» Folam Hossain, (1917) 22 C W. N. 
1005. 

* Jugdouin Sinha, (1895) 23 CaL 372, 
Bhagu : Vishnu, (1897) Cr. R. No. 36 of 1897, 
Unrep. Cr. C. 928; Cr. Rev. Case Na 779 
of 1924, (1925) 49 M. L. J. 30 (Notes of 
Recent Cases) ; Ckandan Lai, (1926) 27 Cr 
L. J. 760. 

* Rukmant Ammal. (1925) 24 L. W. 608. 
50 M. L. J, 94, 27 Cr. L, J. 331. 


* , ,, ,. 

* ffatesa MudaUar V. Sttnivasalu Naidu, 
19321 M. W. N. 1353. 

6 Uka Dae. (1929) 8 Ran, 13. 

* Balthasar. (1914) 41 Cal. 844; Dwarka 
0 $ Handas. (1928) 30 Bom. L. R. 1270. 30 

• Maula Bakhsh, (1904 ) 27 All. 28. 

• Tankard. 11894] 1 K. B. o48. 
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misappropriates such water for his own use or for the use of his tenants for which he 
pay’s no tax and gives no information to his employers he is guilty of criminal breach 
of trust'. 

If a mortgagor in possession, who is cntru^ed with the domiiuon over the mort¬ 
gaged property by the mortgagee m whom the property is m a mortgage in the Eng¬ 
lish form, wilfully defaults and causes the property to be sold for arrears of Govern¬ 
ment revenue for the purpose of defrauding the mortgagee, and purchases it benatnt, 
he IS liable to be punished for this offence* The accused hypothecated to the com¬ 
plainant by a written contract all his claims as a contractor against Government m 
respect of work done and materials supplied to the Executive Engineer, and under¬ 
took regularly and without fail to convey and make over to the complainant all che¬ 
ques drawn by the Executive Engineer in his favour, and, subsequently, in viola¬ 
tion of tl^e said contract, cashed two sudi cheques, and appropriated the proceeds. 
It was held that the accused had aimmitted criimnal breach of trust*. 

Partner.—The words of the section are wide enough to include the case of a 
partner, if it be proved that he was m fact entrusted with the partnership property, 
or with a dominion over it, and has dishonestly misappropriated it or converted it to 
his own use^. A partner is entitled to be called upon for an account of the expendi¬ 
ture of the money, which he has received, and it is open to him to spend the money 
received by him and to account for it m dealing with the partnership Where it was 
not satisfactonly made out that this was not done, and could not be made out in the 
absence of a proper demand for accounts, it was held that there was no dishonest 
Conversion, which would justify his conviction under this section*. In the case of 
a charge of criminal breach of trust against a partner, the criminal Court should not 
entertain the case if the prosecution is unable to prove clearly and beyond doubt that 
the accused has acted dishonestly and with a view to enrich himself clandestindy at 
the expense of those with whom he was working and with whom he was bound ,by 
a fiduciary relationship®. The C^urt will not interfere if the case against the partner 
is an outcome of a dispute as regards the liabilities of the partners* The Court 
should be very careful in dealing with charges against partners of criminal breach 
of trust. It IS impossible lo say in many cases what the share of the accused may be, 
whether the accused is indebted to the firm or whether the firm is indebted to him. 
If the firm is indebted to him there may be no dishonest intent m his withdrawing 
money from the firm If there is any doubt upon Uie matter, the accused must al¬ 
ways have the benefit of the doubt*. 

Auctioneer.—An auctioneer is not liable for criminal breach of trust merely 
because he docs not punctually carry out every term in the agreement eg, as to 
the date of the sale and the time of payment of the proceeds*. 

Executor de son tort.—An executor de son tort is held liable to account foi 
assets which come mto his hand not upon the ba^s of entiustment, but upon the 
basis that, not facing entrusted, he had 'no business to intermeddle. The application 
of the doctrine in no way depends upon Uie bad faith in the person intermeddling. 
It is not sound to hold a person guilty of tiie offence of criminal breach of trust upon 
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the basis that he became an executor de son tort*. 

Wife.—A woman has a joint possession of her husband’s property and can¬ 
not, therefore, be indicted for disposing of it in any way*. According to English law 
ihe can be convicted of larceny as a bailee*. 

Loan.—If a sum of money is advanced by way of loan no criminal breach of 
trust is committed even if the borrower uses it for a purpose other than that for which 
ihe advance was made. The accused was given a ^um of money for the purpose of 
buying paddy for the complainant. At the tin^ of the advance he signed an agree¬ 
ment under which he undertook to use the money solely in buying paddy, and to 
deliver the paddy to the complainant. The value of the paddy was to be credited at 
the market rate of the day of ddiveiy. The accused had also signed a deJnand pro¬ 
missory note for the amount of the advance. The accused failed to carry out the ar¬ 
rangement and was convicted of criminal breach of trust. It was held that the con¬ 
viction was bad as the transaction amounted to a loan and not a trust-^. 


Pledge.—A person who pledges what is pledged to him* or denies the pledge** is 
guilty of this offence. Where the accused, to whom a thing was not cntmsted, was pre¬ 
sent and helped the other accused in pledging it. knowing that the other had no right to 
pledge it, it was held that though he could not be convicted of criminal breach of trust 
he would be guilty of abetment of that offence*. The accused was entrusted with a - 
pair of earrings for the purpose of raising Rs. 7 only upon them for the complainant’s 
use. But he pledged them for a larger sum and gave Rs. 7 to the complainant and 
applied the additional money to his own use without telling him what he had done. 

It was held that he was guilty of criminal breach of trust*. Where the accused 
who had pledged promissory notes with the oimplainant as security for a loan dis¬ 
honestly induced the latter to hand over the same to him by pretending that he 
required the same to collect money from his debtors with the aid of which he would 
pay cash to the complainant and the accused disposed of the notes in violation of 
his contract with the complainant, it was held that there was Ixith entnistment and 
dishonest misappropriation and the accused was guilty of cnminal breach of trust*. 

^Vhere there is no condition attached to the oontract of pledge, the pledgee has 
a perfect legal right to deal with the pledged property in any manner he chooses so 
long as he is within the rights that can be exercised by a bailee with regard to 
property which is the subject-matter of bail. Consequently, no dishonest intention 
can be inferred from the fact of a sub-pled^ by a pledgee*”. 

Deposit.—^The return of a deposit to the brother of the depositor under cir¬ 
cumstances indicating the best of intention and an absence of moral turpitude, may 
render the depositee civilly liable to the depositor but does not amount to criminal 
breach of trust which involves moral tarpitude”. The complainant executed a 
mortgage to the accused and left the money with' the accused with the stipulation 
that as the complainant settles and arranges with his creditors by remissions the 
necessary amount should be advanced by the accused to him. The accused made 
certain payments but after a time refused to pay further amounts The accused was 
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charged with an offence of criminal breach of trust. It was held that no criminal 
offence was committed as it was not a case of entrustment of money to a clerk or a ser- 
V’ant or a bare custodian on the understaiMlmg that it should be produced when, 
required but was a case of current deposit*. 

Hire.—The words of this section do not embrace the case of a man who has- 
taken an article on hire and fails to produce it There must be some evidence that 
he acted dishonestly. A person who fails to produce a meter installed by an electric 
company is responsible for its price but is not guilty of criminal breach of trusts. 

Hire-purchase agreement.—If a person an article under a hire-purchase 
agreement and subsequently sells it without making payments in full to the person 
from whom he has hired it, he commits a criminal breach of trust*. The accused 
hired a motor car of the complainant company under the hire-purchase system, which 
provided that until the car was fully paid for by the accused the car was to remain 
the absolute property of the company; and the accuKd agreed during the hiring not 
to “ assign, underlet or part with the possession ” of the car in any way IVhilst this 
agreement was in force the accused pledged the car to three different persons on 
three different occasions The accused was convicted of the offence of cnminal breach 
of trust for making those assignments. It was held that the pledging of the car by 
the accused was a violation of the legal contract made by him in regard to the hire 
of the car and that that violation was dishonest on the part of the accused'*. The 
accused obtained a motor car from the complainant on a hire-purchase agreement, 
stipulating that so long as the whole amount of the price was not paid, the car would 
remain the absolute property of the complainant and that the accused would not m 
any way dispose of it. The complainant brought a suit for the recovery of the pnee 
stiU remaining due under the agreement and got a decree for a certain sum with costs,, 
but no hen on the car was declared by the Court. Soon after this decree the accused 
sold away the car. It was held that the accused in disposing of the car, in con¬ 
travention of the original hire-purchase agreement, did not commit an offence under 
tlus section, as the original contract was merged in the decree of the civil Court*. 
One C agreed to purchase a motor lorry from the owners, paying the pnee by instal¬ 
ments. Meanwhile he signed an agreement with the owners by which, describing him¬ 
self as " the hirer ”, he undertook to pay certain instalments; to insure the vehicle 
hired ; not to deal with it, to allow the owners to recover possession in case of default 
in payment of instalments ; and he admitted that the lorry would remain the property 
of the owners until all the instalments due were paid. It was held that C, havmg. 
m spite of his agreement, sold the lorry before the instalments were paid, was guilty 
of criminal breach of trust* 


Disputed claim.—The accused was employed by the complainant and others 
to lake Ihcar paddy for sale and he sold it to a Marwan. The complainant stated 
that the accus^ had withheld from him a portion of the money due from the sale of 
his paddy. There was a dispute between Uie parties as to the number of bags that 
were given to the complainant by the accused, and the defence was that some of the 
bags, for which the pnee was claimed by the complamant, were bags gi\en to the 
accused by another man who had filed a suit agamst the accused to reco\er their 
price. It was held that the accused could not be convicted of criminal breach of 
trust on refusing to give to the complainant money, which was claimed by another 
person as well as by the complainant’. Wlicre the accused still retains dominion 
over the property and has some claim to it. exxn if it turns out not to be sustainable 
in law, there is no offence unless the claim is merely a pretence and not bona fide*. 
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Debt is not trust.—Upon a chat:ge for criminal breach of trust the accused 
pleaded that the amount claimed by the complainants was due to them as a debt, but 
having sustained losses in business they were unable to pay it. It was held that in 
such cases the crucial test is, was the sum due to complainants owed by the accused 
as a debt, or wag it held by them as trast money for complainants over which they 
had no right of disposition of any kind 

2. 'Dishonestly misappropriates or converts to his own use that pro¬ 
perty —Dishonest intention is the gist of the olfence®. Any breach of trust is not 
an offence. It may be intentional without being dishonest or it may appear dis¬ 
honest without being really so. In such cases the Magistrate must be slow to move. 
This caution is all the more necessary since there is a natural desire to secure speedy 
justice by having recourse to criminal lawh As to the meaning of ‘ dishonestly ’ 
see s. 24, supra. The offence of criminal breach of trust is completed by the mis- 
appropnation or the conversion of the property dishonestly. It is only the intention 
which IS essential; whether wrongful gain or loss actually results is immaterial; it 
is a consequence, but no essential part of the offence, and a person is not accused of 
the offence by reason of it*. 

Loss to the principal or anybody else is not a necessary ingredient of this 
offence*. 

If, mstead of denying the appropriation of property, the accused, in rendering 
his account, admits the appropriation, allepng a right in himself, no matter how un¬ 
founded, or setting up an excuse, no matter how frivolous, this offence will not be 
committed®. Bare refusal by the accused to allow the removal of a box left in bs 
house by the complainant, unless some debt due to him by the complainant was paid, 
was held not to amount to a criminal breach of trust®. 

Where an agent receives money on bdiaU of his principal, the money so receiv¬ 
ed is the property of, and is owned by, the principal, and if such agent refuse, at 
the request of the person paying the mon^, to refund it, he is not criminally liable 
and, consequently, caiuiot be prosecuted for criminal breach of trust, as the gist of 
that offence is the dishonest misappropriation or the conversion by one to his own 
use of the property of another which has been entrusted to him®. 

' Misappropriates “ There may be appropnation by a mental act without 
any actual expenditure of the money thus appropriated. The fact that the money 
has not been expended is a circumrtance to be taken into account as evidence in 
favour of the view that there has been no mental appropriation, but the circumstance 
is not conclusive that there has been no such appropnation. Again, the mental appro¬ 
pnation must be established by some overt and visible act, but actual expenditure of 
the money is not the only proof of it”». 

Dishonest conversion.—Where a Magistrate made over a pony, which had 
been condemned by the municipal authorities as unfit for work, to a person profess¬ 
ing to be the secretary of a soaety for the maintenance of incurable animals and as 
such secretary agreed to take charge of the pony, but afterwards sold it to an rfcfl 
(one-horse carriage) driver^®, this offence was held to have been committed. 

A lady wishing to get a railway ticket, finding a crowd at the pay-place at 
the station, asked the accused, who was nearer to the pay-place, to get a ticket for her, 
and handed him a sovereign to pay for iL The price of the ticket was 10s. He 
took it, intending to steal it, and instead of getting the ticket immediately ran away 
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■with the money. It was held that he was guilty of larceny at common law, as the 
lady being present retained the dominion and possession, in point of law, after she 
had handed it to him for the intended purpose'. 

■Where the accused asked for a gold mohur (sovereign) from the complain¬ 
ant in order that he might play with the child who was weeping, using the mohur 
as a play-thing, and subsequently misappropnatoi it, it was held that he was guilty 
of cnmmal breach of trusts. 

Where a municipal board undertakes house scavenging by means of “ custo¬ 
mary sweepers the rubbish and night-soil aillected by the sweepers is the property 
of the board. Hence, where a samtary inspector, having mduced the sweepers to 
deposit the matter collected by them m a place other than that prcscnbed by the 
board, thereafter sold it for his own benefit, it was held that he was guilty of cnmmal 
breach of trust'. 

Suke-holder.—A stake-holder, who misappropriates to his own use the stakes 
deposited with him for a wager, is guilty of criminal breach of trust*. 

3. ' Dishonestly uses or disposes of that property in violation of any direc¬ 
tion of law...or of any legal contract.. .touching the discharge of such trust or 
wilfully suffers any other person so to do’.—A user of property comes within this 
defimtion when such user causes substantial or appreciable loss to the owner of the 
property or gam to the accused. The use by a printer of certain blocks entrusted to 
him to print the complainant's catalogue for the purpose of printing a rival firm’s 
catalogue amounts to criminal breach of trust'. But the Madras High Court has 
held that for either wrongful loss or gain the property must be lost to the owmer or 
the owner must be wrongfully kept out of it The deterioration of an article, such 
as a turban, by use, is, according to Us opmion, not such a loss of property to its 
owner, and the wrongful beneficial use of property by the accused is not such a 
gain to him*. 

Where a sum of money is placed in the hands of a person under a lawful 
agreement which, however, be^mes subsequently incapable of execution, and is re¬ 
tained by him afterwards against a debt due to him, he cannot be held guilty of 
cnmmal breach of trust'' 

'Wilfully suffers any other person so to do’.—If a person entrusted with 
property, or with any dominion over property, wilfully suffers any other person to 
use or dispose of the trust property, he will liable under the second part of the 
section. Where a public servant, who was entrusted with the safe custody of records, 
allovscd the keys of the record-room to go into the possession of another person in 
order to give corruptly access to the records to make copies, it was held that the fact 
that the accused himself did not misappropriate or use or dispose of any record in 
violation of his trust was immaterial and ^e second part of s. 405 applied and the 
■accused was guilty under s. 409*. See Comment on s. 477A, r«/ra, as to tlie meaning 
of the word ‘ wilfully ’. 

Wilful omission to account.—If a person receives money which he is bound 
to account for and docs not do so, he commits this offence, although no precise time 
can be fixed at which it was his duty to pay over the money*. Where a servant fails 
to render accounts and to deliver up the money realized by him in spite of repeated 
demands, he uses the property entrusted to him in violation of the legal contract made 
by liim with his master and is guilty of an offence under s. 403'®. “ Where mono' 
is entrusted for a particular purpose, the owner cannot know that it has been rais- 
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appropnated until the person to whom it has been entrusted fails to account for it. 
On the other hand, when the latter fails to account for the money entrusted to him, 
the owjier naturally comes to the conduaon that he has dishonestly misappropriated 
it. Whether a civil suit for account does or docs not lie, and whether the complainant 
or informant has or has not been led to institute criminal proceedings, merely because- 
he has not got an account, are immaterial. -The question is whether the facts con¬ 
stitute the offence defined in this section”*. 

If a servant immediately on receiving a sum for his master, enters a smaller 
sum in his master's books and ultimately accounts to his master for the smaller sum, 
he may be considered as embezzling the difference at the time he makes the entry. 
It will make no difference though he received other sums for his master the same day, 
and in paying those and the smaller sum to his master together, be might give his 
master every piece of money or note he revived at the time he made the false entry^. 

It IS not necessary to prove that any particular sum or sums were, received 
from any particular person Where the accused had debited himself with an 
amount, forming the balance of a large number of receipts and payments, this was 
held sufficient*. 

The position of a shroff of a Battery with reference to the custody of the 
Government moneys entrusted to him being that of a cashier, his failure to produce 
the entire amount of the balance of cash entrusted to him amounts to criminal breach 
of trusts. 

It was the duty of a servant, authorized to receive money for his OTployer, 
to account to his employer on the evening of every day for the money received dur¬ 
ing the day by him for his employer, and to pay over the amount. He received 
three sums for his employer on three different days, and neither accounted for those 
sums nor paid them over. He never denied the receipt of them, nor rendered any 
wntten account in wliich they were omitted. It was held that, if the servant wilfully 
omitted to account for these sums, and pay them over on the respective days on which 
he received them, they were embezzlements, and that such wilful omissions to ac¬ 
count and pay over were equivalent to a denial of the receipt of them*. If a public 
servant in Ws capacity as such receives money on a certain date and does not include- 
it in his cash balance entered in the re^ster which he is required to maintain, there 
is very strong prima facie evidence of the money having been misappropriated on 
that date, and he is guilty of embezzlement if he does not hand over to his successor 
the money in his hands due to Government*. 

In cases of criminal breach of trust failure to account for the money proved 
to have been received by the accused or giving a false account as to its use is generally 
considered to be a strong circumstance against the accused. But accused must not 
be convicted on it alone. It is only an indication, a piece of evidence pointing to 
dishonest intention and must be considered along with other facts of the case^ 

False accounting .—The accused had received a cheque which he was to get 
cashed, and lay out the proceeds in the market. He did cash it, but did not lay out 
the proceeds as he ought to have done, and in the prosecutor’s books gave a wrong 
account of the manner m wWch the money had heen eipended. It was held that 
this offence had been committed*. 

’ In violation of any direction of law prescribing the mode in which such 
trust is to be discharged or of any legal contract touching the discharge 
trust ’.—^The misappropriation, conversion, etc., must be in violation of a legal direc- 
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lion picscnbing the mode m which the persoa entrusted with the property is to carry 
out the trust 6r the contract. Where the accused were entrusted with some silver for 
the purpose of making ornaments and they introduced copper into the ornaments, 
it was held that they were guilty of criminal breach of trusts 

When a person takes goods on approval under an agreement that property 
therdn was to pass only if he exerased his option to take them and paid cash in 
full for certam articles and in part for others, the trust continues till the option is 
oxercised and cash payments made, and he commits criminal breach of trust if he 
sells them without such payments*. 

The serv’ant of a liquor contractor was entrusted with liquor by his master to 
sell. For selling it, he was to receive a certain quantity himself, and he was to 
account for the remainder to his master, with whom he made a legal contract that he 
would not adulterate it with water before selling it- In violation of that contract he 
mixed water with the liquor, and having thus increased its amount, sold it at the same 
rate per gallon as was chargeable for unadulterated liquor, and appropriated the 
profit tlius made to his own use It was held that having thus gained by unlawful 
means money to which he was not legally entitled, he acted dishonestly within the 
meaning of Code, and was guilty of cnminal breach of trust* In both the cases 
the accused were entrusted with property for a particular purpose and there was a 
contract with them which they violalM. 11 the contract itsdf is illegal no conviction 
can be sustained even if there is misappropriation in violation of the terms of the 
contract. Where the accused misappropriated money under an agreement which was 
by way of wager it was held that he could not be convicted under the second part of 
this section under which he was charged. In this case the accused had start^ a 
betting business, the pnncipal object of which was to provide facilities to constituents 
to back horses at various race meetings m India. He was to remit sums furnished by 
customers to some person present at the race mating, who would put them on selected 
horses either through the totalizer or otherwise. Certain sums of money were placed 
in his hands as bets on horses running in Poona races, but he did not forward the 
money to Poona and misappropriated the sum*. But where an assistant station* 
master, whose duty it was to issue tickets to the passengers and to charge fares as 
fixed by the railway, made ah overcharge over some of the tickets and did not credit 
the excess so realized to the railway, it was held that he was not guilty of cnminal 
breach of trust, as he was not a trustee within the meaning of this section. The 
Court observed : “ A trustee is a person in whom is invested the legal or formal in¬ 
terest in property, the equitable or beneficial interest vesting in and belonging to some 
other person. In the present case it is beyond doubt that the legal and the boiefical 
interest both vested in and belonged to one and the same person, viz., the petitioner 
the railway having no beneficial interest in the money dishonestly recovered and in fea 
in direct contravention of their own instruction*’*. 

No breach of trust if there is no dishonest use or disposal.—Where a rVr'i 
was entrusted to the accused, a washerman, on the understanding that it was ax zo be 
washed by men of certain class, and the accused allowed the article to be worn 
prohibited class, the article being thereby rendered valueless to the OHTier*; -i 
accused refused to give up land alleged to have been mortgaged*; *fheretheaar^ 

not immediately apply the money for the purpose for w'hich it was intaided* - 

mother of a child recently vaccinated accepted two annas from a 
promise to take the child to another village where the vaednator wactaj to i 2 >» 
out of the baby and she subsequently refused to take the child thee* • 
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Inspector of Police purchased a pony which had been impounded*; and where the' 
accused failed to deliver the full quantity of hides entrust^ to him as the tindal of 
a cargo boat to be carried on a steamer^, this offence was not committed. Where the 
accused were entrusted by a Court officer with certain movable property attached in 
execution of a decree, but at the time of sale they did not produce the property and 
evaded the service of notice, it was held that they could not be guilty of criminal 
breach of trust inasmuch as they did not misappropriate the property or convert it to 
their own use or dispose of it in any manner contrary to the terms of the trust*. Where 
in payment for certain doth valued at Rs. 43-12-0 purchased from the accused the 
complainant sent a hundred rupee note, but the amised did not send back any change 
alleging that money was due to him and refusing to give the change until the account 
was settled, it was held that no offence imder this section whs committed, inasmuch 
as the conduct of the accused was not dishonest*. 


PRACTICE. 

■ Evidence.—Prove (1) that the accused was entrusted with property or with. 
dominion over it*. 

(2) That he (o) misappropriated it, or (6) converted it to his own use, or 
(c) used it, or (d) disposed of it 

(3) That he did so m violation of (u) any direction of law prescnbing the 
mode m which such trust was to be discharged, or (i>) any legal contract, express or 
implied, which he had made touching the discharge of such trust*; or that he wilfully 
suffered some other persons to do as above. 

To make out a case of criminal breach of trust it is not sufficient to show that 
money has been retained. It must also be shown that the accused disposed of it in 
some way other than that in which he was bound to apply it and that he did so dis¬ 
honestly. The mere fact that the accused did not at once apply the money to the 
purpose for which it was intended does not amount to cnminal breach of trust. There 
must be some dishonest use of money to constitute the offence^ Mere retention of 
money* does not necessarily raise a presumption of dishonest misappropriation to one’s 
own use, but dishonest misappropriation may sometimes be inferred from the circum¬ 
stances without direct evidence^. ' 

(4) That he acted as in (2) dishonestly^. 

^Vhere the accused admits having received the money alleged to have been mis¬ 
appropriated by him, but defends himself by saying that he made it ovw to the proper 
person, the onus does not lie on him to prove payment, but on the prosecution to 
prove non-payment; for it is only when the latter is proved that a presumption will 
arise of misappropriation or breach of trust*®. 

It is neither necessary nor possible in every case of criminal breach of trust to 
prove in what precise manner the money was sprat or appropriated by the accused, 
since by law even temporary retention provided it is dishonest is an offence But 
where there is no direct evidence of misappropriation and one is left to surmise as to 
what use was made by the accused of the monQr, one ought to require clearer evidence 
of dishonest intention than in a case where there is direct evidence to prove that the 
money was appropriated by the accused for a particular use which is inconsistent with 
his position as a trustee of the money**. 
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Evidcoce of acts of embezzlement other • than those charged in the 
indictment.—An indictment charged the accused with having embezzled three sums 
of £2, the moneys of his employers, he being clerk or servant Evidence was given 
of the embezzlement of these sums, and it tvas then proposed to give evidence of other 
sums not charged in the indictment but which had also been embezzled, to show that 
if It sliould be contended the sums charged in the indictment were subjects of a mistake 
in the keeping of the accounts, there being many other sums unaccounted for, admitting 
evidence of such sums would assist the Court in determining what value was to be 
attached to the suggestion It was held that such evidence was admissible* 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—^Tnable 
by Court of Session, Presidency Magistrate, or Magistrate of the first or second class 
In a case of criminal breach of trust arising out of the misappropriation of a 
number of sums, the proper course is for the prosecutor to select three items on which 
to proceed in the first instance and to give some general evidence as to the amount be¬ 
lieved to have been misappropnated* In view of s. 222 (2) oftheCriminal Procedure 
Code this vs not necessary, but if it is done die accused cannot complain of multifari¬ 
ousness Where a person receives money for the express purpose of using it for his 
master’s benefit in a particular way, he is entrusted with money, and his misappro 
pnation of it to himself amounts to criminal breach of trust; and consequently a 
conviction for cnminal breach of trust committed by misappropriation of a large sum 
of money made up of various items (more than three in number) on false pretences 
U not illegal*. 

The offence of cnminal breach of trust involves entrustment or dominion oi’er 
property and dishonest misappropnation, conversion, use or disposal thereof. It is not 
possible to find these elements unless one can form a conception as to what that property 
is. There must, therefore, be a definite finding of a certain definite sum traced to the 
accused in order to form the ba«s of his conviction*. 

Thou^ a person who commits a breach of trust of, or misappropriates, different 
sums of money commits so many offences, it is not desirable Uiat he should tried as 
many times when he could be tried for all of them m one trial*. 

Agreement to refund does not bar prosecution.—An agreement between the 
prosecutor and the accused that the money embezzled shall be refunded cannot be 
pleaded in bar of the prosecution* 

Venue.—^The offence of criminal breach of trust may be inquired into or tried by 
a Court within the local limits of whose jurisdiction any part of the projjerty which 
IS tlie subject of the offence was received or retamed by the accused person, or the 
offence was committed^. In a case of criminal breach of trust by a servant whose 
duty it IS to render account at one place, and there is no evidence to show where the 
alleged misappropriation was committed other than the fact of non-accounting, the 
venue may be laid in the place where the accused failed to account If. however, 
there is evidence, apart from the fact of non-accounting, to show where the mis¬ 
appropriation was committed, the venue must be laid cither in that place or the place 
where the property was received or retained. In the latter case there is no alterna¬ 
tive venue in Uie place where tlie account was to be rendered*. Where a criminal 
breach of trust was completed m Rangoon, the obligation on the part of the accused 
to render accounts in Bombay and to send the accounts to Bombay did not give the 
Bombay Court jurisdiction to try the offence®. 

Section 179 of the Criminal Procedure Code contemplates cases where liic act 
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•done, and the consequence ensuing therefrom, together constitute the offence: 
The “consequence” contemplated by the section must be a necessary ingre- 
^ent of the offence. If the offence is complete in itself by reason of the act 
having been done, • and the consequence is a mere result of it which was not 
essential for the completion of the offoice, then s 179 would not be applicable. Loss 
-to the owner is not the kind of ‘ consequence” contemplated by s- 179, and that section 
-will not confer junsdiction for trial at the place where loss to the owner may ensueL 


Charge.—I (name and office of Magistrate, etc.,) hereby charge you [name 
of accused) as follows .— 

That you, on or about the-day of-, at-, being entrusted with 

■certain property, to wit-, conmutted criminal breach of trust; and that you 

thereby committed an offence puni^able under s. 406 of the Indian Penal Code, and 
within my cognisance [or withm the cogpnance of the Court of Session (or the High 
Court} 

And I hereby direct that you be tried (by the said Court (tn cases tried by 
Magislrate omii these u'ords) } on the said diarge. 

A charge under this section is defccbve if it omits to set out the time and man* 
ner of the entrustment alleged with sufficient particularity*. It must indicate the 
•clause of s 405 under which the offence complained of falls*. 

When the accused is charged with cnminal breach of trust, it shall be sufficient 
to specify the gross sum m respect of which the offence is alleged to have been com¬ 
mitted. and the dates between which the offence is alleged to have been committed, 
without specifying particular items or exact dat^, and the charge so framed shall be 
deemed to be a charge of one offence; Provided that the time includ^ between the 
first and last of such dates shall not exceed one year*. Wor to the enacting of this 
■clause there was a difference of opinion between the various High Courts as to the 
legality of charging a person for a general deficiency without specifying particular items 
or exact dates This clause is in accordance with the present English law. Where 
an accused person is charged with having misappropriated or committed criminal 
breach of trust m respect of an aggregate sum of money, the whole sum being alleged 
to have been wrongfully dealt with by the accused within a period not exce^ing one 
year, the mere fact that the items . . . ' 

may be more than three in number v . . 

bitiem implied by s. 254 of the Cod« . . • , 

nal misappropriation there were three counts. Each count specified the sum of 
money alleged to have been misappropriated by the accused on a particular day; but 
in two out of the three cases the total sum consisted of three separate items in each 
instance. It was held that a charge so framed did ruit offend against s. 234 of the Code 
of Criminal Procedure*. An accused person was tried for criminal breach of trast 
in respect of three distinct sums, and one charge was drawn up spanfying all the three 
-sums and the persons from whom he collected them He was not charged with three 
offences, but with one offence under s. 409 and was convicted and sentenced to one 
term of imprisonment It was held that the charge as framed was not contrary to 
law, it being in accordance with s 222, sub-s. (2), and s. 234 of the Code of Criminal 
Proi^iure^. 

^Yhe^e the charge against the accused was to the effect that he on or before 
June 21, 1907, committed breach of trust in respect of some deeds which he took from 
the complainant and was thereby goiKy of an offence punishable under this sechon, 
but at the trial he was convicted of embezaling not the deeds but amounts obtained 
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by dealing with those deeds, it was held that the conviction was bad' 

Punishment.—A case ot embezzlement of money is not a case contemplated 
by s. 62, and hence, in a sentence under this section, the Court is not competent to 
order that the rents and profits of the property of the accused should be forfeited to 
Government during the period of his imprisonment^. 

407. Whoever, being entrusted with property as a carrier^ 
Criminal breach wharfinger* OF warehousc-keepei^, commits criminal 
vof trust by earner, breach of trust m respcct of such property, shall be 
punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable 
to fine. 

COMMENT. 

Those who receive properly under a contract, express or implied, to carry it 
or keep it in safe custody are punishable under this section for a criminal breach of 
duty with Tcspect to such ptopcity. The peisons speti&ed in thi^ section are alike in 
being entrust^ with the custody of property for which they are remunerated, their 
•employment being not continuous, but mtermiuent and in relation to specific goods. 

1 . * Carrier —A ‘ carrier' is a person who undertakes to transport the goods 
of other persons from one place to another for hire^.' Any one who undertakes to 
carry the goods of all persons indifferently for hire, is a common carrier*. Railway 
companies are earners*. 

2. ''Wharfinget'.—The tern ‘wharfinger’ means a person who owns ot 
keeps a wharf, which is ‘ a broad plain place, iwar some crock or haven, to lay goods 
and wares on that are brought to or from the water 

3. * Warehouse-keeper —One who keeps a warehouse, whidi is a house to 
deposit or keep wares in. ware is an article of merchandise, fabric, especially in the 
plural, goods, commodities, merchandise. 


PRACTICE. 


Evidence.—Prove (1) that the accused is a earner, wharfinger, or warehouse¬ 
keeper. 

(2) That he was as such entrusted with the property in question. 

(3) That he committed cnminal breach of trust in respect of it*. 

See the Indian Evidence Act. s. 15 (5). 

To establish the essential elements of this offence it is necessary to show at 
least that some of the property entrusted to the accused cannot be accounted for by 
him*. 

Procedure.—Cognizable—’Warrant—Not bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Place of trial.—Where the accused was entrusted with the carnage of a 
quantity of coffee from an estate in My-sore to a merchant finn in Mangalore, and 
a portion of the goods was abstracted and there was no evidence as to when or where 
such abstraction took place, it was held that the Magistrate at Mangalore had juris¬ 
diction to try tha accused on a charge of criminal breach of trust, as there was a 
failure to deliver the goods at Mangalore in accordance with the terms of the entmst- 
menl*. 
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Charge.—I {name and oSice of Magistrate, etc,) hereby charge you {name- 
of accused) as follows :— 

That you, on or about the-day of-, at- , being entrusted with. 

property, to wit- , as a carrier lor wharfinger, or warchouse-kccperl committed 

criminal breach of trust in respect of such property ; and Uiat you thereby commit¬ 
ted an offence punishable under s. 407 of the Indian Penal Code and wthin my cog¬ 
nizance [or within the cognizance of the Court of Session (or the High Court)]. 

And I hereby direct that you be tried (by the said Court {in cases tried by 
Magistrate omit these it'ortis)] on the said charge. 

408. Whoever, being a clerk* or servant* or employed as ai 
Cnmmai brcacii Servant*, and being in any manner entrusted 

of trust by clerk or m such capacity with property*, or with any domi- 
servant property*, cominits criminal breach of trust' 

in respect of that property, shall be punished with imprisonment of 
either description for a term which may extend to seven years, and 
shall also be liable to fine. 


COMMENT. 

SccUon 381 pumshes theft by a derk or a 8cr\'ant. This section inflicts en¬ 
hanced punishment on such a person for criminal breach of trust. 

Scope.—The offence is committed <n*cn where the act of the accused is to cause* 
wrongful loss to his master for a time onlyh 

1. 'Clerk ’.—In modem usage this word means a wnter in an oflice, public* 
or private, cither for keeping accounts or entering minutes. ^ s. 381, supra 

2. * Servant '.-—Master and servant, a rdation whereby a person calls in the* 
assistance of others, where his own skill and labour are not sufficient to carry out his- 
own business or purposed Sec s. 381, supru A person hired by a market gardener to do 
a day's work and sent by him to sell vegetables at market and bring back the proceeds, 
is a servant to his employer in respect of such employments A person engaged by a 
trading firm on commission to make purchases under instructions from the firm is a. 
servant of the firm*. 

3. * Employed as a clerk or serv*anr ’.—If a person acts as a clerk or servant* 
although there is no contract binding on him to work, yet so long as he does the duties 
he will come under the category of clerk or servant^. 

If a servant receives money on his employers’ account and embezzles it, he is 
guilty of a felony, though his employers had no right to it and were wrong-doers in 
receiving it*. 

4. ' Entrusted in such capacity with property '. —The property must have- 
been entrusted to the accused in his capacity of a clerk or. a servant’. If it is not 
entrusted in such capacity the clerk or servant will be liable under s. 406 and not under 
this section. 

If a servant secrete moneys which his master has marked and sent by a friend 
to make a purchase at his shop, with a view to try the honesty of the servant, it is- 
a felonious breach of trust*. 

Accused was engaged by the complainant as a tonga driver on a monthly salary 
of Rs. 15 to drive the tonga on hire within the limits of the Ludhiana Muniripality. 
He was to bring the tonga back each evening and pay over his earnings to the com- 
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plainant. He did not return one evening and on the following day was pursued and 
arrested at a place several miles from Ludjnana driving the tonga rapidly. The 
accused was convicted of an offence under this section by the Magistrate but acquitted 
on appeal to the Sessions Judge who found tliat there had been no cnminal breach of 
trust as the accused had not disposed of the tonga. It was held that there was no 
doubt that the accused intended to dqinve his master of the tonga and that this in¬ 
tent or mental act of his was the gist of the offence of criminal breach of trust and 
he was therefore guilty of an offence under this section*. 

A cheque is property within the meaning of this section*. 

5. 'Or with any dominion over property'.—If a clerk or servant who has 
dominion over the property of his niaster in some way or other misappropriates or 
converts to his own use such property he commits criminal breach of trust. For in 
stmee, where it is the duty of a Municipal Water-works Inspector to supervise and 
check tile distnbution of water from the municipal water-works, he has dominion 
over the wafer bdonglng to his employers If he ddibcrately misappropriates such 
water for lus own use or for the use of his tenants for which he pays no tax and gives 
no information to his employers he is guilty of criminal breach of trust*. ^Vhere a 
Municipal Water-works Inspector, being the lessor of a house, within municipal 
limits which he had sub-let, had such house connected with a mumdpal w’ater 
mam and accepted a yearly payment as water-tax from his tenants, but neither in¬ 
formed the municipal board that the connection had been made nor credited to the 
board the money which he received as water-tax from his tenants, it was held that 
he was properly convicted under this section*. 

Commission obtained by a servant—^The principle applying to cases where- 
a servant employed to pay a bill for his master, obtains a commission or a reduction 
of a pnee for his own benefit, has been thus laid down:—" If the account is an open 
one, that is, an account of which the items have never been checked or settled, and 
if the transaction amounts to a taxation of the bill and a reduction of the price by 
the ^rvant, it is obvious that the setvant obtains the reduction for his master; that 
the money m his hands always remains the master’s property, and that if he appro¬ 
priates it, he steals it. But if the master himself has settled the account with the 
tradesman for a specific sum, and he sends the servant with the money, and the ser¬ 
vant after making the payment, asks the tradesman for a present, then, if the ser¬ 
vant takes the present and keeps it. he is not guilty of stealing, because he has no 
intention to ste^; the money is given to him by a person whom he believes to have 
a right to give it. It may be that, according to the strict equitable doctrines of the 
Court of Chancery, the servant is bound to account to his master for the money. 
But, however this may be, his act is a very different matter from a criminal offence,’ 
and I do not think he can be ovnvictcd of criminal breacli of trust merely because, 
by a mere equitable doctrine of the Court of Chancery, it was obligator>' upon him 
to render an account 

CASES. 

Conversion by a servant under a special trust.—Where a Court Inspector im¬ 
properly delegated to a constable the custody, etc,, of Government monei-s taking 
from him private security to save himself from loss in case of defalcation, and the 
constable dishonestly converted the money to lus owm use, although he afterwards 
restored it, it was held that his offaice fell under this section and not under s. 409, the 
money having been entrusted to him in his private and not public capacit>’*. A ser- 
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vant, who received money lor a specific purpose, and did not use it for that pur¬ 
pose, and, on being called on to account for the money, falsely said that he used it for 
that purpose, was held to have committed this offence^ 

If a servant immediately on receiving a sum for his master enters a smaller 
sum in his master’s books, and ultimately accounts to his master for the smaller 
sum, he may be considered as embezzling the difference at the time he makes the 
entry. It will make no difference though he received other sums for his master the 
same day, and in paying those and the smaller sum to his master together, he might 
give his master every piece of money or note he received at the time he made the 
false entry*. The accused was given money by complainant company to purchase 
specified paddy at specified prices, lie was to be paid all expenses incurred in pur¬ 
chasing the paddy and bringing it to the mill, and was to receive a commission ol 
rupee one per hundred baskets. This commission was his only form of rcmurcra- 
tion, and he could not suffer any loss by the transaction It was held that the 
accused was a servant of tlic company in this transaction, tliat the money was en¬ 
trusted to liim for a specific purpose, and that the accused was guilty of criminal 
breach of trust under this section*. 

Property must have been cntrustcil to a person as a clerk or servant.— 
A station-master on the East Indian Railway, under an arrangement with the com¬ 
pany, received a fixed allowance m respect of the marking, loading and unloading 
work at his station and used to engage his own men for that purpose. One of such 
men, engaged as a marksman, was first allowed to keep certain registers, whicli it was 
the duty of the station-master to maintain, and next allowed to receive cash pay¬ 
ments and make entries in the cash register. Whilst so employed, he received a sum 
of Rs 5-10-0 as an overcharge or demurrage in respect of certain goods which passed 
through his hands, and appropriated the same. To this sum, however, the railway 
company made no claim He was also allegwi to have received and appropriated 
to his own use two other sums of money under somewhat similar circumstances 
In respect of these three sums he was tried and convicted on three counts under 
s. 408. It was held that the offence, if any, committed with regard to the sum of 
Rs. 5-10-0 did not fall within this section at all, and, this being so, the joinder of 
the three charges in one trial was illegal*. AVhcrc a railway servant was supplied 
with a water-proof on condition that if it was damaged or lost it would be renewed 
at the cost of the railway servant, the contract was one of bailment. Delivery of 
the water-proof coat was an cntmstmenl, and when he attempted to pawn the gar¬ 
ment, he was liable to conviction under this section read with s. 511*. ^Vhere 
accused who was a paid supervisor of a society connected with the co-operative 
movement, debited Rs, 2 as the pay of a sweeper woman, took the thumb impres¬ 
sion of his nephew against the debit entry, certified the thumb impression to be ^ 
that of the sweeper woman, and appropnated the amount to himself, it was hdd 
that he committed the offence of criminal breach of trust under this section, as he 
misappropriated the amount*. 

Use of property entrusted for the benefit of another person.-^^Vhere 
a person entrusted another with some blocks of wood-engraving to print his cata¬ 
logue, and that other person used the blocks or allowed other persons to use the 
blocks to print a nval firm’s catalogue, it was held that such dealing with the blocks 
was a violation of an implied contract and caused wrongful gain to the accused, 
for he obtained a catalogue at a expense, and wrongful loss to the owner, ina^ 
much as his property deteriorated in value, and therefore constituted criminal breacn 
of trust*. 


1 Watson & Co, v. Golab Khan, (1868) 10 
■\V R (Cr) 28. See also LoUt ]\Iohan Sar- 
kar. (1894) 22 Cal 313. 

2 John Hall, (1821) Russ. & Ry 463 

* Pyo Gyi. (1919) 10 L. B. R. 31. 12 B 
L. T, 31. 
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■ KtAavm. (1934) 36 Bom. 

Keskab Ckandia Botal v. NttyanunH 
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Appropriation by a servant of property ordered to be destroyed,—Tlie 
accused, a servant, was ordered by his employers to take certain bags of papers and 
forms belonging to Uicm to iheir yard and there to bum and destroy Uiem. In¬ 
stead of doing this, tlie accused carried the papers away to a certain place It was 
held that the act of Uie accused did not amount to this offence’ As no reasons 
are given in the judgment, tins decision is not a sound one in tlie light of observa¬ 
tions made in the follov.mg case. Where a currency note was cancelled by tear¬ 
ing off certain parts, but tlie furtlier process of cutting it into piecc-s and then des¬ 
troying it by burning remained, it was held that sucli a note though cancelled was 
not Tcs K«//iHS and could be tlic subject-matter of Uieft The Court obser\’ed “ A 
very clear distinction must be draim between an intention to destroy and to abandon 
and an actual destruction and abandonment The \cri' fact that tlie owner of the 
property intends to destroy or abandon that property and hands it over to some 
person to effect those purposes is in our opinion a dear indication that he still 
maintains his rights as the owner of Uiat property and that those nghts subsist 
until the abandonment or destruction is completed As long as the destruction or 
abandonment is not fulfilled and as long as it is still m tlie hands of tlie owner to 
countermand such dcstmction or abandonment tlie property is still the property 
of the owner and the taking u out of his possession is theft, and improper use of it 
is breach of tmst 


PRACTICE 


E\idence.—Prove (1) Uiat the accused was the derk or sen-ant of Uie i>er- 
son reposing trust. 

(Z) Tl'.at he was in such caixtcUy entrusted with Uie property in quesUon 
or with dominion o\er it 

(3) That he commuted crmunal brcadi of trust in resi>cct of it*. 

Actual conversion need not be pro\cd. A mental act of fiaudulcnt appro¬ 
priation may be inferred from condua*. 

To support a conviction for abetment of criminal breach of trust by a ser¬ 
vant It must be proved that Uie transaction was a dislioncst transaction, Uiat the 
accused knew Uiat, m respect of such transaction. Uie ser\-ant was acting dishonestly 
and was committing a breach of trust, and Uiat he abetted the serN-ant in effecting 
it*. 

Exccssi\e dday in remitting revenue collections to Uic Treasury is hdd to 
be evidence of a dishonest misappropriation on Uie part of a village officer*. 

Wlicrc a property is entrusted to a ser-ant and sucli servant fails to return 
or to account or gives an account which is shown to bo false and incredible, it is 
ordinarily a reasonable inference that he lias criminally misajipropnated the pro¬ 
perty so entrusted to him and dishonesUy converted it to his own use. In such cases 
the Courts are cntiUed to draw hostile inferences and presuropUons from the action 
and statements of Uie servant’ 

Where the accused was diarged with cnminal breach of trust the case of the 
prosecution being Uiat he had realised certain sums of money on behalf of his master 
but did not actually credit Uie same in the master's books and the defence of the 
accused was Uiat he had done so, but the accused was convicted as he did not ad¬ 
duce any evidence to prove Uie payment, it was hdd that the case was dealt with 
on an erroneous point of view and that it was the duty of the prosecuuon to prove 
Uiat the accused had not in fact m.idc the pa>-mcnts'. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 


’ Pieo Xath ChouJhtv, (lti(l2) 29 Cal 
489. See n Jtmsofi. (1893) 2 C W. N 216. 
where the accused was a public servant. 

* (1923) 17 S. L. R 2oa 262. 26 
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* fiif s. 406, sup. 

* Kesho Ram. (1SS9) P. R. No. 35 01 


^ BaJ Cobind Skaka. (1900) 4 C W. N. 

• (ISSO) 1 Wcir 464. 

* (1924) 2 Ran. 476. 

» Balai CkcnJra Kkara v. Buknu Bern* 
SumaKs, (1934) 38 C W. N. 474. ^ ' 
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public scn-aut u itliin U.c mcanins ol this sidion'. 

^ • Banker' is one «lio Ifcuve. molKy to be drawn 0“'. 

has occasion for it, Uie customer bene anial"' 

Euperaaded obligation of honounng Ute tai-i 

money received and still m llie bankers hands’. The worn 
cashier or shroffs ..^..ririx 

4. ■ Merchant ’—.k merchant is one ttat fed 

any one dealing in the purcliasc md sale of ^ ^„K. Uioulifes 

sells is not at this day under the ‘"“^dng Mbusireali' 

in the way of commerce, by importation or exixiltatim, or ca^ OS ^ j • 
of emption, vendition, barter, pcmiutatim or “‘^^nge. and ^, 

living to buy and sell, by a continmd assiomty. "j%uch a^ W 

tcry of merchandising, aic esUTmitl mcrdunla. lianKiR, a 
change, are properly called merchant'.', .E„,nlosrdU' 

5. • Factor ’ is a Eubstilute in incrchantile afl.iirs ; iJ 

goods or mcrcharrdisc consigned or deli^tri-d to hint by or 
compensation commonly called factorage or commi-sion . 

6. ' Broker ‘ is an agutt employed to nuke J^nins 

other persons in matters of trade, aimmtrcc and those 

, tions of both parties, and negotiating m sucli a manner as i ^ ^ ;;; 

him in a condition to treat together jx-Tsonally. More , 

employed by one party only to make a binding aniract with j' ol f' 

A factor is " entrusted with tlic possessiort as well as Uie [a jes^ 
petty”, a broker is “employed to contract about it, uilhoul being p» 

Sion ”» htfiz 0 ' 

7. 'Attorney' is one who is appointed by onolhcr d^ 
absence, and who has auiliority to act in the place and turn of him dx 

..K for 

8. 'Agent'.—An agent is a person employed to do any acy .ciheC^ 
to represent another, m dealings wiih a Unrd iierson*®. A person 

ger of the firm cannot be held cnminally liable for btcadi of inist 'nne 
personal cntrustmcni of goods to him but to the firm in respect of ^ tjl? 
was alleged to hate been committed" Where the accused was on.« 

his master's money and he lent it to himself uiihout his master's pcrwi5= 
held that he was guilty of cnnunal breach of trust**. 


Guilty.—Public scn'ani.—^Whcrc a constable dislionestly " 

his dwn use the pay ol his thmia police entrusted to him*’; "’here . ptct 
misappropnated the property seized by him, under s. 550 of the Cnm* 
dure Code, during an investigation**. and where the head clerk of an 
the management of stamps, with the knowledge and sanction of his supa' 
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his assistants, and the latter stole stamps', it was held that this offence had been 
imittcd. ^Vhere the accused, a catUe pound-keeper, having levied Rs 5 for five 
faloes in his charge, gave a recdpt for Rs. 4 only to the owner of the cattle, 
L entered'only Rs. 4 m his accounts, but subsequently altered the accounts and 
ered the proper amount, namely, Rs. 5, it was held that the conviction should 
under this section and s 5112. a traveller, with a considerable property, partly 
rash and partly in gold coins, put up at a serai (inn), and believing himself to be 
ng, sent for a police-officer for protection of his property. The accused went to 
serai, and received charge of the property It was held that the accused was en- 
jted'with the property in his capacity of a public servant as he was empowered by 
)5, Criminal Procedure Code, to receive the property to prevent the commission of 
offence, i e, theft by other persons taking advantage of the illness or death of the 
veller'. A clerk in a record room made over a document forming part of a record 
lis custody to a person who was entitled to the document, but would otherwise have 
I to present an application on stamped paper in order to secure its return in a legal 
oner. It was held that the clerk was, under the above circumstances, rightly con- 
ted under this section^ The accused, a petty officer m the Salt Department, was 
powered to sell salt at reduced prices to fish-curers He was directed to enter the 
IS to such persons by departmental orders in the Government books He really 
ight some salt for himself at the redua*d rates, entering the sales in the Govem- 
at books as if made to fish-curers and thereby appropnated to himself the diffe- 
ce between the reduced price and the proper price It was neld that the accused 
5 guilty under this section and not under s 177, as he was not ‘ legally bound ’ to 
;y the departmental rules. A post-master whose duty it was to pay over to the 
ders of certain cash certificates the money due thereon at a certain rate, m fact 
d the holders at a lower rate and appropnated the difference to himself It was 
d that by so doing he had committed an offence under this section* Where a 
ilic servant was entrusted with money to purchase some materials for building 
ouse and he by some private arrangement obtained the same free of cost, it was 
i that a trust having been reposed m the accused as a public servant it was his 
y to account truly for all the moneys received and that as he had obtained the 
terials free of cost, it was his duty to have refunded the unspent balance to 
vemment and as he did not do so he was guilty of criminal breach of trusts 
a sub-postmasicr, and D, a parcels clerk, were charged wiili criminal breaen 
trust in respect of three sums of money received for value-pa> able articles 
1 sums of money were paid to the post office and were received by D m the usual 
rse and entered by liim m the register of value payable articles received C had 
3e some entries in tiie register of value-payable articles received and had also 
lallcd the balance of articles undisposed of Under the rules Uie accused were 
nd to send money received for value-payable articles to the sender on the date of 
:ipt or at Uie latest on the next day. It was irot proved that C was ever entrust- 
ivith the money received by D or that lie had any knowledge of the receipt of 
icy in the post office It was held that D was guilty of criminal breach of trust; 

1 that the mere fact that C liad made some of the entnes in the register and liad 
lalled the daily balance of articles undisposed of. or the fact of his failure to check 
register with the articles actually in hand, did not take tJie place of proof that he 
w the moneys to have been paid or that they were at any time entrusted to his 
;, and that, therefore, he was not guilty* 

Where a public servant was required to lodge in the treasury any Government 
ley in excess of that shown due to Government by the registers in his hands and 
public servant removed the e.\cess from the office cash box. it was held that he 
; guilty of misappropnation and it made no difference that he removed it to a 
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public servant within the meaning of this section*. 

3. ' Banker’ is one who receives money to be drawn out again as the owner 
has occasion for it, the customer being lender, and the banker borrov^er, with the 
superadded obligation of honouring the customer's cheques up to the amount of the 
money received and still in the banker’s hands’. The word ‘banker’ includes a 
cashier or shroff*. 

4. ' Merchant—A merchant is one who trafilcs to remote countries ; also, 
any one dealing in the purchase and sale of goods*. But every one that buj-s and 
sells is not at tliis day under the denomination of a merchant, only those who traffic 
in the way of commerce, by importation or exportation, or carrying on business by way 
of emption, vendition, barter, permutation or exchange, and which make it thdr 
living to buy and sell, by a continued assiduity, or frequent negotiation, in the mys¬ 
tery of merchandising, are esteemed merchants. Bankers, and such as deal by ex¬ 
change, are properly called merchants*. 

5. ' Factor ’ is a substitute in mcrchantilc affairs ; an agent employed to sell 
goods or merchandise consigned or delivered to him by or for his pnncipal, for a 
compensation commonly called factorage or commission*. 

6. ' Broker ’ is an agent employed to make bargains and contracts between, 
other persons m matters of trade, commerce and navigation, by explaining the inten¬ 
tions of both parties, and negotiating in such a manner as to put those who employ 
him m a condition to treat together personally. More commonly he is an agent 
employed by one party only to make a binding contract with another*. 

A factor is *' entrusted witli the possession as well as tlie disposal of pro¬ 
perty ", a broker is " employed to contract abwit it, without being put in posses¬ 
sion 

7 'Attorney' is one who is appointed by another to do something in his- 
absence, and who has authority to act in the place and turn of him by whom he is 
delegated* 

8. ‘ Agent —An agent is a person employed to do any act for another or 
to represent another, in dealings with a third person’*, A person who is the rnana- 
ger of the firm carmot be held cnmmally liable for breach of trust where there is no 
personal entrustment of goods to him but to the firm in respicct of which the offence 
was alleged to have been committed**. Where the accused was authorised to lend 
his master’s money and he lent it to himself without his master's permission, it was. 
held that he was guilty of cnminal breach of trust**. 

^ CASES. 

Guilty.—Public servant.—^Where a constable dishonestly misappropriated to 
his c^wn use the pay of his thana police entrusted to him**; where a* police-officer 
misappropriated the property seized by him, under s. 550 of the Criminal 
dure Code, during an investigation**; and where the head clerk of an office entrusted 
the management of stamps, with the knowledge and sanction of his superiors to one 
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of his assistants, and the latter stole stamps*, it was held that this offence had been 
committed. Where the accused, a cattle pound-keeper, having levied Rs 5 for five 
buffaloes in his charge, gave a receipt for Rs 4 only to the owner of the cattle, 
and entered only Rs 4 in his accounts, but subsequently altered the accounts and 
entered the proper amount, namely, Rs 5, it was held that the conviction should 
be under this section and s 5112. ^ traveller, with a considerable property, partly 
in cash and partly in gold coins, put up at a serat (inn), and believing himself to be 
dying, sent for a police-officer for protection of his property The accused went to 
the serai, and received cnarge of the property It was held that the accused was en¬ 
trusted with the property in his capacity of a public servant as he was empowered by 
s 95, Criminal Procedure Code, to receive the property to prevent the commission of 
an offence, i e., theft by other persons taking advantage of the illness or death of the 
traveller*. A clerk in a record room made over a document forming part of a record 
in his custody to a person who was aiUtled to the daniment, but would otherwise have 
had to present an application on stamped paper in order to secure its return in a legal 
manner. It was held that the clerk was, under the above circumstances, rightly con¬ 
victed under this section* The accused, a petty officer in the Salt Department, was 
empowered to sell salt at reduced prices to fish-curers. He was directed to enter the 
-sales to such persons by departmental orders in the Government books He really 
bouglit some salt for himself at the reduced rates, entering the sales m the Govern¬ 
ment books as if made to fish-curers and thereby appropriated to himself the diffe¬ 
rence between the reduced price and the proper price It was held that the accused 
was guilty under this section and not under s 177, as he was not ‘legally bound’ to 
obey the departmental rule*. A post-master whose duty it was to pay over to the 
holders of certain cash certificates the money due thereon at a certain rate, in fact 
paid the holders at a lower rate and appropriated the difference to himself. It wus 
held that by so doing he had committed an offence under this section*. Where a 
public servant was entrusted with money to purchase some materials for building 
a house and he by some private arrangement obtained the same free of cost, it was 
held that a trust having been reposed in the accused as a public servant it was his 
duty to account truly for all the moneys received and that as he had obtained the 
materials free of cost, it was his duty to have refunded the unspent balance to 
Government and as he did not do so he was guilty of criminal brwch of trust?. 
C, a sub-postmaster, and D, a pareds clerk, were charged vv.tii criminal breacn 
of trust in respect of three sums of money received for value-payable articles. 
Tlie sums of money were paid to the post office and were received by D in the usual 
course and entered by him in the register of value-payable articles received. C had 
made some entries in the register of value-payable articles received and had also 
imtialled the balance of articles undisposed of. Under the rules the accused were . 
Dound to send money received for value-payable articles to the sender on the date of 
receipt or at tiie latest on the next day. It was not proved that C was ever entrust¬ 
ed with the money received by D or that he had any knowledge of the receipt of 
money in tlie post office. It was held that D was guilty of criminal breach of trust; 
and that the mere fact that C had made some of the entnes in the register and load 
initialled the daily balance of articles undisposed of, or Uie fact of his failure to check 
the register witli the articles actually in band, did not take the place of proof that he 
knew the moneys to have been paid or that they were at any time entrusted to his 
care, and that, therefore, he was not guilty*. 

Where a public servant was required to lodge in Uie treasury any (Sovtmmcnt 
money m excess of that shown due to Government by the registers m his hands and 
Uic public servant removed the excess from the office cash box. it was held that he 
was guilty of misappropriation and it made no difference that he removed it to a 
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godown belonging to Government, he bdng not entitled to retain it pending scni- 
tiny of the accounts*. 

The accused, a sub-postmaster, received a value-payable letter to be delivered 
to a person on payment of the value-payable amount. He handed' over the letter 
to that person without getting payment on or before October 20,1925, and then altered 
his accounts so as to make it appear that he only handed over the letter on October 
24, 1925. It was held that the accused had been guilty of criminal breach of trust 
and falsification of accounts*. 


Dircctor.^—Where the directors of a bank paid the dividends out of the de¬ 
posits, when there were no profits, thcrdjy causing gain to persons to which they 
were not entitled, and wrongful loss to depositors, they were held guilty under this 
section*. The mere passing of an incorrect balance-sheet was held not to amount to an 
offence under this section*. The accused, tlie managing director of a bank, wishing 
the bank to make a better show than the real facts of its working would warrant, in 
order to maintain the confidence of the share-holders and the public and so to make 
possible a project for increasing largely the bank's capital, on December 17, 1912, got 
his son to present a pro-note for Rs. 3,000 as a pro lanto addition to the profit for 
1912, by reducing on paper to that extent his remuneration account from Rs. 4,050, 
which he had actually drawn, to Rs. 1,050, and thus deceiving the shareholders as 
to the real profits, induced them to declare a dividend of six per cent, instead of some 
three per cent, which would othenvisc have been the most possible. Later, in Janu¬ 
ary, 1913, i e, after the close of the financial year, tlic whole thing was readjusted and 
matters returned to the stalus quo ante December 17, 1912. It was held tliat the 
accused was guilty of an offence under this section inasmucli as by his act he caused 
wrongful immediate gain to himself and the other shareholders to the extent of the- 
enhanced dividend and so acted dishonestly*. 

Trustee—^Where a trustee or a manager of a temple misappropriated temple 
jewels, he was held guilty of the offence of criminal breach of trust under ss. 40S, 408, 
and this section, and not of offences under ss. 380, 381 and 457. The trustee or 
manager of the temple appointed by a committee under Act XX of 1863 is- 
not in the position of a clerk or servant removable at the pleasure of the committee, 
and his possession of the temple and its properties is not possession of the committ^ 
The property of the temple is not vested in the committee, nor do they represent it 
The deity is the owner of the property and the trustee is the agent of the daty sub¬ 
ject to the committee's control. Therefore, if such trustee or manager misappro¬ 
priates temple jewels, he is not guilty of theft but of the offence of criminal breach 
of trust by an agent punishable under this section*. 

Not guilty.—Public ser>ant.—certain consignment of rice lay unclaimea 
at the docks and was advertised for sale by auction by the Port Commissioners. But 
the nee was found to be in a rotten condition and was ordered to be destroyed by the 
Health Department of the Corporation of Calcutta. It was entrusted for the pur¬ 
pose of destruction to the accused, who were Inspectors in that Department; but they 
sold the same to a third party and retained the proceeds of such sale. It was held 
that they had committed no offence under the Code, though they might have been 
guilty of infringing a departmental rule*. Where the accused in his capacity of 
Revenue Patel received from the Government treasury small sums of money on account 
of certain temple allowances, and did not at once pay over the same to the persons 
entitled to receive them, as he was bound to do, but it appeared that such persons 
were willing to trust him, and had actually p^sed receipts which the accused for¬ 
warded to the revenue authorities, it was hdd that the accused fulfilled the trust 
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reposed in him by Government and that his mere retention of money for a time, in 
the absence of any evidence of dishcaiesty, did not amount to criminal breach of 
trust*. Where a village shroff, whose duty it was to assist in collecting the public 
revenue, received grams from ryots and gave receipts as if for money received by 
virtue of a private arrangement, it was held that he was not guilty of this offence as 
he was not authorized to receive the public revenue m kind and the party who deli¬ 
vered the gram did not thereby dis^rge himself from liability for the revenue^. 
The accused, a karnam of a Government village, received moneys from certain ryots 
of the village as revenue due on unassessed lands, part of which was cultivated by 
the r^’ots without leave, and as cost of boundary stones required for the said lands 
and misappropriated the moneys so received to his own use It was held that the 
accused was not guilty of the offence of criminal breach of trust by a public servant 
under this section or of cheating under s. 417* The accused, the nazir of the Court 
of the Cantonment Magistrate, was convicted of having criminally misappropriated 
Rs. 52-6-3 out of the Government money in his charge It appeared that he intend¬ 
ed to restore this money to Government. It was also found the accounts in the 
books were kept all right and there appeared to have been a practice of long standing 
in the office among officials employed to receive advances of moneys out of the cash 
with the accused according to their requirements, generally out of mutual regard, 
and then to repay them when, the salaries were drawn from the treasury and that the 
accused had made advances when deficiency was found m the cash The accused made 
good the deficiency when he was ordered by the Cantonment Magistrate to refund it. 
It was held that the accused was not guilty of this offence, as there was no dishonest 
misappropriation or conversion or use witl^u the meaning of s. 405*. The mere fact 
that a Village Munsiff did not pay into the treasury the very next day an amount re¬ 
ceived by him as an instalment of an agricultural loan was held insufficient, by itself, to 
convict him for criminal breach of trust*. Where money drawn by the principal of a 
school for payment of a bill due to a particular firm had been under his order appro¬ 
priated towards the payment of another bill due to the same firm, it w'as held that 
this was an irregularity but vt did not amount to an offence under this 
section if no money was actually embezzled by anybody*. ^Vhcre an assistant sta¬ 
tion-master whose duty it was to issue tickets to the passengers and to charge fares as 
fixed by the railway made an overcharge over some of the tickets and did not credit 
the excess so realized to the railway, it was held that he was not guilty of criminal 
breach of trust as he was not a tru^ee within the meaning of s. 405^. The accused 
who was a Vux-Fresident of a Municipality had received a certain commission from a 
firm on the purchase of certain goods made by the Municipality. The commission 
was paid to him personally It was hdd that there being no trust, the accused was 
not guilty of an offenM under this section*. Where the accused, who was the treasurer 
of a co-operative cr^it society, satisfied a decree against him by making a deposit 
entry in favour of his creditors decree-holders, it was held that the fraudulent action 
of file accused did not earmark the money in his hands as the source for payTnent 
m respect of that liability : the fraudulent entry was intended to make it possible 
at a later date to misappropriate the moneys of the society; but nothing was then 
misappropriated and consequently the accus^ was not guilty under this section’. 

PRACTICE. 

Evidence.—^Prove (1) that the accused was either a public serv'ant or a 
banker, or a merchant, or a factor, or a broker, or an attorney, or an agenL 


1 Canpat Tapidas. (1SS5) 10 Bom 256; 
Lathkman Singh, (1930) 32 Cr. L. J. Sll. 

* (1869) 4 M. H. C Appx, 32. 

1 RartSosmrnii AyjaH£OT. (18S3) 1 Wdi 
466. 

* Imam Din, (1902) P. L. R. Xo. 39 ol 
1902. 

5 Munusami fi'amar, (1930) 58 M. L. J. 


649. 31 Cr. L. J. H9S. 

‘ Chendiika Piasad, (1930) 7 O IV V 
564. 31 Cr. L. J lOSl. 

srg'"' 6 i- L. j. 125 , 

* if. Maung Gale, (1926) 4 Ran. 12 a. 

• Ahmad Dm. (1934 ) 36 Cr. L. J. l - 



1004 


LAW OF CRIMES. 


(CHAP. XVII. 


(2) That he was in such capadty entrusted with the property in question 
or with dominion over it*. 

(3) That he committed criminal breach of trust in respect of it*. 

Distinct proof of criminal misappropriation is necessaryJ. But it does not 

lie on the prosecution to prove the actual mode of misappropriation. ^Vhere it is 
proved by the prosecution that the money was not returned by accused which he 
was bound to do, it lies on the accused to prove his defence*. 

All the necessary elements constituting the offence must be strictly proved, 
and when the charge is that something was substituted in place of another, there must 
be clear evidence that the thing alleged to have been extracted was aaually there 
when it came under the dominion of the accused^. 

In a charge under this section, it is not necessary for the prosecution to prove 
in what manner the money alleged to have been misappropriated has actually been 
spent by the accused. If it is shown that money entrusted to the accused or received 
by him for a particular purpose, was not used for such purpose, neither was the same 
returned by him in accordance with his duty, it lay on the accused to prove his de¬ 
fence if he has set up any. Mere retention of money w’ould not ncccssanly raise 
a presumption of dislionest intention : but it is a step in that direction The fact 
that money entrusted to he used for a particular purpose, was not used for such 
purpose, that there was retention for a sufficiently long time, would justify the in¬ 
ference that the accused did not intend to pay*. The prosecution need not prove the 
actual mode of misappropriation, but must prove dishonest misappropriation. It 
may do so either directly (eg. by showing that the money was paid into the account 
of the accused) or indirectly by drcumstanlial evidence. In the latter case the fact 
that the accus^ has failed to show what has happened to the money coupled with 
other circumstances may justify an inference that he misappropriated it. But that 
does not mean that tlic burden of proof has shifted from the prosecution to the 
defence*. In a case under this section, when an accused person takes up a sub¬ 
stantive defence and that defence receives considerable support from the prosecution 
evidence itsdf, it is incumbent upon the prosecution to establish, by definite and clear 
evidence, that the case for the defence is untrue*. Where the dispute between the 
complainant and the accused is one in the nature of accounting, the proper remedy of 
the complainant is to file a civil suit for recovery of the amounts due from the accused 
and not to launch a prosecution under this section’. 

Procedure.—Cognizable—Warrant—Not bailable—^Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Place of trial.—The complainant who resided at Lyallpur appointed the 
accused his agent for sale of certain commodities at Najibabad and sent him goods 
in pursuance of that contract. The accused sold the goods and misappropriated the 
sale proceeds. It was held that the Court at Najibabad was only competent to 
entertain the complaint and not that at Lyallpur*®. 

Punishment.—Criminal breach of trust by a person in charge of public 
moneys calls for a severe sentence*'. 

Charge.—See s 408. 

In a charge of criminal misappropriation there were three counts Each count 
specified the sum of money alleged to have b^n misappropriated by the accused on 
3 . particular day; but in two out of the three cases the total sum consisted of three 


^ Nukala Rangamannar Chetty, 11935] 
M. W. N. 649 
2 Vide s. 406, sup. 

1 Bunbadhur Putnaik, (1866) 5 \Y. R 
(Cr) 21. ’ 

« Kadir Bakhsh. (1910) 8 A. L. J. 88, 11 
Cr. L J. 699. 

s Singleton. (1924) 29 C.W.N. 260, 26 
•Cr L. J. 662 

< Akshoy Chandra Bose, (1934) 38 C.W. 


N <67. 59 a L. J. 306. 35 Cr. L. J. I279- 
* Robert Sleuart Wauchope, (193o) o' 


9 Alunnoo Lai, [1935) O. W. N. 126. 

19 Durga Parsed. (1927) 29 Cr.L J.453' 
Gobindram jashanmal, (1927) 29 Cr L J- 
1033 ^ , T 1 

w Parma Nand, (1927) 29 Cr. L. J 1 
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separate items m each instance. It was held that a charge so framed did not offend 
against s. 254, Criminal Procedure Code^. An accused person was tried for criminal 
breach of trust in respect of three distinct sums, and one charge was drawn up 
specifying all the three sums and the persons from whom he collected them He 
was not charged with three offences, but with one offence under this section, and was 
convicted of one offence and sentenced to one term of imprisonment. It was held 
that the charge as framed was not contrary to kiw, it being in accordance with ss 222, 
sub-s. (2), and 234 of the Code of Cnnunal Procedure^ Where the accused was 
charged with three offences under s. 477A and three offences under this section, 
and tried and convicted, it was held that the trial was void by reason of misjoinder 
of charges’. The Patna High Court has not adopted this view*. tVhere the amount 
composed of four different sums payable m respect of four different holdings, was 
realized at the same time and for which one receipt was originally granted by the 
accused for the whole amount, it was held that it could not be said that there were 
four different items in respect of which he was charged and one single charge re¬ 
garding the whole amount did not contravene the provisions of s. 234 of the Code 
of Cnminal Procedure. The accused was charged under s. 222 (2) of the Code of 
Criminal Procedure for misappropriating a certain amount between April 1923 and 
March 31, 1924. In ascertairung the amount misappropriated, the Court had to go 
into details and found the different dates on which the different amounts came into 
his hands. The Court found that on some dates certain sums were realized by him 
and that between some other' dates certain other sums were realized by him. The 
method adopted by tlie Court was to facilitate the calculation of the total amount 
for the misappropriation of which he was charged. The accused did not realize and 
misappropriate different sums during different periods. It was held that the charge 
as framed was right, and did not contravene the provisions of s. 234 of the Code of 
Criminal Procedure’. 

Of the leceiving of Stolen Pioperty. 

410. Property, the possession whereof has been transferred by 
. theft, or by extortion, or by robbery, and property 

which has been criminally misappropriated or in 
respect of which cnminal breach of trust has been committed, is 
designated as “stolen property”, whether the transfer has been 
made, or the misappropriation or breach of trust has been committ¬ 
ed, within or without British India*. But, if such property subse¬ 
quently comes into the possession of a person legally entitled to the 
possession thereof’, it then ceases to be stolen property. 

411. Whoever dishonestly receives or retains any stolen pro- 
Dishonestiy re- P^rty*, knowing Of having reason to believe the same 

ccjNing stolen pro to be Stolen property*, shall be punished with im- 
prisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

COM MENT. 


Section 410 explains what comes under the words 'stolen property'. Things 
whicli ha\c been stolen, extorted, or robbed, or which ha\e been obtained by criminal 
misappropriation or criminal brcacli of trust come under the extended signification 


» Ishtiaq Ahmad, (1904) 27 All. 69 
4 Sat .Yaram Ttwaii, (1905 ) 32CaL 10S3 
Sec Kashiiialh DiJ(,aji Salt. (1910) 12 Bom. 
L. R. 226, 11 Cr. L. J. 337. 

J Raman Behaii Das, (1913) 41 CaL 722; 
Maitant. (1925) 27 Bom. U R. 1343, 49 Bom. 


892; yagtndta Xath Sen Cupia, (1932) 33 Cr. 
L. J. 265. 

■» Michact John, (1930) 10 PaL 4S3. Ser 
Comment on s. 403. 

* liajcnJta Run,or Chosh, (1926) *' 

L. J. 207. 23 Cr. L. J. 469. 
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given to these words. As to the definition of ‘ possession ’ see s. 27; of ‘ theft 
s. 378 ; of ‘ extortion s. 383 ; of ‘ robbery *, s. 390 ; of ‘ criminal misappropriation 
s. 403; of ‘criminal breach of trust*, s. 405. Under s. 410 it is immaterial whether 
the transfer is made or misappropriation or breach of trust has been committed 
within or without British India. 

Section 411 clearly shows that besides dishonest possession of stolen property 
there must also be the knowledge of or at lea^ reasonable belief in the property 
being stolen property; but when some property is proved to be stolen property and 
the person who is found in possession of it cannot account for its possession especially 
when he is found in possession of it soon after the theft of the property, it is only 
reasonable to conclude not only that he was in possession knowing or having reason 
to believe it to be stolen property but also that his possession of it was dishonest^. 

English law.—The description of ‘stolen property’ in s. 410 is not so wide 
as that of the similar provision of the Larceny Act^, which enacts that '‘whosoe%'er 
shall receive any challel, money, valuable security, or other property whatsoever, 
the stealing, taking, extorting, cfelaining, embezzling or otherwise disposing whereof 
shall amount to felony, cither at common daw or by virtue of this Act, knowing the 
same to liave been feloniously stolen, taken, extorted, obtained, embwzled, or dis¬ 
posed of, shall be guilty of felony, etc.” This provision includes property obtained 
by cheating, whereas the definition of stolen property as given in s. 410 does not 
include it. 

1. ‘ Whether the transfer has been made, or the misappropriation or 

breach of trust has been coraraitted. within or without British Indu’.—These 
words were inserted by Act VIII of 1882, s. 9. They have enlarged the scope of 
the term ‘ stolen property', and the act by which property has been stolen no longer 
need be an act punishable under tlic Code. The amendment was made in consequence 
of Moorga Chelty’s case’ which decided that bills of exchange stolen in Mauritius 
were not 'stolen property’ so as to make the receiver at Bombay liable under s 411. 

The receipt or retention must take place within British India, unless the per^ 
receiving or retaining out of British India is a British subject*. A subject of a 
Native State, who is guilty of retaining stolen property wiihm that State, is not liable 
to be punished under the Code’. 

Where there is a dishonest retention in Bntish India of property stolen else¬ 
where, it is no defence by the accused, being a foreign subject, that the property was 
stolen by himself, he not being liable to be tried, ronvicted, or punished by the Bntish 
Court for the theft® 

Where a Nepalese subject, having stolen cattle m Nepal, brought them into 
British territopr, it was held that he could not be convicted of theft but that ^ 
might be convicted of an offence under s. 410*. Similarly, where the accused, a su^ 
ject of a Native State, committed a theft at Rajkot and brought the property to 
Thana, it was held that he could not be tried for theft, but he might be tried 
s 411 for retaining stolen property*. Two persons, B, who was not a British 
and R, who was, were committed to the Court of Session at Jhansi, it being allege 
against them that they had committed a robbery in an adjoining Native State an 
had brought the stolen property into Bntish temtory It was held that 
neither could be tried by the Sessions Judge of Jhansi for the robbery, B becau^ 
was not a British subject, and R because the certificate required by s. 188 of the w 
of Criminal Procedure was wanting, yet both might be tried for the offence of re a 
ing stolen property under s. 41U. 


\ » Shukur. [19351 O. W. N. 911, 916, 36 ’ S„nker Gape (1880 ) 6 &1 

V. L J. 1208 ■ Mihil Lalib vdad Abdul Rahman. 

V 24 Si 25 Vic, c. 96. s. 91. (1885) “> 

* (1881) 5 Bom 338, F.B.: Adivigadu, (1930) Cnm. Ref. No 14 of 1930, 

i) 1 Mad. 171, is also now obsolete by Miraa and Broomdeld. JJ. on fennia'y 

See s. 188, Cnminal Procedure Code- 1930 (Unrep. Bom.). - 

Gunna, (1926 ) 48 All. 687. ’ Baldeiva, (1906) 28 All 372. 


(1876) 1 Mad. 171, is also now obsolete 
♦ See s. 188, Cnminal Procedure Code- 
5 Gunna, (1926 ) 48 All. 687. 

‘ Ja)aT All, (1893) P. R. No. 30oll^. 
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But if tlieft has been committed in British India and the accused is found in pos¬ 
session of stolen property outside British India, he cannot be tried for an offence under 
s. 411 by a British Court having junsdiction over the place where the theft took place 
because the offence of receiving or retaining stolen property was committed at a place 
beyond ‘British territory’*. 

As to the definition of ‘ British India see s 15, supra 

2. * If such property subsequently comes into the possession of a person 
legally entitled to the possession thereof’.—If the owner of stolen property some¬ 
how resumes possession of tlie stolen property before its receipt by the person accused 
of receiving it, it ceases to be stolen property, and the accused cannot be convicted of 
receiving it knowing it to have been stolen*. If stolen goods are restored to the pos¬ 
session of the owner, and he returns them to the thief for the purpose of enabling 
him to sell them to a third person, they are no longer stolen goods, and that third 
person cannot be convicted of receiving stolen goods, although lie received them, be- 
licvmg them to be stolen. Where, therefore, goods were found by the owner in the 
pockets of a thief, and the owner sent for a policeman who took the goods, but subse¬ 
quently returned them to the thief, who was sent by the owner to sell them where 
Tie had sold others, and the thief then went to the shop of the accused and sold goods, 
and ga\e the money to the owner, it was held that the accused was not guilty of 
receiving stolen goods, inasmuch as they were delivered to him under the authority 
of the owner by a person to whom the owner had bailed them for that purpose*. 

If a person buys in good faith property which has been stolen he does not 
acquire any ownership therein'*. 

Stolen property coaiio^ into the possession of the owner before its receipt 
by die person accused of receiving it.—^Four thieves stole goods from the custody of 
a railway company, and sent tliem in a parcel by the same company’s line addressed 
to the accused. During the transit the theft was discovered; and, on the arrival of 
the parcel at the station for its delivery, a policeman in the employ of the company 
opened it, and then returned it to the porter whose duty it was to deliver it, with in¬ 
structions to kee'p it till further orders. On tJie following day the policeman direct¬ 
ed tlie porter to take the parcel to its address, when it was received by Uie accused, 
who was afterwards convicted of receiving the goods knowing them to bo stolen. It 
was held that the goods had got back into the possession of the owner, so as to be no 
longer stolen goods, and that the conviction was wrong*. A parcel was handed to 
the prosecutors, a firm of earners, for convejance to the consignee. ^VhlIe in the 
prosecutors' depot, a servant of the prosecutors removed the parcel to a different part 
of tlie premises and placed upon it a label addressed to tlie accused. The superin¬ 
tendent of tlie prosecutors’ business, on receipt of information as to this, and after 
inspection of the parcel, directed it to be replaced in Uie place to whidi the thief had 
removed it, and to be sent in a van, accompanied by two detectives, to the address 
shown on tlie label. The parcel was received by the accused under arcumstanccs 
which clearly showed knowledge on their part that it had been stolen. It was held 
that as Uie owners had resumed possession of the stolen property before its receipt by 
the accused, it had then ceased to be stolen property, and the accused could not be 
convicted of receiving it knowing it to have bten stolen*. A lad was detained on 
leaving his master’s premises, and a policeman sent for, who searched him and took 
presence; In consequence of the lad’s state- 
five others, which the lad took to the accused 
. t the accused could not be convacted of reedv- 

. . for they were not stolen property at the Ume 

they were received, the master and the policeman having acted in concert in suppljmg 

1 Moheshuari Proshad Sinch, (1914) IS * lUustraUon (a) to s. 103, Indian Con- 
4Z. W. N. 1178, 15 Cr. U J. 537. tract .Act 

i VUUnsky, (1S92] 2 Q B. 597. * Feruty Sehmidl, sup. 

J Thomas Dolan, (18S3) 6 Cos 449, * IVIrnjiy, sup. 

.Fafi'iv SekmiJl, (IS^) L. R. 1. CC.R. 13 
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given to these words. As to the definition of ‘ poss^ion ’ see s. 27; of ‘ theft 
s. 378 : of ‘ extortion s. 383 ; of ‘ robberys. 390; of ‘ criminal misappropriation 
s. 403; of ‘ criminal breach of trust *, s. 4(B. Under s. 410 it is immaterial whether 
the transfer is made or misappropriation or breach of trust has been committed 
within or without British India. 

Section 411 clearly shows that besides dishonest possession of stolen property 
there must also be the knowledge of or at least reasonable belief in the property 
being stolen property ; but when some property is proved to be stolen property and 
the person who is found in possession of it carmot account for its possession espeaaUy 
when he is found in possession of it soon after the theft of the property, it is only 
reasonable to conclude not only that he was in possession knowing or having reason 
to believe it to be stolen property but also that his possession of it was dishonest*. 

English law.—The description of ‘stolen property’ in s. 410 is not so wide 
as that of the similar provision of the Larceny Act^, which enacts that “ whosoever 
shall receive any chattel, money, valuable security, or otJier property whatsoever, 
the stealing, taking, extorting, c^taining, embezzling or othenvisc disposing whereof 
shall amount to felony, eitlior at common-law or by virtue of this Act, knowing the 
same to have been feloniously stolen, taken, extorted, obtained, embezzled, or dis¬ 
posed of, shall be guilty of fdony, etc.” This provision includes property obtained 
by cheating, whereas the definition of stolen property as given in s. 410 does not 
include it. 

1 . ’ Whether the transfer has been made, or the misappropriation or 
bleach of trust has been conuntited. wiihio or without British India’.—These 
words were inserted by Act VIII of 1882, s. 9, They have enlarged the scope of 
the term ‘ stolen property ’, and tfic act by which property has been stolen no longer 
need be an act punishable under the Code. The amendment was made in consequence 
of Moorga Chdty's case* which decided that bills of exchange stolen in Mauntius 
were not ‘ stolen property' so as to make the receiver at Bombay liable under s. 411. 

The receipt or retention must take place within British India, unless the person 
receiving or retaining out of British India is a British subject+. A subject of a 
Native State, who is guilty of retaming stolen property within that State, is not liable 
to be punished under the Code*. 

Where there is a dishonest retention in British India of property stolen dse- 
where, it is no defence by the accused, being a foreign subject, that the property was 
stolen by himself, he not being liable to be tried, ojnvicted, or pumshed by the Bntisn 
Court for the theft*. 

Where a Nepalese subject, having stolen cattle in Nepal, brought them into 
British territoiy, it was held that he amid not be convicted of theft but that he 
might be convicted of an offence under s 410*. Similarly, where the accused, a suD- 
ject of a Native State, committed a theft at Raj'kot and brought the property to 
Thana, it was held that he could not be tried for theft, but he might be tried 
s 411 for retaining stolen property*. Two persons, B, who was not a Bntish subje , 
and R, who was, were committed to the Qmrt of S^ion at Jhansi, it being 
against them that they had committed a robbery in an adj’oining Native State 
had brought the stolen property into British territory. It was held that tno ^ 
neither could be tried by the Sessions Judge of Jhansi for the robbery. B 
was not a Bntish subject, and R because the certificate required by s. 188 of the 
of Criminal Procedure was wanting, yet both might be tried for the offence oi 
ing stolen property under s. 41 

ShakuT. [19351 O. W. N. 911, 916. 36 
L J.':208 

24 & 25 Vic . c. 96, s. 91. 

(1881) 5 Bom. 338, fb; Adivigadu. 
io76) 1 Mad 171, is also now c^solete. 

* See s, 188, Cnminal Procedure Coda 
5 Gunna. (1926) 48 All. 687. 

* /afar AU. (1893) P. R Na 30011894. 


7 Sunker Cope. (1880) 6 3OT. 

» Abdul LaUb valad Abdul 
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by Mirza and Broomfield, JJ , on February • 
1930 (Unrep. Bom.). 
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But if theft has been committed in British India and the accused is found in pos¬ 
session of stolen property outside Bntish India, he cannot be tned for an offence under 
5. 411 by a British Court having jurisdiction over the place where the theft took place 
Dccause tlie offence of receiving or retaining stolen property was committed at a place 
beiTind ‘British terntory’i. 

As to the definition of ‘ Bntish India see s 15, supra. 

2. ' If such property subsequently comes into the possession of a person 
legally entitled to the possession thereof —If the owner of stolen property some¬ 
how resumes possession of the stolen property before its receipt by the person accused 
of receiving it, it ceases to be stolen property, and the accused cannot be convicted of 
receiving it knowing it to have been stolen* If stolen goods are restored to the pos¬ 
session of the owner, and he returns them to the tliief for the purpose of enabling 
him to sell tliem to a third person, they are no longer stolen goods, and that third 
person cannot be convicted of receiving stolcai goods, although he received them, be¬ 
lieving them to be stolen. IVhere, therefore, goods were found by the owner in the 
pockets of a thief, and the owner sent for a policeman who took the goods, but subse¬ 
quently returned them to the thief, who was sent by the owner to sell them where 
he had sold others, and the thief then went to the shop of the accused and sold goods, 
and gave the money to the owner, it was held that the accused was not guilty of 
receiving stolen goods, inasmuch as they were delivered to him under the authority 
of the owner by a person to whom the owner had bailed them for that purpose’ 

If a person buys in good faith property which has been stolen he does not 
acquire any ownership therein*. 

Stolen property comiog into the possession of the owner before us receipt 
by the person accused of receiving it —Four thieves stole goods from the custody of 
a railway company, and sent them m a parcel by the same company’s line addressed 
to the accused. Dunng the transit the theft was discovered , and, on the arrival of 
the parcel at the station for its delivery, a policeman in the employ of the company 
opened it, and then returned it to the porter whose duty it was to deliver it, with in¬ 
structions to keep it till further orders On the following day the policeman direct¬ 
ed the porter to take the parcel to its address, when it was received by the accused, 
who was afterwards convicted of receiving the goods knowing them to be stolen It 
was held that tlic goods had got back into the possession of the owner, so as to be no 
longer stolen goods, and that the conviction was wrong’ A parcel was handed to 
the prosecutors, a firm of carriers, for conveyance to the consignee While in Uie 
prosecutors’ depot, a servant of the prosecutors removed the parcel to a different part 
of tlie premises and placed upon it a label addressed to tlie accused The superin¬ 
tendent of tlie prosecutors' business, on receipt of infonnation as to this and after 
vmpecivow of Vht parcel, dvrecled vl to be replaced rrv the place to wb.vch U\e thief had 
removed it, and to be sent in a van, accompanied by two detectives, to tlie address 
shown on the label. The parcel was received by tlie accused under circumstances 
which clearly sliowed knowledge on their part that it had been stolen It was held 
that as the owners had resumed possession of the stolen property before its receipt by 
the accused, it had then ceased to be stolen property, and the accused could not be 
convicted of receiving it knowing it to have been stolen*. A lad was detained on 
leaving his master’s premises, and a policeman sent for, who searched him and took 
a stolen cigar from him in tlie master’s presence In consequence of the lad’s state¬ 
ment, tlie cigar was returned to him with five others, which the lad took to the p» pro-i 
and gave them to him It was hdd that the accuset^rould not be convicted 
ing the cigars knowing them to be stolen for they wci^not stolen propert|;^^,„_;f.^4g 
they were received, Uie master and Uie policeman having acted in cong^i^ 

1 ,\fohcshuati Prosliad Sing/i. il9I4> IS * 

C. W. N. U78, 15 Cr L J. 537 tract 

2 V’l/lcnsLy, |1892] 2 Q. B 597 « 

J Thomas Dolan. (1RS5) 6 Cox 449 * 

Sanin SekmiJi. (1S66) L R. 1 CCR 15 
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given to these v*ords. As to the dcfiiuUon of ‘possession’ see s. 27; of ‘theft’, 
s. 378 , of ‘ extortions. 383 ; of ‘ robberys. 390 ; of * criminal misappropriatjon ’, 
s. 403; of ‘ criminal breach of trust s. 405. Under s. 410 it is immaterial whether 
the transfer is made or misappropriation or breach of trust has been committed 
within or without Bntish India. 

Section 411 clearly shows that besides dishonest possession of stolen property 
there must also be the knowledge of or at least reasonable belief in the property 
being stolen property; but when some property Is proved to be stolen property and 
the person who is found in possession of it cannot account for its possession especially 
when he is found in possession of it soon after the theft of the property, it is only 
reasonable to conclude not only that he was in possession knowing or having reason 
to believe it to be stolen property but also that his possession of it was dishonest*. 

English law.—^The description of ‘stolen property’ in s. 410 is not so wide 
as that of the similar provision of the Larceny Act^, which enacts that “whosoe\-er 
shall receive any chattel, money, valuable security, or otJier property whatsoever, 
the stealing, taking, extorting, obtaining, embezzling or otherwise disposing whereof 
shall amount to felony, either at common-law or by virtue of this Act, knowing the 
same to have been feloniously stolen, taken, extorted, obtained, embezzled, or dis¬ 
posed of, shall be guilty of fdony, etc." This provision includes property obtained 
by cheating, whereas the dcfmition of stolen property as given in s. 410 does not 
include it. 


1. ' Whether the transfer has been made, or the misappropriation or 
breach of trust has been committed, within or without British India ’.—These 
words were inserted by Act VIII of 1882, s. 9. They have enlarged the scope of 
the term ' stolen propertyand tfie act by which property has been stolen no longer 
need be an act punishable under the Code The amendment was made in consequence 
of MooTga Chetty’s case* which decided that bills of exchange stolen in MaunUus 
were not ‘ stolen property ’ so as to make the receiver at Bombay liable under s. 411. 

The receipt or retention must take place within British India, unless the per^ 
receiving or retaining out of Bntisli India is a British subject*. A subject of a 
Native State, who is guilty of retaining stolen property within that State, is not liable 
to be purashed under the Code*. 

Where there is a dishonest retention in Bntish India of property stolen else¬ 
where, It IS no defence by the accused, being a foreign subj’ect, that the property w^ 
stolen by himself, he not being liable to be tried, convicted, or punished by the British 


Court lor the theft*. 

Where a Nepalese subject, having stolen cattle in Nepal, brought them mm 
British territory, it was held that he could not be convicted of theft but that he 
might be convicted of an offence under s. 410^. Similarly, where the accused, a sub¬ 
ject of a Native State, committed a theft at Rajkot and brought the property to 
Thana, it was held that he could not be tried for theft, but he might be tried 
s 411 for retaining stolen property*. Two persons, B, who was not a Bntish subject, 
and R, who was, were committed to the Court of Session at Jhansi, it_ being alleged 
against them that they had committed a robbery in an adjoining Native State an 
had brought the stolen property into BnUsh territory. It was held that thou^ 
neither could be tried by the Sessions Judge of Jhansi for the robbery, B becau^ ne 
was not a Bntish subject, and R because the certificate required by s. 188 of the Cobs 
of Criminal Procedure was wanting, yet both might be tried for the offence of retam- 
stolen property under s. 411’. 


, , X-ikuT. (1935) O. W. N, 911, 916 . 36 

I A X. A OS Vic., c. 96. s. 91. 

''v 24 Bom. 338, F B ; Adtvtgadu, 

.171, is also now obsolete. 
ii876) 1 \f~J\ ICnminal Procedure Code. 
t See 3. l1w\. 5) 48 All. 687. 
f No. 30ofl894. 


* Sunker Cope, (1880) 6 CaL 307. _ 

® Abdul Lolib valad Abdul Rahtmon- 
(1885) 10 Bom. 186: Chhatarta Pyatalal. 
(1930) Cnm. Ref. No 14 of 1930, deaded 
by Mirza and Broomfield, JJ., on February ->» 
1930 (Unrep. Bom ). 

’ Baldewa, (1906) 28 AH. 372. 
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But if theft has been committed in British India and the accused is found in pos¬ 
session of stolen property outside British India, he cannot be tried for an offence under 
s. 411 by a Bntish Court having junsdiction over the place where the theft took place 
because the offence of receiving or retaining stolen property was committed at a place 
beyond ‘Bntish territory’* 

As to the definition of ' British India see s 15, supra. 

2. ‘ If such property subsequently comes into the possession of a persoo 
legally entitled to the possession thereof —If the owner of stolen property some- 
Jiow resumes possession of the stolen property before its receipt by the person accused 
of receiving it, it ceases to be stolen property, and the accused cannot ^ convicted of 
receiving it knowing it to have been stolen* If stolen goods are restored to the pos¬ 
session of the oisTier. and he returns them to the thief for the purpose of enabling 
him to sell them to a third person, they are no longer stolen goods, and that third 
person caimot be convicted of receiving stolen goods, although he received them, be¬ 
lieving them to be stolen IVhere, therefore, goods were found by the owner in the 
pockets of a thief, and the owner sent for a policeman who took the goods, but subse¬ 
quently returned them to the thief, who was sent by the owner to sell them where 
he had sold others, and the thief then went to the shop of the accused and sold goods, 
and gave the money to the ovmer, it was held that the accused was not guilty of 
receiving stolen goods, inasmuch as they were delivered to him under the authority 
of the owner by a person to whom the owner had bailed them for that purpose*. 

If a person buys m good faith property which has been stolen he does not 
acquire any ownership therein*. 


Stolen piopcny coming into the possession of the owner before its receipt- 
by the person accused of receiving ic—Four thieves stole goods from the custody of 
a railway company, and sent tliem in a parcel by the same company’s line addressed 
to the accused. During the transit the theft was discovered ; and, on the arrival of 
the parcel at the station for Us delivery, a policeman in the employ of the company 
opened it, and then returned it to the porter whose duty it was to deliver it, with in¬ 
structions to keep It till further orders On the following day the poheeman direct¬ 
ed the porter to take the parcel to its address, when it was received by the accused, 
who was afterwards convicted of receiving the goods knowing them to be stolen. It 
was held that the goods had got back into the possession of the owner, so as to be no 
longer stolen goods, and that the conviction was wrong*. A parcel was handed to 
the prosecutors, a firm of carriers, for conve>ancc to the consignee. ^Vhile in tlie 
prosecutors’ depot, a servant of the prosecutors removed the parcel to a different part 
of the premises and placed upon it a label addressed to the accused The superin¬ 
tendent of the prosecutors' business, on rccapt of information as to Uiis, and after 
inspection of the parcel, directed it to be replaced in tlie place to which tlie thief h 
removed it, and to be sent in a van, accompanied by two detectives, to the addrr 
shown on the label. The parcel was received by tlie accused under arcumstauo 
which dearly showed luiowledge on their part that it had been stolen. It was bd 
that as the owmers had resumed possesdon of the stolen property before its receipt f>j 
the accused, it had then ceased to be stolen property, and the accused could not fe 
convicted of receiving it knowing it to have bcoi stolen*. A lad was decajyi j: 
leaving his master’s premises, and a policeman sent for, who searched fum cad axi 
a stolen agar from him m tlie master’s presence. In consequence of the isi's 
ment, tlie agar was returned to him with five others, which the hd took 
and gave them to him. It was hdd that the accus^ could not beaeviri 
ing the cigars knowing them to be stolen for they w^re'not stolen F.t?vr^[ / 
they were received, tlie master and the policeman having acted ia 

1 Mohishiiaii Pioskad Sinth, (1914) 18 * lUustraila 

C W. X. 1178, 15 Cr. U J. 537. tract .\cL 


2 rtlhnsfcy. [18921 2 Q B 597. i Fanny Sch 

3 Thomas Dolan. (1SS5) 6 Cox 449; * i 

Schmidt. (1866) L. R. 1. CCR. 15. ’ 
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the lad with the six cigars, and instructing him what to do with them*. 

Section 4ll .—This section requires two essentials :— 

1. Dishonest receipt or retention of stolen property. 

2. Knowledge at the time of receipt that the property was obtained in one 
oi llie ways specified in the section. 


1 , 'Dishonestly receives or retains any stolen property’.—The offences of 
nu-ivirig and retaining are different. 

“ 'I he use of the alternative expression ‘ dishonestly receives or retainsin one 
and the same section relieves the prosecutor of proving more than that the accused 
'either received or retained’ the property (of cource in either case dishonestly), that 
itt In bay, the prosecutor need not prove that it was dishonestly received as distinct 
from dishonestly retained, or dishonestly retained as distinct from dishonestly receiv* 
wl j it IS enough to prove facts which justify the inference that the accused either dis- 
hoiic-slly revived the property or having received it honestly, dishonestly retained it. 
A tjjniliif use of an alternative expression is common throughout the Code in offences 
vdiere a tiling is said to be done 'with the intention of causing a specified effect, or 
wilh the knowledge that the effect is likely to be caused' In such cases the prosecu- 
lloii iiixd not prove and the Court need not find die intention as distinct from the 
Ifrvjwkdgc; it is sufficient to prove or to find one or the other to have existed ”2. 

*■ Dishonest retention is contradistinguislied m s. 411 from dishonest reception. 
In tlie former offence the dishonesty supervenes after the act of acquisition of posses- 
bioii, while in the latter dishonesty is colemporaneous with the act of such acquisi- 
Every person who retains possession of property dishonestly, possesses and 
rpnliniii.8 to possess it djshonestly so long as he retains it dishonestly, but every person 
who possesses and continues to possess dishonestly does not retain dishonestly within 
llio meaning of s 411., .Neither the thief nor the receiver of stolen property commits 
tin; offtnee of retaining such property dishonestly,,. .merely by continuing to keep 
priasession of it To constitute dishonest retention, there must have been a change in 
lliu mental element of possession,—possession always subsisting ammo et facto—iTom 
im honest to a dishonest condition of tfie mind in relation to the thing possessed. A 
timple illustration is the case of a pawnbroker who receives property in pledge honestly,, 
uiid subsequently discovering it to be stolen property, notwithstanding mentally re- 
tulvxs to keep it for his own benefit. In the abWnce of any act amounting to mis- 
ajipropnation or conversion of the p.'tiperty to his own use, the pawnbroker could not 
he convicted under s. 403 of criminal misappropnation, but he might be held to have 
committed the offence of dishonestly retaining under s. 411 

Thus a person cannot be convicted of ‘receiving’ if he had no guilty know- 
Icilge at the time of receipt But he is guilty of ‘ retaining ’ if he subsequently knows 
nr has reason to believe that the property was stolen. The offence of dishonest reten¬ 
tion of stolen property may be complete without any guilty knowledge at the time of 
receipt*. But in order to support a conviction of dishonestly retaining stolen pro¬ 
perty, it ought to be shown that the accused, being in innocent possession of the pro¬ 
perty, acquired die ‘knowledge that it was stolen, and thereafter retained it dis- 
honestlyJ. A person who is proved to have dishonestly misappropriated property 
cannot be convicted of retaining it«. ' 

As to the’meaning of ‘dishonestly’, see s 24, supra. 

There must be dishonest receiving or retaining^. The removal of a birth re- 
g'^of Ci-jm the possession of an official without his consent for producing it in Court 
X stolen date of birth of a certain person is held to be not an offence under this 
other^. 


38 L. T. 787. 
^iuhammad, (1889) 

' ot in Najibdla Khan, 

of 1884. pp 31, 32. 
‘i’.'' a_C. Appx 42. 


5 Khona, (1879) P. R. No 31 of 1879 
« SAwe Tht. (1906) 3 L. B. R. 254, 5 
Cr. L. J. 413. ^ ^ ... 

? Pkul Chand Dube. 11929] Cr C. 64a. 
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Manual possession not necessary for receiving.—It is not necessary that the 
accused should have had manual possession of the goods, but directing a servant to 
dispose of tliem, as by pawning or otherwise, will be sufficient to support the charge. 
IVhere stolen property was brought by the thief into A's shop, A, with guilty know¬ 
ledge, called her servant and directed her to take the stolen goods to the pawn office 
and "pawn them for the girl" (the thief), and the servant did so accordingly and 
brought back the money, whidi she handed to the thief in her mistress’s presence, it 
was held that this amounted to a receiving by A of the stolen property, though she 
had never the manual possession of either the goods or the money’ Where the con¬ 
signee presented a railway receipt for certain stolen goods to the station-master, paid 
the freight and received formal delivery of the package from the latter, it was held 
that the goods had come to be not merely in the potential possession of the consignee 
but actually within his power and unrestricted control, though he had not removed 
them from the station where they were then lying, nor made any attempt to do so, 
and that he had received them within the meaning of this section* 

If exclusive possession remain in tlie thief, there cannot be a conviction for 
receiving. A and B, two thieves, were seen to come at midmght out of a house be¬ 
longing to C’s father, under the following ciicumstances A earned a sack contain¬ 
ing stolen goods, B accompanied him; C preceded them, carrying a lighted candle 
All three went into an adjoining stable belonging to C, and then shut the door Police¬ 
men entered the stable and found the sack lying on the floor tied at the mouth, and the 
three men standing round it as if they were bargaining but no particular words w'erc 
heard. It was held thal on this evidence C could not be convicted of receiving stolen 
goods; inasmuch as although there was evidence of a criminal intent to receue, and of 
a knowledge that the goods were stolen, yet the exclusive possession of them still re¬ 
mained in the thieves, and therefore C had no possession, either actual or constructive*. 
"Where the accused, along with several others, was found in the house of one of them, 
quarrelling over the division of certain stolen property, which consisted of packages 
of doth which had been cut through and were lying open in the house, it was held 
that the accused was m possession of the property and was guilty under this section 
and s. 414*. 

Tliough manual possession is not necessary yet proof of an actual talcing into 
some kind of possession is necessary . A stole fowls, and sent them by coadi to Birm¬ 
ingham, in a box, not addressed to anyone . but A made a verbal statement, when he 
sent them, that a person w’ould call for them at Birmingham B inquired for the 
box : It was shown to her, and she claimed it but it was not delivered to her. It was 
held that B could not be proi>eily convicted as a receiver* 

Any profit to the receiver not nccessarj'—It makes no difference whether a 
receiver receives for the purpose of profit or advantage, or whether he does it to assist 
the thief®. 


False claim is not receipt.—The circumstance that a person knew that the 
property was not his own and yet daimed it before the Magistrate m his deposition 
in a case, was held to be not sufficient for his conviction\ 


"Res nullius” cannot be the subject of receiving.—Where a ball was let 
loose, as part of a religious ceremony, and was the property of no one it was hpM 
Uiat it could not be the subject of an offence under this section, as the o'rieinaf 
had^surrendered all liis rights as its proprietor and that it was,*therefore. L/fiwspTt*- 


Rccciver is guiltj diough the principal is not,_Where a child 

C) (1819) 18 L. J- 


* .V/ii/ff. (1833) 6 Cox 353 Thovas 
Smlh. (1855) 24 L. J (M C) 135 

i Sheudhar Sukul (1913) 40 Cal 99a 
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theft and was discharged under s. 83, this fact was held to be no bar to the convic¬ 
tion of the person who received the stolen property from the child under this section^. 

Joint possession.—A person having joint possession with the thief may be 
convicted as a receiver*. If the stolen property is found in joint possession of two 
or more persons then all of them may be convirted. There is no justification for the 
view that there cannot be joint criminal possession*. 

\Vhere property is found in a house in the possession of more persons than 
one, mere discovery of any stolen property in that house is not in itself sufficient to 
prove that the possession was of any of those persons*. Three bags of grain, alleged 
to be stolen property, were found in a room which was in the occupation of two per- 
■sons, and was locked at the time of the search. Both of them were convicted for being 
in possession of stolen property. It was held tliat looking to the nature of the stolen 
property, both the accused must have known that the grain was in their room, and the 
presumption was that they were both accomplices and in possession of the property 
The Court said : “ The rule as to e-xclusive possession is based on the principle that 
possession must be conscious and voluntary. When the article is so small that it 
might have been placed m the house by another inmate and overlooked by the accused, 
the accused is not m possession, for he was not conscious of the presence of the 
article ”*. 

Joint family possession.—Where stolen property is found in a house occupied 
by several persons, it is not enough to show that the property was found In the house, 
to convict a member of the family who might have had nothing to do with bringing 
or keeping it there*. The manager of a joint Hindu family is prinia facie responsi¬ 
ble for tlie illegal possession of stolen artides found in his house, unless the presump¬ 
tion is rebutted upon the particular facts and circumstances of the case*. Where 
the only evidence of the receiving of stolen property by a wife was that the property 
was found in the house where she lived with her husband, it was held that the offend 
was not established, because the evidence pointed to the possession of the husband 
rather than that of the wife®. The bare finding of stolen property in the house of a 
joint Hindu family is not such evidence of possession on the part of each of its mem¬ 
bers as would form a sufficient basis for a conviction®. The managing member of a 
joint Hindu family may be convicted of retaining stolen property. If knowledge of 
the presence in the house of the stolen property is established against the managing 
member, he must, as the house-master, be presumed to have been in possession of 
it*®. 

In a house occupied by a joint family including several male and female mem¬ 
bers certain stolen property was found m a locked box, the key of which was in the 
possession of the wife of one of the men who, however, was not in the house. T^ 
husband was convicted under this section It was held that it could not be presumed 
that in every case of this kind the possession of the wife is per se the possession of 
the husband, and as there was nothing to connect the husband with the possession 
beyond the mere fact that he was the husband of the woman who had the key of the 
box, the conclusion that he was in possession of the property was not justified**. 

Husband and wife .—English lauf .—Upon a joint charge against husband and 
wife of receiving stolen goods the wife cannot properly be convicted if the husband 
is**. If the wife has voluntarily comnutted theft, the husband can be convicted of 
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Teceiung stolen property from the wife^ • But if the wife has received stolen goods 
without the control or knowledge of and apart from her husband, the husband can- 
mot be held guilty of receiving even though he afterwards adopts his wife’s receipt*. 
Bare acquiescence in the receipt of stolen property is not the adoption of receipt, so 
-as to constitute receiving* A wife, m the absence of her husband, and without his 
knowledge, received stolen goods, and paid money on account of them The thief 
■and the husband afterwards tpet The latter then learnt that the goods were stolen, 
he had agreed on the price which he was to pay for them, and paid the balance to 
the thief. It was held that the husband mi^t be convicted of receiving the goods 
knowing them to be stolen* 

A husband and wife were jointly indicted for receiving stolen goods. There 
was evidence that the wife had received part of the stolen property from one of the 
thieves, there was no evidence that the husband was present at the time, and there 
was no e\idence that the wife was acting under his compulsion It was held that the 
wife was properly convicted of receiving stolen goods®. 

A ^ife, though she may have committed adultery, cannot steal her husband’s 
goods ; and therefore the adulterer, receiving from her the goods which she has taken 
from her husband, cannot be guilty of receiving stolen goods The receiver, however, 
may be indicted for common law misdemeanour*. 

.‘Stolen property’.—Property into or for which the stolen property has been 
converted or exchanged is not stolen property*. Hence, money obtained upon forged 
money-orders^ or an ingot obtained by melting stolen jewellery® is not stolen pro¬ 
perty 

2. ' Knowing or having reason to believe the same to be stolen property 
—The offence made punishable is not the receiving of stolen property from any parti¬ 
cular person, but the receiving of sucJ) piopeny knowing it to te stolen. “ The word 
‘believe’., .is a very muci; stronger word than ‘suspect’, and it involves the necessity 
•of showing that the circumstances were such that a reasonable man must have felt 
convinced in his mind that the property with which he was dealing must be stolen 
property “ It was not sufficient (in such a case) to show that the accused was 
■cardess or that he had reason to suspect that the property was stolen, or that he did 
not make sufficient inquiry to ascertain whether it had been honestly acquired ”*». A 
person is not guilty of this offence although at the time of receiving the property he 
erroneously bclievea it to be stolen” ; or where the articles are not of an unusual cha¬ 
racter but are such as easily pass from hand to hand”. 

“ A person must be held to have ' reason to believe ’ property to be stolen with¬ 
in the meaning of s. 411. when the circumslancra are such that a reasonable man 
would be led by a chain of probable reasoning to the conclusion or inference tliat the 
property he was asked to deal with vos stolen property, although the circumstances 
may fall short of carrying absolute conviction to his mind on the point Sec also 
s. 26, supra, as to the meaning of ‘ reason to behev’e ’. 

It is immaterial whether tlie receiver knows or not who stole them. The sec¬ 
tion docs not apply to the actual tliicf. The class of persons against whom it is 
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directed is a class to whom these alternative words apply, “ knowing or having reason 
to believe the same to be stolen property "K Retention of property stolen during the 
mutiny m 1857 was held punishable*. 

Servant receiving goods knowing them to have been stolen,—^Where A, know¬ 
ing that goods were stolen, directed B, his servant, to receive them into his premises, 
and B, in pursuance of that direction, afterwards received them in A’s absence, B 
knowing that they had been stolen, they were jointly indicted for receiving them*. 

Amendment.—After the expression ‘ in respect of which ’ there were the words. 
‘ the offence of But the word ‘ the' was repealed by Act XII of 1891 : and the 
words ‘offence of’, by Act VIH of 1882, s. 9, as a result of the decision in Moorga 
C/ictty’s ca^*. 

The words ‘whether the transfer, etc., British India' were, as heretofore said,, 
inserted by Act VIII of 1882, s 9. 

PRACTICE. 

Evidence.—Prove (1) that tlie property in question is stolen property*. 

The goods received must be the identical goods which were stolen, and not 
something for which they had been sold or c.tclianged*. The finding must be that 
the accused received the very property stolen, not property like it*. If it is mani¬ 
festly impossible to recognize the stolen property no conviction could be made*. 

Where tiie stolen property consisted of cereals, the fact that cereals found in 
the house of a person residing in the same village corresponded wiUi the alleged stolen 
cereals was held to be not sufficient to establish the identity o! the stolen cereals with 
those found®. 

(2) That the accused received or retained such property. 

There must be some proof that some person other than the accused had posses¬ 
sion of the property before the accused got possession of it*®. 

Where property sufficiently identified to be the property of one person is found 
to be in the possession of another person without leave or license or any legal permis¬ 
sion of the owner,'It is for the party in whose possession the property is found duly 
to account for its possession, and. unless he can do so, a jury might fairly infer in 
such circumstances that it was with a guilty knowledge that the accused took that 
which he knew to be not his own**. But possession of property which has been stolen 
from the owner is generally at best only evidence of theft when the date of the tlieft 
is so recent as to make it reasonable to presume, in the absence of explanation, that 
the person m whose possession the property is found must have obtained the po^es- 
sion by stealing**. Mere recent possession of stolen property is not alone sufficient, 
as such possession is in general evidence of stealing and not of receiving**. The posses¬ 
sion of stolen goods by the accused must be possession soon after the theft or the 
stolen goods must have been ‘ recently ’ stolen**. Possession of stolen goods a few 
months after theft raises no presumption that the poss^or knew or had reason to be- 


* John, (1901) 23 All. 266 
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5 PaiT. (1841) 2 Mood. & Rob. 346. 
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lieve the goods to be stolen* If the possesion is not a recent possession the accused 
ought not to be called upon to e.'Cplain how his possession was acquired The^ ques¬ 
tion of what IS, or what is not, recent possession is to be considered with reference to 
the nature of the article stolen* \Vhere a revolver was stolen in October and was 
recovered from the possession of the accused in the following May it was held that it 
could be presumed that the accused was either the thief or retainer of stolen goods’. 
'VYliere a stolen revolver was found m the possession of the accused who were engaged in 
collecting arms and explosive substances and it appeared that the theft was not at 
all recent, it was held that the mere fact of possession was not sufficient for a convic¬ 
tion under this section* Whether a presumption of theft or of receipt of stolen pro¬ 
perty should be drawn would depend on the atcumstances, the Iwigth of time that 
has elapsed after the theft, how much of stolen property is found m the possession of 
the person in question, the circumstances which led to the recovery and other facts 
connected with the discovery of the property*. It is a presumption of fact, and not 
an implication of law, from evidence of recent possession of stolen property unaccount- 
ted for, whether the offence of stealing, or of receiving, has been commit¬ 
ted Where the accused was found in the recent possession of some stolen sheep, of 
which he could give no satisfactory account, and it might reasonably be inferred from 
the circumstances that he did not steal them himself, it was held there was evidence 
for the jury that he received them knowing them to have been stolen*. Where a 
stolen horse was found in the possession of the accused six months after it was lost, 
and there l^as no other evidence against the accused, the accused was not called upon 
for his defence as the possession was not sufficiently recent*. Some bullocks were stolen, 
and one of them was discovered in the house of the accused fifteen months after the theft. 
It was held that in view of this long lapse of time between the theft and the discovery of 
the stolen property, the onus of proving innocent possession should not have been 
cast on the accused The fact that the accused when asked to explain his possession 
of the animal gave an explanation which was not satisfactory was not a sufficient 
ground for his conviction*. Where ordinary keys of the value of Rs. 2-8-0 were 
found in the possession of a man of substance more than three months after the theft, 
it was held that having regard to the length of time there was no presumption that the 
accused knew or had reason la believe the property to be stolen*. Where the accused 
was found in possession of stolen property two months after the theft was committed, 
and gave no account of how he beixime possessed of it, but denied that he was ever in 
possession of any of the articles stolen, it was held that the accused should be con¬ 
victed under this section and not under s. 379‘*. Where valuable j’ewcJlery which ivas 
stolen or otherwise lost to the owner was found under circumstances of grave suspicion 
in the possession of the accused about two years after the theft or loss, and the accused 
refused to disclose the name of the person from whom he received the same or to give 
the particulars as to the origin of his possession, the Court drew an inferoice of 
guilty knowledge on the part of the accused**. Where the accused, the fathcr-in-law 
of one S, who was the cousin of the thief, was found in possession of the stolen pro- 


' .Ilia. (19241 1 Lah C 471 
» Ina Shetklt, (1883) H Cal 160: Ra- 
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perty three days after the theft and he disposed of it in a somewhat suspicious man¬ 
ner, it was held that the circumstances, thou^ they formed grounds for grave sus¬ 
picion against the accused, did not furnish conclusive evidence against him for his 
conviction under this section*. Lapse of time after the article was stolen is usually 
an important factor in determining the guilt of the accused,,but tlie importance to- 
be attached to it must vary with the drcumstances of the individual case and will 
depend largely on the frequency with which the property is likely to have changed 
hands. No maximum period can be suggested as that beyond which no inference of 
guilt can be drawn*. There can be no hard and fast rule as to time when an accused 
person should not be called upon to explain the possession of ordinary articles found 
with him after the commission of dacoity at which they were stolen. Two and a half 
months after a dacoity is, however, not a long time and where such articles are re¬ 
covered two and a half months after the dacoity it cannot be presumed that the 
accused had no guilty knowledge*. 

Illustration (a) to s. 114 of the Indian Evidaice Act means that where the 
accused person has been found in possession of stolen goods soon after tlic theft, the 
Court may draw a presumption and may act on it if the accused cannot account for 
his possession, but diis illustration docs not mean that the burden of proof is shifted 
to the accused, so that he must prove afllrmatively tliat he came by the goods inno¬ 
cently. It is sufficient if he can give an explanation which may raise doubt in the 
mind of the Court as to the guilt of the accused—which in the opimon of the Court 
may possibly be true. So, where a conviction under this section was based on the 
presumption aforesaid, the Court saying that the burden of proving his bona fides 
was thrown on the accused and that the oral testimony on behalf of the accused to 
prove that he had purchased the goods from a certain person was not very reliable^ 
it was held that the conviction was illegal*. 

Recognition of things not before the eyes of deijosing witnesses is not evidence 
against a person accused of having been in possession of those things*. 

(3) That he did so dishonestly*. Where a person is found in possession 
of stolen property dishonest retention on his part must be proved. The mere fact 
that his conduct is suspicious is not sufficient to repose a conviction upon*. The onu* 
IS on the prosecution to prove that the accused received the property dishonestly, and 
not on the accused to show that he received it honestly*. 

In considering whether the possession of stolen goods raises a presumption of 
dishonest receipt of stolen property, possession should be clearly traced to the 
accused*. 

Where there was not only the recovery of the stolen property at the mstance 
of the accused but there was the evidence of witnesses to show that the accused had 
for sale certain property proved to be stolen and the accused offered no explanation 
as to how he came into possession of that property, it was held that he was guilty 
under this section**. 

(4) That he knew or had reason to believe that the property was stolen pro¬ 
perty**. 

As to the proof of the receiver’s guilty knowledge, from the caution necessary 
in this sort of traffic, it must often happen that no express disclosure is made to him 
and yet that he knows the property to have been stolen as well as if he had actually 
witnessed the theft. In this, as in other cases, it is sufficient if circumstances are 
proved, which, to persons of ordinary understanding in the situation of the accus^ 
person, must have led to the conclusion that the property was stolen or otherwise 
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dishonestly acquired. Thus, if it is shown, that the accused received large quantities 
of money, ornaments, bundles of clothes of various kinds or movables of any son from 
persons destitute of property and without any apparent lawful means of acquiring it, 
and espcxially if it is proved that the property was brought at untimely hours and: 
under arcumstances of evident concealment, it may well be concluded that it was 
received with a full understanding of the guilty mode by which it has been acquired. 
And this will be still further confirmed, if it appears that the property was purchased 
for a sum far below its real value, or was conraalcd in places not usually employed 
for keeping such property, or if the marks on it are effaced, or if false or inconsistent 
stones are told as to the mode of its acquisition Anotlier circumstance from which 
such guilty knowledge may be inferred is that the property has been received from a 
notorious thief oi one from whom stolen property has on previous occasions been 
received*. \Vhere a question of value of the property stolen is to arise there must 
be direct evidence of value* 

^Vhere the circumstances do not raise the presumption that a person received 
the property knowing it to be stolen, the accused cannot be convicted of this offence 
merely because he is m possession of the property and does not account for his 
possession®. The Court must be satisfied that the property was stolen by some other 
person to the knowledge of the accused and there should be some evidence to show 
tliat such was the case* The stealing by the other person must be proved, other¬ 
wise the receiver must be acquitted®. 

The mere fact that a person points out a place where stolen property is conceal¬ 
ed, if the place is not m his own house or in his own field, but is m the field of another 
man, is not sufficient to entitle the Court to find that the person who pointed out 
the stolen article had received it, or retained it, knowing it to be stolen. There must 
be some evidence which suggests that the accused himself concealed the article in the. 
place where it was found*. 

A is accused of receiving stolen goods knowing them to be stolen. It is prov¬ 
ed that he was in possession of a particular stolen article. The fact that at the same 
time he was in possession of many other stolen articles is relevant, as tending to show 
that he knew each and all of the articles, of which he was m possession, to be stolcn^ 
The fact of stolen property being found concealed in a man’s house would be suffi¬ 
cient to raise a presumption that he knew' the property to be stolen property, but 
It would not be sufficient to show that it had been acquired by dacoity*, or some 
such other offence 

On an indictment against A for stealing, and B for receiving stolen goods, 
evidence was given that on various former occasions portions of the commodity 
stolen had been missed, and the accused had, after such occasions, been found sell¬ 
ing such commodity, and that on the last occasion it was part of what was stolen 
It was held that this was sufficient to fix the receiver with a guilty knowledge*. 

Upon the trial of an accused person for feloniously receiving stolen property, 
a list of the stolen articles which the accused, who was a marine-store dealer, had 
bought, was received in evidence in order to show that he had bought at an imdcr- 
value. The circumstances under which the list was written were as follows: A police 
constable asked the accused to consider when he had bought the stolen property, to 
which the accused replied that his wife should make out a list of it, and on the next 
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day the accused’s wife in her husband’s hearing said, “ this is a list of what we bought 
what we gave for them On the questicm whether the list was properly admitted 
in evidence, it was held that it was clearly admissible in evidence^. 

A principal felon is a competent witne^ against an accessory for receiving 
■stolen property®. An admission of his guilt, made by the thief while in custody, in 
the presence of the receiver, is evidence against the receiver®. But it is unsafe to con* 
vlct a party as receiver on the evidence of the thief, unless it is confirmed*. The mere 
fact that stolen goods were found on the accused’s premises is not sufficient to con¬ 
firm the evidence of the thief®. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tnable 
by Court of Session, Presidency Magistrate, or Magistrate of the first or second class 
—Tnable summarily if the property is not worth more than Rs. 50. 

A Magistrate cannot assume jurisdiction to try an offence under this section, 
in a summary form, unless he sabsfies himself that' the property in respect of which 
he is trying toe accused is less than Rs. 50 in value, and he must record the fact in 
the form prescribed in s. 263 of the Criminal Proadure Code Where there is no such 
reference in toe record of the case, the conviction is bad*. 


Venue.—A charge of receiving or retaining stolen goods may be inquired into 
or tried either by toe Court within the local limits of whose jurisdiction the goods 
were stolen, or by any Court within the local limits of whose jurisdiction any of them 
Were at any time dishonestly received or retained®. 


Property belonging to different owners.—IVhere a person was found m pos¬ 
session of stolen property, identified as belonging to different owners, but it did appeal 
that he had received such property at different times, it was held that sudi perspn 
could not properly be tned and convicted under this section separately m respect of the 
property identified by each owner*. The onus m such a case lies on the prosecution to 
establish that the property was received by the accused at different times, and it is not 
for the accused to prove that he had received the sanvj at one time*. 


Separate trials in respect of different items of stolen property.—In the house 
belonging to two brothers, three items of stolen property were discovered, namely, 
-a quantity of unused postage stamps, some carpets, and some buckets and padlocks. 
There was no evidence to show that the stamps and carpets had been received by the 
brothers on different dates On a charge of dishonestly retaining the carpets, one 
brother was acquitted and the other convicted. Proceedings against them were also 
instituted in respect of dishonest retention of the stamps. The accused pleaded that 
as the stamps had been discovered at their house on the same date and at the same 
place as the carpets, only one offence in respect of these two items of property had 
been committed and that as they had already been tried in respect of the carpets they 
could not be tried in respect of the stamps. It was held that they could not be so 
tried®®. Where the property stolen form^ the contents of a single parcel, a single 
offence in respect of all the articles «>ntained m the parcel and not separate offences 
in respect of the different articles should be treat«i as the basis of the conviction®® 

When a person is in possession of various stolen articles he cannot be convicted 
separately in respect of each article unless the prosecution establish that there were 
different acts of receiving in respect of these articles®*. 

A person committing theft or breach of trust is not liable as a receiver.—A 
person cannot be convicted under this section in respect of property for which he 
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himsdf has been convicted' The theft and taking and retention of stolen goods- 
form one and the same offence, and cannot be punished separatelyf. When the 
chief offence charged and proved by the evidence is theft, the fact of the stolen 
property being found in the possession of the offender should be considered as a 
portion of the evidence by \\hich the chief offence is proved, and the verdict of 
‘ not guilty ’ should be entered upon the charge of dishonestly receiving or retaining 
such property’ 

Direction to jur}-.—It is no misdirection for a Judge to tell the jury that, 
if the accused could not prove how he became possessed of certain articles, it was 
their duly to convict him, for the presumption in such a case was legally valid that 
he knew that the property had been unlawfully acquired^. The Sessions Judge 
should direct the jury to find {1) whether the property was stolen, (2) whether it 
was dishonestly retained, and (3) whether the accus^ taew or had reason to believe 
the same to be stolen property’. 

Joint trial.—Under s 239 of the Cnminal Procedure Code, several accused 
can be tried jointly for offences under this section, provided the property was on- 
ginaily stolen on one occasion* 

Charge.—^Jhe charge should state that the articles found in possession of 
the accused were the property of a certain person, who was the owner thereof^. It 
should also set forth that the accused knew or had reason to believe that the property 
he received was stolen property, for without this knowledge or belief, the offence is^ 
not complete*. 

The charge should be as follows :— 

* I (natne end office of Magittrote, etc,) hereby charge you (name of accused) 
as follows:— 

That you. on or about the-day of-at-. dishonestly reccit-ed 

(or retained) stolen property, to wit--. belonging to one AB, knowing or having 

reason to believe the same to be stolen property, and that you Uiereby committed 
an offence punishable under s 411 of the Indian Pen^ Code, and within my cog¬ 
nizance [or within the cognizance of the Court of Session (or the jHigh Court)!. 

And I hereby direct that you be tried by the said Court (w ccscs tried by 
Magistrate omit these words)\ on the said charge. 

Puaishment .—In general a sentence of fine in the case of a receiver of stoloi 
property is an improper and a futile sentence, inasmuch as the fine is a mere tem¬ 
porary diminution of the receiver’s illegitimate profits’. 

412. Whoever dishonestly' receives or retains* any stolen pro- 
Dishonesiiy re- perty*, the possession* whereof he knows or has rea- 
son.to bclicve* to have been transferred by the coni- 
^ssiona mission of dacoity*, or dishonestly receives from a 
co>ty- person, whom he knows or has reason to believe to 

belong or to have belonged to a gang of dacoits, property which he 
•knows or has reason to believe to have been stolen, shall be punish¬ 
ed with tnansportation /or life, or with rigorous imprisonment for 
a term which may extend to ten years, and shall also be liable to fine. 
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COMMENT. 

The object of this section is to stamp out the offence of dacoity which was 
very common when the Code was aiacted. 

This section refers to persons other than the actual dacoits. It implies receipt 
from another person or an act by «ie himsdf the dacoit‘. The receiver is puni¬ 
shable under it as severely as those who commit dacoity. 

1. 'Dishonestly'.—See s. 24, supra. 

2. ' Receives or retains—See s. 411, supra. Such receipt or retention must 
■have taken place in British India to &ve jurisdiction to Courts. Certain persons, 
who were not proved to be British subjects, were found m possession, in a Native 
State, of property, the subject of a dacoity committed in British India They were 
not proved to have taken part in the dacoity, and there was no evidence that they 
had received or retained any stolen property in British India. They were convicted 
of offences punishable under this section. It was held that no offence was proved 
to have been committed within the jurisdiction of a British Courts. 

3. 'Stolen property’.—See s 410, supra. ' 

4. ' Possession ’.—See s 27, supra. 

5. ' Reason to believeSee s. 26, supra. 

6. 'Dacoity'.—See s. 391, supra. 

PRACTICE. 


Evidence.—Prove (1) that the property m question was stolen property*^ 

(2) That the possession of such property was transferred by the commission 
•of dacoity. 

(3) That the accused received or retained such stolen property. 

Where no stolen property was recovered from the accused, but some of it 
was given up by his step-father with whom the accused was living, it was held that 
the accused could not be convicted under this section, without sufficient proof that 
the property had been taken by the accused to the house inhabited by him and his 
•step-father* 

(4) That he did as in (3) dishonestly^. 

(5) That he knew or had reason to bdieve the circumstances stated in (2)*. 

Or prove (1) that the property in question was stolen property. 

12) That the accused received it 

(3) That he received it from a person who belonged to or had belonged to 
a gang of dacoits 

(4) That he did as in (3) dishonestly. 

(5) That he knew or had reason to believe that the person from whom he 
received the property belonged to or had belonged to a gang of dacoits. 

(6) That he knew or had reason to believe that the property was stolen 
property. 

Onus.—It is for the prosecution to prove guilty knowledge. The onus of^ 
proof never pas^ to the accused^. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable— Tnable 
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j \h J- 560. Gik 19 of 1895, Unrep. Cr. C. 756. - 

4 ^«Ara0 O. W. N. 842, 35 ? Daud Shaikh. (1935) 40 C. W. N. 159- 

L. J. l^Vll \ ‘ 
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plunder in his possession, there is as good ground for charging him with the dacoity 
as with haNing receiv-ed or retained with guilty knowledge, and he ought to be 
charged in the alternative form’. But when stolen property is found in the posses¬ 
sion of dacoits tlie offence of ' knowingly having it m possession' is to be considered 
included in the onginal one of dacoity, urdess there are circumstances clearly separat¬ 
ing the crime from tlie other, e g, length of time or distance®. Separate convictions 
and sentences under ss 395 and tins section with respect to the same property are, 
therefore, obviously improper* 

Sentence.—A sentence of transportation under this section and s 59 cannot 
exceed ten years* 

Charge._I (name and o/pce of Magistrate, etc,) hereby charge you {name 

■of accused) as follows — 

That you, on or about the-day of-at-, dishonestly received 

[or retained] stolen property, to wit-. belonging to one AB, knowing or hav¬ 

ing reason to belie\c that the possesaon of the same had been transferred by the 
commission of dacoity, and thereby committed an offence punishable under s. 412 
of the Indian Penal Code, and withm the cognizance of the Court of Session (or the 

High yoy by the said Court on the said charge. 

413. Whoever habitually receives or deals in property which 
H bt all' deal knows or‘has reason to believe to be stolen pro- 
inr'in sSto pro^ petty, shall be punished with transportation for life, 
■perty- or with imprisonment of cither description for a 

term which may extend to ten years, and shall also be liable to fine. 

COMMENT. 

This section punishes severely the common receiver or professional dealer in 
stolen property One who casually receives stolen property is punished under the 
two preceding sections according to the taint attaching to the property. 

• In order to support a conviction of being an habitual receiver of stolen pro¬ 
perty, it must be shown that the property was received on different occasions and on 
different dates. A person cannot be said to be an habitual receiver of stolen goods 
who may receive the proceeds of a number of different robberies from a number of 
different thieves on the same day*. Because “ the very essence of the offence is.. .the 
habitual, that is to say, constant receipt of or dealing in goods which the accused 
knew or had reason to believe to be stolen 


PRACTICE, 


Evidence.—Prove (1) that the property in question is stolen property 

(2) That tile accus^ received it or dealt in it. 

(3) That he did so habitually. 

(4) That he did so knowing or having reason to believe it to be stolen pro¬ 
perty. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session 


Trial for an offence under ss. 411 and 413.—An accused person cannot be 
tried at the same trial for receiving or retaming (s, 411), and habitually receiving or 

‘ Motee Jolaha. (1S66) 5 W. R. (Cr.) Unren. Cr, C. 31? 

€6; Cassy Mul. (1865 ) 3 \V. R. (Cr.) 10. - -- - 

* .1600/ //oMcm, (1864) 1 W. R. (Cr.) 

48; Shakabut Shcikk, (18«0) 13 \V. R. (Cr.) * Bcbuiam Kensati, (1S91) 19 CaL 190. 

> Bahiiu. (1886) Cr. R. .Na 65 ol 1SS6, lam 
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dealing in (s 413) stolen property. The proper course is to try the accused first 
for the offence under s. 411, and, if he is convicted, to try him under s. 413, putting- 
m evidence the previous conviction under s. 411, and proving the finding of the rest 
of the property in respect of whidi no separate charge under s. 411 could be made 
or tried by reason of the provisions of s. 453 of the Criminal Procedure Codeh 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows: — 

That you, on or about the-day of-, at-, were a habitual re¬ 

ceiver or dealer in property, whidi you knew (or had reason to believe) to be stolen 
property and that you thereby committed an offence punishable under s. 413 of the- 
Indian Penal Code, and within the cognizance of the Court of Session (or the High 
Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

4l4. Whoever voluntarily assists in concealing or disposing of 
Assisting in con- making away with property^ which he knows or 
ceaiment of stolen has reason to bcHeve to be stolen property*, shall be 
property. punished with imprisonment of either description 

for a term which may extend to three years, or with fine, or with 
both. 

COMMENf. 

This section punishes those acts of receiving or retaining stolen property which 
do not come under the purview of ss 411, 412 and 413. 

Scope.—This section is intended to apply to cases where there has not been 
such a possession as would support an indidment against the party, as a receiver, 
under s 411. “When a person is shown to stand m such a rdation to stolen pro¬ 
perty as falls short of possession by him of such property, his manner of dealing ^th. 
the property may warrant a charge of assisting in concealing or disposing of or matog. 
away with the property, with a guilty knowledge The Bombay High Court in a 
case held that the section applied only where there was no actual receipt of the pro- 
pertys. But subsequently it has dissented from this view and has held that a person 
receiving stolen articles could be convicted of concealing or disposing of them* 

Ingredients—^This section requires two things — 

1. Voluntary assistance m concealing or disposing of or making away with 
property. 

2. Knowledge or reason to believe that such property is stolen property. 

1. 'Voluntarily assists in concealing or disposing of., property ’.—The 
words ‘ disposmg of ’ must be interpreted in the light of the words they are associated 
with, VIZ, ‘ concealing ’ and ‘ making away withand cannot be taken to include restor¬ 
ing to the owners. They cannot be divorced from their context The intention of 
the section is to punish persons who subsequent to the commission of the offence either 
conceal it or make away with it by destroying or otherwise disposmg of it. The sk- 
tion IS intended to penalise persons who deal with stolen property in such a way that 
It becomes impossible to identify it or use it as evidence. It cannot apply to the case 
of a person spending money stolen by another® Where the accused was convicted 
of havmg voluntarily assisted m concealing stolen railway pins in a certain person s 
house and field, with a view to having such innocent person punished as an offender, 
it was held that the Magistrate was right in convicting and punishing the accused for 

C. Appx. 13 ; Subha Chatid, (1881) P. P- ^* 0 . 

39 of 1881. „ , „ 

♦ Abdul Gam. (1925 ) 27 Bom.L R. W74. 

49 Bom 878. . ^ , t 

s Amar Noth. (1935) 36 Cr. L. J. H59. 


^ Vttom Koondoo, (1882) 8 Cal 634. 
Per Plowden, J., in Khona, (1879) P. 
R-,No 31 of 1879, p. 84. 

4 AIu Kala, (1891) Unrep. Ct. C 
553. Cr. R. No. 28 of 1891; (1868) 4 M. H. 
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the tao separate offences of fabncating false evidence for use m a stage of a ludtcial 
proceeding'^under s. 193. and of tolunfanly assisting m concealing stolen property 
under this section' Where the accused was found to have restored to the onueis 
TeiSew b^eied to have been stolen by his son, and then to save his son from 
plniSent denied all knoivledge of the matter, and on this ground was convicted 
Set this section, it. was held that the acased had committed no offence". 

As to the meamng of ' vdluntanly , see s 39, sujna 


As to me meaiuiiii ui —j . — • . 

2 'Knows ot has reason to believe to be stolen property'.—The person 
voluntanly assisting m concealing or disposing of or making away with property must 

have a definite knowledge that such property was stolen property. 

have h.,™ = ^ a very much stronger word than suspect , and .t 

■ I _ In; nivfssitv of Showing that the circumstances were such that a reasonable 

Ih^ SSarf vJatcardess m that he had reason to suspect that the property was stolen, 
the sufficient inquiry to ascertain whether it had been honestly 

or that he did not }e^d)7ry handed over to the accused for ^le by a 

acquired ^ as was usually worn by Indian females, and a European 

European soWietwas =9* ^ ^^ocient to support the findmg 

aCsi wTred «t had Reason to heheve that the jewellery was stolen- See 
, ^ of to tlie meaning of ‘ reason to believe . 

® if Is not neSssary to establish that the property was the subject-matter of any 
Lr fh^ft • £t It must be shown that it was the subject-matter of some theft oi 
Vi of this section is the concealment of stolen proj^rty which the 

* a reason to believe to be stolen property. If. therefore, an accused 

S article which is m his possession, is stolen property, tnes to conceal 
a1 a matter of fact it is not stolen property at all but property 
Uiat w commit an offence under this section. The fact that- 

" oroMrtrLah with Is stolen property may in some instances be inlerr^ mditecUy 
? Smmstanuarewdrnce as from the way in which it is dealt with by the patty 
Sng “STbut the circumstances must be such as would jusUfy the conclusiott 
that the property i3 actually stolen property*. 


practice 


Evidence._Prove (1) that the property in question is stolen property*. 

(2) That the accused assisted in concealing or disposing of, or making anay 


This^section does not impose on the prosecution the r^uirement that it should 
in all cases trace the owners of the property stolen. All that is needed is to show that 
the accused voluntarily assisted m oincealing or disposing of property which he had 
reason to believe to be stolen property^ 

(3) That he did as in (2) voluntanly: 

(4) That he knew or had reason to believe that the property was stolen pro- 

’ When persons are charged with assisting in concealing or disposing of pro¬ 
perty which they know or have reason to believe to be stolen, the nature 
■of the property, as well as the circumstances under which it was teing made away with. 


1 J^ainfsftai' Rot- f 
a ;V£fl Van E, (1910) U. B. R. 
s Per Melvill. J.. m Rango Timuft, (lew) 
6 Bom 402. 403. followed m KannutPPa Sa- 
jctiT '19131 M. W. N. GM ; Sankara Aa- 
ISU Chful (1916) 17 Cf. U J. 312: .W«- 
Jtannnaii /6raliim. (.\915) 17 Cr. L, J. -a. 
AbJul Rahitn. (1926) 27 Cr I- J- „ 
4 Cian Chand, (1932) M P. L.B5<.m33 


Cr. L J. 764. 

» Samachari, (1923 ) 45 M. L. J. 733. 25 
Cr. L. J 79a 
• Vide s. 410, sup. 

1 Budhankhan tna^alkhan, (1912) 14 

Bom. L. R. S93. 13 Cr. L. J. 793 : Abdui Ga>.i. 
(1925 ) 27 Bom. L. R. 1373, 49 Boa. S73. 

» Rantskat Rat, sup. 
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must be taken into consideration*. An accused person’s merely pointing out the place 
where some of the stolen property is recovered and his making an admission before 
the police of having conceded it Uiere, which admission is not admissible in evidence^ 
are not sufficient for convicting him under this section in the absence of any other 
independent proof connecting him with the commission of the crime*. 

Procedure.—Cognizable—Warrant—^NoC bailable-^Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the &st or second class 
—^Triable summarily if property is not worth more than Rs. 50. 

The same person cannot be properly convicted for theft and for attempting 
to conceal the stolen property® or for theft and for dishonestly disposing of the same 
property^. 

CJiarge.—I (name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows;— 

That you, on or about the-day of-, at-, voluntarily assisted in 

concealing (or disposing of, or making away with) property, to wit-, which you 

knew (or had reason to bdieve) to be stolen property, and that you thereby com¬ 
mitted an offence punishable under s.'414 of the Indian Penal Code, and witliin my 
cognizance [or within the cognizance of the Court of Session or the High Court)). 

And I hereby direct that you be tried (by the said Court (in cases tried by 
Magistrate omit these words)} on tlie said charge. 

Sentence.—Where an accused is convicted of an offence under ss 411 and 
414. It is not permissible to pass on him separate and consecutive sentences under 
each head of tlie charges, but in sucli a case only one sentence must be passed on him. 
for botJj offences’. The diargcs under these sections should ordinarily be made 
altematively, and not cumulatively*. 

Of Cheating. 

415. Whoever, by Ucceiving any person^ fraudulently or _dis- 
' . honestly induces the person so deceived to deliver 

any property to any person, or to consent that any 
person shall retain any (iropcrty*, or intentionally induces the per* 
son so deceived to do or omit to do anything’ which he would not 
do or omit if lie ivcrc not so deceived, and which act or omission, 
causes or is likely to cause"* damage or harm to that person in’body, 
mind, reputation or property*, is said to “ cheat”. 

Explanatton.—A dislionest concealment of facts is a deception 
within the meaning of this section. 


ILLUSTRATIONS. 


»,y {.Al>^K‘Vrctending to be in the Civil Service, intentionally deceives 
« induces Z to let him have on credit goods for which he does 

'’al It or make aw 

is intended to penalise r ^ counterfeit mark on an article, intentionally deceive? 
2 eepmes impossible to ident^ ^vas made by a certam celebrated manufacturer, and- 


spending money and pay for the article. A cheats. 

. ■ ' < 'y assisted X a false sam ple of an article, intentionally deceives- 

■ ■ ■*. fo.’airresponds with the ’ , and thereby dishonestly 

Zin^y, ^ , fr Magistrate' . 






‘"A'tf ■ f- 


(1882) 8 . 
in Khona, 
84. 

) Unrf" 
■ : (- 


article. 

a 


. (1885) S. /. L. B.^334. 
) Cr. R. No. 8 of 1889, 
*• Kala. (1891) Cr. R- 
Cr. C 553. • 

L. R. J. 12c. 
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{d) A. by tendenng in payment for an article a bill on a house with which 
A keeps no money, and by which A expects that the bill will be dishonoured, inten¬ 
tionally deceives Z, and thereby dishonestly induces Z to deliver the article, intend¬ 
ing not to pay for it A cheats 

(e) A, by pledging as diamonds articles which he knows are not diamonds,, 
intentionally deceives Z, and thereby didionestly induces Z to lend money. A cheats. 

{/) A intentionally deceives Z mto a belief that A means to repay any 
money that Z may lend to him and thereby dishonestly induces Z to lend him money, 
A not intending to repay it A cheats 

(l) A intentionally deceives Z mto a belief that A means to deliver to Z 
a certain quantity of indigo plant which he does not intend to deliver, and thereby 
dishonestly induces Z to advance money upon the faith of such delivery A cheats; 
but if A, at the time of obtaining the money, intends to deliver the indigo plant, 
and afterwards breaks his contract and docs not deliver it, he does not cheat, but 
is liable only to a civil action for breach of contract 

(A) A intentionally deceives Z into a belief that A has pertormed A’s part 
of a contract made with Z, which he has not performed, and thereby dishonestly 
mduces Z to pay money A cheats. 

(i) A sells and conveys an estate to B A, knowing that in consequence of 
such sale he has no right to the property, sells or mortgages the same to Z, without 
disclosing the' fact of the previous sale and conveyance to B, and receives tJie pur¬ 
chase or mortgage money from Z. A clieats 

COMMENT. 

In all the foregoing offences relating to property the offender merely got pos¬ 
session of tlie thmg in question, but m the case of cheating he obtains possession plus 
property in it. 

The auUiors of the Code say: *‘We propose to make it dicating to obtain 
property by deception in all. cases where the property is fraudulently obtained; that 
IS to say, m all cases where the intention of the person who has by deceit obtained 
the property was to cause a distribution of property which the law pronounces to 
be a wrongful distribution, and in no other case whatever. However immoral a 
deception may be, we do not consider it as an offence against the rights of property 
if its object is only to cause a distribution of property which the law rccogmzes as 
rightful... 

“ We propose to punish as guilty of cheating a man who, by false represen¬ 
tations, obtains a loan of money, not meaning to repay it; a man who, by false re¬ 
presentations, obtains an advance of money, not meaning to perform the seAice or 
to deliver the article for which the advance is given; a man who, by falsely pretend¬ 
ing to have performed work for which he was hired, obtains pay to wludi he is not 
entitled. 

“ In all these cases Uiere b deception. In all, the deceiver’s object is fraudu¬ 
lent. He intends in all these cases to acquire or retain wrongful possession of that 
to which some otlier person has a belter claim, and which that other person is entitled 
to recover by law. In all Uicse cases, tliercforc, the object has been wrongful fpin . 
attended with wrongful loss In all, therefore, there has, according to our defini¬ 
tion. been cheating 

•• In the definition of cheating in s. 415 there are set forth two separate ri-->vM-s 
of acts which tlie person deceived may be induced to do. In the fust place he may 
be induced to deliver any property to any person or to consent that any perstw) 
retain any property. In order to consUtute the offence of cheating the pcrv.jn u /•> 
induces anoUier to do this dass of acts must fraudulently or dishonestly in-^..^; 
person deceived to do that kind of act The second dass of acts set [orJi -kr 

section is the doing or omitting to do anything which the person deceived n.v 

do or omit to do if he were not so deceived. In order to constitute the 

» Note N, pp. 164, 166. 



1024 


LAW OF CRIMES. 


fCHAP. XVII. 


cheating with regard to this class of <icts the person who induces another to do them, 
must intentionally induce him to do them. In the first class of cases the inducing 
must be fraudulent or dishonest In the second class of acts the inducing must be 
intentional 


English law.—Whosoever shah by any false pretence obtain from any other 
person any chattel, money, or valuaUe security, with intent to defraud, shall be guilty 
of a misdemeanour® There are two vital points in which the English law differs from 
the Code — 

(1) A promise as to future conduct not intended to be kept is not by itself 
a dieating®. Under the Code this will amount to cheating: see ills. (/) and (g). 

(2) The object of the accused must be to obtain any chattel, money, or 
valuable security. The definition of cheating as given in this section is much wider 
and includes damage or harm to a person in body, mind, reputation, or property. 

Scope.—The definition of cheating contains two parts. First comes the main 
part “whoever, by deceiving any person... " words which obviously apply to the 
whole section Then comes the first part “ fraudulently, or dishonestly induces the 
person so deceived to deliver any property to any person or to consent that any per¬ 
son shall retain any property ”. Then comes part 2. which is an alternative to sub¬ 
part 1, viz, “or intentionally induces... mind, reputation or property". Then come 
the closing words “ is said to cheat ” The words “ and which act or omission .. 
reputation or property” form a portion of part 2 and are not applicable to part 1 
at alM The definition of the offence of cheating embraces some cases in which no 
transfer of property is occasioned by the deception and some m which such a transfer 
occurs , for these cases generally a general provision is made in s. 417 of the Code 
For the cases m which property is transferred a more specific provision is made by 
s 420' But in an earlier case it has been laid down that an offence of cheating ac¬ 
companied by a delivery of property may be punished under either of the sections: 
but where the case appears to b« of a senous nature steps must be taken to send it 
to the Court of Session for trial under s. 420*. • 

The offence of cheating is not committed if a third party, on whom no deception 
has been practised, sustains pecuniary loss m consequence of the accused’s act^. 

Cheating and breach of contiaa.—^The distinction between mere breach of 
contract and cheating depends upon the intention of the accused at the time-of the 
alleged inducement which may be judged by his subsequent act but of which the sub¬ 
sequent act IS not the sole criterion. Mere breach of contract cannot give rise to a 
cnminal prosecution®. 

Cheating and extortion.—The offence of cheating must, like that of extortion, 
be committed by the wrongful obtaining of a consent. The difference is, that the 
extortioner obtains the consent by intimidation, and the cheat by deception®. 

Cheating and criminal breach of trust and criminal misappropriation.— 
•Cheating differs from the last two offences in the fact that the cheat t^es possession 
-of the property by deception. There is wrongful gain or loss in both cases and in 
.both cases there is an inducement to deliver property. 


Ingredients.—^This section requires— 

1. Deception of any person. 

(2) [o) Fraudulently or dishonestly inducing that person 

(i) to deliver any property to any person; or 


^ J., in Ktshori Lai Cballerji. 

3^ W. N. 764, 767, 2 Cr. L. J. 

* LarcenyVet, 1861 (24 & 25 Vic. c 96), 
s. 88. »- K 

® 62 & 63 Vic V- 22, s. 3 
^ Mar Das. (l^) P. W. R. (Cr.) Na 
-18 of 190S. 7 Cr lVJ. 290. 


s Bovttjt. (1875) Unrep. Cr. C. 96. Cr. R* 
September 23, 1875. 
o Bapu. (1864) Unrep. Cr. D 2. 

I Sunder Singh. (1904) P. R. Na 25 of 
1904 2 Cr L. J. 37. 

• SAerosagar Pandey, (1935) 16 P. I~ T. 
553. 


Note N, p. 163. 
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(»■) to consent that any person shall retain any property, or 
(ft) intentionally inducing that person to do or omit to do anything 
which he would not do or omit if he were not so deceived, and which act or omission 
causes or is likely to cause damage or harm to that person in body, mind, reputation 
or property. 

1. ' Deceiving any person —It means causing to believe what is false; or 
misleading as to a matter of fact, or leading into error'. The person deceived need 
not be a deftmte person to whom the false representation is made To constitute 
cheating there must be a deception which must precede and induce under the first 
part of the section, the delivery or retention of property, or act or omission referred 
to in the second part. Such deception may be by words or conduct. As to what is 
sufficient to constitute deception must be decided in each case on its own facts^. 

Wherever, a person fraudulently represents as an existing fact that which is not 
an existing fact, he commits this offence A wilful misrepresentation of a definite 
fact with intent to defraud, cogmxable by tlie senses—as where a seller represents 
the quantity of coals to be fourteoi cwt whereas it is in fact only eight cwt. but so 
packed as to look more, or where the seller, by manceuvring, contrives to pass off 
tasters of cheese as if extracted from the cheese offered for sale, whereas it is not— 
IS cheatings 

Where a charge of cheating rests upon a representation which is impugned 
.as false and which relates not to an existing fact but to a certain future event, it must 
be shown that the representation was false to the accused’s knowledge at the time 
when It was made. It is but little to the purpose to show that m fact the representation 
has turned out to be untrue*. 

It IS not necessary that the false prcUncc ^ould be made in express words, 
if It can be inferred from all the arcumslances attending the obtaining of the pro¬ 
perty*. Fraudulent intent is absolutely essential. An illegal demand if not fraudu¬ 
lent does not amount to cheating. The accused, who was the landlord of the com¬ 
plainant, sent for the latter, and on the latter appearing demanded payment of rent. 
The complainant left for home to fetch the money requesting the accused and his 
clerk to have m the meantime his dues worked out and have a receipt written. He 
returned soon with Rs. 90 and paid the same to the accused, who drove him away 
refusing to give a receipt or return the money unless and until Rs. 25 more were paid 
to make up the sum, the said amount having been deducted towards certain subsenp- 
tion It was held that no criminal offence was committed®. 

The deceit referred to in this section and its ilL {f) may be by conduct. The 
nature of the transaction itself may imply an assertion. The words not intending 
to pay ” in ill, ) to this section cover a case where accused will not be able to 
-pay except for a miracle^ 

Where a person knows that the statements made by another are false, but still 
acts upon them with a view to entrap that person, it will not amount to cheating. 
Where, therefore, money was obtained by the accused by the false pretence that he 
had cut sixty-three fans of chaff when in fact he had only cut forty-five, and the pro¬ 
secutor had previously seen the accused remove ei^teen fans from an adjoining place, 
and add them to the heap which he pretended he had cut, but notnithstanding this 
knowledge he paid the accused the amount he demanded, it was held that this offence 
was not committed®. But a man may be guilty of an attempt to cheat although the 


> Dr. Murray’s New Enshsh Dicltonaty, 
WooiJey. (J850) 4 Cox 193. 

* Jtamaual/t Kdapafiar, (19(K) 2 C. L J 
A24, 3 Cr. L. J 160 

» Thomas Goss. (1860) 8 Cox 262. 

* Sbrahimn Mulla Jccianji. (1912) 15 
Bom L. R. 297, 14 Cr L. J. 232. 

^ .l/aria .Gilfs, (1S65) 10 Cor 44 ; KhoJa 
Bux V. Baksio Mundatt. (1905 ) 32 Cal 941 ; 
Ram Chand v Jai Dial. (1912) P. L. R Na 
114 of 1912, P. W. R. (Cr.) No 10 o{ 1912 . 


13 Cr. L. J 456 ; on remand, (1915) p W. 
R. (Cr.) No. 18 of I9J5 
« Kumtda Charan Chose. (1911) 15 C. 
I— J- 515, 13 Cr. L. J. 512. See Bmiai 
.WffTifflri, (1912) 17 C W. N. 294. 14 Cr. L. 
J. 120; Deodhari Mahlo. (l^) 2 P ll T 
211. 22 Cr. L. J. 169. 

f Mcksinbkat. (1931) 34 Bom. L. R. 313. 
56 Bom. 

» .Wls. (1S57) 26 U J. (.M. C.) 79. 7 
Cox 263. 
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cheating with regard to this class of acts the person who induces another to do Ih^ 
must intentionally induce him to do them. In the first class of cases the inducing 
must be fraudulent or dishonest. In the second class of acts the inducing must be 
intentional 

English law.—^IVhosoever shall by any false pretence obtain from any othei 
person any chattel, money, or valuable security, with intent to defraud, shall be guilty 
of a misdemeanour- Tircre are two vital points in which the English law differs from 
the Code:^— 

(1) A promise as to future conduct not intended to be kept is not by itself 
a cheating^. Under the Code this will amount to cheating: see ills. (/) and (g). 

(2) The object of the accused must be to obtain any chattel, money, or 
valuable security The definition of cheating as given in this section is much isider 
and includes damage or harm to a person m body, mind, reputation, or property'. 

Scope.—The defimtion of cheating contains two parts. First comes the mam 
part “whoever, by deceiving any person... ” words which obviously apply to the 
whole section Then comes the first part “fraudulently, or dishonestly induces the 
person so deceived to deliver any property to any person or to consent that any 
son shall retain any property Then comes part 2, which is an alternative to sub- 
part 1, via, “or intentionally induces... mind, reputation or propertyThen come 
the closing words “is said to cheat”. The words “and which act or omission..- 
reputation or property " form a portion of part 2 and are not applicable to ^ 
at all*. The definition of the offence of cheating embraces some cases in which w 
transfer of property is occasioned by the deception and some in which such a 
occurs , for these cases generally a general provision is made in s. 417 of the 
For the cases in which property is transferred a more specific provision is made b) 
s 420» But in an earlier case it has been laid down that an offence of cheating * 
companicd by a delivery of property may be punished under either of the secti^* 
but where the case appears to be of a serious nature steps must be taken to scndi 
to the Court of Session for tnal under s. 420*. * ^ 

The offence of cheating is not committed if a third party, on whom no dee^hifl 
has been practised, sustains pecuniary loss in consequence of the accused’s act. 

Cheating and breach of contraa.—^The distinction between mere 
contract and cheating depends upon the intention of the accused at the time of 
alleged inducement which may be judged by his subsequent act but of which 
s^uent act is not the sole critenon. Mere breach of contract cannot give nse to 
criminal prosecution*. 


Cheating and extortion.—The offence of cheating must, like that of 
be committed by the wrongful obtaining of a consent. The difference is, th^t o- 
extortioner obtains the consent by intimidation, and the cheat by deception*. 

Cheating and criminal breach of trust and criminal misappropriation^ 
Chcatmg differs from the last two offences in the fact that the cheat t^es 
-of the property by deception. There is wrongful gain or loss in both cases aiiQ 
-both cases there is an inducement to deliver property. 

Ingredients.—This section requires— 

I I. Deception of any person. 

(2) (< 2 ) Fraudulently or dishonestly inducing that person 

(i) to deliver any property to any person; or 


I05^'‘9£“*V 'n" 7 ^* 767 ^ “““"A „ • (1875) Unrep. Cr. C 90. C- 

■^Lan»,y\ct, 1861 (21 i 25 Vic. p 96). ' sS'JkTJ. oSm) R R- S<>- ® 

' 22 , 0 2 Cr. L. J. 37. p 1.1- 

’ ShcTosagar Pandey, (1935) 1^ 


BO. “ \ 

‘ 62 & 63 ViC.,V 22, 


* IshoT Das, (1^8) P W' R (Q,) j,Jq 553 
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(«) to consent that any person shall retain any property, or 
(b) intentionally inducing that person to do or omit to do anything 
which he would not do or omit if he weie not so deceived, and which act or omission 
causes or is likely to cause damage or harm to that person in body, mind, reputation 
or property. 

1. ’ Deceiving any person ’.—It means causing to believe what is false ; or 
misleading as to a matter of fact, or leading into error’. The person deceived need 
not be a defimle person to whom the false representation is made To constitute 
cheating there must be a deception which must precede and induce under the first 
_part of the section, the delivery or retention of property, or act or omission referred 
to in the second part. Such deception may be by words or conduct. As to what is 
sufficient to constitute deception must be decided in each case on its own facts*. 

Wherever.a person fraudulently represents as an existing fact that which is not 
an existing fact, he commits this offence A wilful misrepresentation of a definite 
fact with intent to defraud, cognizable by the senses—as where a seller represents 
the quantity of coals to be fourteen cwt whereas it is m fact only eight cwt. but so 
packed as to look more; or where the seller, by manccuvnng, contrives to pass off 
tasters of cheese as if extracted from the cheese offered for sale, whereas it is not— 
is cheating*. 

Where a charge of cheating rests upon a representation which is impugned 
as false and which relates not to an existing faa but to a certain future event, it must 
be shown that the representation was false to the accused’s knowledge at the time 
when it was made. It is but little to the purpose to show that m fact the representation 
has turned out to be untrue\ 

It is not necessary that the false pretence should be made in express words, 
if it can be inferred from all the circumstances attending the obtaining of the pro* 
peity*. Fraudulent intent is absolutely essential. An illegal demand if not fraudu¬ 
lent does not amount to cheating. The accused, who was the landlord of the com¬ 
plainant, sent for the latter, and on the latter appeanng demanded payment of rent 
The complainant left for home to fetch the money requesung the accused and his 
clerk to have in the meantime liis dues worked out and have a receipt written. He 
returned soon with Rs 90 and paid the same to the accused, who drove him away 
refusing to give a receipt or return the money unless and until Rs. 25 more were paid 
to make up the sum, the said amount having been deducted towards certain subsenp- 
tion. It was held that no cnminal offence was coromilltd*. 

The deceit referred to in this section and its ill. (/) may be by conduct. The 
nature of the transaction itself may imply an assertion. Tlie words “not intending 
to pay” in ill. (/) to this section cover a case where pie accused will not be able to 
pay except for a miracle’. 

Where a person knows that the statements made by another arc false, but stiff 
acts upon them with a view to entrap that person, it will not amount to cheating. 
Where, therefore, money was obtained by the accused by the false pretence that he 
had cut sixty-thrce fans of chaff when in fact he had only cut forty-fi\e, and the pro¬ 
secutor had previously seen the accused remove eighteen fans from an adjoining place, 
and add them to the heap which he pretended he had cut, but notwithstanding this 
knowledge he paid the accused the amount be demanded, it was held that this offence 
was not committed*. But a man may be guiUy of an attempt to cheat although the 


* Dr Murray's New Enshsh Dictionary: 
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* Ramanath Kdapahar, (1905) 3 C L. J 
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* Thomas Coss. (1860 ) 8 Cox 262. 

* Ebrahimti .StuUa Jectanji. (1913) 15 
Bom. L. R. 297, 14 Cr. L. J 232. 

3 Marta fjilfs. (1863) 10 Cox 44 : Khoda 
Bux V. Mundari, (1905) 32 Cal 941; 

Ram Chand v }ai Dial, (1912) P. L. R. Na 
114 of 1912. P. W. R. (Cr.) No. 10 of 1912. 


13 Cr L. J. 456 ; on remand, (1915) P. \V. 
R. (Cr.) No 18 of 1915 

• Kumxda Charan Ghost, (1911) 15 C. 
1— J 515. 13 Cr. L. j. 512. See also Bitrtai 
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person he attempts to cheat is forewarned and is therefore not cheated^. M wrote a 
letter to the Currency Office at Calcutta, enclosing the halves of two Government cur¬ 
rency notes, stating that the other halves were lost, and inquiring what steps should 
be taken for the recovery of the value of the notes. The Currency Office, havTng. 
upon inquiry, discovered that the amount of the notes had been paid to the holder of 
the other halves, and that the notes had been withdrawn from circulation and caa- 
celled, sent M the usual form of claim to be filled up and returned to it It appeared 
from tlie evidence that the Currency Office never contemplated paying M in respect of 
the notes The form was filled up and agned by M and returned by him to the Cur¬ 
rency Office. It was held that although there was no intention on the part of the 
Currency Office to pay the amount of the notes, M was guilty of an attempt to cheat*. 
The accused descnbed himself as the principal of the ‘British Health Institute’,, 
and issued advertisements stating that arrangements had been made for testing unnei 
if desired, at a nominal fee of Is. 6d. Two individuals, who suspected the genuine¬ 
ness of the advertisement, forwarded to the appellant a solution of water with colour¬ 
ing ingredients rmxed with soap, and asked for an analysis of their “ water ”. Letters 
were received from the accused advidng a course of treatment to cost not less than 
one guinea in each case. It was held that the accused was guilty of attempting to 
obtain money by false pretences although the persons to whom the false pretence was- 
made knew it to be false®. 

It IS not necessary that there should be false representation by words. Where 
the accused wore a khaki shirt and threatened to take the complainant to the thciia. 
It was held that it could be inferred that the accused gave the complainant to under¬ 
stand that he was a police-officer (which he was not) and that he had the authonty 
to take him to the thoxa (which authority he did not possess) and that the accused’s 
action amounted to deception*. 

It is immaceml whether the prosecutor has means of deteedng the 
or not.—A person who offered a £1 bank-note as a note for £5 and got it changed 
upon that representation was held guilty of obtaining money by false pretences, al* 
though the prosecutor might, by the exerase of reasonable caution, has’e detected 
imposition® The question in every case is, whether, in truth, the false statement did 
impose upon the prosecutor or not*. 


2. ‘Fraudulently or dishonestly induces the person so deceived to deli'ef 
any property.. .or to consent that any person shall retain any property’.— 
words ' fraudulently ’ and ‘ dishonestly ’ do not govern the whole of the definition cf 
cheating. The section is divided into two parts Under the first part the person 
deceived must have been fraudulently or dishonestly induced to deliver any propert)’ 
to any other person, or to consent that the said other person should retain any prO" 
perty. The second part provides for the case of a person who by deceivin? 
another intentionally induces the person so deceived to do an act which 
causes or is likely to cause damage or harm, although the deceiver has not acted 
fraudulently or dislionestly*. The evidence must establish the existence of a fraudu¬ 
lent or dishonest intention at the time of the commission of the act in respect of 
which the cheatmg is alleged®. To desenbe consequences of an act to be more serious 
than, in fact, they were likely to be. may be to deceive, but is not cheating if done 
without any fraudulent or dishonest intention Thus, to induce a son to pay his 
father’s debts, by acting merely on his fear of consequences to his father, is not clieat- 
ing®. A owed B a debt, of which B could not get payment C, a servant of B, went 
to A’s wife and obtained two sacks of malt of her, sajing that B had bought them of 
A. C knew this to be false, and took the malt to B, his master, to enable him to 


» Hutsler. (1870) 11 Cox 570; Umesh 
Chunder MtUci. (1888) 16 Cal. 3ia 
2 Umesh Chunder Mittcr. ibid, 
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pay himself the debt. It was held that if C did not intend to defraud A but merely 
to put it into his master’s power to compel A to pay him a just debt, C ought not to 
be convicted of obtaimng the malt by folse pretences^. 

A concealment of facts cannot be said to be dishonest unless the accused was 
under an obligation to disclose the facts concealed*. There is no obligation on the 
seller to disclose any defect unless it is a defect which the buyer could not with ordi¬ 
nary care discover. The existence of prior mortgage or the claims of a coparcenei 
of a Hindu joint family are defects which the buyer could discover with ordinary care 
and the failure on the part of the seller to disclose them does not therefore amount to 
cheating^. 

A person who sent an insured cover, purporting to contain Government cur¬ 
rency notes, but which, on receipt by the addressee, was found to contain only a letter 
advising the despatch of notes, and pieces of waste-paper, was held not guilty of cheat¬ 
ing The Court observed . “ All that the person deceived has been induct to do is 
that he has ^gned a leceipt acknowledging the delivery of a cover. He has not 
acknowledged by that the receipt of any sum of money Sieged to be contained in the 
cover. That being so, we are unable to say that the charge of cheating has been 
brought home to the accused”*. In response to a serious demand by complainant 
for repayment of a loan which accused had taken from him some time back, accused 
addressed an insured cover to the complainant On opening this ccwer the com¬ 
plainant discovered that instead of Government currency notes it contained a number 
of Khilafat Bonds. Thereupon he reported the matter to the post office. In the 
course of an inquiry accused stated that he had sent Government currency notes and 
not the Khilafat Bonds It was held that no offence under this section was commit¬ 
ted. Sulaiman, J, observed • “ The mere fact that a cover insured for a certain 
amount is sent raises no presumption in law that the cover contains the necessary 
amount of Government Cunency Notes. It is, therefore, not easily conceivable what 
is the thing which the complainant would have done or omitted to do if the fraud 
‘contemplated by the accused had suc^eded The only thing that can be said is that 
the accused imagined that he would have had some sort of a proof that the debt had 
been paid off.. .Then the offence would be an attempt to fabricate false evidence with¬ 
in the meaning of s. 192 of the Indian Penal Code The accused, however, has not 
been charged with any such offence”’ ' Where the accused desinng to evade payment 
of his debt sent to his creditor a registered and insured cover contaimng only blank 
pieces of paper in order to obtain from him an acknowledgment of receipt which could 
subsequently be used m order to evade payment, it was held that the offence of cheat¬ 
ing was actually committed, for where the creditor signed the acknowledgment which 
he would not have done if he had not been so deceived he committed an act whidi 
was likely to cause damage or harm to him within the meaning oi this section and 
that the commission of the offence of cheating was not postponed until the creditor 
had attempted to use the acknowledgment as proof of payment. A person is guilty 
of cheating if by deceiving his creditor he obtains from him a document, not neces¬ 
sarily a legal quittance or a valuable security, but such a document as is likely to 
facilitate the evasion of payment by the debtor and to causa embarrassment to the 
creditor when he seeks to enforce his claim*. The accused presented two letters 
to be registered at a post office for despatch to two different places. As the letters 
were said to contain currency notes, one was insured for Rs. 1,000 and the other for 
Rs. 2,000. Wien the letters were opened by their respectiie addressees they were 
found to contain waste-paper. The accused’s defence was that the letters he handed 
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person he attempts to cheat is forewarned and is therefore not cheated^. M wrote a 
letter to the Currency Office at Calcutta, enctosing the halves of two Government cur¬ 
rency notes, stating that the other halves were lost, and inquiring what steps should 
be taken for the recovery of the value of the notes. The Currency Office, having, 
upon inquiry, discovered that the amount of the notes had been paid to the holder of 
the other halves, and that the notes had b^n withdrawn from circulation and can¬ 
celled, sent M the usual form of claim to be filled up and returned to iL It appeared 
from the evidence that the Currency Office never contemplated paying M in respect of 
the notes The form was filled up and signed by M and returned by him to the Cur¬ 
rency Office. It was held that although there was no intention on the part of the 
Currency Office to pay the amount of the notes, M was guilty of an attempt to cheat*. 
The accused described himself as the principal of the ‘British Health Institute’, 
and issued advertisements stating that arrangements had been made lor testing unne, 
if desired, at a nominal fee of Is. 6d. Two individuals, who suspected the genuine' 
ness of the advertisement, forwarded to the appellaiit a solution of water with colour¬ 
ing ingredients mixed with soap, and asked for an analysis of their “ water ”. Letter} 
were received from the accused advising a course of treatment to cost not less than 
one guinea in each case It was held that the accused was guilty of attempting to- 
obtain money by false pretences although the persons to whom the false pretence 
made knew it to be false*. 

It IS not necessary that there should be false representation by words Where 
the accused wore a khaki shirt and threatened to take the complainant to the tha'is. 

It was held that it could be inferred that the accused gave the complainant to under¬ 
stand that he was a police-officer (which he was not) and that he had the autbonty 
to take him to the thana (which authority he did not possess) and that the accused’s 
action amounted to deception*. 


It IS immaterial whether the prosecutor has means of detectiae the 
or not.--A person who offered a £1 bank-note as a note for £5 and got it changi^ 
upon that representation was held guilty of obtaining money by false pretences, 
excrase of reasonable caution, have detected 
m^ition- The quesUon in every case is, whether, in truth, the false statement did 
impose upon the prosecutor or not*. 
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pay himself the debt. It was held tiiat if C did not intend to defraud A but merely 
to put it into his master's power to compel A to pay him a just debt, C ought not to 
be convicted of obtainmg the malt by false pretences’. 

A concealment of facts cannot be said to be dishonest unless the accused was 
under an obligation to disclose the facts concealed*. There is no obligation on the 
seller to disclose any defect unless it is a defect which the buyer could not with ordi¬ 
nary care discover The existence of pnor mortgage or the claims of a coparcenei 
of a Hindu joint family are defects which the buyer could discover with ordinary care 
and the failure on the part of the seller to disclose them does not therefore amount to 
cheatmg®. 

A person who sent an insured cover, purporting to contain Government cur¬ 
rency notes, but which, on receipt by the addressed, was found to contain only a letter 
advising the despatch of notes, and pieces of waste-paper, was held not guilty of cheat¬ 
ing. The Court observed • “ All that the person draaved has been induced to do is 
that he has signed a receipt acknowledgmg the delivery of a cover. He has not 
acknowledged by that the receipt of any sum of money Sieged to be contained m the 
cover. That ^ng so, we are unable to say that the charge of cheating has been 
brought home to the accused”* In response to a serious demand by complainant 
for repayment of a loan whidi accused had taken from him some time back, accused 
addressed an insured cover to the complainant On opening this cover the com¬ 
plainant discovered that instead of Government currency notes it contained a number 
of Khilafat Bonds Thereupon he reported the matter to the post office In the 
course of an inquiry accused stated that he had sent Government currency notes and 
not the Khilafat Bonds. It was held that no offence under this section was commit¬ 
ted. ^laiman, J., observed : “The mere fact that a cover insured for a certain 
amount is sent raises no presumption in law that the cover contains the necessary 
amount of Government Currency Notes. It Is. therefore, not easily conceivable what 
is the thing which the complainant would have done or omitted to do if the fraud 
'contemplated by the accused had succeeded. The only thing that can be said is that 
the accused imagined that he would have had some sort of a proof that the debt had 
been paid off. .Then the offence would be an attempt to fabricate false evidence with¬ 
in the meaning of s 192 of the Indian^ Penal Code. The accused, however, has not 
been charged with any such offence ' Where the accused desiring to evade payment 
of his debt sent to bis creditor a registered and insured cover containing only blank 
pieces of paper in order to obtain from him an acknowledgment of receipt which could 
subsequently be used m order to evade payment, it was held that the offence of cheat¬ 
ing was actually committed, for where the creditor signed the acknoi^Iedgment which 
he would not have done if he had not been so deceived he committed an act which 
was likely to cause damage or harm to him within the meaning of this section and 
that the commission of the offence of dieating was not postponed until the creditor 
had attempted to use the acknowledgment as proof of payment. A person is guilty 
of cheating if by deceiving his creditor he obtains from him a document, not neces¬ 
sarily a legal quittance or a valuable security, but such a document as is likely to 
facilitate the evasion of payment by the debtor and to cause embarrassment to the 
creditor when he seeks to enforce his claim*. The accused presented two letters 
to be registered at a post office for despatch to two different places. As the letters 
were said to contain currency notes, one was insured for Rs. 1,000 and the other for 
Rs. 2,000. Wien the letters were opened by their respective addressees they were 
found to contain waste-paper. The accused’s defence was that the letters he handed 
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misrepresentation of facts. The important qu«tion to be considered was whether the 
accused, when he took over the money from the complainant’s firm, had any inten¬ 
tion of performing the contract*. , 

The accused obtained an advance for which he gave a promissoiy note, stating 
that he had two boat-loads of paddy in the adjoining creek and that he would bring 
the paddy to the complainant for sale; he then absconded. It was held that the 
conviction under this section was good; that the facts warranted the inference that 
the accused, at the time of obtaimng the advance, had no intention of performing his 
promise*. The accused, who was the ojmplainants’ paddy-broker and regular paddy- 
supplier, took from them advances for the purchase of paddy and gave promissory- 
notes for tile advances in question. From time to time he had supplied paddy the 
total quantity of which, however, had not been sufficient to satisfy all the advances. 
He last obtained an advance of Rs. 4,000 when there was already due to the com¬ 
plainants a large sum on the previous advances, but only supplied a further small lot 
of paddy valued at Rs 800, and was in consequence prosecuted m respect of that last 
advance. It was held that the facts did not warrant the inference that the accused, 
at the time of obtaining the advance, had no intention of performing his promise and 
that, in the absence of proof of any representation at the time on the part of the 
accused, which he knew, or had reason to believe, to be false, there was no offence of 
cheating committed^ 

The accused, a judgment-debtor, applied for permission to raise the amount of 
tile decree by a private transfer of his house, which had already been sold in execu¬ 
tion of the decree. The application was refused. The accused mortgaged the house 
to the complainant, representing that he was empowered to mortgage the house in 
order to pay off the decretal amount due to the decree-holder. He got the mortgage 
to pay the amount due to the decree-holder and received the balance himself. He 
did not enter appearance in Court and the sale was confirmed. The mortgagee, fail-^^ 
ing to get refund of the money paid to the accu^, charged him with cheating It 
was held that he was guilty of cheating*. 

The accused was in charge of a mare belonging to C who had given it to him 
for sale. One L made an offer for the mare and insisted on the offer ^ng communi¬ 
cated to the owner. The accused showed L a telegram which the latter understood 
to have come from C refusing the offer. He thereupon raised the offer and purchased 
the mare. Subsequently, he instituted these proce^ings against the accused on the 
ground that deception was practised on him, ^t, when he was examined, stated that 
he would have paid the same price had he known that the mare belonged to the 
accused. It was held that no wrongful loss was caused to L by reason of the fact 
that he was mduced to bid up to what he considered to be the full value of the mare, 
and that by merely placing before L the telegram which purported to have been 
received from C, the accused could not be said to have acted fraudulently®. 

A and B went to C and B asked for a loan on the security of a ring seemingly, 
but not really, of gold A assured C that B was an honest man, and thereby mduced 
C to advance the money. B was convicted of cheating. It was held in revision that 
B's conviction was wrong as A's assurance was the effective inducement for C’s advan¬ 
cing the money irrespective of the question whether B’s dishonesty was or was not 
proved*. The accus^ drew a hundi and borrowed money on it, without assuring 
himself that the drawee, with whom he had no previous dealings and who was not 
supplied' with funds, would honour the same. TTie money so borrowed was spent 
by him on his own purposes. The hundi, when presented for payment, was disho¬ 
noured by the drawee. The accused, thougfi appnsed of the dishonouring, took no 
steps either to have the hundi honoured or to repay the money borrowed on the hundr. 
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but made himself scarce It was held that the acxuscd was guilty of cheating^. 

Where a person induced a clerk under a false representation to deliver a war¬ 
rant of attachment to him, and made on it an endorsement to his own advantage, 
and but for the false representation the clerk would not have parted with the war¬ 
rant, it was held that the person committed the offence of cheating*. 

Accused No 1, who was one of the three partrKrs m a trading firm, borrowed 
Rs. 500 from the complainant under a promise to repay them on the following day 
On the appointed day, accused Nos 2 and 3 (other partners in the firm) offered 
to the complainant a cheque for Rs 2,000 dated the following day and took from him 
m exchange a cheque for Rs 1,500 in their favour The complainant's cheque was 
duly cashed ; but the accused’s cheque when presented for payment was dishonoured. 
It was held that the accused committed the offence of dieating under this section read 
with s. 109, inasmuch as they acted in conceit throughout the transaction and as' the 
dishonest intention arising from the knowledge that the cheque viould not and could 
not be paid on the due date must be imputed to all of them alike®. 

fiHg/isfe ccscs—Where a postman falsely pretended that 2s was payable on 
■a postal letter entrusted to him for delivery, whereas Is only was payable, this offence 
was held to have been committed* It was the duty of the accused, who was an officer 
of a society, to return the names of members entitled to sick pay. He wrongfully 
entered on the list a membec’s name, which he gave to the secretary, and m due 
course received an order from the treasurer to pay the member the sum named. When 
the accused received the money he applied it in payment of a debt due from the mem¬ 
ber to himself. It was held that there was evidence upon which the jury might 
find that the money was obtained by the accused by a false pretence made by him 
to the treasurer*. ^Vhere a person put the name of a painter upon the copy of one 
of his pictures, in order that it may be passed off as the original, it was held that 
he had committed this offence and not forgery® Under the Code this will amount 
to forgery. 

3, ' Intentionally induces the person so deceived to do or omit to do 
.anything —By this clause “ intentional deceptions are made punishable as cheats if 
they cause or are likely to cause any damage or harm, whether to property or to re¬ 
putation It IS sufficient to constitute cheating within this clause if the deception 
as intended to cause any damage or hann whatsoeYer to the person deceived.. .The 
deception must be intended not only to induce the person deceived to do or omit to 
do something, but also to cause damage to that person False statements are often 
made incautiously or carelessly or without suffiaent information or inquiry and with¬ 
out any intention to deedve or injure. It may be observed of all incorrect or decep¬ 
tive statements that they are not deceptions within this section, unless the person 
making them intends to induce the person to whom they are made to act upon the 
strength of such statements ; even they are not derations within the definition unless 
the person who docs or omits, etc, is induced to act by such statements and not by 
other mdependent motives; and lastly they will amount to the offence of cheating 
only when they are intended to cause damage or hann to that person 

The word ‘ intentionally ’ only applies to the act or omission uhich the person 
deceived is induced to do or omit to do, and it is iK>t necessary in order to sustain a 
charge under this branch of the definition that the accused person should also liave 
intended to cause harm or damage as the result of such act or omission. It is suffi 
dent if he intentionally induces the person deceiicd to do or omit to do anjthing 
which he would not do or omit to do if he were not deceived and the act or omission 
causes damage or harm to that person in body, mind, reputation or property®. The 
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intention need not be fraudulent or dishonest In the latter part of the section the 
words * fraudulently ‘ or ‘ dishonestly ’ do not find a placed 

"Intent" refers to the dominant motive of action, and not to a casual or 
merely possible result*. 


C^ses.—Inducing the person deceived to do something.—^Where a prostitute 
communicated syphilis to a man who had sexual intercourse with her on the strength 
of her misrepresentation that she was free from disease*; where the accused passed 
off girls of a low caste as girls of a higjier caste and thus obtained money from 
persons who married them*; and where the accused applied to a Tahsildar for a 
quantity of land on coivle tenure free of tax for five years and falsely represented that 
the land was waste land*, this offence was held to have been committed. 

The accused, a coolie recruiter, induced the complainant to come to a coolie 
depot, and promising him domestic service entered his name in the books of the 
depot and wrote a letter to a coolie contractor in Calcutta offering the complainant 
as a coolie , on the same day the accused persuaded the complainant to go to a rail¬ 
way station to fetch a parcel and the accused Ixiught a railway ticket for Calcutta 
for tire complainant and tried to get him to enter the train, but the’ complainant 
refused to go. The object of liie accused was to get the complainant to go to Cal¬ 
cutta that he might be sent from there to Assam as a tea-garden coolie. It was held 
that the act of the accused amounted to an attempt to cheat*. 

The accused, a fireman, applied for employment to the Locomotive and Car¬ 
nage Superintendent of Burma Railways He forwarded with his application a copy 
of a certificate purporting to have been granted to him by the N. W. Railway autho 
Titles to the effect that tlie accused had been employed as an engfne-driver on tfiai 
railway for a considerable period and was of good conduct, when in fact no such 
certificate had ever been issued to f»m, nor had he ever worked as an engine-driver on 
that railway It was held that he was guilty of an attempt to cheat and not of for¬ 
gery’ Wiere a registered opium consumer got a license to purchase opium in one 
of his names and another license in the other of his names, and thereby obtained more 
opium Uian he would have done otherwise, it was held that he had committed the 
offence of cheating*. 

The accused proposed to the father of a girl for the hand of his daughter and 
obtained his consent and was admitted into his house. Subsequently, information was 
received by the father that the actused was a married man; this the accused adrnit- 
ted to be true. Shortly after the daughter who was major left the father’s protection 
of her own accord and went to the accused On the complaint of the parents the 
accused was convicted of cheating. It was held that the facts did not bring the case 
within s. 417, read with this section®. 

E)i^Ush coses .—The accused ordered goods of the prosecutors, and said he wisli- 
cd to pay ready money for them He gave cheques on a bank and took'away the 
goods. He had shortly before opened an account at the bank but had drawn out 
the amount deposited except a few shillings. It was held that he was guilty of cheat- 
ing^» Where the accused conspired to obtain a passport from the Foreign Office 
by false representation in the name of M for his use in Russia intending tliat it shouM 
be used by some other person, it was held that they were guilty of cheating and cri¬ 
minal conspiracy’*. The accused ordered a meal in a restaurant: he made no ver¬ 
bal representation at the time as to payment, nor was any question asked him with 
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* liatindja Nalh Das v. Jyotnh Chandta 
Dalta. (192-1) 52 Cal 188. 

» Rakuia, (18S6) 11 Bom. 59. 

‘ Komul Doss. (1865) 5 W. R, (Cr.) 7; 

Boistobtr. (1866) 5 W. R. (Cr) 
93; (18G7) 7 \V. R. (Cr.) 65* 

SUtotam 2 .\. \V. N. 237. 

A t' It- C. Appx. 12, 

tl CItaUcTjce, (1905) 9 C W. 


N. 76t. 2 Cr. L. J. 422. 

* Faiat Din. (1906) P. R. \'o 1 oMW'- 

• A/dton V. Sherman. (1918) 22 C. '»• 

N. 1001, 19 Cr. L. J. 781. , ^ 

» Tha Byaw. (1908) 4 L. B R. 31a. 9- 
Cr. L. J. IS. F.n. 

»• Hazclton. (1874) L. R. 2 C C R. 134. 
Cosuett. (1901) 20 Cox G. See ill (<^) 
s. 415 

•» BratUSoid. 119051 2 K. B. 730 



SEC. 415.1 


CHEATING. 


1033 


regard to it. After the meal he said that he was unable to pay, and that he had only 
one half-penny in his possession. It was held that he could not be convicted of 
the offence of obtaining goods by false pretenos, but he was liable to be convictal of 
obtaining credit by means of fraud within the meaning of the Debtors Act, 1869^ In 
India such an act will be covered by the defimtion of cheating. 

4. ' Causes or is likely to cause —These words are very wide Thus, under 
illustrations (f) and (g) deception as to a future event is cnminaV this is not the 
case under English law The expression ‘or is likely to cause' may apply to such 
cases as the following. A by deception is induced to make an entry in his shop books 
that certain goods have be^ paid for, when in fact they have not: to give credit 
in account for a greater amount than has actually been paid; or to sign a receipt 
for a sum nhich has not been received In these cases the thing which A is induced 
by the deception to do is one which is likely to cause damage to A ; for such admis¬ 
sions in his own handwriting would be wei^ity evidence against A’s claim if they were 
produced against him or against his representatives after his death in a Court of 
Justice*. 

5. ' Damage or harm to that person in body, mind, reputation or pro¬ 
perty *.—“ The illustrations throw no light on what is meant by damage or harm m 
body, mind or reputation and so far as such damage is concerned the offence is 
not very appropriately placed m the Chapter of the Code relating to offences against 
property. An essential ingredient of the offence is the damage or harm caused or 
Jikely to be caused in the said respects or in property Generally speaking, a crimi¬ 
nal offence consists in an act done by the accused wuh a specific criminal intent, or 
•state of mind, constituting the mens r^a Difficulties connected with the notion of 
causation, common enough in other branches of the law, surii as tort, seldom arise. 
It is true that negligence is sometimes punishable as an offence because it causes or 
JS likely to cause hurt or injury to another (c/ $$. 279 and 280 and 284-287 of the 
Code). But cheating in the second form has this additional peculiarity.' The dama- 
.ge IS to be caused by the person deceived to himself. Indirectly it may be, the damage 
JS to result from the deceit, but immediately it is to result from the induced act of 
the person deceived. This no doubt explains why the word ‘ injury', defined in s. 44 
of the Code as ' any harm whatever illegally caused to any person in body, mind 
reputation, or property ’ was not employed in s. 415. It does not appear to Ite neces¬ 
sary that the resulting damage or likelihood of damage should have been within the 
actual contemplation of the accused when Uie deceit was practised. But authori¬ 
ties in this Court lay down—(») that the person deceived must have acted under the 
influence of the de<^t...(n) that the facts must establish damage or hkclihobd of 
damage...and (iff) that the damage must not be too remote...On the point cf 
remoteness of damage, there seems no sound reason why a definition which presup¬ 
poses wilful deceit on the part of the accused should be Ico narrowly interpnxoL 
The word 'cause' doubtless excludes damage occurring as a mere fortuitais ko 
ence, unconnected with the act induced by the deceit, except as every crest is 
nected with preceding events in an unending chain. On the other hand the 

as It stands, is wide enough to utclude all damage resulting or likely to melt zs a 
natural consequence of the induced act">. 

The deception must be intended to cause damage to the perscci who is „■* 

If A by deception induce B to make an inrorrect statement to Ci a caaer ozeern- 
ing the conduct or character of one of his servants, which nvsstieaect C to 
prosecute or dismiss the servant, here the deception causes no OT'Srra to 

B, the person deceived, and is therefore not, so far as he is 
.definition'. 

Again, the ‘ damage or harm' caused or likely to be caused the no-'" 
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sary consequence of the act done by reason of the deceit practised, or must be neces¬ 
sarily likely to follow therefrom*; and not any remote possibility flowing from the 
act. The proximate and natural result only of the act induced has to be considered, 
and not any vague and contingent injury that may possibly anse*. Loss from non¬ 
delivery of goods arises from breach of the contract and not from the act of accep¬ 
tance of a bought note, and loss from subsequent rise of the market or harm to- 
reputation from dealing with a bogus firm are remote aintingencies not contem¬ 
plated by this section*. 

Neither the section nor the illustrations indicate what the meaning of caus¬ 
ing harm in 'body, mind or reputation' is. Each and every illustration is confined, 
to the kind of cheating which causes wrongful gain or wrongful loss, or which causes, 
harm only in respect of property. Injury to body or to ‘ reputation' is explicable. 
But ‘ harm in mind ’ is not. It is difficult to say whether the authors of tlie Code 
intended thereby to mean mental gain or injury to the mental powers. Civil law- 
does not take into account mental pain and suffering unattended by physical injury*. 

Cases.—Damage or harm to the complainant in body, mind, reputation 
or property.—^The accused without authority airanged a contract for the deli¬ 
very of goods to the complainant's firm by B. & Co. On the repudiation of the. 
contract by the latter, the former pressed their claim under the contract and mstruct- 
ed their pleader to write to the latter firm, and demand fulfilment of the contract. 
The accused then went to the pleader, falsely represented himself to be a member of 
the complainant’s firm and instmcted the pleader to write a letter m the name of 
the complainant’s firm to B. & Co., stating that the contract was cancelled by 
complainant’s firm. The pleader wrote the letter but on reference to the complain¬ 
ant’s firm refrained from despatching it. It was held that the accused had com¬ 
mitted the offence under ss. 417 and 511 of the Code as he fraudulently induced the 
pleader to write a letter which he otherwise would not have written, and as, if the 
fraud had been successful, it must necessanly have caused injup' to the pleader m 
mind, reputation, and perhaps in his business, and might have involved him in liti¬ 
gation*. 

Where a person attempted to get himsdf reinstated in the post of a komata 
by the production of a certificate of having passed a certain examination and repre¬ 
senting that the certificate referred to him while in fact it referred to another man. 
bearing tlie same name, it was held that in the absence of proof that the representa¬ 
tion caused or was likely to cause damage or hann to the officer to whom the repre¬ 
sentation was made either in body, mind, reputation or property within the mean¬ 
ing of this section the accused could not be convicted under ss 419 and 511®. The 
accused, a judgment-debtor, gave a cheque to the decree-holder not in token of im¬ 
mediate satisfaction of the decree but orjy as a security and as a measure of accom¬ 
modation to enable the judgment-debtor to provide means for honounng the cheque 
within a convenient period after issue or to otherwise satisfy the decree, and onq 
week's time for settlement was taken from the Court The cheque was dishonoured, 
and the accused was thereupon prosecuted for cheating It was held that the el^ 
ment of fraud or dishonesty was absent and there was no delivery of property and 
there was no damage or harm to the compimnant in body, mind, reputation or pio- 
perty?. 

The accused applied to the postal authorities and obtained an appointment in 
the Postal Department but he had not mentioned in his application that he was 
dismissed from Government’s service. He was charged with and convicted of cheat- 
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mg as he did not state the fact of his dismissal m his application. Kni^t, J., said*. 
“ I find no difficulty m concluding that the petitioner’s silence regarding his previous 
tanployment deceived and was meant to d^eive the authoriti« of the Post Office 
and thereby procured him an appointment that he would not otherwise have obtained. 
But 1 do not think that this amounts to an offence under section 415, Indian Penal 
Code. For neither the act of appointment, nor the omission to inquire into the peti¬ 
tioner’s antecedents caused, or was likdy to cause, damage or harm ‘to the body, 
mind, reputation, or property ’ of the person d«:wved. Such damage or harm must, 
I take It, be the proximate and natural result of the act or omission: and we caimot 
include in it such vague and contingent mjury as might arise from the discredit that 
might attach to the Department, from the employment of a man of doubtful charac¬ 
ter. It has not been suggested that the damage to be apprehended was that which 
might be caused by the petitioner’s dishonesty, and this too would be a consequence 
too remote for the purposes of the section. I therefore agree that the conviction 
should be quashed Where the manager of a firm was induced by the false repre¬ 
sentation of the accused to accept a bought note with a non-existent firm for the 
purchase of jute, and to sign a receipt for the note, it was held (as to the receipt; 
that the case did not fall within the first part of this section, as the accused had no 
intention to cause wrongful loss or wrongful gam to any one by inducing the manager 
to make out or give a receipt for the bought note, which had been actually made ever 
to him, but at most an intention to hold him to the contract. As to the note it was 
held that the case did not fall withm the second part of this section as no loss of pro¬ 
perty or harm to the manager’s reputation resulted proximately and ncccssanly from 
the act Itself which he was induced to do, vw, acceptance of the contract*. A 
licensed bookmaker, on the assurance of the opposite party that he would pay up his 
losses, if any, punctually on the settling day, allowed the latter to take bets on credit. 
The opposite party failed to pay his debts and on different dates paid cheques to the 
petitioner and induced him to accept further bets on credit. It was held that al- 
thou^ the petitioner was deceived and thereby induced to take bets on credit from 
the opposite party, it could not be said that the act which the petitioner was induced 
to do by reason of such deception had caused or was likely to cause damage or harm 
to him in body, mind, reputation or property. It did not follow that if the peti¬ 
tioner had refused to take bets on credit, the oppoate party would of a certainly have 
had to offer bets by paying cash. The opposite party might not have offer^ any 
bets at all Therefore the offence of cheating was not committed*. The unautho¬ 
rized allotment of more wagons to a colliery than they were entitled to, through the 
fraudulent or dishonest acts of the servants of a railway company would not cause, 
or would not be likely to cause, any appreciable damage to the railway company’s 
reputation, as the damage would be too remote*. 

Certain recruits were rejected by a Recruiting Officer at Lahore as unfit The 
accused took them to Lyallpur and offered them to a lambardar on condition that he 
would pay Rs. 50 for each rccmit. It was arranged that this money would only be 
paid if the recruits were accepted by the Recruiting Officer. The lambardar asked 
the accused whether the recruits had already been rejected and they replied in the 
negative. The lambardar on presenting the recruits to the Lyallpur Recruiting Officer 
w’as told by that officer's orderly that they had already been rejected in Lahore. It 
was admitted that tlie lambardar was not liable to any punishment dcpartmcntally as 
merely presenting rejected recruits was not an offence unless jt was done knowingly. 
It was held that no offence under ss. 420 and 511 had been established as the money 
was not to be paid to the accused by the lambardfiT unless the recruits were accepted 
It was furtlier held that the first and sectmd ingredients of the offence of cheating 
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sary consequence of the act done by reason of the deceit practised, or must be neces- 
sanly likely to follow therefrom*; and not any remote possibility flowing from the 
act. The proximate and natural result only of the act induced has to be considered,, 
and not any vague and contingent injury that may possibly anse*.. Loss from non¬ 
delivery of goods arises from breach of the contract and not from the act of accep¬ 
tance of a bought note, and loss from subsequent rise of the market or harm to- 
reputation from dealing with a bogus Arm are remote contingencies not contem¬ 
plated by tins section*. 

Neither the section nor the illustrations indicate what the meaning of caus¬ 
ing harm in ‘ body, mind or reputation' is. Each and every illustration is confined 
to the kind of cheating which causes wrongful gain or wrongful loss, or which causes, 
harm only in respect of property. Injury to body or to ‘ reputation ’ is e.vplicable. 
But ‘ harm in mind ’ is not It is difficult to say whether the authors of die Code 
intended thereby to mean mental gain or injury to the mental powers. Civil law 
does not take into account mental pain and suffering unattended by physical injury*. 

Cases.—Damage or harm to the complainant in body, mind, repuutioa 
or property.—The accused without My authority arranged a contract for the deli¬ 
very of goods to the complainant’s 'firm by B. & Co. On the repudiation of the 
contract by the latter, the former pressed their claim under the contract and instruct¬ 
ed their pleader to write to the latter firm, and demand fulfilment of the contract. 
The accused then went to the pleader, falsely represented himself to be a member of 
the complainant’s firm and instructed the pleader to write a letter m the name of 
the complainant’s firm to B. & Co., stating that the contract was cancelled by 
complainant’s firm. The pleader wrote the letter but on reference to the complain¬ 
ant’s firm refrained from despatching it It was held that the accused had com¬ 
mitted the offence under ss. 417 and 511 of the Code as he fraudulently induced the 
pleader to write a letter which he otherwise would not have written, and as, if the 
fraud had been successful, it must necessarily have caused injuiy to the pleader im 
mmd, reputation, and perhaps in his business, and might have involved him in liti¬ 
gation*. 

Where a person attempted to get himself reinstated in the post of a kowm 
by the production of a certificate of having passed a certain examination and repre¬ 
senting that the certificate referred to him while in fact it referred to another man 
bearing the same name, it was held that in the absence of proof that the representa¬ 
tion caused or was likely to cause damage or harm to the officer to whom the repre¬ 
sentation was made either in body, mind, reputation or property within the mean¬ 
ing of this section the accused could not be convicted under ss. 419 and 511*. The 
accused, a judgment-debtor, gave a cheque to the decree-holder not in token of im¬ 
mediate satisfaction of the decree but only as a security and as a measure of accom¬ 
modation to enable the judgment-ddjtor to provide means for honounng the cheque 
within a convenient period after issue or to otherwise satisfy the decree, and on^ 
week’s time for settlement was taken from the Court. The cheque was dishonoured, 
and the accused was thereupon prosecuted for cheating It was held that the ele¬ 
ment of fraud or dishonesty was absent and there was no delivery of property and 
there was no damage or harm to the complainant in body, mmd, reputation or pio 
perty’. 

The accused applied to the postal authorities and obtained an appointment m 
the Postal Department but he had not mentioned in his application that he was 
dismissed from Government’s service. He was charged with and convicted of cheat- 
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ing as he did not state the fact of his dismissal m his application Knight, J., said: 
" I find no difficulty in concluding that the petitioner’s silence regarding his previous 
employment deceived and was meant to deceive the authorities of the Post Office 
and thereby procured him an appointment that he would not otherwise have obtained. 
But I do not think that this amounts to an offence under section 415, Indian Penal 
Code. For neither the act of appomUnent, i«>r the omission to inquire into the peti¬ 
tioner’s antecedents caused, or was likely to cause, damage or harm ‘ to the body, 
mind, reputation, or property' of the person deceived. Such damage or harm must, 
I take It, be the proximate and natural result of the act or omission: and we cannot 
include in it such vague and contingent injury as might arise from the discredit that 
might attach to the Department, from the employment of a man of doubtful charac¬ 
ter. It has not been suggested that the damage to be apprehended was that which 
might be caused by the petitioner's dishonesty; and this too would be a consequence 
too remote for the purposes of the section. I therefore agree that the conviction 
should be quashed Where the manager of a firm was induced by the false repre¬ 
sentation of the accused to accept a bou^t note with a non-existent firm for the 
purchase of jute, and to sign a receipt for the note, it was held (as to the receipt; 
that the case did not fall within the first part of this section, as the accused had no 
intention to cause wrongful loss or wrongful gain to any one by inducing the manager 
to make out or give a receipt for the bought note, which had been actually made ever 
to him, but at most an intention to hold him to the contract. As to the note it was 
held that the case did not fall within the second part of this section as no loss of pro¬ 
perty or harm to the manager’s reputation resulted proximately and necessarily from 
the act itself which he was induced to do, viz., acceptance of the contract^. A 
licensed bookmaker, on the assurance of the opposite party that he would pay up his 
losses, if any, punctually on the settling day, flowed the latter to take bets on credit. 
The opposite party failed to pay his debts and on different dates paid cheques to the 
petitioner and induced him to accept further bets on credit. It was held that al' 
though the petitioner was deceived and thereby induced to take bets on credit from 
the opposite party, it could not be said that the act which the petitioner was induced 
to do by reason of such deception had caused or was likely to cause damage or harm 
to him in body, mind, reputation or property. It did not follow that if the peti¬ 
tioner had refused to take bets on credit, the opposite party would of a certainty have 
had to offer bets by paying cash. The opposite party mi^t not have offers any 
bets at all. Therefore the offence of cheating was not committed*. The unautho¬ 
rized allotment of more wagons to a colliery than they were entitled to, through the 
fraudulent or dishonest acts of the servants of a railway company would not cause, 
or would not be likely to cause, any appreciable damage to the railway company’s 
reputation, as the damage would be too temote*. 

Certain recruits were rejected by a Recruiting Officer at Lahore as unfit- The 
accused look them to Lyallpur and offered them to a lambardar on condition that he 
would pay Rs. 50 for each recruit. It ivas arranged that this money would only be 
paid if the recruits were accepted by the Recruiting Officer. The lambardar asked 
the accused whether the recruits had already been rejected and they replied in the 
negative. The lambardar on presenting the recruits to the Lyallpur Recruiting Officer 
was told by that officer’s orderly tliat they bad already been rejected in Lahore. It 
was admitted that the lambardar was not bable to any punishment departmental]}' as 
merely presenting rejected recruits was not an offence unless it was done knowingly. 
It was held Uiat no offence under ss. 420 and 511 had been established as the money 
was not to be paid to the accused by the lambardar unless the recruits were accepted. 
It was further held that the first and secwid ingredients of the offence of cheating 
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existed, but not the third, seeing that the lambardafs action in presenting the recruits 
not knowing that they had been previously rejected was not likely to cause him any 
harm or injury at all. There was wily a possibility that he might suffer annoyance 
in case his explanation was not at once acapted, while the damage or harm caused 
or likely to be caused to the person decdved in mind, body, reputation or property, with- 
m the meaning of this section must be the necessary consequence' of the. act done by 
reason of the deceit practised, or must be necessarily likely to follow therefrom^. 

Explanation.—Concealment of any facts which deceive a person must be dis¬ 
honest ; an improper concealment or suppression of a material fact, which the party 
concealing is legally bound to disclose, and of which the other party has a legal right 
to insist that he ^all be informed, is fraudulent. Where the cheating consists in 
concealment, it must be shown that suppressio veri was a violation of a legal duty or 
it was an illegal omission in facR 

The explanation to this section refers to the actual deception itself and not 
to the concealment of a deception by some one else^. 

Puffing.—The authors of the Code say i “ If all the misrepresentations and 
exaggerations in which men indulge for the puipi^ of gaining at the expense of others 
were made crimes, not a day would pass in which many thousands of buyers Md 
-sellers would not incur the penalties of the law'. It happens hourly that an article 
which IS worth ten rupees is affirmed by the seller to be dieap at twelve rupees, and 
by the buyer to be dear at eight jrupees. The seller comes down to eleven rupe^, 
and declares that to be his last word; the buyer rises to nine,, and says that he will 
go no higher, the seller falsely pretends that the article is unusually good of its kind, 
tlie buyer that it is unusually bad of its kind ; the seller that the price is likely soon to 
rise, the buyer that it is likely soon to fall Here we have deceptions practised for 
the sake of gain, yet no judicious legislator would punish these deceptions.. .The 
moralist may regret this; but the legislator sees that the result of the attempts of 
the buyer and seller to gain an unfair advantage over each other is that, in the vast 
majority of cases, articles are sold for the prices which it is desirable that they should 
fetch, and therefore he does not think it necessary to interfere. It is enough for 
him to know that all this great mass of falsehood practically produces the same 
effect which would be produced by truth; and that any law directed against such 
falsehood would in all probability be a dead letter, and would, if earned into rigorous 
execution, do more misdvief in a month than all the lies which are told m the making 
of bargains throughout all the bazaars of, India produce in a'century 

Where the allegation against the accused was that he advertised in the papers 
that he was willing to sell an almost new jazz set, and the complainant answered the 
advertisement and after some correspondence sent the price settled to the accus^. 
and on receipt of the goods the complainant found that they were not of the quality 
he expected according to the advertisement and certain articles mentioned in the 
list were not sent, and the accused was summoned to answer a charge of cheating; 
it was held that the allegations were insufficient to justify the prosecution of the 
accused for a cnminal offence, and the proceedings against the accused were quash¬ 
ed. The giving of untrue praise of articles by a seller does not amount to a crimi¬ 
nal offence^. 

English cases .—A simple misrepresentation of the quality of goods is not a 
false pretence*. In order to obtain an advance of money on a large quantity of 
plated spoons, the defendants represented to a pawnbroker that they were of the 
quality, that they were equal to Elkington's A, that the foundation was the best 
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material, and that they had as much silver upon them as Elkington’s A. The jury 
found that these representations were wilfully false, and that by means of them an 
advance of money was made. It was hdd that the representation being a mere 
exaggeration or pulling of the quality of the goods in the course of a bargain, it was 
not a false pretence^ This case was governed by the maxim simple commendatio 
non obligat. Any exaggeration or deception in the ordinary course of dealings bet¬ 
ween the buyer and the seller during the progress of a bargain cannot be the subject 
of a criminal prosecution But when the thing sold is of an entirely different des¬ 
cription from what it is represented to be and the statements made are not in form 
an expression’of opinion or mere praise, the offence of cheating will be committed. 
Where, therefore, ^e accused induced the prosecutor to purchase a chain from him 
by fraudulently representing that it was 15-carat gold, when, m fact, it was only a 
tnfle better than 6-carat, knowing at the time that he was falsely representing the 
quality of the chain as 15-carat gold, it was held that the statement that the chain 
was 15'Carat gold, not being mere exaggerated praise, nor relating to a mere matter 
of opinion, but a statement as to a specific fact withm the knowledge of the accused, 
was a false pretence* 

The accused induced the prosecutor to buy certain plated goods plate at an 
auction for £7 on the representation that they were the best silver lined with gold, 
and worth £20 The foundation of the goods was Bntannia metal, instead of 
nickel, as in the best goods, covered with a transparent film of silver, and they were 
worth only about 30s. It was held that there was no false pretence. The Court 
said : “ It is most important not to bnng within the cnminal law the ordinary 
enhancing of value and quality by the seller of goods. There is always a conflict 
of knowledge and skill between a buyer and seller, the one wishing to buy as advan¬ 
tageously, and the other to sell as advantageously as he possibly can, and it would 
be very dangerous to extend the criminal law to such cases. At present the line is 
fixed, and there must be a false representation of an existing fact, operating on the 
imnd of the buyer, and deceiving him in such a manner that he cannot protect him¬ 
self against it">. 

Statutory application.—The Bombay City Police Act (Bom. Act IV of 1902), 

8 126; the Madras City Police Act (Mad Act 111 of 1888), s 51. 


CASES. 


Vendor and purchaser.—The selling of milk and water in about equal pro¬ 
portion as pure milk would support a finding of cheating*. Where a person was 
purposely sent to buy milk knowing it was watered, m order to proscrate the seller. 
It was held that as there was no deception a conviction for cheating would not stand*. 
But according to Government of Bengal v. Umesh Chunder Miller*, the seller would 
probably be guilty of an attempt to cheat \Vherc the accused sold nasty sweetmeats, 
it was held that he could not be held guilty of this offence as the purchaser might have 
tasted Uic sweetmeats before buying them*. Where the accused sold liquor, measuring 
It with a glass which was not a presenbed measure, and of which they fraudulently 
misrepresented the capaaly, it was held that they ought to ha\e been tried for this 
offence and not for one under s. 265*. 'Where a licensed opium vendor sold opium 
at rates higher than those fixed by the Government, it was held that he had com¬ 
mitted this offence*. Where the vendor of immovaWe property omitted to mention 
that there was an incumbrance on the property, it was held that he could not be 
convicted of cheating unless it was shown ciUier that he was asked by the % endec 
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whether the property was incumbered and said it was not, or that he sold the pro¬ 
perty on the lepraentation that it was unincumbered^. 

The vendee defendtint in a suit for pre-emption compromised the suit, the 
plaintiff agreeing to pay a certain sum in cash and to discharge certain incum¬ 
brances on the property in suit. It was subsequently discovered that the vendee 
had, after his purchase but before the suit, mortgaged the property, which was the 
subject of the suit for pre-emption. It was held that the vendee could not, on account 
merely of his omission to disclose the existence of this subsequent mortgage, be held 
guilty of cheating^ D sold certain trees to S which stood on land in. r^pect of 
which D held a mortgage. D brought the land to sale under the mortgage and pur¬ 
chased it before the sale of the trees by him to S; but in the interim the mortgagor 
had given the trees in suit to other persons as compensation for certain trees fthich 
the mortgagor had wrongfully cut down. S was resisted m cutting the trees and 
found that the trees belonged to certain other piersons S complained to D but D 
put him off and eventually drove him away with abuse and would not return the 
money. It was held that D was guilty of dishonestly concealing the facts within 
the meaning of the explanation of this section*. 

The accused contracted to supply to the complainants 260 bales of fully good 
machine-ginned cotton In fulfilment of this contract, he delivered as many bales 
largely composed of cotton-seed, raw cotton and rubbish, carefully packed into the 
middle, while all round the sides was placed good ginned cotton. The percentage 
of the admixture was from 6 to 15 per cent, as against the normal admixture of i or 
1 per cent The accused was shown to have business relations with a factory which 
owned ginning machines which were capable of making the admixture, and was 
found to be present there whilst the machines were ginning such adulterated cotton. 
It was held that the accused was guilty of cheating*. 

Missutement as to nature of goods.—The accused, a travelling hawker, re¬ 
presented to the prosecutor's wife that he was a tea-dealer, and mduced her to buy 
certain packages which he stated to contain good tea, but three-fourths of the contents 
of which was not tea at all, but a mixture of substances unfit to drink and deleterious 
to health It was held that he was guilty of false pretence*. 

Where the offence charged consisted of selling or pawning as genuine gold 
mohurs of the reign of Shahajahan silver rupees of that reign which had been giH 
or in some way covered over with gold, it was held that this offence had been com- 
mitted® 

Where property is delivered, fraudulent or dishonest intention on the part 
of the accused is necessary t where any act is done, through deception, that aci 
should have eSused damage or barm.—Where the accused gave a false name and 
address in order to shield prosecution for an offence ^; where the accused falsely told 
his master’s brother that his master was ill m a certain village and so induced him 
to go to that village *; and where the accused presented a stolen note to a shopkee^ 
for encashment, and in reply to the inquiry of the shopkeeper after he had cashw 
the note gave his name falsely’, it was bdd that this offence was not committed 
■Where the accused secretly entered an exhibition building without having purchased 
a ticket, and was there apprehended, it was held that such act did not amount to 
cheating because he had not made a false representation to anyone'®. If the accused 
had said to the door-keeper that he had a ticket, and had thus obtained to 

the building, that would have been cheating Where a person, who purchased nee 
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from a famine-relief officer, at a certain rate, on condition that he should sell it at 
a pound less, was convicted of cheating because he did not sell it at the rate agreed 
on, It was hdd that as there was no wrongful gain or loss to anyone, no offence was 
committed*. For, the rice having been sold to him, and he having paid for it, it was 
not unlawful for him to sell it again at such pnai as he thought fit. The fact that 
a trader in a statement of his account includ^, amongst other articles delivered, an 
article, which the complainant alleged she bad returned, was held not to amount to 
cheating unless it was proved that he had done so with an intention to defraud and 
had obtained a payment of the whole bill or of the bill in part including the price of 
that article® Where a person attempted to obtain his recruitment in the police by 
giving certain information, which he knew to be fals^ to the District Superintendent 
of Police, It was held that he had not thereby committed the offence of attempting to 
cheat, because the act was not likely to cause damage or harm to the person deceived 
in body, mind, reputation or property* Where the accused promised to withdraw his 
•charge against the complainant’s brother-m-law and others without intending to do so, 
and thereby deceived the complainant and mduced him to withdraw his charge against 
the accused, it was held that the act of the complainant so induced by the accused's 
deceit could not be said to be one likely to cause damage or harm to him in body, 
mind, reputation or property within the meaning of this section and that the accused 
was not, therefore, guilty of cheating* Where a person was charged with cheating the 
■Registrar of the Uni\'ersity of Madras by passing himself off for another person and 
trying to obtain a duplicate of the Matriculation certificate of that other person, it 
was held that as there was no proof of harm or damage to the Registrar or to the 
University and no wrongful gain to the accused or loss to the University the charge 
of cheating must fail'^. Where the accused, a public servant, purchased at an auction 
a quantity of waste-paper, bidding for it under an assumed name, it was held that in 
the absence of any rule forbidding employees m the office to bid at such sales, the 
conviction of the accused under this section could not be sustained*. The accused were 
charged before the District Magistrate with cheating m that they waylaid certain intend* 
mg customers of the complainant and falsely represented themselves as belonging to the 
complainant’s shop, took them to their own shop on the pretence that it was the shop 


injuriously affected the business of the complainant.. It was held that the conviction 
was bad^. 

The accused, a shopkeeper, having sold goods worth Rs. 2-13-0 to a customer, 
received in payment two currency notes one of Rs 2-S-O and the other of Re. 1. In¬ 
stead of returning eleven annas, as he ought to have done, he paid only 0-9-3 to Uie 
customer, saying that the notes were not worth their face value. On these facts, 
the accused was convicted of cheating It was held in revision that the offence of 
cheating was not committed, for there was no deceit, inasmuch as the customer was 
not induced to hand over the notes by any representation on the part of the accused 
that he would get cliange calculated on the face value of the notes but the notes were 
handed over in the ordinary course of the sale and purchase and what really happen¬ 
ed was that a dispute then arose as to the correct amount of the change due to the 
customer*. 
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■whether the property was mcumbered and said it was not, or that he sold the pro¬ 
perty on the representation that it was unincumbered*. 

The vendee defendant in a suit for pre-emption compromised the suit, the 
plaintiff agreeing to pay a certain sum in cash and to discharge certain incum¬ 
brances on the property in suit. It was subsequently discovered that the vendee 
had, after his purchase but before the suit, mortgaged the property, which was the 
subject of the suit for pre-emption. It was held that the vendee could not, on account 
merely of his omission to disclose the existence of this subsequent mortgage, be held 
guilty of cheating2. D sold certain trees to S which stood on land in. respect of 
which D held a mortgage D brought the land to sale under the mortgage and pur¬ 
chased It before the sale of the trees by him to S; but in the interim the mortgagor 
had given the trees in suit to other persons as compensation for certain trees which 
the mortgagor had wrongfully cut down. S was resisted in cutting the trees and 
found that the trees belonged to certam other persons. S complained to D but D 
put him off and eventually drove him away with abuse and would not return the 
money. It was held that D was guilty of dishonestly concealing the facts within 
the meaning of the explanation of this section’. 

The aaused contracted to supply to the complainants 260 bales of fully good 
machine-ginned cotton In fulfilment of this contract, he delivered as many bales 
largely composed of cotton-seed, raw cotton and rubbish, carefully packed into the 
middle, while all round the sides was placed good ginned cotton The percentage 
of the admixture was from 6 to 15 per cent, as against the normal admixture of 1 or 
1 per cent. The accused was shown to have business relations with a factory which 
owned ginrung machines which were capable of making the admixture, and was 
found to be present there whilst the machines were ginning such adulterated cotton. 
It was held that the accused was guilty of cheating*. 

Misstateraeot as to nature of goods.—^The accused, a travelling hawker, re¬ 
presented to the prosecutor’s wife that he was a tea-dealer, and induced her to buy 
certain packages which he stated to contain good tea, but tliree-fourths of the cont^ts 
of which was not tea at all, but a mbcture of substances unfit to drink and deleterious 
to health It was held that he was guilty of false pretence’. 

Where the offence charged consisted of selling or pawning as genuine gold 
mohurs of the ragn of Shahajahan silver rupees of that reign which had been g>lt 
or in some way covered over with gold, it was held that this offence had been com¬ 
mitted*. 

Where property is delivered, fraudulent or dishonest intention on the part 
of the accused is necessary : where any act is done, through deception, that act 
should have ciused damage or harm.—^Where the accused gave a false name and 
address in order to shield prosecution for an offence^; where the accused falsely told 
his master’s brother that his master was ill in a certain village and so induced him 
to go to that village’; and where the accused presented a stolen note to a shopkee^ 
for encashment, and in reply to the inquiry of the shopkeq>er after he had casl^ 
the note gave his name falsely’, it was held that this offence was not committim. 
Where the accused secretly entered an exhibition building without having purchase 
a ticket, and was there apprehended, it was held that such act did not amount to 
cheating because he had not made a false representation to. anyone*®. If the accuse 
had said to the door-keeper that he had a ticket, and had thus obtained access to 
the building, that would have been cheating. Where a person, who purchased ncc 
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from a famine-relief officer, at a certain rat^ on condition that he should sell it at 
a pound less, was convicted of cheating because he did not sell it at the rate agreed 
on, It was held that as there was no wnmgful gain or loss to anyone, no offence was 
committed*. For. the nee having bem sold to him, and he having paid for it, it was 
not unlawful for him to sell it again at such price as he thought fit. The fact that 
a trader m a statement of his account indud^, amongst other artides ddivered, an 
artide, which the complainant alleged she had relumed, was held not to amount to 
cheating unless it was proved that he had done so with an intention to defraud and 
had obtained a payment of the whole bill or of the bill in part induding the price of 
that article^ Where a person attempted to obtain his reemitment m the police by 
giving certain information, which he knew to be false, to the District Superintendent 
of Police, it was held that he had not thereby committed the offence of attempting to 
cheat, because the act was not likely to cause danwge or harm to the person deceived 
in body, mind, reputation or property®. Where the accused promised to withdraw his 
charge against the complainant’s brother-in-law and others without intending to do so, 
and thereby deceived the complainant and induced him to withdraw his charge against 
the accused, it was held that the act of the complainant so induced by the accused’s 
deceit could not be said to be one likely to cause damage or harm to him in body, 
mind, reputation or property within the meaning of this section and that the accused 
was not, therefore, guilty of cheating*. ^Vhere a person was charged with cheating the 
■Registrar of the University of Madras by passing himself off for another person and 
trying to obtain a duplicate of the Matriculation certificate of that other pierson, it 
was held that as there was no proof of harm or damage to the Registrar or to the 
University and no wrongful gain to the accused or loss to the University the charge 
of cheating must fail®. Where the accused, a public servant, purchased at an auction 
a quantity of waste-paper, bidding for it under an assumed name, it was held that in 
the absence of any rule forbidding employees in the office to bid at such sales, the 
conviction of the accused under this section could not be sustained^ The accused were 
charged before the District Magistrate with cheating in that they waylaid certain intend* 
mg customers of the complainant and falsely represented them^ves as ponging to the 
complainant's shop, took them to their own shop on the pretence that it was the shop 
of the complainant and sold sweets to them. It appeared that the customers sustained 
no pecuniary loss in consequence of the accused’s acts who apparently had not tried to 
make anything out of thdr victims and had only charged the market rate for the s\vccts. 
The Magistrate convicted the accused of cheating, holding that the deception must have 
injuriously affected the business of the complainant. It was held that the conviction 
was bad^. 

The accused, a shopkeeper, having sold goods worth Rs. 2-13-0 to a customer, 
received in payment two currency notes one of Rs. 2-8-0 and the other of Re. I. In-’ 
stead of returning eleven annas, as he ought to have done, he paid only 0-9-3 to the 
customer, saying that the notes were not worth thdr face value. On these faff 
the accused was convicted of cheating. It was held in revision that the offence of 
clieating was not committed, for there was no deceit, inasmuch as the customer was 
not induced to hand over the notes by any representation on the part of the 
that lie would get change calculated on the face value of the notes but the notes were 
handed over in the ordinary course of the sale and purchase and what really hanticn 
ed was that a dispute then arose as to the corrett amount of the chance due 
<mstomer*. e lo me 


La\ Ma\\omcd. (18741 22 W. R. (Cr.) 


- Nath Ram Martian v. Burgis, 

(1900^ 5 C W. N. 255. 

* Duatka Prasad. (18S3) 6 .AIL 97. 

* Durttah. (1892) 1 Wcir 477. 

J Snnu«<ni. (1902) 25 Mad. 726. This 
ca‘v lq>'s down bad law It is opposed to 
j{[^(msami. (1S89) 12 NIad. 151;5orAi 


iiu 512. '»»> 

‘ fuc3) 23T\VV. =y . 

1904 .^“"^^^ ^^1 P- ^ ^ 

84?. 2i'"bS 



1040 


LAW OF CRIMES. 


[chap. XVH- 


With a view to escape the payment of just dues of their creditors, the accused,, 
who were retail traders, fraudulently induced the creditors before the closing of the 
dvil Courts for vacation, to grant them some time to pay up. Their object in gain¬ 
ing time was to remove the goods from their shop. The civil Courts having closed 
within the time thus granted, the creditors were prevented from seeking any remedy 
in the civil Courts. It was held that as time was obtained fraudulently the accused 
were guilty of cheating* 

The accused, who was the complainant's paddy-broker and regular paddy-sup¬ 
plier, took from them advances for the purchase of paddy and gave promissory notes 
for the advances in question. From time to time he had supplied paddy the total quan¬ 
tity of which, however, had not been suffident to satisfy all the advances. He last 
obtained an advance of Rs. 4,000 when there was already due to the complainants 
a large sum on the previous advances, but only supplied a further small lot of paddy, 
valued at Rs. 800, and was in consequence prosecuted in respect of this last advance. 
It was held that the facts did not warrant the inference that the accused, at the time 
of obtaining the advance, had no intention of performing his promise, and that, in 
the absence of the proof of any representation at the time on the part of the accused, 
which he knew or had reason to believe to be false, no offence of cheating was com- 
mitted2. 

False entries .—Vfheie the accused was requested to make an entry in a book 
of accounts, belonging to the complainant, to the effect that he was indebted to the- 
complainant in a certain sum found due on a settlement of accounts, instead of mak¬ 
ing this entry entered in a language not known to the complainant that this sum had 
been paid to the complainant, it was held that he had committed an offence of 
attempt to cheat, and not one under s 465*. Where the lessee of a forest presented 
false accounts to a Forest Officer in order to defraud the Government, it was held 
that the offence committ^ was that of attempt to dieat*. 

Fraud by railway passengers.—Where a passenger travelled In a carriage of 
higher class than that for which he had paid fare*; and where a passenger gave some 
part of his luggage to a co-passenger to evade the charge for over-weight*, this offence 
was held not to have been committed. Where a man endeavoured to evade payment 
of a railway fare by the production of an old pass altered as to date and number of 
persons, it was held that he was ^ilty of an attempt to cheat*. Where a railway 
employee obtained a free pass for his wife and mother and handed it over to a woiMn 
who was neither his wife nor his mother and she used it. it was held that he was guilty 
of cheating under s. 420 and not under s. 112 of the Railways Act*. 

Abetment.—The forwarding of fictitious consignment notes was held to be 
abetment®. The accused by falsely representing F, a notorious and practised gambler 
well skilled in all the tricks of gambling, to be a rich merchant, induced the prosecu- 
tor to gamble with him, on the representation that the merchant would fall ^ 
prey if the prosecutor gambled with him, and he (the prosecutor) was thus inducra 
to part with all his property. It was held that those facts were sufficient to sustain 
a conviction for abetment of cheating*®. 


4l6. A person is said to “ cheat by personation ” if he cheats 
Cheating by per- by pretending to be some other person, or by knotv- 
sonauon. ingly substituting one person for another, or repre- 


1 Jlamesfiuar V. CobinJ PrasaJ, (1925) 23 
A. L. J. 433, 26 Cr. L. J, 970. 

2 Afaung Po Lu. (1923) 1 Ran. 397. 

* Kunju Nayar, (1888) 12 Mad 114. 

* Ramajitav /hbajhav, (1875) 12 B. K. 
C. (Cr. C) 1. 

* Dayabkai PaijaTam, (1864) 1 B. H. C. 
140; but such a person becomes liable to 
pay excess fare and penalty under s. 113 (2) 
ol the Indian Railwa>s Act, 1890, which does 


not require intention to defraud ; Horntmatt. 
(1932) a4 Bom. L. R. 1666. . , 

• Paras Ram. (1930) P. R. No. 25 ol 

1903. , 

7 Cunpat, (1868) P. R. N’a 6 of 18oS. 

* Ram Dayal, (1925 ) 2 O. W. N. 510. 

26 Cr. L. J. 1164. ^ 

® Ragfiunath. (1889) Unrep. Cr. CA‘'i 
»® Jahana. (1904) P. R. No. 4 of I9Ck».* 
Cr. L. J. 38. ' 
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senting that he or any other person is a person other than he or such 
otlicr person really is. 

Explanation .—The olfcnce is committed whether the individual 
personated is a real or imaginary person. 

ILLUSTRATIONS 

(a) A cheats by pretending’to be a certain nch banker of the same name. A 
cheats by personation 

Cb) A cheats by pretending to be B, a person who is deceased. A cheats by 
personatioa 

COMMENT 

Ingredients.—This section requires any one of the following essentials :— 

1. Pretension by a person to be some other person 

2. Knomngly substituting one person for another. 

3. Representation that the person representing or any other person is a person 

other than he or such other person really is. \ 

“To ‘personate’ means to pretend to be a particular person "A “As soon 
as a man by word, act, or sign holds himself forth as a person entitled to vote witli 
the object of passing himself ofT as that person, and exercising the right which that 
person has, he has personated him If a person at Oxford, who is not a member 
of the Uru\ersity, go to a shop for the pmpo^ of fraud, weanng a commoner's cap 
and gown, and obtain goods, this appeanng in cap and gown is a sufficient thing, 
although nothing passed in words*. 

Exphnatioo.—^The person personated may be a real or an imaginary person 
CASES. 


False persooatioa at an examioadon.—Where A falsely represented himself 
to be B at a tfniversity Examination, got a hall-ticket under B’s name, and wrote 
papers in B’s name, it was held that A had committed the olTence of cheating by per* 
sonation and forgery*. 

Persooation before a public servaat.—A female vendor started for D, in 
company with thr« persons, to get her deed of sale registered. She fell ill on the 
way, and her three companions went to the Registrar’s office. One of them, a woman, 
there personatai the vendor, and got registry of the deed. She was convicted under 
this swtion and the other two of abetting the offence. It was held that as there was 
no apparent intention on the part of the accused to injure or defraud any one, the 
convictions should have been under the Registration Act and not under the Code®. 
Similarly, where a servant purchased a stamp paper for his master, giving his master’s 
name as if it had been his own, it was hdd that a conviction under this section was 
bad, inasmuch as although there might have been personation, there was no cheating 
as there had been no fraudulent intent* 

Where tlie accused was found to have knowingly represented one J to be B, 
the mother of a sepoy K, who had been killed in action, and thereby induced the 
military authonties to grant a penaon to J to which shfe was not entitled, it was held 
that he had committed this offence’. 

Where the accused travelled by rail without ticket and on arriving at the 


* Per Crompton, J, in Hague, (18&1) 4 
B. & S. 715, 720. 33 L. J. (M. C.) 8t. 

3 Per Blackbum, J, in ibid, p. 721. 
a Batnard. (1837) 7 C. & P. 784. 

* Appasami, (1889) 12 Mad. 151. See 
Ganesh Kbanderao, (1889) 13 Bom. 506. 

s Loothy Bewa, (1869) 11 W. K tCr) 
24, 2 Beng. L. R. (A Cr J.) 25. See M .* 


(1890) 17 Cal. 606, followed in Balaku Vtlhu 
Cnnunai Revision No. 202 of 1909, decided’ 
ra ^ceinber 15 , 1909, pec Q^davaikar and 
Kiught. JJ. (Unrep. Bom.). 

• Karuppanna Ptllai. (18^) l Weir 480 
’ Ktrat Singh, (1907)) 27 A. W. N. 

6 Cr L. J. 426. 
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place of destination presented a foiled railway pass made out in the name of the 
" Servant of Mr. Brown, Assistant Auditor ”—a description which did not apply and 
never had applied to him, it was held that as it was not proved whether he had shown 
the pass to a Ticket Examiner before the completion of his journey, he was guilty of 
an attempt to cheat under this section^. A and L induced the muhamr at a fair to 
wnte out a certificate of sale of a mare giving S as the name of the seller and L as 
the purchaser. A posed as S and affixed thereto his thumb-mark. It was held that 
as the muharm was deceived, A and L were &iilty of an offence under this section 
whatever reason they had for deceiving him and inducing him to write a false certifi¬ 
cated 

Where a person falsely personated another and induced a Health Officer to 
deliver to him a health certificate it was held that he was guilty of this offence. 

Personation by a witness.—A Witness falsely deposing in. another’s name 
should be charged with giving false evidence, under s. 193, and not witli cheating by 
personation*. 

False representation as to caste.—Where the accused represented to the pro¬ 
secutor that a girl was a prahmin and thereby induced him to part with bis money 
on consideration of the marriage of the girl to his brother, when the prl really was^ 
Sudra, it was held that he was guilty of cheating by false personation®. But the 
former Chief Court of the Punjab was of opinion that a person could not be convicted 
of an offence under this section for disposing of a girl representing her to be of a 
different caste from that to which she bdonged®., It held that to describe a Brahmin 
woman as a KirarP, or a sweeper woman whose husband was alive as a Jet widow* 
was not an offence under this section but one under s. 420. 

hlistepresentacioa as to positioo in life.—The first illustration indicates that 
a misrepresentation by false description of one’s position in life falls under this see* 
tion. Where, therefore, a document purported to have been signed by G. L, a put' 
u'&ree, and it was said that it was signed by G. L., but at a time when G. L- was 
not a putuiaree, it was held that this offence had been committed®. Similarly, where a 
person represented a girl to be the daughter of a certain woman of good family, when 
she was within his knowledge the daughter of another woman, it was held that he 
was guilty of this offence^®. 

False statements as to name and perfonnances.—Entries for two handicaps 
were sent to the secretary of an athletic meeting, in the name of Sims, containing a 
statement as to the recent perfonnances of Suns, which were very moderate, and in 
consequence Sims was given long starts. The entries were not written by either Sims 
or the accused. At the meeting the accused, who was a good runner, personated 
Sims, who was absent, and came first in both the races. After the first race the 
handicapper asked the accused whether he was really Sims, whether the performance 
given in the entry form were really his, and whether he had never won a race, as 
in the entry. He answered these (piestions falsely in the affirmative. It was held 
that the accused was rightly convicted of attempting to obtain property by false pre¬ 
tences*’. Under the Code this offence will fall under this section. 


1 Cotindaswamy Natdu, (19H) 21 hL I*. 
J. 748. 12 Cr. L. J. 406. . 

» Ahmada, (1913) P. R. No. 9 of 1914. 
16 Cr. L. J. 139. „ „ 

* Pachinathan, (1919) II 368, 21 

Cr. L. J. 478. ^ ^ 

‘ PxetHd Bkika. (1863) I B H. C. 89. 

® ^^oh,m Chunder St/, (1871) 16 W. K. 
(Cr.) 42. See Komul Doss. (1865) 2 W. R. 
(Cr.) 7 : Puddomonie Boistobce, (1866) 5 W. 
«• (Cr.) 98; Oatre Strtth. (1867 ) 7 W. R. 
jUr.) S 3 ; Bhaxii. (IRM) ITnrPO Tr. ft. 301. 


1903. 


Si«r/iara, (1903) P. L. R- No- 1^9 


Duna Das. (1904) P. R. No 13 of 


1901. 1 Cr. L. J. 949. „ , 

* Jhanda Singh. (1927) P- R- 

1918. 19 Cr. L. J. 335: Ro) Bahadur. (1918) 
P. W. R. No. 28 of 1918. 19 Cr. L- J. Ml. 

• /«v A'urn Singh V. Man Paluck. (1»74P 

21 W R. (Cr.) 41 _ . 

*• Dhunput Ojhah. (1867 ) 7 W. R. (Cr.) 

»> Button, (1900) 2 Q. B. 597. 
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417. Whoever cheats shall be punished with imprisonment of 
Punishment for eitltcr description for a term which may extend to 
cheating oiic \car, or with fine, or with both. 

COMMENT. 

Thjs sccuon punislies simple eases of cheating \Vlien there is delivery of any 
property or destruction of any valuable sccuniy s. 420 is the proper scrtion to apply*. 
The offence under this section is non-cognizable, the one under s 420 is cognizable. 


PRACTICE. 


E\idencc.—^Prerse (1> that the person deceived delivered to someone, or con¬ 
sented that some person shall retain certain property. 

(2) That the person deceived was induced by tlie accused to do as above. 

(3) That such person acted upon sucli inducement in consequence of his 
havnng been deceived by the accused. 

(4) That the accused acted fraudulently or dishonestly when so inducing 
that person. 

Or prove (1) that the person deceived did. or omitted to do, something whicii 
he was not bound to do or omit to do. 

(2) and (3) as above. ' 

(4) That the accused so induced that person intentionally. 

(5) That such act or omission caused, or was likely to cause, damage or 
harm to that person in body. mind, reputation or property. 

There must be some evidence of fraudulent or dishonest intention at the time 
of the omission of the aa in respect of which the cheating is alleged*. Subsequent 
conduct of the accused would be evidence to show the previous dishonest intenUon*. 
The test to be appliol in considering whether, on the trial of an indictment charging 
obtaining money, goods, or credit by false pretences, evidence of acts of the defendant 
subsequent to those which are the subject of the indictment is admissible, is whether 
the ewdcnce is relevant. A connection roust be shown to exist between the acts 
•which are the subjttt of the indictment and the a^ sought to be proved. The fact 
that the subsequent acts show that the accused has committed an offence distinct from • 
that which is charged in the indictment is not sufficient to make evidence of the subse¬ 
quent acts admissible if a connection is shown to exist between the transactions*. The 
accused was tried for obtaining eggs by false pretences; it was proved that he had 
falsely represented by advertisement in newspapers that he was carrying on a bona 
fide dait^tnan’s business. Evidence was admitted that subsequent to the transaction 
in question he had obtained eggs from other persons by means of similar advertise¬ 
ments. It was held that such evidence was admissible*. The accused was mdicted 
for obtaining a cheque by falsely pretendmg that another cheque, which he then gave 
to the prosecutor, was good and valid order for the payment of money. The prose¬ 
cutor deposed that he gave his cheque to the accused on the faith of the accused's 
statement that a cheque, which the accused then gave to the prosecutor, was a good 
cheque. The chwjue given by the accused was dishonoured The accused stated 
that when he gave the cheque he expected a payment which would have enabled him 
to mat It. The accused was acquitted. He was then tried on a second indictment, 
charging him with obtaining from other persons three sums of money on three cheques 
-which were dishonoured. To prove guilty knowledge the prosecutor in the first case 
was called, and gave the same evidence as in the first case. It was held that his 
evidence was admissible for the purpose of proving guilty knowledge*. 

At the trial of an accused person on an indictment charging him with obtain- 


1 Sher Stngh. (1928) 10 Lah. 513. 

* Hargovandas. (1872) 9 B. H C. 448; 
Fatul. (1886) Cr. R. No. 66 of 1887, Unrep. 
Cr. C. 312 ; Venkatochala Ptllat, (1888) 1 
Weir 476; Vtiaswami, (1881) 1 Weir 47k 


3 Htttamun Hulwye, (1866) 

* Smith, (1905) 20 Cox 804. 
s Rhodes, [1899] 1 Q. B. 77. 

* OH«. [1900] 2 Q. B. 75a_ 
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ing a pony and cart by false pretences on June 4, 1909, evidence was admitted that, 
on May 14, 1909, and on July 3,1909, the accused had obtained provender from other 
persons by false pretences different from those alleged in the indictment. Tlie accused 
was convicted. It was held that the evidence was wrongfully admitted, as it did 
not show a systematic course of fraud, but merely that the accused was of a general 
fraudulent disposition, and therefore it did not tend to prove the falsity of the repre¬ 
sentations alleged in the indictment; that although there was suiTicicnt evidence of 
the false pretences alleged to justify Uie conwction, the evidence as to the other cases 
might have influenced tlie jury, and the conviction must, therefore, be set aside'. 

Evidence witli regard to a previous act of fraud alleged to have been com¬ 
mitted by an accused who is on his trial on a cliargc under s. 420, is inadmissible m 
l.aw. Sucii evidence cannot be brouglit in either under s. 14 or s. 15 of the Indian 
Evidence Act. the case being one in whicli tlic innocence or guilt of the accused depends 
upon proof of actual facts and not upon the state of the accused’s mind*. On a 
charge against the accused of cheating by falsely representing that he was the dciccn 
of an estate and could procure for tlie complainant an appointment to the vacant 
post of manager to tlie estate and thereby obtaining a sum of money as a pretended 
security deposit, evidence of instances of similar but unconnected transactions with other 
persons, before and after the date of the offence charged, was admissible under ss. 14 
and 15 of the Evidence Act, not to establish the iactum of the ofTcnce but to prove* 
that tile transaction m issue was one of a systematic series of frauds, and that the 
intention of the accused on the particular occasion m question was dishonest and 
fraudulent*. 


Procedure.—Not cognizable—Warrant—Bailable—Compoundable when per¬ 
mission is given by the Court before which the prosecution is pending—Triable by Pre¬ 
sidency Ivlagisirate or Magistrate of the first or second class. 

A criminal Court sliould not, save for very exceptional reasons, go beliind the 
finding of a civil Court and convict of dicating a person who upon the very sa^ 
Jacts has succeeded in satisfying a civil Court upon the merits of the case or the justice 
of his claim. Parties should not be encouraged to resort to the criminal Court in 
cases in which the point at issue between tlicm is one which can more appropnately 
be decided by a civil Court*. 


Attempe to cheat.—In a prosecution on a charge of attempting to cheat a cer¬ 
tain person, that pereon need not be the complainant*. 

Charge.—In the case of cheating the charge must set out the manner in whi^ 
the offence was committed. Wliethcr the words of the charge are reasonably suffi¬ 
cient to give the accused notice of the accusation which he has got to meet depends 
upon the circumstances of each jiarticular case. The omission to state the manner 
of the cheating is regarded as material or not according as the accused has or 
not in fact been misled by the omission and the omission has or has not occasioned 
a failure of justice®. 

The charge should run thus:— 

I {.name and office of Magtstrale, etc.) hereby charge you (name of accused) 
as follows;— 

That you, on or about the-day of-, at-, (set out tke manner tn 

which the cheating was committed), and thereby committed cheating, an offence 
punishable under s. 417 of the Indian Penal Code, and within my cogmzance lor 
within the cognizance of the Court of Session (or the High Court)]. 

And I hereby direct that you be tried [by the said Court (jh cases ined by 
Magistrate omit these words)] on the said charge. 


' Fisher, |1910] 1KB. 149 
2 Gokul Khatik, (1924) 29 C. W. N. 482, 
26 Cr. L. J, 906 

» Debendra Prasad. (1909) 36 CaL 573. 

* Biskan Das, (1909) P. R No 33 of 1910, 
12 Cr. L J. sA 


» Mahadev Lai v. Dhonraj Matsji,(1908) 
12 C. W. N. 750. 7 C L. J. 375, 7 Cr. L J- 

* Kedarnaih Ckakravarti, (1924) 41 
J. 172. 29 C. W. N. 408, 26 Cr. L- J- 849. 
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^\'herc an accused person attempts to cheat a whole body of villagers and 
speaks to them in a body and not to each individual villager for the purpose, he may 
be tried on one charge for eacli attempt to get money from them*. There should be 
as many charges as there are persons cheated*. 


418. Whoever cheats with the knowledge that he is likely 
to c^usc wrongful loss to a person whose interest in 
the transaction to which the cheating relates, he was 
bound cither by law, or by a legal contract, to pro¬ 
tect, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or witli fine, or with both. 


Cheaiuig wth 
knowledge that 
wTongiul loss may 
ensue to person 
whose interest 
odender is bound 
to protect. 


COMMENT. 


This section applies to cases of cheating by a guardian, a trustee, a solicitor, 
an agent, or manager of a Hindu family, a kuinavan of tum-ard m Malabar or by 
directors or managers of a bank in fraud of the shareholders. It is the abuse of trust 
that is visited with severe pum'shment. A Mahomedan, who represents himself to 
be a Hindu for the purpose of getting an employment with a Hindu, who would not 
employ a Mahomedan, commits an offence imder this section*. 

False balance-sheets,—If the directors, manager and accountant, dishonestly, 
that is, to obtain wrongful gam for themselves or to cause wrongful loss to others, 
put before the shareholders balance-sheets which they knew to be materially false 
and misleading and likely to mislead the public as to the condition of the bai^, and 
conceal its liuc condition and thereby induce depositors to allow their money to re¬ 
main in deposit in the bank, they commit an offence under this section*. But the mere 
fact that directors pass an incorrect balance-sheet is not sufficient to charge them with 
cheating. The guilty knowledge of each director cannot be presumed from the fact 
that he authorizes the issue of a balance-sheet containing false entries The nature 
of false statements, the ease or difficulty with which their truth or falsity can be as¬ 
certained, the course of business of the company, and the position, experience and 
attainment of each individual director, are some of the circumstances that should be 
considered*. 

False prospectus.—The following observations of Lord Halsbury are very 
important in fixing liability for a false prospectus:—“ If by a number of statements 
you intentionally give a false impression and induce a person to act upon it, it is 
not the less false although if one takes each statement by itself there may be a diffi¬ 
culty in shewing that any specific statement is untrue"*. 


PRACTICE. 


Evidence.—Prove (1) that the accused cheated some person (see s. 417). 

(2) That he was under a legal obligation to protect the interest of that per¬ 
son. 

(3) That the cheating had relation thereto 

(4) That he knew he was likely to cause wrongful loss to such person. 
Procedure.—Not cognizable—Warrant—Bailable—Compoundable when per¬ 
mission is given by the Court before which the prosecution is pending—Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first or second cl a s s , 


I Johan Subarna, (1905 ) 2 C. L J. 618, 
JO C W. N. 520. 3 Cr. L J. Ill, 

* Kailask Chandra Pal, (1918) 46 Cat 
712. 


(1913) 7 L. B R 143. 15 Cr. L. J. 80 
“ Seddon v. Loane. (1910) 9 M I.. T 20 
Peefs U. v. Ttciss, (18961 A 
C^72. ^1; Rex V. Kyhant, I1932j 1 K B. 


Shexbaz. (1903) 18 S. L. R. 59. 

Moss. (1893) 16 All. 88. See CJiffoid. 
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Qiarge.—I (name and off\ce of Afagisirale, etc.,) hereby charge you (name 
of accused) as follows;— 

That you, on or about the-day of-. at-, cijcaled XY by doing an 

act, to wit-. with the loiowledge that you were thereby likely to cause wrongful 

loss to the said XY whose interest in the transaction to which the cheating rdated 
you were bound cither by law (or a legal contract) to protect, and that you thereby 
committed an ofTence punishable under & 418 of the Indiap Penal Code, and within 
my cognizance \ot the cognizance of the Court of Session (or the Higli Court)). 

And I hereby direct that you be tried (by the said Court (ih cases tried by 
Magtstrale omit these u'ords)] on Uic said charge. 

419. Whoever cheats by personation shall be punished with 
Punidimcnt for imprisonment of either description for a term 

cheating b\ per which ma> cxtciid to thrcc years, or with fine, or 

with both. 


COMMENT. 

This section provides pumshment for the offence desenbed in s. 416. 

PRACTICE. 

tvidcQce.—Prove U) that the accused cheated the complainant 

(2) That he did so by pretending to be some oUier person ; or by knowingly 
subtiituting one person for anotlier; or by representing that he, or some other per¬ 
son. IS a person other than the person he really is. 

Pfoccducc.—Cognizable—^Wanant—Bailable—Compoundable when permis¬ 
sion i& given by tiie Court before which the prosecution is pending—Triable by Court 
of Session. Presidency Magistrate, or Magistrate of the first or second dass. 

Charge,—I (name and office of Magtsltait, etc.) hereby charge you (name 
of accused}, as follows — 

That you, on or about the — —day of-, at-, pretending to be (specify 

the person personated) \ot knowingly substituted A for B or represented that you or 
A were so and sn)), and thereby committed an offence pumshable under s, 419 of 
tile Indian Penal Code, and within my cognizance (or within the cognizance of the 
Court of Session (or the High Court)). 

And I hereby direct that you be tried Jby the said Court (m cases tried by 
Magtstrate omit these words) J on the said charge. 

420. Whoever cheats anJ thereby* dishonestly* induces the per¬ 
son deceived to deliver any property’ to any per- 
diSy md“ son, or to make, alter or destroy the whole or any 

mg delivery Of pro- part of a valuable security , or anything wnicn is 

signed or scaled, and which is capable of being 
converted into a valuable security, shall be punished with imprison¬ 
ment of cither description for a term which may extend to seven 
years, and shall also be liable to fine 

COMMENT. 

Simple cheating is punishable wider s, 417. But where there is delivery or 
destruction of any property or alteratkm or destruction of any valuable secunty result¬ 
ing from the act of the person decaying, the proper section to apply is this s^on 
and not s 417- Section 417 covere of cheating in which though there is fraud 
yet there is no intention of causing wre®gful loss, or wrongful gain. The word 
‘ fraudulently ’ is not used in s. 420. 
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1. ' And thereby.—These words do not imply that some further act of deli- 
\-cry is necessary’ alter Uie offence of chcatir^ is completed, for the offence of cheat¬ 
ing is not complete unless tlie deception is effecti\-c. They are only designed to in¬ 
troduce a description of a particular sort of cheating i e, when tlie effect of dicating 
is to induce Uie deli\er>' of property or the alteration or destruction of a valuable secu¬ 
rity'. 


2. ’Dishonestly’.—See s 24, supra The word "dishonestly” implies a 
deliberate intention to cause wrongful gain, or wrongful loss, and when this is coupled 
with dicating the offence is punishable under this section*. The dishonest intention 
must eiiJier precede or accompany the act of dishonesty*. A young boy was marned 
to a girl who was much older The girl having grown up to womanhood, the 
mother and the elder brother of the boy suggested to U)e father of the girl to return 
certain ornaments which had been given to tlie bride at the time of marriage and 
thus put an end to the marriage. The father called a panchayal of leading men, 
and in accordance with their advice the ornaments demanded were made over and 
a formal receipt written and signed by the parties. Subsequently, the bride’s father 
charged the boy’s mother and brother with cheating. It was held that the charge 
of cheating could not be entertained as it was found that there was no dishonest 
inducement* Two contracts were entered into between the complainant and the 
accused, one for the sale by the complainant of a certain number of shares of a par- 
ticubr kind and the other for the purchase by the complainant of certain shares of 
another kind. Subsequently, when the position between the parties was th^ the 
contraa regarding the purchase by the complainant was either cancelled or so dis¬ 
puted that It could not be enforced except by litigation the accused induced the 
complainant to part with his shares promising to give him back cash for it but 
instead of doing it he offered to credit the value thereof against the sum due to him 
under the other contract and subsequently tendered the amount less the loss sustained 
by him for the nonffulfilment of the other contract; it was held that the action of 
the accused was dishonest and fraudulent within the meaning of this section*, hfere 
breach of a contract cannot give rise to a criminal prosecution. The distinction between a 
case of mere breach of contract and one of diealing depends upon the intention of the 
accused at the time of the alleged inducement which may be judged by his subse¬ 
quent act but of which the subsequent act is not the sole* criterion. ^Vhere there 
IS no dear and conclusive evidence of the criminal intention of the accused at the 
ume the offenoe is said to have been committed and where the party said- to be 
aggrieved has an alternative remedy in the avil Court, the matter should not be 
allowed to be fought in the cnminal Court*. 

3. ' Deliver any property Property' in this section refers only to movable 
property’. ’Movable property’ is defined in s. 22, supra. It includes money*, Tl'h*- 
ther an article is or is not ‘ property ’ does not depend upon its possessing a mcoey or 
market value. If it has some special value for the person or persons 

it IS ‘ property ’ even though its value cannot be measured in money. A esriSsite 
of having passed an examination is therefore’property ’ within the 
section*. So is a promissory note. The accused who had left certain prccu'iaw 
notes with the complainant as security for a loan, dishonestly induced him to Tctum 
the promissory notes pretending that they were required to collect mcoey from the 
debtors with the aid of which the complainant vrould be paid, but fr> of doin" 
so disposed of them and did not pay the awnplainant. It was held that the za 
of the accused in dishonestly inducing the complainant to return the sarre to bun 


» Sanualdas. (1017) 11 S L R. 67. 18 
Cr. L. J. 990 

* Ba Shein. (1920) 13 B. L. T. 239, 10 
L. B. R, 366, 22 Cr L. J. 721. 

* Hemiat. (1910) 11 Cr. L. J. 295. 

* fumman. (1923 ) 21 A L. J. 321. 

® Aswini Kumar Chatlerji. (1921) 25 C, 
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constituted cheating^. When property is ddivercd by means of cheating the offence 
falJs under the first clause*. Where a person issued cheques for some goods uhich 
were dishonoured and from the circumstances it could presumed that he must 
have been aware that the cheques would be dishonoured so that the failure to meet 
payment of the cheques was not accidental, it was held that he was guilty under 
this section^ 

Deli\ery of money.—The accused falsely representing himself to be the 
manager of an estate induced one G to borrow some money and pay it to him aa 
advance of security money to be deposited for a post promised by him to G. He 
then put off G from time to time and at length when he was found out, he promised 
to return the money it was lidd that the offence of cheating was completed as 
soon as the accused obtained the money by a promise which he knew he could not 
fulfil The fact that long ahmvarda the accused paid back under pressure a part 
of the money, did not in any w'ay alTca his criminality. The test of criminality is 
what was in his mind at the time when the money was given to him and whether 
he at that time inioided to repay tlic same*. G, by falsdy representing to L that 
G had been instructed by a competent authority to recniit unskilled labour for service 
in Africa and that G would, on pajonent of a certain sum of money as a fee for 
registering L 3 name, be able to engage L for service in tliat country, induced L to 
pay G tlic said foe, U was hUd tiiat G h-id committed this offence*. Where an accused 
person had taken a ransom for the restoration of stolen properly, and failed to return 
that property to the person who had paid him the ransom, it was held that be ought 
to lx convicted of tlic more serious offence of cheating under this section*. The 
accused drew a hundi and borrowed money on it, without assuring himself that 
drawee, with whom he had no previous dealings and who was not supplied with 
funds, would honour the same The money so borrowed was spent by him on his 
own purposes The kundt, when presented for payment, was dishonoured by^ Che 
drawee The accused, thougli apprized of the dishonouring, took no steps either 
to have the hundt honoured or to repay Uie money borrowed on the Awmfi; but made 
himself scarce. It was held that he was guilty of cheating under this section*. Ac¬ 
cused adulterated saccharine with bicarbonate of soda and put the mixture into tins 
which he gave to a broker to sell. The broker sold the mixture as genuine sacchanne 
and received money for«it, which he made over to the accused. It was held that 
the accused was guilty of Seating and abetting that offence* 

Suppression of facts.—^Mcre suppression of some facts at the lime of borrow¬ 
ing money docs not amount to cheating where there is no evidence of either active 
deception or diriioncst or irauduient aclioa So where a person mortgaged to another 
for Rs 1,000 a mortgage executed in liis favour of a house for Rs. 2,000 and also 
agreed that m case of his mortgasce not being able to recover his money from the 
mortgage rights he would make ge»d the money from his other property, there is 
tio element of cheating in that person's act even if he knew at the time of borrowing 
money that this mortgagor's title to the house was defective, and did not_ disclose 
this defect to his creditor* But where the vendor of property has deceived the 
purchaser into believing that there was only a particular incumbrance on the prof^y 
sold whereas m fact there were other incumbrarKcs known to the former, it was 
that the vendor would be guilty of cheating even if the purchaser was empowered 
by a covenant m the sale-deed to recover any further moneys for which the proper^ 
might be liable'®. Under s. 200 of the Transfer of Property Act, as amended by the 
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Amending Act XX of 1929, no char^ can be enforced against any property in the 
hands of a person to wliom such property has been transferred for consideration 
and without notice of the diarge. A person, wlw conaak the charge from such 
a transferor is not guilty of the offence of cheating'. 

Delivery of money under an immoral contract.—^The accused agreed to let 
her daughter on hire to die complainant for concubinage for one year in consideration 
of Rs. 70. out of whidi she rccened Rs 35 in advance Later, she refused to carry 
out the contract or to return the advance She was convicted of clieating It was 
held. rc\crs.ing the con\iciion, tliat a party to an immoral contract should not be 
alloucd to prosecute on a criminal charge when he could not get performance of the 
contract m a anl Court* Where while certain persons were being tried for an 
oiTcnce, the accused representing that he could influence the Court in their favour 
recaied money from tlicm and on his being prosecuted for cheating pleaded that the 
money lia\ing been received for an illegal purpose, it should not form the basis of 
a piosccution, it was held tliat such a contention was unsound'. 

Deli\ery of goods.—A person whose duty it was to ascertain and report tlie 
current rates in the market, by arrangement with persons in the market, reported 
tales higher than those really current, and in consequence of which higher rates were 
paid to sellers than they were entitled to. it was hdd that he had committed tliis 
offuice’. Where the accused induced the complainant to deliver to him a bicycle 
under false representations that he was a commission agent and that the machine was 
required for an up-country purchaser, but alter Uking its delivery he negoUated its 
sale to a customer m Bombay, it was licld that the offence of cheating and dishonestly 
inducing Uie ddivery of property was complete as soon as the bicycle was handed 
o\er*. Where A went to an opium shop with B’s ticket and explicitly or by im¬ 
plication represented himself to be B. and thereby induced the shopkeeper to deliver 
to him a certain quantity of opium, it was held that A had committed the offence 
of cheating by personation . and as opium was actually delivered m consequence of 
the cheating, he should be convicted under this section*. The accused, by making 
a false representation that he was an employee of the Calcutta Municipal Corpora¬ 
tion, obtained rupees ten as subscription from the Health Officer of that Corporation 
towards the funds of a chantable society The money was duly made over by the 
accused to the chanty, but he was subsequently charged with the offence of cheat¬ 
ing and was convicted under this section It was held that the conviction and sen¬ 
tence should be set aside, there being no such deception in this case as to cause 
“wrongful loss” or "wrongful gain"’. Where the accused, falsely pretending to 
be a pensioned Subedar, intentionally deceived the complainant and dishonestly in¬ 
duced him to let him have on credit certain articles for which he did not intend to 
pay, it was held that he was guilty under diis section as the cheating was accom¬ 
panied with a transfer of property*. 

Obtaining of a certificate.—railway company offered some concession rates 
to student travellers, and a certificate was present by somebody—not the accused 
—containing the names of students who had not applied for the certificate which the 
accused did not know and the endorsement of the railway official " may be issued ” 
was made thereon, and the accused thereafter presented the same for the necessary 
pass to be issued. The company issued the pass and arrested the accused. It was 
held that the accused being himself entitled to travel at the reduced rate was not 
guilty of any fraudulent intent, no fraudulent intention could be assumed on the part 
of the accused to use the pass for persons not entitled to travel at the reduced rates 
and that as the company had not been defrauded the accused could not be convicted*. 


1 RamUtshna, (1934) 30 N. L, R. 3(0 
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Where a person obtoinoJ a certi/icate iroiu a Deputy Inspector ol Sdiools by stating 
untruly that he had passed an exanrination in a certain year, when another person o{ the 
same name )iad passed, it was held that he had acted fraudulently within the meanit^ 
of s. 415, and was guilty ol an oiTcncc punishabi« under this section*. 

4. ’Valuable security'.—See s 30, supra. A ‘decree* docs not come with¬ 
in the definitjon of “ valuable security *’; it merely declares Uie existence or legal 
rights or the cxUnguislimcnt, extension, transfer or restriction of legal rights, etc.; 
the nghts are there, etc, and all that the decree docs is that jt formally expresses 
adjudjcation by tiic Court on the rights of tlie parties. Therefore, a ‘decree’ 
is not 3 "valuable security”, but even if a ’tUKrec' did satisfy the definition of a 
valuable securityUicre is no dcliN’cry of property. When the Court passes a 
decree, it does not deliver any property, because the original dtcrcc remains in Court, 
and the urm ' valuable security ” can only apply to Uic original document and not 
tt> any topy q( a decree which may be suppliwl on application to the parties. The 
same arguments would apply to orders m execution*. A deed of divorce is a valua¬ 
ble socuni^ The complainant was taken to a village on tlie pretence dial a buffalo 
would b< bought for him and that die money necessary for this purpose ivould be 
advancfil to him He was then given a large amount of liquor to drmk and when 
in the state of intoxication a document purporting to be a bond was c-xccutcd and his 
signature was obtained Tins document was a deed of divorce of his wife who was 
then taken away by some of the accused. It w'as held ilial the offence committed 
came within Uic purview of this section and not s 417*. 

An acloiowlcdgmcnt of fccapt of on insured pared is not a “valuable secu' 
nty ' It 18 merely evidence Uiat a pared of some sort was delivered to the addressee 
and It cannot operate as a discharge of any liability. Where the accused, in order 
to create false evidence that he had paid a sum of Rs. 650, which he owed to 
complainant, filled a registered envdope with blank sheets of paper and posted it to 
the complainant after insuring it for Rs. C50. and die complainant gave an acknow¬ 
ledgment ol receipt ol the parcel to the post office on receiving the same, Jt was held 
that tlicse (acts amounted to an attempt to cheat'*. This ease has not been approved 
ol by the Allahabad High Court*, and the Calcutta High C^urt has also held that 
such an act does not amount to ebeatine'. 

A bill receipted as by a cheque is not a vajuable security. Hence, a person 
paying a bill by a cheque of date or post-dated and obtaining the bill receipted as 
by the cheque cannot be charged with Uiis offence on the cheque being dishonoured, 
inasmuch as he does not induce the delivery of any property or the making of any 
valuable security*. 

Attempt to cheat,—-Tlie accused, having manufactured at home certain spu¬ 
rious tnnkets, took them to a gpldsmith, showed them to him. said they were of gold 
(which they were not), that they were stolen property (which was also untnie), 
and that he did not wish to sell them in the bazaar, and said ‘ buy themThe gold¬ 
smith did not buy and Uic negotiations went no further. It was held that he was 
guilty of an attempt to cheat*. The accused insured his mdJ and stock, which were 
burnt by fire. He thereupon made a claim <kj the basis that 75,040 baskets of paddy 
were stored at the time of the fire; It was found that the mill godowns were not 
built to accommodate more than 15,000 baskets. It was held that the claim was not 
a mere exaggeration but was a false- r^ircse^tfon as to the quantity stored, that the 
accused having followed up the notice of the fire by actually sending in false claim 
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papers his action must be regarded as an overt act towards the commission of the 
offence of cheating which had gone bc^’ond the mere stage of preparation, and the 
acaited was guilty of an attempt to dicat' 

Abetment.—Where a person quick-silvered a double-pice so as to make it 
look like a rupee, and ga\e it to one K to get it changed, it was held that if the idea 
of using the com as a rupee was an afterthought he might be convicted under ss. 116 
aixJ 420 of abetting K to cheat the person to whom he was sent for change^. 

PRACTICE 

£\idcnce.—Prote the same points as those for s. 417, with the modification 
that the latter part of this section is confined to cases of cheating where the injury 
caused IS the delivery of property, or the making, altering or destroying wholly or 
partially a \-aluable security, or making, altering or destroying anything signed or 
scaled which is capable of being converted into a valuable security’ ' 

Evidence of instances of similar but unconnected transactions with other per¬ 
sons. before and after the date of the offence charged, is admissible not to establish 
the factum of the offence but to prove that the transaction in issue was one of a 
si'stemalic series of frauds and that die intention of the accused on the particular 
occasion in question was dishonest and fraudulent*. In a case of cheating, it is open 
to the prosecution to show that the acts charpid against the accused were parts of a • 
series of similar acts committed by him, or in which he was concerned, at or about 
the time in question. Evidence of such other acts, whether previous or subsequent 
to the frauds charged against the accused, is relevant for the purpose of showing 
whether or not the intention of the accused was honest or fraudulent. Evidence 
merely to prove that the accused’s character is such that he is likely to commit the 
act wiUt which he is charged is not admissible*. 

Procedure.—Cognizable—Warrant—Bailable—Compoundable when permis¬ 
sion is given by the Court before which the prosecution is pending—Triable by Court 
of sAsi on, Presidency Magistrate, or Ma^stratc of the first class. 

When the facts charged indicate an offence under this section, a Second Class 
Magistrate should not try the accused under s 417 by ignoring facts of aggravation*. 

Punishment.—^^Vhere an offender is convicted under this section, some sen¬ 
tence of imprisonment must be given and the Court has a discretion to add or refrain 
from adding a fine*. 

Charge.—It should slate that the property obtained was the property of the 
person defrauded*. 

It should run thus :— 

I {name and office of MagtsUale, etc.) hereby charge you {name of accused) 
as follows :— 

That you. on or about the-day of -at- , cheated AB, by dis¬ 
honestly inducing him to deliver- {speafy the properly) to you and which was 

the property of the said AB (or to make, alter, or destroy, the whole or any part of 
a valuable security or anything which is rign^ or sealed, and which is capable'of 
being converted into a valuable security) and that you thereby committed an offence 
puiushable under s 420 of the Indian Penal Code, and within my cognizance [or 
within the cognizance of the Court of Session (or the High Court) ]. 

And I hereby direct that you be tried [by the said Court (m cases tried by 
Magistrate omit these words )) on the said charge. 


1 Afg. Po Ilmytn. (1923) 2 Ran 53. 

2 Ahharban, (1883) P. K. No 9 of 1884. 

* See Kalipuddo Poramanick, (1875) ^ 
W. R. (Cr.) 43. 

* Debendra Prasad, (1909) 36 CaL 573. 
J Ctrdhari Ul. (1914) P. L. R. Na 269 

of 1914. 


^ ’ A/fl/ii Pant, 

(1930) 12 L. L. J. 87, 32 Cr. L. J. 463 
» ]VMiams. (1862) 1 M. H. C 31. 

, A L. J. 400, 30 Cr. L. 

J. 430. 



1052 


lAW OF caiMES. 


{CHAP- xvn. 


Of Fi^nnduleitt Deeds tind Disf>osiliotis of Property, 

421. Whoever dishoncstK* or fraudulently® removes, conceals 
or delivers to any person, or transfers or causes to 
be transferred to any person, without adequate con¬ 
sideration, any property®, intending thereby to pre¬ 
vent, or knowing it to be likely that he will thereb) 
prevent, the distribution of that property according 
to law antong his t. rcditors or the creditors of any other person, shall 
be punished with inipnsomncnt of either description /or a term 
which mn\ evtend tr> two tears, or with fine, or with both. 


Dishonest or fra- 
uduknt removal 
or concealment of 
property to prevent 
dJstnbuijon among 
creditor^ 


COMMENT. 

This and the three following scions deal wiUi fraudulent conveyances referred 
to in s 31 of Ujc Transfer of Proficrty Art and the Presidency and Provincial Insol- 
venc> \ct^ (III of 1909, s 56, and V of 1920, s 51). 

Object—Thiv section is intended to punish fraudulent debtors. It specially 
refers frauds conntvtcd wiUi msolvcncy. The offence under :t consists in a dis- 
honist disposiiion of property willi intent to cause wrongful loss to tlic creditors. It 
IS nxii ncccssarv that the transferee should be privy to the fraud j but want of bona 
ftdfs on tile part of the transferee »s necessary under civil law. 

\Vhen a debtor with bankruptcy impending pays a creditor In the honest belie/ 
on rvasonnblc grounds that he U legally bewnd to make tlic payment, it is not a frau- 
dulcni preference, even Uiough die debtor is in fact under no legal obligation to mako 
the p.i\ merit’ 

Scope.—The section covers boiomi transactions in fraud of creditors*. 

This section applies to property both movable and immovable. 

1 ‘ Dishonestly '.—See s 24, supra. 

2 ' Fraudulently ‘.—See s. 25. supra. 

3 ‘ Property—This word includes a chose in action. The right to wt 
trees under an agreement for the purpose of making diarcoal from wood is movable 
property 

PRACTICE 

Evidence.—-Prove (1) tliat tlie accused removed, concealed, or delivered the 
property , or that he transferred it or caused it to be transferred to some one. 

(2) Tliat such transfer was without adequate consideration. 

(3) That the accused thereby intended to prevent, or knew he was thereoy 
likely to prevent, the distribution of that property according to law among his ae- 
diiOTS, or creditors of another person- 

(4) That he acted as above disbone^ly w fraudulently. 

Procedure,—Not cognizable—Warrant—Bailable—Not compoundablc—Triable 

by Presidency Magistrate, or Magi^lc of the fir^ or second class 

lurisdicrion.—The Magistrate's junsdiction to entertain a complaint on^r 
this section is not taken away by the provisions of 8. 103 of tlie Presidency-to^s 
Insolvency Act. Ill of 1909^ or the mvinaal Insolvency Act, V of 1920, s. 69 . ine 
Magistrate's jurisdiction to try tlie msolvent under this section and s. 424 even autu 
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the death of Uic complainant is not taken away by the Presidency-towns Insolvency 


Charge.—I {tiame and office of Magistrate, etc.) hereby charge you (name 
of accused) as follows — 

That you, on or about the-day of—at^ -, dishonestly (or frau¬ 
dulently) removed \U7 concealed, or ddi^ercd to a certain person, to mt -, with¬ 
out adequate consideration) certain property, to wit-, intending thereby to pre¬ 

vent or know mg it to be likely that you would thereby prevent the distnbution of the 

said property according to law among your crcditore (or the creditors of---) ; 

and that you tJicrcby committed an offence punishable under s 421 of the Indian 
Penal Code, and within my cognizance. 

.\nd I hereby direct that you be tried on the said charge. 

422. Whoever dishonestit or fraudulently prevents any debt 
Du-bonesiiy or or demand due to himself or to any other person 
being made available according to law for pay- 
a«iiablc for a^- ment of lus debts or the debts of such other person, 
^ors. shall be punished with imprisonment of either 

description for a term which may c.xtcnd to two years, or with fine, 
or with both. 

COMMENT. 

This section, like the prcading one, is Intended to prevent the defrauding of 
creditors by masking property. Any proceeding to prevent the attachment and sale’ 
of debts due to the accused will fall under it The offence consists in the dishonest 
or fraudulent e\'asion of one's own liability. 

CASES. 

Where A entered into an agreement with B not to compromise a case with C, 
because he had assigned the benefit of the suit to B as a security for the due payment 
o! an instalment of money and A notwithstanding did afterwards compromise the 
suit w ith C, it was held that A could not be convicted under this section unless the com¬ 
promise was made dishonestly or fraudulently towards B*. The accused’s estate was 
under mortgage and in the management of certain persons under certain conditions 
as to payment of moneys realized by them. In execution of a decree obtained by 
the managers m a suit brought by them in the name of the accused, a certain under¬ 
tenure was sold for Rs. 3,000. The judgment-debtor arranged with the accused that 
on payment of Rs, 1,000 the sale ^ould be set aside and he accordingly paid that 
sum into Court, and an application was made by the accused to draw out the money 
upon which no order was made. They were, thereupon, convicted, at the instance 
of the managers, of an attempt to commit an offence under this section. It was held 
that the application to obtain the money paid into Court might have been a breach 
of their contract with the" mortgagors, but such conduct would not necessarily be 
regarded as dishonest or fraudulent so as to tender the accused liable to punishment; 
their attempt to get the money being more to put an end to the management than to 
prevent money from being available for the payment of their debt under the mort¬ 
gage*. 

PRACTICE. 

Evidence.—Prove (1) that the debt or demand was due to the accused, or 
some other person. 

(2) That the accused prevented such debt or demand from being made l^ally 
available for his debts, or for the debts of another person. ^ 


r U Mo Goung v. U. Po Sin, (1928) 6 
Kan. 664. 
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R. (Cr.) i&. 



1054 


tAW OP CRIMCS. 


{CIUP. XVJ1. 


, (3) That he did as above dislioncbUy or (raudulcntly. 

Procedure.—Not cognizable- Warrant -Uailable—Not comjxjundable—Triable 
by Presidency MaRistrate, or Magistrate of the first or second class. 

425. UliDcvtT tlishonostl)* or framlulcntly* signs, executes or 
Dishonest or i)eioi}ics a party to any deed or instrument^ which 
b> transfer or subject to any charge any 
uansk? P»'>pcrt>, or any interest therein, and which cun- 

false w.itniuni i.f {.mis ,in\ false statement relating to the considcra- 
coHM trj urn transfer* or charge, or relating to the 

pcrMin oi ju'jsDns inr whose use or benefit it is really intended to 
opcMO. shall hf punished with imprisonment of either di;scrip- 
tion nu a tcJm whnh ma> extend to two years, or with fine, or with 
horh 


COMMENT 

(hii ul Uu: lacc^iry ckmciiU under lUw fcccliQn ia that some dvUioncsiy or fraud 
slii’uirj ht ni.»h out* 'Hie la-ciion dcaU with fraudulent and fictitious conveyances 
and iiu'.* If Uie considtration for the sale of imnwjvable property is, with the con- 
SI ni I.f tin puichasi'r. cxagReralcd m a deed of bale in order to delcal the claim of the 
\\u Mupim, ihi- purchaser will be guilty of this ofIcna*». In sucli eases it is n^* 
s.u\ to i>jou' the existence of a rltdit of pre-emption In respect of the subject- 
II. liter id sucli sale. as» it is not an olTcnce if the property sold is not subject to such 
I I1«IU' 

iUidet U«a section the dislioncst execution of a bciicmi deed will be punisli» 
iihli The institution of a civil suit is not a condition precedent to the mamlcnancu 
of .1 ilKKRt' in a criminal C^urt for this ofTcncc*. 

1. ' Dnhoncsily—See ». 2t. JMpro. 

2. ' Fraudulently —Sec s, 25, supra. This word does not connote depriva* 
tioM of ptoperty. It ta not cssentbl that the person deceived or to be deceived slxould 
Ix’ tlh- ...imc as Uic iicTson injured or intended to be injured*. Where judgment* 
dibtuiN executed a document with a false xtcital as to Die consent of Uic decree-holder 
to taki iheir land and this was found to have been done fraudulently wiUi the iniwt* 
htui of buppotling at a later stage a case of satisfaction of the money decree winch 
Uu- dicrev holder liad obtained against them, it was held that this was enough to 
bring the act of the judgment-debtors within the purview of Uiis section. 

3. ‘Any deed or instrument'.—A kabuHat U not a document contemplated 
undei this ht-clion. Although a kalmlial, when accepted, operates as a lease for some 
pun>nse4. It IS not a document which purixjits to transfer or subject to any cliarge any 
projK'riy or any intciest llicreiiP. 

4. * False suicmcnt relating to the constdcnition for such transfer ’‘—The 
law does not make punishable every false itatcroent in an instrument of transfer. The 
false statement m order to become ciiminal must rtJate to Ifie consideration or to 
llu' person to be bentfUed by it. 'Hie word ’consideration’ cannot mean the pm* 
ix;rty transferred A statement that the vendee purdiased the whole land while the 
vendor could only sell pari <if it, is not one coming under this section*. Wiwre an 
accused jicrson had unsuccessfully souglit to obtain a woman in marriage and there* 
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after made and registered an agreement in her favour falsely reciting that he had 
mamed her, and purporting to convey to her a plot of land in lieu of her dower, 
it was held Uiat he liad an intention to cause injury to her and her husband, and to 
support his own false claim to Uiat status, and that he was guilty under this section^- 

PRACTICE. 

Evidence.—Prove (1) that the accused signed, executed, or became a party 
to the deed, or instrument in question , 

(2) That the purport of such document was to transfer, or to subject to a 
diarge; the property or any interest in question. 

(3) Tliat such document contained a false statement relating to the consi¬ 
deration, or relating to the person for whose use or benefit it was really intended to 
operate. 

(4) That the accused did as above dishonestly or fraudulently. 

Procedure.—Not cognizable—^Warrant—Bailable—Not compoundable—^Triable 

by Presidency Magistrate, or hfagistrate of the first or second class. 

•424. Whoever dishonestly or fraudulently conceals or remo- 
Dishonest or property of himself or any other person^ 

fraudulent removal or dishonestly or fraudulently assists in the conceal- 
or ^ceaimeni of ment or removal thereof, or dishonestly releases 
property. demand or claim to which he is entitled, shall 

be punished with imprisonment of either description for a ternx 
which may e.xtend to two years, or with fine, or with both. 

COMMENT. 

This section provides for cases nc^ coming within the purview of ss. 421 and 
422. U contemplates such a concealment of removal of property from the place 
in which it is deposited, as can be considered dishonest or fraudulent, whether the 
fraud is intended to be practised on creditors or partners^. 

The crucial question for determination under this section is whether the 
alleged removal of property is dishonest or fraudulent, and therefore if persons claim¬ 
ing title to a property under attachment m execution of a decree on another remove 
the same, the matter whether such property belonged to the accused or no has to be 
determined by the criminal Court before deciding ujxin conviction®. 

CASES. 

Removal by a patiner.—Where one of the several partners removed the part' 
nership books at night, and when questioned denied having done so, this offence was 
held to have been committed*. 

Removal of property to save it from attachment.—Taking away property by 
others with a view that it might not be attached, if done with a dishonest intention, 
would amount to an offence under Ibis section®. 

Removal during attachment is an offence —\Vhere a judgment-debtor, whose 
standing crops were attached, harvested them while the attachinait was in force, this 
offence was held to have been committed*. But where the accused is not a judg¬ 
ment-debtor and has grown the crops which he contended could not be legally attach¬ 
ed, he cannot be convicted under this section for harvesting them’. 


> Lezal RemembranceT v^Ahi Lai Mattdal, 
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Removil under ja illegil order or attachment Is no offenre.—A recvTval 
of ot^ in A'iolation of an order, vrhidi the person makins it has no authority to 
m ak e , does not ccsistjtute this offence*. Removal of crops to avoid an iliesal dis¬ 
traint is not an offence under this aecdoo*. Certnia aopi were attached in execu- 
lioa of a decree and placed in the custody of a haUi^. The crops did not belong 
to the judgment-debtors, and the owners cut and reino^-ed a portion of them in spite 
of the rcsastance of the bailiff. It mas held that no offence was conuniued*. ^Miere 
propert>- was attached after the date fixed for the return of the warrant of aitach- 
meat, the property was not lawfully atia<±ed and the owner did not commit an offence 
under this section by removins the attached property from the possession of the cus¬ 
todian and taking it into his own use*. la execution of a decree agaiost the accused 
the punxirted to attach his crops but die attachment did not comply with the 
pronsions ol Order XXI. r 44, Civil Procedure Code. Subsequently, the crt^ 
were amoved by the aocaa'd and he was prosecuted under this section. It was hdd 
that the attachment being illegal, the accused could r»t be convicted under this sec¬ 
tion 

RtxDosil of crops bv ceoiats.—Where ryots holding land on icrcm tenure 
removcc for the purp^ of protecting them from injury or damage owing to 
debv or aJusal on the part of the Tfmtndar to perform lus part in harvesting or 
div'o T jt was held that such a removal was not dishonest. But where it was prov¬ 
ed ta.r ff'e crops had been removed dishonestly or fraudulently, it was held that this 
oiTirct was coanutted. even thou^ the Zemuidar. under the terms of the tena^*, 
acq-iTtd no property in the share due to him until the ryots had dclivcrtd it to fum"*. 
S’-nilarlv whert the accused who was a ryot under the Madras Estates Land Aa 
and w'lo was bound to share the produce of his land with the landholder in a esrtaia 
propo-non. dishonestly concealed or reroovt'd the produce, thus preventing the la-'id-. 
hoict’ trom taking his due share. « was held that the accused was guilty under tha 
stCL apart from the pronsioos of the hladras Estates Ixind Act*. 

Runoval durias bona fide dispute.—'Vbere the accused was convict^ under 
thii lot dishonet^iy removiag ceitain property from a shop upoa which w^ 

the pacLvocs of two widows and it appeared that he removed the property at the 
mstanct ot the widow who dain^ to be entitled to the whole of it, it was held that 
if e\tnru 3 iiy it be decided that the other widow was not entitled to a share in the 
prcpm> It would follow that the accused's action m removic^ the property from the 
locked ahep was not a disboo^t one wiUuo the meaning of this section*. 

PRACTICE. 

Evidence.—^Prove tl) that the accused concealed or remaved the propert>*, or 
tint he assisted m doing soi 

2 ' That he did as aboTe dishonestly, or fraudulently*. 

Or prove (I > that the accused was entitled to the demand or claim in ques- 

tioa 

2- That he released the same. 

3' That he did so dUlKJnesUy. or with intent to defraud. 

Procedure.—Xot co-puzable—^Wanant—Bailable—Xot compoundable—Triable 
by Presidency Ma^strate, oc Ma^itmte of the first or s econ d class. 
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The legahty or {ormahty of U\e mode of attachment allov.ed by a civil Court 
is not a matter for a Deputy Magistrate’s onsidcration*. Civil rights are not to be 
di'poscd of in criminal Courts- 

Charge.—1 {name and office of Magtstrate, etc,) hereby charge you (name 
of accused) as follows — 

That you, on or about the-day of-, at-, dishonestly (or frau¬ 
dulently) concealed (or rcmo\ed> a certain property, to wit-, belonging to your¬ 

self (or to——) [or dishonestly or fraudulently assisted in the concealment or re¬ 
moval thereof; or dishonestly released a certain demand, to wit-) and that you 

thereby committed an offence pumsliable under s. 424 of the Indian Penal C^e, 
-and within my cognizance 

And I hereby direct that you be tried on the said charge. 

Of Mischief. 

425. Whoever, with intent to cause, or knowing that he is 
Misdiid. likely to cause, wrongful loss or damage to the pub¬ 

lic or to any person*, causes the destruction of any 
property, or any such change in any property^ or in the situation 
thereof as destroys or diminishes its value or utility, or affects it 
injuriously*, commits “mischief”. 

E\-plnnalion 1. —It is not essential to the offence of mischief 
that the offender should intend to cause loss or damage to the owner 
'of the property injured or destroyed. It is sufficient if he intends 
•to cause, or knows that he is likely to cause, wrongful loss or dama¬ 
ge to any person by injuring any property, whether it belongs to 
*Uiat person or not. 

Explanation 2. —Mischief may be committed by an act affec¬ 
ting property belonging to the person who commits the act, or to 
that person and others jointly. 

ILLUSTRATIONS. 

(a) A voluntarily bums a valuable secunty belonging to Z intending to cause 
■wrongful loss to Z. A has committed mischief. 

(b) A introduces water into an ice-house belonging to Z and thus causes the 
ice to melt, intending wrongful loK to Z A has committed mischief. 

(c) A voluntarily throws into a river a ring belonging to Z, witli the intention 
~of thereby causing wrongful loss to Z. A has committed mischief. 

(d) A, knowing that his effects are about to be taken in execution in order 

• to satisfy a debt due from him to Z, destroys those effects, with the intention of there¬ 
by preventing Z from obtaining satisfaction of the debt, and of thus causing damage 
to Z. A has committed mischief. ' 

(e) A having insured a ship, voluntanly causes the same to be cast away, 
with the intention of causing damage to the underwriters. A has committed mis¬ 
chief. 

(/) A causes a ship to be cast away, intending thereby to cause damage to 
Z who has lent money on bottomry on this ship. A has committed mischief. 

(g) A. having joint property whb Z m a horse, shoots the horse, intending 
thereby to cause wrongful loss to Z. A lias committed mischief. 

(h) A causes cattle to enter upon a field belonging to Z. intendmg to cause 
and knowing that he is likely to cause damage to Z’s crop. A has committed mis- 
-chid. 
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426. Whoever commits mischief shall be punished with im¬ 
prisonment ‘of either description for a term which 
e.xtend to three months, or with fine, or with 

both. 


COMMENT. 

The section deals only with a physical injury from a physical cause^. 

Ingredients.—This section na^itates three things^:— 

1. Intention or knowledge of likelihood to cause wrongful loss or damage to- ' 
the public or to any person. 

2. Causing the destruction of some property or any change in it or in its 
situation 

3 Such change must destroy or diminish its value or utility or affect it in- 
junously. 

1. ' Intent to cause, or knowing that he is likely to cause, wrongful loss 

or damage to the public or any person ’.—As to the meaning of ' wrongful loss 
see s 23, supra ; and of ‘ public see s. 12, supra, ‘ Wrongful loss or damage ’’ 
means loss or damage by unlawful means. The accused installed an oil engme on 
his property. The complainant, who was a neighbour of the accused, instituted 
cnminal proceedings against the accused, alleging that his property was damaged by 
reason of vibrations from the engine. It was held that the accused was not liable 
to be convicted of mischief, for there was nothing unlawful in his installing an oil 
engme m his omi property and working it in any way he chose, and that if the damage 
complained of was attnbutable to what was in its nature a lawful act of the accused 
the matter could be dealt with m the civil Courts ’ 

Tne Bombay High Court in an old case said tliat the gist of this offence lay 
in the mtention*. But in a subsequent case it has held that the terms of the section 
are. however, satisfied when there is a distinct finding on the question of the accused's 
knowledge, and the question of intention is material only as regards the sentence*. 
This 18 the correct view. A person commits mischief if he causes destruction of pro¬ 
perty knowing that he is likely to cause wrongful loss or damage to the public or 
any person even if an intention to cause that damage is not made out*. 

The offence of mischief imports an act done wilfully and not merely negli¬ 
gently’. 

This section does not necessanly contemplate damage of a destructive charac¬ 
ter It requires merely that there should be an invasion of a right, and diminution 
of the value of one’s property, caused by that invasion of nght, which must have been 
contemplated by the doer of it when he did it*. The damage need not, necessanly 
consist m the infringement of an existing, present, and complete right, but it may be- 
caused by an act done now with the intention of defeating and rendering infructuous- 
a nght about to come into existence (vide ill (</)). Any person who contracts to 
purchase property, and pays in a portion of the purchase-money, has such an int^ 
rest in that property, although his title may not be complete, or his nght final and 
conclusive, that the destruction of such property may cause to him wrongful loss or 
damage within the meaning of this section’. The probable consequential damage 
to other property would not of itself constitute misduef>o 

Cases._^Wrongful loss or damage is necessary.—^The accused’s premises ad- 
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joined a public road on the opposite ade of which there grew a chcstnut-tree, which 
overhung the road to within a few feet of the accused's premises. The accused cut off 
certain portions of Uie tree, contending tliat he had a right to do so in order to pro- 
fcct lus property from the nuisance caused by stones which boys threw at the blossoms 
and by tlic branches mterfenng w ith the entrance of light and air to his dwelling. It 
was held that he was guilty of causing damage to the tiee^ Where tenants finding 
tlieir fields flooded, cut a Carmel tlirough a railway m order to let the water run off 
their fields, it was held that the act having been intentionally done amounted to mis¬ 
chief and it was no defence to say tliat their motive m doing it, namely, to free their 
fields from water, was an innocent one^. After driving a cow out of his master’s 
fidd the accused threw at her two stones one of which fractured her leg. It was 
held that he was guilty of mischief under this section. If tlie animal had been 
maimed or rendered useless the conviction would be under s 428h The accused 
dug a trench in his own land but alongside of a wall belongmg to the complainant 
and remoied the lateral support of the wall so as to cause the wall to tumble down. 
The comjilainant had not acquired lateral support for his wall by prescription. It 
was held that the accused in dicing a trench and thus removing such support could 
not be said to have an intention to cause " wrongful loss " to the complainant as the 
means adopted by him to cause the loss were not “ unlawfulOver the chabutra 
of a mosque, there was an image of a Hindu god It was surrounded by a wall 
which belonged to the Mahomedan community Accused, a Hindu, widened the 
dooniay in the wall by demolishing a portion of it on either side of the door. It 
was htld that he was guilty of mischief* 

Destruction by the owner of premises of a trespasser’s property found 
thereon.—^The owner of land has no nght to destroy the property of a trespasser 
found upon the premises. The complainant obtained possession of certain land as 
tenant of the accused. D, and after the term of his lease had expired, he was left in 
pos5>cssion by D who took no steps to evict him. But when the complainant attorn¬ 
ed to one B as landlord. D. who was litigating with B. forcibly and wantonly des¬ 
troyed the earthen pots and put out ol order a watci-wheel of the well from which 
the complainant watered the crop raised by him on the land in dispute It was 
held that the damage caused by D amounted to mischief Batty, J, said: “The 
applicant's pleader, I understand, is unable to cwitcnd that if a trespasser left his 
watch m the room of another person, that would justify that other person in smash¬ 
ing the watch or throwing it down a well The accused, who had a nght of way 
for his carts across the fields of the complainants, was prevented from exercising his 
nght by the complainants erecting dams in their fields. The accused obtained an 
injunction restraining the complainants from interfenng with the accused in tlie 
exercise of his nght The complainants failed to comply with the injunction The 
accused, instead of enforang the injunction in the usual way, himself proceeded to 
the complainants’ fields and had the dams demolished. It was held that the accused 
was guilty of mischief, for the loss to the complainants was caused by unlawful 
means adopted by the accused m taking the law into his own hands and abetting 
the nuisance contrary to the provisions of s. 36 of the Indian Easement Act, 1882^ 
Where certain persons gathered at a public street and demolished a portion of a 
building which they considered to be an encroachment on the street, it was held that 
the accused had no right to take the law in their hands in order to abate the nui¬ 
sance and where consequently liable to be proceeded against for offences under 
ss. 147 and 427*. The Court dissented from an earlier case in which the accused, who 
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were members of the public and were in bona fide exercise of the right of way, pulled 
down a wall obstructing a public way which was built by the complainant, were held 
not guilty of mischief'. There is no statutory provision in India justifying a pri¬ 
vate person or a member of the public in demolishing a building and causing loss 
to another person by way of abating a nuisance^. 

Accident.—^Where the accused who were employed in floating timber through 
a bridge, struck the arch of the bridge with some of the logs, it was held that this 
offence was not committed^. 

No mischief if no wrongful loss or damage is caused to the public or to 
any person or if act amounts only to an invasion of a civil right.—^Where the 
accused cut down crops planted by the complainant on land to which he had no 
ri^t whatever*; where the accused was found catching fish in a public river, the 
right of fishing in which was let out by Government to another but no fencing was 
put up to shut up the fish in any manner*: where the servant of a person pulled 
down a building which a civil Court had declared ought not to have b^n ererted*; 
where a person innocently removed a barricade placed by a Municipality on a piece of 
land in front of his house which impaired his ingress and egress to or from his housed 
where an agent of a landlord accompanied by a bailiff broke open the door of a room, 
in ms chawl, in the possession of his tenant, m execution of a distress warrant issued 
against the tenant for non-payment of rent*; where the owner of an animal buried 
its carcass to pre\'ent the makors (low caste people) of a village from taking off 
Its skin’; where a person, in a bona fide belief that the construction of a wall on his 
land was a civil trespass, destroyed the construction'^ ; where members of a Munidpal 
Committee permitted a tree within municipal limits to ^ cut for public purposes against 
the orders of the ^^un^c^pal Committee as a body" ; where persons took cattle to a 
pound whereby their owners were subjected to a fine' 2 ; where the reversioner of 
a mortgagor sold some of the bricks of the mortgaged house, which had tumbled 
down’*, and where a person dug out tombs of the forefathers of the complainant 
which stood on his own lands'*, it was hdd in all these cases that this offence was 
not committed. 

The fact that for years a deity was allowed to be brought once a year under¬ 
neath a tree standing on the land of the accused for public worship, was not suffi¬ 
cient to divest the owner of the land and of the tree standing thereon of his owner¬ 
ship and not to amount to a dedication of the tree to the deity or the public, and the 
accused, who cut the tree, was, therefore, not guilty of mischief". ^Vhe^e the a^cu^ 
a servant of one R, acting solely in the interests of his master, removed or damaged 
some bamboos which belonged to the estate of his master which was under the manage¬ 
ment of the Court of Wards, it was held that the act of the accused did not amount to 
thvs offence inasmuch as by his act no wrongful loss was caused to anybody, not even 
to tlie Court of Wards. The Court said: It is a well-known rule of law that a man 
may commit mischief by damaging his own property, provided he does so in order 
to cause wrongful loss to somebody els^ or knowing it to be likely to cause wrong- 
ful loss to somebody else. But it can hardly be said that a man who damages lus 
own estate, although he has at present only a qualified interest, damages the trustees 
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in possession, whose only object is to preserve the estate for the benefit of the owner*”. 

2. ' Causes the destruction of any property or any such change in any 
property *.—It is the essence of this offence that the perpetrator must cause tire des¬ 
truction of property or such cJiange in it as destroys or diminishes its value or utility. 
Something should be done to the property contrary to its natural use and ser\uceable- 
ncss. It may be mischief to throw the contents of a pot of food upon the fire, but it 
is not mischief, though it may be theft, to cat the food. Where some graziers grazed 
goats without tlie necessary permit no offence was held to have been committed*. To 
cut a crop that is grown to be cut is not to destroy it, or affect it injuriously*, but cut¬ 
ting an unnpe crop would constitute mischief* Cutting and removal of bamboos 
which arc grown to be cut' or of a branch of a tree* does not amount to mischief. 
Wallong across a field of long grass is causing damage to the grass'; making a breach 
in the wall of a canal is an act which causes sudi a cliange in the property as destroys 
or diminishes its value or affects it injuriously and therefore amounts to mischief*. 
The section contemplates a pliysical injury from a pliysical cause Certain Hindus 
present at a caste dmner had sat down to partake of the food which had been served 
to them, when certain other members of the caste came, and, after telling those who 
were seated to move to another place which they refused to do, threw down a shoe 
amongst the men who were seated Tlic persons who Uirew the shoe were convicted of 
misciuef inasmuch as their action had polluted the food, and had, from a Hindu reli¬ 
gious point of view, rendered it unfit to be eaten It was held that they were not 
guilty of mischief*. Where the accused, a landlord, omitted to give electric li^t to 
3ie complainant, his tenant, by not switching on the light, it was held that this did 
not amount to mischief as it did not involve a change m the property’*. 

The accused threw large pieces of brick at the back of the complainant’s house, 
complainant being at the time on the ground m front of the house and there being no 
one m the house It was held that the accused was guilty of mischief because roofs 
and walls of dwelling-houses were not put up to be pelted at with briclt-bats and their 
owners had a right to be protected from ev'en hurts and marks being made in and on 
them without their consent*’. 

‘ Property ’ means some tangible property capable of being forcibly destroyed, 
but does not include an casement. The accused with intent to cause wrongful loss 
or damage to the complainant caused the destruction of certain staiis The Magis¬ 
trate found that the accused was the owner of the stairs but that the complainant had 
the right to use them, and convicted the accused. It was held, quashing the convic¬ 
tion, that even assuming such an easement existed it could not be considered ‘pro¬ 
perty ' within the meaning of this section’*. If the owner of land over which another 
or a body of others have a right either of passage or other use throws earth upon 
the land so that the use becomes cither disadvantageous or impossible, it docs not 
amount to mischief’*. 

The mischief must be done to the property belonging to another person, but 
where a person's right is declared by a civil Court, he commits no mischief by damag¬ 
ing the property*’. 

Where the accused on receiving delivery of a registered article from a village 
branch postmaster was requested to sign an acknowledgment for the article received 
by him, but instead of returning the same duly signed he tore it up and threw it on 


1 Parmesuar Stngh, (1910) 38 Cal. 180, 
181. 

* Paihupatli Aiyat v. Narasana Coun- 
dan, (1928) 52 Mad. 151. 

3 Pakalwan Stngh, (1934) 10 Luck. 1. 

* Mahomed Fovae v. Khan Mahomed, • 
(1872) 18 W. R. (Cr.) 10. See Mtrat ChoW’ 
hdar. (1903 ) 7 C W. N. 713. 

» ShakuT Mahomed v Chunder Mohun 
Sha, (1874) 21 W. R. (Cr.) 38. 

« Satdar Stngh. (1917) 19 Cr. L J 339, 
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the ground, it was held that the accused was guilty of mischief. The Court said: 
“ The act of tearing is an act of misdiief, and the postal receipt is the property of 
the fxjst office, which has some ^•aluei however small. The tearing of such a receipt 
causes damage to the post office, that is wrongful loss to it, and...there can be no 
question that the accused is liable under s. 426.. .for his act’’*. The destruction of 
a doaiment e\idendng an agreement void for immbralitj* constitutes this offenra 
as it can be used as ewdence for other collateral purposes*. 

In a Collectorale partition a certain building which was in the possession of the 
complainant fell to the share of one .-V. Subsequently, there was a compromise bet¬ 
ween A and the complainant wherdiy the former apeed to give up the building to 
the latter in exchange of a plot of land. This compromise was filed before the Col¬ 
lector \\ho gave effect to it in the CoUectorate partition. Complainant continued in 
possession of the building. Aoused, a sm'ant of A, along with others, demolished 
the building and ploughed up the ate asserting that the building belonged to his 
master A and that the compromise was ineffective as no deed of exchange had been 
drawn up m accordance therewith. It was held that the compromise having been 
given effect to by the Collector in the partition the title to the building had passed 
to the complainant, and that the accused was, therefore, guilt>' of mischief*. 

’ Change ’ means phj^cal change in composition or form. A change in \’a]ue 
is net sufficient to constitute mischief. 

3. 'Destfoj'S oc diminishes its oluc or uiilit)*, or affects.it injuriously 
It IS highly essential that the prcpert>’ regarding which the offence is alleged to have 
been committed must have b^ destroj^d or its value or utility must haro been 
dimimshcd In the latter case it is not said to what exent the value or utility must 
ha\e been diminished. But there must be some appreciable diminution; otherwise 
s 93 will apply. It is not essential that the proper^ interfered with should belong 
to the person injuriously affected. See 1. Illustrations (r) and (/) 

exemplify this esplarution. 

D as lessee of Government, hdd rights of fishei>' in a particular stretch of 
river C, by diverting the water of that nver, converted the bed of the river for a 
considerable distance into dr>' land, or land with a ver>' shallow covering of water 
upon It and by so doing he was enabled to destroy, and did destroy, large quan¬ 
tities of fish, both mature and immature. It was held that when C deliberately 
changed the course and condition of the ri\'er in the manner described to the detrimoit 
of D. he was guilty of the offence of mischieK 

'A person who destro)-s property which at the time belongs to himself with the 
mtention of causing, or knowing that it is likely to cause, wrongful loss or damage to 
an>body else, is guilty of this offence*. Illustrations (ei and (g) show that a man 
may commit mischief on his own property. See eipia^tion 2. In order, howe^xr. 
to his doing so. it is neccssar>' that he intends to cause wrongful loss to some persoa 
as in the cases stated in the illustrations. If a person destroy a duplicate speamco 
(his own property) of some rare coin, pmnting. or other obj'ect to esffiance the x^alue 
of the remaining one, such an act could not be done with the intention of thereby 
causing wrongful lo»s to any person*. 

Bona fides.—" If a person deals injuriously with property in the bona fide 
belief that it is his own he cannot be cooricted of the offence of mischief, beause 
his act was r»t committed with intent to cause icrongful loss or damage to any 
person. But the mere assertion of a claim of right is not in itself a sufficient answer 
to such charges. It is the duty of the criminal Court to determine what was the ^ 
intention of the alleged offender, and if it amxes at the conclusion that he was not 
* acting ’ in the exerdse of a bona fide claim of ri^t. then it caimot refuse to con^^c^ 


* Sukka StJtih. (1905) P. R Na 24 of 
2S03. 2 Cr. L. J. 242. 

* Vyapuii. tlES2) 5 Mad. 401. 
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the offender, assuming of course that the other facts are established which constitute 
the offence \\’here. therefore, a persoif cut trees on land which he claimed, but 
possession of which, after an execution sale, had been legally made over to another 
person witliout any objection or formal mtcrventicsi on his part, it was held that he 
had committed mischief* But where the accused cut the branches of a tree regard¬ 
ing which there was a dispute it was hdd that he was not guilty*. Where a raiyat 
surrendered his holding to the landlord who took possession of the land dispossess¬ 
ing an under-raiyat who nad been brought on the land by the raiyat and uprooting 
the seeds sown by the under-raiyat, it was held that, under the Chota Nagpur Tenancy 
Act, after surrender the position of the under-raiyat was that of a trespasser and 
the action of the landlord being a bona fide claim of right, he was not liable for 
criminal trespass and mischief* 

Where, in the bona fide assertion of a right, a wall was pulled down, it was 
held that the act did not amount to mischief and the dispute between the parties was 
one for settlement by a civil Court* Where, in Uie exercise of a bona fide claim 
of right to bury a deceased person, the members of a congregation broke open the 
gate of a gra\'C>ard which they belie\-cd was wrongfully closed against them by a 
pnest, it was hdd that they had committed no offence* The accused who were 
servants of S were convicted by a Magistrate under this section and s. 143 for 
having cut a channel from a jhit which was in the possession of B and by so doing 
let water and fish from the j/iif The Magistrate had found that the land adjoining 
the )hil across which the channel had been cut had been in the possession of S. On 
app^, it ^as contended that the accused had a perfect right to make the cutting 
in their master’s land. It was held that though they had that right, it did not 
follow that they had a nght to extend the cutting beyond and through the bank 
of the ]h\l, which, with the }hil itself and the land underneath the water, were in the 
possession of B, and the conviction could not be set aside on that ground*. A game- 
keeper was prosecuted for unlawfully and maliciously killing a dog which was at the 
time near an aviary m which pheasants, the property of the appellant’s master, 
were confined for breeding purposes It was held that he was not liable if he acted 
under the bona fide belief that what he was doing was necessary for the protection of 
his master's property* 

Negligence is not mischief.—^Whcie the accused set fire to a heap of rubbish 
in his own field, and a gust of wind came and carried the flame to an adjacent forest 
and burnt it, it was held, on the analogy of cases of alleged mischief done by stray¬ 
ing of cattle, that the facts did not at the outside show more than “ mere neglect or 
carelessness ” on the part of the accused to keep the fire from straying into the forest, 
and that the “ neglect or carelessness" was not sufficient to constitute the offence 
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of mischief*. Wiiere the accused whUst driving his bullock-cart pulled the bullock, 
in the wrong direction and thereby dashed'the pole of his yoke against the footboard 
of the complainant's carriage and caused damage, it was held that the accused was 
not guilty of mischief*. 

Master not liable for the negligence of his servant.—An owner who lived 
elsewhere could not, in the absence of express malice, be held criminally liable for 
the negligence of his contractor in di^ng the foundations of a house then being built 
without proper precautions*. 

Cattle.—In the case of mischief done by straying of cattle, mere neglert or 
carelessness on the part of the owner of cattle to keep them from straying into fields 
of others is not suffiaent*. To warrant a conviction it must be proved that he actual¬ 
ity and wilfully caused the cattle to enter, knowing that by so doing he was likely 
to cause damage*, or at least that he was present and able to restrain the aruraal from, 
causing damage and did not restrain it from so doing*. The prosecution is bound 
to show that there was an intention to cause wrongful loss or damage. 

But owners of cattle, who, knowing thar animals to be not properly pro¬ 
vided with fodder and accustomed to stray in search of food, intentionally orftit to- 
secure their cattle or neglect to take reasonable precautions for their care and custody, 
may be guilty of this offence. The omission or neglect, however, must be such as 
to have an active effect conducing to the resuh, as a link in a chain of facts from 
whicn an intention to bring about the result may be inferred*, Where the accused 
grazed their cattle on waste lands on which the Government had by notification pro¬ 
hibited the public from grazing cattle, when provision was made for the public grazing: 
their cattle elsewhere, this offince was held to have been committed*. But when 
the grass was not meant to be sold for a profit, and the accused grazed his goats 
without the necessary permit, it was held tliat no offence was committed*. Where, 
m the absence of the accus^, his cattle entered into the Government garden, it was 
held that he was not guilty of mischief. The act to be criminal should be done, 
witli dishonest intention**. 

Statutory application.—-The Madras Pier Act (Madras Act V of 1863), s. 7- 
PRACTICE. . 

Evidence._Prove (1) that the accused caused the destruction of some pro¬ 

perty, or some change in such property or in the situation thereof. 

(2) That the above act destroyed or diminished the value or utility of such- 

property, or affected it injuriously. • 

(3) That the accused did as m (1) intending or knowing tliat he was likeJy 
to cause loss or damage to the public or to any person**. 

(4) That the causing of such damage or injury was wrongful. 

Onus._It is for the prosecution to prove that the accused caused damage with- 

a wrongful intent—with a knowledge that he was not justified in doing it, and that 
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the party uirdcr v^hose orders he was acting had no rea] title'. 

^V’he^e, m a case regarding mischief to land, the defence raises a bona fide 
plea of right to the land, the Magistrate should determine whether the accused acted 
with any such intent as made his act criminal, viz, any such intent as is mentioned 
in this section^. 

Procedure.-—Not cogruzable—Summons—Bailable—Compoundable, when the 
only loss or damage caused is loss or damage to a private person—^Triable by any 
Mapstrate—Triable summarily 

Warning to Magistrate.—The authority ve^ed in the cnminal Court of puni- 
sliing persons for acts of mischief is one which must be exercised with great cau¬ 
tion, and It must be \-ery dear, before conviction, that the accused has brought him¬ 
self within the true meaning of s. 425, otherwise this provision of the law will be fre- 
•quenily resorted to as a trenchant mode of dcading disputed civil questions of rights*. 

Condnion for mischief as well as for theft.—It is not illegal to convict the 
accused of mischief as well as of theft Where, therefore, the accused had cleared 
a piece of Government land, cutting, down and appropriating the trees thereon with¬ 
out permission, it was held that it was not illegal to convict them of mischief and 
theft, as the mischief preceded the theft which oDuld not have been committed ac- 
■cording to explanation 1 of s 378 until the trees had been detached from the ground*. 
Where the accused stole a sheep and killed it, it was held by the Patna Court 
that he could not be charged with and convicted of mischief as well as of theft^. The 
Madras High Court has held likewise*. But the Bombay High Court has held m 
a case in whidi the accused stole a calf and then killed it that he should be convicted 
and sentenced separately for each of the o^Tenccs^ 

Summary trial.—A person may be tned summarily for criminal trespass and 
mischief unless there is a bona fide claim of right depriving the Magistrate of juris- 
• diction*. 

Punishment.—In laying down the punishment ior different degrees of the 
offences of mischief, the gradation observed refers to the amount of loss sustained, 
a mode of distinction not admitted in estimating the degrees of criminality in other 
•offences against property’. The penal provisions relating to mischief have been 
framed on the same pnnciple which pervades the Code of first providing a certain 
amount of punishment for all offences of a particular denomination and then proceeding 
to provide heavier punishment for aggravated offenojs of that kind*®. This section pro¬ 
vides punishment for the offence of mischief generally. But if in any particular case 
there is any arcufflstance which fanngs it within any of the subsequent penal clauses 
‘whereby heavier punishment is provided and if that circumstance can be proved, that 
-subsequent clause is then the appropriate one for the punishment of the offence com¬ 
mitted. And when one set of aggravating circumstances properly attaches to an 
act making it an offence, another set should not be applied to the same act, unless 
there be in the mind, of the offender a wholly separate intention. 
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427. Whoever commits mischief and thereby causes loss or da- 
Mischief causing “'‘8'=“mount of fifty rupees or upwards, shall 
damage to the be pumshed with imprisonment of either descrip- 
a^^t of fifty tion for a term which'may extend to two years, or 
with fine, or with both. 

COMMENT. 

This section provides for enhanced sentence where the loss or damage caused 
is upwards of fifty rup^. 

In estimating the amount of the loss or damage caused, the actual loss or da¬ 
mage only should be taken into consideration and not the damage which, in conse¬ 
quence of such loss, may be occasioned to the sufferer^. But the damage done to- 
several tilings may be added together, provided the things are damaged at one and the- 
same time, or so nearly at the same time as to form one continuous transaction^. 

Statutory application.—See the Madras Pier Act (Mad. Act V of 1863), 


CASES.* 

Where some persons belonging to a certain .village pulled up and removed fish¬ 
ing stakes lawfully ^ed in the sea, witlun three miles of the shore, by the villagers of 
another village, and the removal of the stakes, though without any intention to ap¬ 
propriate them, occasioned "damage", it was held that they had committed mis¬ 
chief* Cattle belonging to the accused, who were Rabaris, having trespassed on the 
complainant’s farm and done damage to the crops there, the accused were tried for 
the offence of mischief under this section and also for an offence,.under s. 26 of the* 
Cattle Trespass Act. It appeared that on previous occasions too cattle of each of 
the accused were impounded a number of tiroes for similar acts. It was held that 
they were guilty of mischief*. • 

PRACTICE. 

Evideace .—^Prove points (I) to (4) as those for s. 426; and 'further— 

(5)That the loss or damage caus^ amounted to Rs. 50 or more. 

There ought to be evidence to show that the defendant caused mischief^. 

Procedure.—^Not cognizable—^Warrant—Bailable—Compoundable, when the- 
only loss or damage caused is loss or damage to a private person—^Triable by Presi¬ 
dency Magistrate, or Magistrate of the first or second class—Triable summarily. 

Charge.—I (name and office of Magistrate, etc,) hereby diarge you (name' 
of accused) as follows ?— 

That you, on or about the-of-, at-, committed mischief, causing' 

loss or damage to the amount of-, and thereby committed an offence punishable 

under s. 427 of the Indian Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation- 
{III of 1901), ss. 6, 11 (3) (d) and 12 (2). 

.428. Whoever commits mischief by killing, poisoning, maim- 
Misch* f b rendering useless any animal* or animals of 

killing^or nLaibg the value of ten rupees or upwards, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to nvo years, or with fine,- 

or with both. 


» M. & M. 393. 
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COMMENT. 

This section is intended to prevent cruelty to ammals and consequent loss to 
the owner. 

1. * Maiming —The term ** maiming ” refers to those injuries which cause 
the privation of the use of a limb, or a member of the body*. ‘Maiming’ implies 
a F>enmnent injury^. Wounding is not necessarily maiming. Wounding is causing 
an mjury to the person by wliich the skin is broken^. To constitute a wound it is 
necessary that there ^ould be a separation of the whole skin ; and a separation of 
the cuticle or upper skm only is not sufficient*. The external surface of the body 
must be divided*. ‘ Maimmg ’ must mean some permanent injury because it occurs 
in this section and s. 429 between 'killing' and ‘rendering useless’. This last ex- 
pression again differs from ‘ dimimshing utibty the expression used in the definition 
of * mischief Meres, C. J, in a case^ said : " It is true that in its primitive mean¬ 
ing the ^•erb ‘ to maim ’ invoh'cs the notion of mutilation of some part of the body 
useful for fitting...! do not think the framers of the Code intended this restricted 
meaning only of this expression. It seems difficult to understand how many of the 
domestic animals could be ‘ maimed ‘ within this meaning of the term. I think the 
expression would fairly include the amputation of any member, or the injury, of 
an animal by which its speed, or endurance or uW, was permanently diminished 
Maiming then means some permanent injury to one of the members of the body. 
It in\*olves the notion of the privation of the use of some limb or member involving 
a permanent injury and'not a mere disfigurement*. Where the ribs of a pony were 
broken so as permanently to dimmish its usefulness and value, it was held to be 
‘maimed’*. Similarly, where the ears of a horse’®, or an ass’* were cut off, it was 
held that ffie accus^ was guilty of maiming. But where one-half of one ear of a 
mare was cut off whereby the animal’s sense of hearing was not impaired, it was 
held that this did not amount to maimmg within the meaning of this section**. 
^Vhere the accused caused the death of a mare through injuries inflicted by his in¬ 
serting the handle of a fork into her va^na and pu^ng it into her body, it was 
held that he was liable for killing, maiming or wounding the mare**. 

It is not necessary to prove that any instrument was used to inflict the 
wound**. Pouring acid into the eye of a mare, and thereby blinding her, was held 
to be maiming**. But, if a person inflicts wound on an animal whereby it is dis¬ 
abled for some days only, his offence falls under s. 426**. • 

2. 'Animal'.—See s. 47, supra. The animal destroyed must be the sub¬ 
ject of property. The escape of an animal that is originally m the condition of 
ferce naiurce, t^t is subsequently reduced into possession, does not terminate the 
owner’s right to it, and any person shooting such an animal is guilty of mischief’^. 

PRACTICE. 

Evidence.—Prove points (1) to (4) as those for s. 426; and further— 

(5) That the property injured conasted of an animal or animals. 

(6) That the ^ue thereof at the time of injury was Rs. 10 or more. 

(7) That the injury in question was caused by killing, poisoning, maiming, 
or rendering useless such animals. 

1 Fattehdin, (1881)‘ P. R. No. 33 of 1881. 

2 Rickard Jeans. (1844) 1 C. & K. 539; 

Naratan Singh. (1905) U. B. R. (P.CX) 25. 

22 Burma L. R. 116, 3 Cr. L. J. 107. 

} Moiiaity V. Brooks, (1834 ) 6 C. & P. 

684. 

♦ Owen ^^loughlin. (1838) 8 C &P,635. 

$ Beckett. (1836) 1 Mood 8e Rob. S2B. 

6 Bakawal. (1891) P. R. No. 7011891. 

7 NtaSan Yun. (1885) S.J.UB.404. 

< Anna Laxman. (1916) 18 Bom. L. R. 

289, 17 Cr. L. J. 253. 

7 Nga,San Yun, sup. 


10 Maugowda V. Srinivasa Raniachar. 
(1911) 35 Mad. 594. 

1* Rangasuami Goundan, (1917) 22 ALU 
T. 68. 18 Cr. L. J. 620. 

12 Anna iMxman, sup, 
w Wfftfe. (1875) IQ B. D. 23 
1 + Bullock. (1868) L. R. I a C R, 115. 
^ Owen Owens. (1828) 1 Mood. Cr. C. 

Subrao Suifial, (1901) 3 Bom. L. R. 
*7 Subrayadu. (1888) I Weir 498. 
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Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows :— 

That you, on or about the-day of-•, at-, committed mischief by falling 

(or poisoning, etc.,) an animal, to wit-, of the value of-, and thereby com¬ 

mitted an offence punishable under s. 428 of the Indian Penal Code and within my 
cognizance. 

And I hereby direct that you be tried on the said charge. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(III of 1901). ss 6 . 11 <3) (d) and 12 (2). ' . 


429. Whoever commits mischief by killing, poisoning, maim- 
Mischiet by Of rendering useless, any elephant, Camel, horse, 
" mule, buffalo, bull, cow or ox*, whatever may be 

the value thereof, or any other animal of the value 
of fifty rupees or upwards, shall be punished with 
imprisonment of cither description for a term which 
may extend to five years, or with fine, or with both. 

COMMENT. 


hilling or maiming 
cattle, etc, of any 
value or any 
animal of the value 
of fifty rupees 


This section provides enhanced punishmeiU owing to the greater value of 
the animals mentioned therem. Intention is the gist of the .offence. The accused 
threw a stone at a young buffalo and thereby caused its death, and it appeared that 
her intention was to drive it out of her bad^ard. It was held that the accused was 
not guilty of mischief*. 

L ‘ Maiming—See s. 428, supra. 

2 . ' Bull, cow or ox ’.—According to the Madras High Court a ‘ calf' does 
not come within the term ' bull, cow or ox ; but the Calcutta High Court has held 
that the words ‘ bull ’ and ‘ cow' in this section include the young of those animals. 
The section spedfies the more valuable of the domestic animals, without any regard 
to age , but in respect of other kinds of animals not so specified, the section will 
not apply unless the particular animal m question is shown to be of the value of 
fifty rupees or upwards*. 

Bulls set at large according to a religious usage.—Such bulls are not the 
subject of ownership by any person, as the original owner surrenders all his rights 
as its proprietor and gives it its freedom to go whithersoever it chooses. They are, 
therefore, nullius propmtas, and as such cannot be the subject of mischief*. But u 
there is not total abandonment of control and property, the animal would not cease 
to be the private property of the owner. Before finding that the animal ceased 
the private property of any one it is necessary to see whether the ceremony at whi^ 
it was released was followed by an abandonment of all control and property over it. 
There is also a material distinction in pnnciple between the case of an animal, pro¬ 
perty in which is wholly renounced or abandoned and allowed in accordant with 
superstitious or religious usage to roam at large free from control, and an animal so 
abMdoned. and at large after dedicatiwi to a temple*. 

PRACTICE..,\; ; ■ ' 

Evidence.—Prove points U) to (4) as those for s.»426; and further— 

(5) That the property injured consisted of an elephant, camel, horse, mule, 


1 Obammat, (1901) .1 Weir 502. ' • 

2 Cholay, (1864) Mai 4lh UnrepL 
.1 Han Mandla W.JajaT,.(lS95) 22 ChL 


* Jiomcsb Cburtder Santiyal V. Hiru Sfen- 
da. (1890) 17 Cat 852. , , 

S Ghanta Fffn7nnfl./ll888) l -Wor 5^ 
- « Ha\a, (1887) 11 Mai 145. l.\\m49S. 
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bu^alo. bull, cow. or ox; or that such property consisted of any animal of the value 
of Rs. 50 or more. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first or second class. 

Charge.—-I (name and office of ^tagiiliate, etc..) hereby charge you (name, 
of accused) as follows .— 

That >ou, on or about the-day of-, at-, committed mischief by 

killing (poisomng, maiming or rendering useless) (specify the animal: where the 
aiimal is not of the kind mentioned m the section specify its value also), and that 
you thereby committed an o^cnce punishable under -s. 429 of the Indian Penal Code, 
and within my cognizance [or ivithm the cognizance of the Court of Session (or the 
High Court)]. 

•And I hereby direct that j’ou be tned (by the said Court (in cases tried by 
Magistrate omit these u’ords)) on the said charg^. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(III of 1901), ss. 6. 11 (3) (d) and 12 (2). 


430. Whoever commits mischief by doing any act which 
causes, or which he knows to be likely to cause, a 
oi diminution of the supply of water' for agricultural 
imgauon or by purposes, or for food or drink for human beings or 
^0^ animals which are property, or for cleanliness 
or for carrying on any manufacture, shall be punish¬ 
ed with imprisonment of cither description for a term which may 
extend to five years, or with fine, or with both. 


COMMENT. 

This section deals with diminution of water supply. Section 278 applies if 
the water is fouled so as to be unfit for use. 

For a conviction under this section there must be some infringement of right 
resting in some one by the act of the accused. It must be proved that the accused 
had no right to do what they did*. 

1. * Dimioution of the supply of water—Under this section the physical 
requisites of the act are the doing of any act which causes, or to the doer’s knowledge 
is likely to cause, a diminution of supply. He also fullUs the mental requisites when 
he, does this with intent to cause wrongful loss, and the intention is properly held to 
be* such when he takes it without any sort of right, and it matters not t^t he claims 
to set up such a right if the facts are so dear that the daim is manifestly only an 
additional wrong. It is for judidal tact to distinguish where the case is sufhdenUy 

. . • diminution of the 

. • n of the particular 

■ . . . > ... complained of and 

not to the use to which such water is put by the accused and, therefore, the fact that 
the water was used by the accused also for agricultural purposes does not take the case 
out of this section*. The accused is liable even if his whole crop would have been 
destroyed but for his act of cutting a bandh belonging to the complainant*. 

The section applies equally to irrigation channds as to other sources of irriga¬ 
tion, such as tanks and ponds*. 


» Ashulosh Ghoih, (1929) 57 Cal. 897. * Ra 

* Ramakrishna Chetli v. Palaniyandt 162, 33 1 
Kudambar. (1876) 1 Mad. 262, F3 ; Ashu- ’ • 
tosh Ghosh. (1929 ) 57 Cal 897. 510: 

« Lukman. (1926) 27 Cr. L. J. 1232. [1 


h ThakuTt 
h. J. 313. 

; na M 
war, ( 
377. 


) 13 P. L. T. 

41886) 1 W 
Cr. I * 75 
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.The placing, across a ch^el, of an embankment^ or Uie cutting of an embank- 
' ment», may lead to a diminution of suj^ly. If a supply channel is obstructed or 
filled up by a dam put up or by raising a dam already existing, there is a change made 
in the channel which diminishes its value or utility and which, if it was done with 
^intention to cause or with knowledge that it was likely to cause wrongful loss-to any 
person, would constitute ‘ mischief If the act so done causes a diminution of supply 
of water an offence under the section is cormmtted». The mere deprivation of water 
supply to the complainant by a cut in the bund is not an offence under this section 
It is the destroyed property that must have lost its utility or value to bring the offence 
under it 

Bona fides.—This section will not apply to proceedings taken by anybody in 
good faith m the exercise of his rights of property. Where, therefore, a zamindar 
stopped a water-channel running over his own land on the complainant's refusing to 
pay him tlie rent he demanded, it was hdd that he was not guilty under this section*. 
Where the accused cut open a bund and diverted water to his fields in anticipation of 
usual permission to do so, it was held that he had committed no offence under this 
section'' Where there was no doubt that the accused knew that by their act they were 
causing a diminution of the water supply and where they had not substantiated a 
right to take the water nor shown that the other side had no right, it was held that 
a bona fide claim to take the water could not be entertained*. 


CASES. 


Diminution of the supply of water is necessary.—Where it appeared that the 
complainant was the exclusive owner of a water-course, and that the accused had no 
sort of right to assert any claim to it, the causing of a diminution of the supply of 
water by the accused, even though in assertitm of a right, was held to be only an 
additional wrong, and to constitute this offence^. Where the accused closed a water¬ 
course by which water had been supplied to the complainant's land, he was held rwt 
to have committed this offence, as no damage was alleged to have bwn caused by me 
stoppage of water to any crop in the land* Where the accused' bunded up a ^rtion 
of tiie diannel, running m his own land, and carrying water to the complainant’s land 
to’which he was not found to be entitled cither by way of contract or by easement, it was 
held that no actual wrongful loss had been proved and that therefore the accused’s 
action in bunding up the channel did not constitute any offence’. On a paction bet¬ 
ween the complainants and the accused, who were members of a joint family, certain 
fidds fell to the share of the former and other’fields fell to the share of the latter. 
On the lands Plotted to the accused there had existed a channel for a long number 
of years which was used for carrying water to the fidds which had been allotted to 
the complainants. Some years after the partition the accused filled up the channel 
with the result that water could not be carried to the lands of the complainants for 
purposes of irrigation. It was held that the loss caused to the complainants by the 
channel being filled up was wrongful loss and the accused must be presumed to haw 
had the knowledge that their act in filling up the channel was likely to cause such 
wrongful loss to the complainants and that consequently they were guilty of an offence 
under this section'®. 


' N’alla''NaTayanasam, (1884) 1 Wat 
504 \ 


[1920J M. W. N. 131, 27 M. L. T. 214. 21 
Cr. L. J. 137. , „ 

« Sasdeo Singh. (1924) 2 Fat. L. R. lOi, 
26 Cr. L. J. 258. „„ .,o, 

* Jagannath Bkika}}, (1885) J? 

* Kalaya, (1885) Untep. Cr. C 217. 
Vaitu Karan, (1882) 1 Weir 507. 

» Budda Reddi. (1922) 31 AC C. T. 421. 
44 M. L. J. 234, 23 Cr. L. 3. 6S5., 

»• Ksishno lytx v. Ayyappa Kaick. (1924/ 
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WTiere the accused took water for agricultural purposes to which he was not 
■entitled, and thereby diminished the supply of others who were entitled, it was held 
that he was guilty under this section'. 

• Diminutiou of water by the cutting of an embankment.—Where the accused 
cut a dam erected by the complainant, not to take a supply of water but to save their 
own crops, and it was not proved that the of the accused caused a diminution 
-of the supply of water for agricultural purposes or that the accused knew that it was 
likely to cause such diminution in future, it was held that the accused could not be 
conricted of this offence*. 

Tlie complainant put up an embankment on Government land without previ¬ 
ous permission to store water for the use of his land. The accused cut the embank¬ 
ment and were charged with mischief but were acquitted on the ground that the com¬ 
plainant’s act was illegal. It did not appear that the accused interfered to protect 
their own interests. It was held that the acquittal was wrong®. 

The accused cut the embankment of an irrigation tank and kept the embankment 
open for more than twenty-four hours and pleaded in excuse of their act the authori¬ 
zation of the Public Works authonties given to them to take the water for twenty- 
four hours. It was held that, assummg the original act of cutting the embankment 
was lawful in consequence of the authonzaiion given by the Public Works authonties 
to the accused to take the water for twenty four hours, by keeping the breach open for 
six hours longer, they were guilty of an illegal omission which was under s. 32 of the 
Code equivalent to an illegal act, and that they were guilty under this section as their 
act was clearly Ul^y to cause a diminution of water supply for agncuItunU purposes; 
and that it was not necessary to prove actual damage*. But m a Punjab case it was 
held that a person by merely irrigating his land from a Government canal-cut for 
a period exceeding that allotted to him, did not commit any offence under this section®. 

The accused entered into the lands of the complainant and cut three bunds 
which had erected in a channel that ran through the land, with the result that 
water in that channel ran dowm another channel off the complainant’s land, and uti¬ 
lized by the accused for sale to ryots holding the lands lower down. The complainant 
was entitled to the whole of the water in the channel in question. It was held that 
iWs section applied not only where the water was wantonly wasted but also where the 
accused himsdf utilized it, or sold it to others provided the person entitled was de¬ 
prived of its use*. 


PRACTICE. 

Evidence.—Prove points (1) to (4) as those for s. 426; and further— 

(5) That the mischief m question caused, or was likely to cause, dimmution 
of the supply of water. 

This is an essential element to be proved^. 

(6) That such supply of water was for purposes of agriculture; or for food 
or drink for human beings; or for animals which are property; or for cleanliness; 
•or for carrying on any manufacture. 

(7) That such mischief was done with a knowledge that it would, or was likely 
to cause, such diminution of the supply of water®. 

The prosecution must prove that there has been unlawful and intentional in- 


Juddin Mondat. (1904) 8 C. W. N. 370.1 Cr. 
h. J. 245. 

® Ransana Goundan, (1891) 1 Weir 510 


♦ Nallappa Udayan, (1899) 1 Weir 505. 
s Fateh Dm. (1909)P. R. No. 14 of 1909, 

11 Cr. L. J. 65. 

• Ckidambaram Ptilai v. Muhammad 
Khan Saktb. (1918) 23 M. L. T. 248, 34 M. 
L J. 206, 19 Cr. L. J. 356; Lukman, (1926) 
27 Cr. L. J. 1232. 

* Tai-ud-dm, (1908 ) 28 A. W. N. 55. 

• Nga Myat Aung, (1903)- 10 Burma L. 
R. 122 ; Mewa Ram. (1934 ) 35 Cr. L. J. 1250. 
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terference on the part of the acoised with the admitted or proved rights of the com- 
plainanth 

It is not necessary to prove artuai loss*. 

Where there was nothing to show ttiat the complainant had any legal nght to- 
the -water intercepted by the accused, it was held that the complainant’s Joss was 
not wrongful and the offence of misdiief was not established*. 


Pfocedure.^—Cognizable—"Warrant—Bailable—Compoundable when permissim. 
is given by the Court before which the prosecution is pending—^Tnable by Court of 
Session, Pr^idency Magistrate, or Magistrate of the first or second class. 

A Magistrate can make an inquiry by personal inspection of the disputed place-*. 

Where there was a genuine dispute between the tivo parties in regard to a 
channel and one party was charged with mi&diief for dosing the channel, it was held 
that the matter was not one for trial m a criminal Court and that the act of dosing, 
the channel was not an offence®. 


' Charge.—J ( ttame and office of Magtstraie, etc.,) hereby charge you 

of accused) as follows ;— 

That you, on or about tho-day of-, at-committed mischief by do¬ 
ing-Tvhich act caused (or whidi you knew to be likely to cause) a diminution of 

the supply of water for agricultural purposes (or for food, etc.,) and thereby committrf 
an offence punishable under s. 430 of the Indian Penal Code, and within my cogni¬ 
zance for wiUiin the cognizance of the Court of Session (or the High Court) j. 

And I hereby direct that you be tried {by the said Court (tn cases tried by 
AfQ|isfrni'f omit these words) 1 on the said charge. 

431. Whoever commits mischief by doing any act* which ren* 
Mischief b which he knows to be likely to render any 

3ur> to %bUc public road’, bridge, navigable river or navigable- 
channel, natural or artificial, impassable or less safe- 
for travelling or conveying property, shall be pum* 
shed With imprisonment of either description for a term which may 
extend to five years, or with fine, or with both. 

COMMENT 

To support a conviction under this section there must be evidence of inten¬ 
tion to cause raiscbief, aiid of knowledge that injury is likely to result from the act 
of the accused*. Such intention or knowledge is not necessary for offences under 
ss. 279. 280 and 283. 

1. ' Act —See s. 33, supra. 

2. ‘ Road *.—path Urrou^ a jungle ts not a load*. 


CASES. 

In a case where the accused was charged -with committing nuschief by doing an. 
act whidt rendered a bridge impassable, it was proved (1) that two pieces of timber 
came floating down the nver in flood and oonung "in contact with a bndge destroyed, 
two of its pillars ; (2) that the accused cut the smaller piece at a point on the bank of 
the nver some ei^t miles above the bridge and left it iymg on the bank. It was held 
that the conviction could not be sustained, for on the facts found there was ob«ously 
no intention to cause nuschief, and there was no aifficlent evidence of knowledge that 


* Batman Karmakor v. Gosto Behary Kat- 
mokar. U920) 32 C. L. J. 476, 22 Cr. J. 
415. 

* (1881) 1 Wdr 503 

, » Tun Aung. (1907) 4 L. B. R. 149. 7 Cr. 
L. J. 448. 

* A/ttfHga Paisl (1883) 1 Weir 508. 


* Athttiatayanasamy PiUai V. 

1898) i Wear 505 ; Ashutosh Chash, (1929) 
7 Ccd. 897. , . 

« Maiayan Kalan. (1883) 1 Weir 510. 

'* iVga Sfttee Laukke, (1889) P. J- I- 
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injury was likely to result from the act ot tiie accused*. Where the accused dug a 
trench on waste land bordenng upon a public road m order to protect his land from 
drainage water and thereby incidentally caused damage to the public road, it was held 
that this uas not sufficient to constitute the offence of mis^ief*. Mere placing of 
bricks on a road would not come within this section*. 

PRACTICE. 

E\idcoce.—Pro\e points (1) to (4) as those for s. 426; and further— 

(5) That the mi^ief in question consi^ of an act rendering or likely to 
render impassable or less safe, a public road, bridge, navigable river or channel, natural 
or artificial, for the purpose of travelUr^ or conveying property. 

(6) That sudi mischief was done with a knowledge Uiat it would, or was likely 
to, cause such injury 

Procedure.—Cognizable—Warrant—Bailable—^Not compoundable—^Triable by 
Court of Session. Presidency Magistrate, or Magistrate of the first or second class. 

432. Whoever commits mischief by doing any act‘ which 
Mischief by causes Of wliich he knows to be likely to cause an 

causing inundation inundation or any obstruction to any public drain- 

attended with injury or damage, shall be punish- 
tended wiih^ da- cd with imprisonment of either description for a 
terni which may extend to five years, or with fine, or 

with both. 

COMMENT. 

This section provides for a more severe punishment where the mischief is com¬ 
mitted by causing inundation to public drainage as it affects the health of the. 
community. 

I. •Act',—Sees. 33, 

' PRACTICE. 

Evidence.—Prove points (I) to (4) as those for s. 426; and further— 

(5) That the mischief consisted of an inundation or obstruction to drainage. 

(6) That such inundaUon or obstruction was, or was likely to be, attended 
with injury or damage. 

(7) That such damage was public. 

(S) That the mischief was done with a knowledge that it would, or was likely 
to, cause such inj’ury*. 

. It is not sulfident to show probable consequential damage to other property*. 
The accused were convicted by a Magistrate for erecting a dam across the bed of a 
nver knowing it to be likely that the lands of the adjacent village would be m conse¬ 
quence inundated. The High Court in quashing the conviction held that as the act 
done was the erecting of a dam which did not cause ' the destruction' of any property 
the offence of mischief was not committed*. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Court of Session, Presidency Magistrate, or Ma^stcate of the first or second class. 

Mischief by des- 433. Whoever commits mischief by destroy- 
moving any light-house or other light used as 
£ui a iiRht-hQu<;e or ^ sea-mark, or any sea-mark or buoy or other thing 
sea-mark. placed as a guide for navigators, or by any act 


1 Malayan Kalart, (1883) 1 War SIO 

2 Kaiilhadi Anantha Bkattar, (1888) 1 
Well Stl, 

1 /ugof Narain S»«£A,, (1908) 12 C. W. 
N. cxxii (122). 


♦ Prart Nath S<ifta,(1876)25 W.R. (Cr.) 

s WyA'i 4 M. H. C, Appx. 15. 

< Ibid. 



terference on the part of the accused with the admitted or proved rights of the com- 
plainant'. 

It is not necessary to prove actual loss*., 

Where there was nothing to show that the complainant had any legal right to 
the water intercepted by the accused, it was held that the complainant’s loss was 
not wrongful and the offence of mischief was not established*. 

Procedure.—Cognizable—Warrant—Bailable—Compoundable when permission 
is given by the Court before which the prosecution is pending—^Triable by Court of 
Session, Presidency Magistrate, or Magistrate of the first or second class. 

A Magistrate can make an inquiry by personal inspection of the disputed place*. 

Where there was a genuine dispute between the two parties in regard to a 
channel and one party was charged with nuschief for closing the charmel, it was held 
that the matter was not one for trial in a criminal Court and that the act of dosing 
the channel was not an offence*. 

* Charge.—I ( name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows :— 

That you, on or about th e day of-, at-, committed mischief by do¬ 
ing-which act caused (or which you knew to be likdy to cause) a diminution of 

the supply of water for agricultural purposes (or for food, etc,,) and thereby committ^ 
an offence punishable under s. 430 of the Indian Penal Code, and within my cogni¬ 
zance lar within the cognizance of the Court of Session {or the High Court) ]. 

And I hereby direct that you be tried (by the said Court {in cases tried by 
Magistrate omit these words) j on the said charge. 

431 . Whoever commits mischief by doing any act* which ren* 
Mischjef b’ ‘ which he knows to be likely to render any 

jury i pubUc public road*, bridge, navigable river or navigable- 
or^Siannd^*’ channel, natural or artificial, impassable or less safe- 
for travelling or conveying property, shall be puni¬ 
shed with imprisonment of either description for a term which may 
extend to five years, or with fine, or with both. 

COMMENT. 

To support a conviction under this section there must be evidence of inten¬ 
tion to cause mischief, and of knowledge that injury is likely to result from the act 
of the accused'*. Such intention or knowledge is not necessary for offences under 
ss. 279, 280 and 283. 

1. ’Act’.—See s. 33, supra. 

2. ’ Road —A path through a jungle is n<rt a road*. 


CASES. 

In a case where the accused was charged with committing mischief by doing an. 
act which rendered a bridge impassable; it was proved (1) that two pieces of timber 
came floating down the river in flood and coming in contact with a bridge destroyed 
two of its pillars ; (2) that the acci^ed cut the smaller piece at a point on the bank of 
the river some ei^t miles above the bridge, and left it lying on the bank. It was held 
that the conviction could not be sustained, for on the facts found there was obviouriy 
no intention to cause mischief, and there was no sufficient evidence of knowledge that 


* Banwari Kaimakar v. Gosto Behary Kar- 
makar, (1920) 32 C L. J. 476. 22 Ce. L. J. 
415. 

* (1881) 1 Weir 503. 

» Tun Aung. (1907 ) 4 L. B. R. 149, 7 Cr. 
L. J. 448. . ^ 

* .’ituruga PtUat. (1883) 1 Weir 508. 


» Alkinarayanasamy PtUai v. Subbier.. 
:i898) 1 Weir 505, Askutosh Ghosh. (1929) 
i7 r*T>i 897 

• Malayan Kalan. (1883) 1 Weir 510. 

'* Nga Shwe Laukke, (1^9) P- J- h. U- 
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injury was Itkcly to result from the act of the accused'. ^Vhere the accused dug a 
trench on waste land bordenng upon a public road in order to protect his land from 
drainage water and thereby incidentally caused damage to the public road, it was held 
that this was not su/Tjcicnt to constitute the offence of mis^ief*. Mere placing of 
backs on a toad would not come withm, this aoctMo,*. 

PRACTICE. 

E>idcncc.—Pro\c points (1) to (4) as those for s 426; and further— 

(5) That the mischief in question consists of an act rendering or likely to 
render impassable or less safe, a public road, bnd^ navigable river or channel, natural 
or artifidal, for the purpose of travellmg or conveying property. 

(6) That sudi mischief was dome with a knowledge that it would, or was likely 
to. cause such injury. 

Procedure.—Cognizable—Warrant—Bailable—^Not compoundable—^Triable by 
Court of Session. Presidency Magistrate, or Magistrate of the first or second class. 

432. Whoever commits mischief by doing any act* which 
Mischief by causes or which he knows to be likely to cause an 
cau^g inundation inundation or any obstruction to any public drain- 
attended with injury or damage, shall be punish- 
iroded da* ed With imprisonment of either description for a 
"“se- term which may extend to five years, or with fine, or 

with both. 

COMMENT. 

This section provides for a more severe punishment where the mischief is com¬ 
mitted by causing inundation to public drainage as it affects the health of the 
community. 

1. ‘ Act '.—See s. 33. supre. 

'practice. 

Evidence.—Prove points (I) to (4) as those for s. 426; and further— 

(5) That the mischief consisted of an inundation or obstruction to drainage. 

(6) That such inundation or obstruction was, or was likely to be, attended 
with injury or damage. 

(7) That such damage was public. 

(8) That the mischief was done with a knowledge that It would, or was likely 
to, cause such injury*. 

^ It is fixjt scflffimjiTf Co show ptobsijM coasojciaitisi cAnTTogie to ctiicr pinsperty-'. 
The accused were convicted by a Magistrate for erecting a dam across the bed of a 
river knowing it to be likely that the lands of the adjacent village would be in conse¬ 
quence inundated. The High Court in quashing the conviction held that as the act 
done was the erecting of a dam which did not cause ‘ the destruction' of any property 
the offence of mischief was not committed*. 


Procedure.—Cognizable—Warrant—Bailable—Not compoundable—^Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first or second class. 

Mischief by des- 433- Whoever commits mischief by destroy- i 

renS/"ieTusl^ ‘"S or moving any light-house or other light use^f a; * 
fui a hzht-houw or a sea-mark, or any sea-mark or buoy or other tjfiini 
sea-mark. placed as a guide for navigators, or by aoty 

1 Afofayon Kafan, (1883) 1 War 510. ♦ Pron Natk SQha,(ia76125 

2 Kahtkadi Ananlka Bhatlar, (1883) 1 C9. / 

Weir 511. » (1868) 4 M. H C. Apoif > 

^ Jugai ftoTOin Singh, (1908) 12 C. \V. * ibid. ^^7 > 

N. cxxji (122). 
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which renders any such light-house, sea-mark, buoy or other such 
thing as aforesaid less useful as a guide for navigators, shall be 
punished with imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

COMMENT. 

This section is an extension of the pnndple laid down in s. 281. Sea-marks 
are very important in navigation and any tampering with them may lead to disas¬ 
trous results. 

PRACTICE 


Evidence.—Prove (1) to (4) as those for s. 426; and further— 

(5) That the misduef consisted of an act causing the destnicdon, or moving 
of, or rendering less useful, a h^t-house, sea-mark, etc. 

(6) That such light-house, sea-mark, etc., was at the time of mischief used 
as a guide for navigation. 

Procedure.—Cognizable—Warrant—Bailable—Not aimpoundable—Triable by 
Court of Session. 

434. Whoever commits mischief by destroying or moving* any 
Mischief by des- land-mark fixed by the authority of a public ser- 
uoymg vant*, or by any act which renders such land-mark 

iixeJi by public less useful as such, shall be punished with imprison- 
authority. ment of either description for a term which may 

extend to one year, or with fine, or with both. 

COMMENT. 

This secUon deals with the destruction or removal of land-marks. The pre¬ 
ceding section deals with sea-marks But as destruction of sea-marks fs likely to lead 
to disastrous consequences the pumshm^t provided in s 433 is much higher than 
the punishment provided under this section. 


1 . ‘Moving'.—See s 378, explanation 3, supra. 

2. ' Fixed by the amhority of a public servant—^The Madras High Court 
has held that in construing the words 'aisthocity ol a pttWfc servant' tlw same 
siderarions would apply to an offence under this section as to an offence under 
ss. 183 and 186^. A Magistrate making an order, under s. 145, Criminal 

dure Cod^ has no authority to cause the property which is the subject of a dispute 
Ukdy to occasion a breach of the peace to be danarcated by boundary pdlars, ^d. 
consequently, if he does so, a person destroying ot removing sudi boundary pmars 
is not liable to conviction under this section*. Where a surveyor empowered by a 
notification under the Survey and Boundaries Marks Act to survey certain 
in good faith and under colour of h» office, altered upon the lands of the attusw 
fixed demarcation stones on them and the accused obstructed the surveyor in 
fieasuring the lands and removed the demarcation stones, it was held that ine. 
[/♦used were guilty under this section though it might be proved that the mas on 
in& surveyor carried on his operations were not actually included in the nou- 


k ’on^ 

Vf^Molxmocent removal.—Where a person innocently removed a barricad^ plat^ 
bl ' ' micipality on a piece of land in front of his house, which impaired 

legtess to, or from Ws house, it was held that he had committed no offence-. 

I Sadhat^Bhortjo Sanfos. (1916) 31 M. ’ C 745. 

W. N. JS3. Aidul Am. (1895) Uniep. Cr. c. 


Madkara Bhortjo Santas, sua , 

Aidul Am. (1895) Umep. Cr. C 745. 
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PRACTICE. 

Evidence.—prove points (1) to (4) as those for s 426; and further— 

(5) That the misdiief consisted of an act causing the destruction, or mov¬ 
ing of. or rendering less useful, a land-mark. 

(6) That such land-mark was fixed by the authority of a public servant. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 

by Presidency Magistrate, or Magistrate of the first or second class 

435. Whoever commits mischief by fire or any explosive sub¬ 
stance*, intending to cause, or knowing it to be likely 
that he will thereby cause, damage to any property 
to the amount of one hundred rupees or upwards or 
(where the property is agricultural produce) ten 
rupees or upwards, shall be punished with impri¬ 
sonment of either description for a term which may 
e.xtend to seven years and shall also be liable to fine. 

COMMENT. 

Where the mischief is committed by means of fire or any explosive substance 
and the e%’idcncc enables the Court to conclude that the offender intended or knew 
himself to be likely to cause wrongful loss or damage to the amount of 100 rupees, 
the conviction must be under this section. If the evidence falls short of this, but 
is suf^cot to show that mischief to the amount of 50 rupees has been caused, 
whether by fire or by any means whatsoever, the offender may be convicted under 
&. 427. In the case of agricultural produce the value fixed under the section is Rs. 10, 
in the case of other property it is Rs. 100. 

1. ‘Explosive substance’.—^This expression, accordmg to the Explosive 
Substances Act (VI of 1903), s 2, includes any matenaJs for making any explosive 
substance, also any apparatus, mat^ne, implement, or material used, or intended to 
be used, or adopted for causing, or aiding in causing, any explosion in or with any 
explosive substance: also any part of any such apparatus, machine or implement. 

Amendment.—^The words “ or (where the property is agricultural produce) 
ten rupees or upwards” were inserted by the Indian Penal Code Amendment Act 
(VIII of 1882), s. 10. The amendment was introduced to protect agricultural pro¬ 
duce. 


Mischief by fire 
or cxplosi\-e sub¬ 
stance with intent 
to cause damage 
to amount of one 
hundred or (in 
case of agricultural 
produce) ten ru¬ 
pees. 


PRACTICE. 

Evidence.—Prove points (1) to (4) as those for s. 426; and further— 

(5) That the mischief was caused by fire or some explosive substance. 

(6) That the damage caused therdiy amounted to Rs. 100 or more; or if 
the property in question is agricultural produce, to Rs. 10 or more. 

(7) That the accused intended or knew that he was likely thereby to cause 
such damage. 

Mere negligence or carelessness would be of no avail. Where the accused set 
fire to a heap of rubbish in his field which was close to a protected forest and the wind 
carried the flames to a forest and destroyed a part of it, it was held that he was 
not guilty of mischief*. 

Procedure.—Cognizable—Warrant—^Bailable—Not compoundable—^Triable by 
•Court of Session, Presidency Maystrate, or Ma^trate of the first class. 

Charge.—In drawing up a charge it is necessary to enter in the charge the 
fact that the mischief was caus^ intentionally or knowingly that destruction of build- 


1 Nandeyappazowda, (190S} 8 Bom. L. R. 851, 4 Cr. L. J. 445. 
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ing would follow^. Further, the building ^wld be described " as one ordinarily used! 
as a place of worship, or as a human dwelling, or as a place for custody of pro¬ 
perty ”2. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(III of 1901), ss. 6. 11 (3) (d) and 12 (2). See the Burma Laws Act, 1898, s. 4 
(3) (6) and sch. II 

436 . Whoever commits mischief by fire or any explosive sub- 
Mischief by fire Stance*, intending to cause,^ or knowing it to be 
sLice^wilrintSt he will thereby cause, the destruction of 

to destroy house, any building* which is ordinarily used as a place of 
worship or as a human dwelling or as a place for 
the custody of property, shall be punished with transportation for 
life, or with imprisonment of either description for a' term whicfi 
may extend to ten years, and shall also be liable to fine. • 
COMMENT. 

This section punishes mischief by fire or explosive substance. Owing to the 
serious nature of the means employed the punishment is severe. 

1. * Explosive substance ’.-—See s. 435, supra. 

2. ' Intending co cause —The offend is not intentionaily committing mis* 
chief by fire, and thereby causing the destruction of building, etc., but committing 
nuschief by fire, with the intention of causing the destruction of a bui/ding, etc The 
intention is a most important element in su^ a charged 

3. ‘ Building ’ is not necessarily a fini^ed structure*. An unfinished house, 
of whi^ the walls were built and finished, the roof unfinished, a considerable part ■ 
of the flooring laid, and the internal walls and ceilings prepared ready for plastering, 
was held to be a building*. It is absolutely necessary to prove that the building, 
which the accused destroyed came within one of the three classes mentioned in the 
secUon. The words “ordinarily used” do not mean that other buildings are from 
time to time used for purposes such as those stated in the section but they mean 
that that particular building is itsdf used. Certain villagers were convicted under 
s. 304 and this section, for having made an attack on the Chamars (skinners) of the 
village, resulting in the destruction by fire of their chaupal, and the death of their 
child therein. It appeared that on being attacked the Qiamars fled from the spot 
and left the child inside the chaupal. There was no evidence that the chaupal wm 
ordinanly used as a human dwelling,or for one of the other purposes specified m 
this section. Nor did the accused know tnat the child was inside when they set fire 
to it It was held that under the circumstances no offence under s. 304 or this sec¬ 
tion had been established*. 

The I-aw Commissioners observe: “ The grass or mat huts of the lowest clas^ 
are placed on a level with the substantial, secure, and valuable dwellings of the 
better classes...It is obviously proper that in the case of mischief by fire a distiM- 
Uon should be made between the huts...and substantial houses, but there 
dent room for such a distinction between the maximum of fourteen years and the 
minimum of one year, and between rigorous and simple imprisonment..., we 
think it best that the distinction should be left to the discretion of the Judge '. 

PRACTICE. 

Evidence.—^Prove points (1) to (4) as those for s, 426; and further 

(5) That the property injured consisted of a budding. 


« (1865) 3 W. R. (Cr. L.) 7. 

* Durbarto PoUe, (1867 ) 8 W. R. (Cr.) 
30. \ 

» (1865) 3 W. R- (Cr. L.) 18. 


4 Afannine. (1S71) L. R.-1 C. C ^ 338- 
» WtUiam Edgell. (1867) 11 Cox 13^ 

* Khanian. (1924) 25 Cr. L. J. 
r Ut Rep. ss. 614, 615 
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(6) That such building was ordinanly used as a place of worship, or as a 
human dwelling, or as a place for the custody of property. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundabic—Triable 
by Court of Session. 

In a charge under this section the amount of mischief done is not altogether 
to be the measure of the penalty to be inflicted, A person who mischievously sets 
fire to a human dwelling may put in jeopardy the lives and th? property, not only 
of those dwelling therein, but of others duelling in adjoining houses, ol persons assis¬ 
ting to put out the fire, and so on Se\-ere paialties of this section are, therefore, 
justified*. 

Charge.—In a case of mischief by fire with intent to cause the destruction of 
a dwelling-house, the charge should lay the intent as an intent to cause the destruc¬ 
tion not of a house simply, but of a house used as a human dwelling*. 

Punishment.—Arson in an Indian village is a crime which cannot be too 
heavily punished as it causes incalculable damage to innocent persons who can ill- 
afford to lose the little property that they possess and in such a case a sentence of 
three to five years’ rigorous impnsonment cannot reduced*. 

As to the Frontier District, see the Frontier Crimes Regulation (III of 1901), 
ss. 6. 11 (3) (d), and 12 (2). 

A sentence of whipping is not legal under this section*. 


437. ^Vhclcvcr commits mischief to any decked vessel* or any 
.Mischief with vcssel of a burdcn of twenty tons or upwards, intend- 
inieni to destroy ing to destroy or render unsafe, or knowing it to be 
he will thereby destroy or render un- 
one of twenty totu $afc, that vcssel, shall be punished with imprison- 
burden. nicnt of either description for a term which may 

e.xtcnd to ten years, and shall also be liable to fine. 


COMMENT. 


This section operates in the case of decked vessels or any vessel of a burden 
of twenty tons, or upwards. Only vessels of large dimensions have decks. Fishing 
boats, ferry-boats, canoes, etc., will not come under it. Thus, small crafts of ail kinds 
are excluded. The intention of the Legislature is to punish mischief committed on 
vessels which are likely to carry passengers. 

1 . * Vessel —See s. 48, iupra. Where a sailor on board a ship entered a 
part of the vessel where spirits were kept, for the purpose of stealing rum, and, while 
tapping a cask of rum, a lighted match, held by him, came in contact with the spirits 
which were flowing from the cask tapped by him, and a conflagration ensued, which 
destroyed the vcssel, it was held that a omvicUon for the arson of the vcssel could 
not be upheld*. 


PRACTICE. 


Evidence.—Prove points (1) to (4) as those for s. 426; and further— 

(5) That the mischief was committed in respect of a decked vessel, or a 
vessel of a burden of twenty tons or upwards. 

(6) That the accused when commiUmg misducf intended, or knew that he 
•was likely, to tender unsafe that vessel. 

Procedure.-—Cognizable—'Warrant—Not bailable—Not compoundable—^Triable 
by Court of Session. 


(1868) 8 W. R, (Cr. L.) 14. . 

UuiliaTTO Poll*, (1^7) 8 W. R. (Cr.I- 


» Ghaioor Khan. (1930) 6 Luck. 539. 

* faiannath, (1927 ) 29 Cr. U J. 666. 

# Faulkner, (1877) 13 Cox SStt 
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438. Whoever commits, or attempts' to commit, by fire or any 
explosive substance', such mischief as is described 
in the last preceding section, shall be punished with 
transportation for life, or with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 


Puniihinent for 
the mischief des- 
enbed in section 
437 committed by 
foe or explosive 
substance 


COMMENT. 

This sectioft provides for tputlv more severe pumshment than the last secUosi 
when the mischief is committed by fire or ^plosive substance to a decked vessel or a 
vessel of a burden of twenty tons or upwards. 

1. ' Attempt —See s. 511, infra. 

2. ’ Explosive substance —See s. 435, supra. 


PRACTICE. 


Evidence.—^Prove points (1) to (4) as those for s. 426; and further— 

(5) That the accused committed or attempted to commit mischief by fire, 
or any explosive substance. 

(6) That the mischief was conumtted in respect of a decked vessel, or a 
vessel of a burden of twenty tons or upwards. 

17) That the accus^, when committing or attempting to commit mischfe/, 
intended, or knew that he was hkely, to destroy or render unsafe such vessel. 

Procedure —Cognizable—Warrant—Not tailable—Not compoundable— Triable 
by Court ot Seaion. 


439. Whoever intentionally runs any vessel* aground or ashore, 
foe inten<i'ng “ commit theft' of aay property con- 
inteniiMiaiiy run- taitied therein or to dishonestly misappropriate" any 
SJor'eSwe wfo property, or with intent that such theft or mis- 

intent to coimnit appropriation of property may be committed, shall 
theft, etc punished with imprisonment of either descrip¬ 

tion for a term which may extend to ten years, and shall also be lia¬ 
ble to fine 


COMMENT. 

This section punish^ an act wWch is akin to piracy. Under the |J 

is sufficient if a veskl is nm aground of ashore with the intention to commit then 
of any property contained therein; whether actual theft is committed or not is im¬ 
material. As to what amounts to piracy, see p. 34. ^ 

1. ' Vessel ’.—See s. 48, supra. 

2. ’Theft’,—See s. 378. supra. 

3. * Dishonestly nusappiopriate '.—See ss. 403 and 24, supra. 


sel. 


PRACTICE. 

Evidence.—Prove (1) that the pr<^>erty in question was contained m a ves* 


(2) That the accused ran such vessd aground or ashore. 

(3) 'That he did so intentionafiy. 

(4) That he intended thereby (o) to commit theft of the ^ ^ 

tained therdn; or li>> to dishonestly nusappropriate the same; or (c; mac suui 
theft or misappropriatton thereof might be oewnmitted. 
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Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 
by Court of Session. 

•Wo. Whoever commits mischief, having made preparation 
Mi«ducf com- for causing to any person death^ or hurt*, or wrong- 
parauen^de^fM restraint*, or fear of death, or of hurt, or of 
^smg death or Wrongful restraint, shall be punished with impri- 
sonment of cither description for a term which may 
extend to five years, and shall also be liable to fine. 

COMMENT. 

The aggravating circumstance whicli is writed with severe punishment under 
this section is preparation for causing to any person death, hurt, or wrongful res¬ 
traint. if any opposition is offered while committing mischief. 

1. * Death—Sec s. 46, supra. 

2. ’ Hurt —See s. 319, supra. 

3. * Wrongful restraint'.—See s. 339, supra. 

PRACTICE. 

Evidence.—Prove points (1) to (4) as those for s. 426; and further— 

(5) That when such mischief was committed, the accused had made prepa¬ 
ration for causmg death, hurt, or wrongful restraint, or fear thereof. 

Procedure.—Cognizable—Warrant-Not bailable—Not compoundable—Tria¬ 
ble by Court of Session, Presidency Magistrate or Magistrate of the first class. 

Punishment.—As to the Frontier Distnct, see the Frontier Crimes Regula¬ 
tion (1901). $$. 11 (3) (d) and 12 (2). As to Burma, see the Burma Laws Act 
(1898), s. 4 (3) (b) and sch. II. 

Of Criminal Trespass. 

441. Whoever enters into or upon property in the possession 
Criminal ties- of another* With intent to commit an offence or to 
intimidate, insult or annoy any person in possession 
of such property*, 

or, having lawfully entered into or upon such property, unlaw¬ 
fully remains there’ with.intent thereby to intimidate, insult or 
annoy any such person, or with intent to commit an offence, 

is said to commit “ criminal trespass ”, 

COMMENT. 

The auUiors of the Code say: “W® have given the name of trespass to every 
usurpation, however slight, of dominion over property We do not propose to make 
trespass, as such, an offence except when it iS committed in order to the commission of 
some offence injurious to some person interested in the property oh which the tres¬ 
pass is committed, or for the purpose of causing annoyance to such a person. Even 
then we propose to visit it with a punishment, unless it be attended with aggra¬ 
vating circumstances. 

“ These aggravating circumstances are of two sorts. Criminal trespass may 
be aggravated by the way in which it is comimtted. It may also be aggravated • 
by the end for which it is committed 


Note N, p. 168. 
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Scope.—Str^ght, J., in a case said; The unusually vague and elastic lan- 
•guage used in section 441, whidi, if not closely scrutinized and strictly interpreted, 
might lead to its application to sets of facts or circumstances, for which it was never 
intended by the legislative authorities who framed it. For it is easy enough to 
■conceive multitudinous cases, some approaching the verge of absurdity, that would 
fall within the letter, not the spirit, of the section, and which no one would for 
a moment consider fit subject even for civil proceedings, much less for a prosecu¬ 
tion m a criminal Court. To lay down any rule as to the extent to which its opera¬ 
tion should be limited, is scarcely possible, but it is plain that its scope must be con¬ 
fined within those bounds that common sense and sound reason dictate 


Ingredients.—The section has three essentials :— 

1. Entry into or upon property in the possession of another. 

2 If such entry is lawful then unlawfully remaining upon such property. 

3 Such entry or unlawful remaining must be with intent 

(i) to commit an offence; or . ' . 

(n) to intimidate, insult or annoy the person in possession of the pro¬ 
perty. . . 


l. 'Whoever enters into or upon property in the possession of another’. 

There must be an unauthorized entry into or upon property,—^unauthorized, that 
is to say, either directly against the will of the person in possession, or constructively 
against his will, in the sense that he who enters has an unlawful intention, which, 
were it known to such person, would make him object, forbid or prevent the entry 
that m Ignorance of such intention he sanctions and permits"^. 

A man may be guilty of criminal trespass on the land of another without 
ever personally setting foot on it. if, for example, he causes others to build on it 
against the wishes and in spite of the protest of the owner'. 

The use of criminal force is not necessary*. 

' 'W'hoever ’ enters in the manner indicated in the section commits this offence. 
The accused must have committed the trespass in person. Merely sending a ser- 
•vanf to plough up land is not an entry by the master^. 

' Property' m this secticm generally means immovable corporeal property, and 
not incorporeal property. A right of fishery is not property of such a nature as that 
a man who unlawfully infringes that nghl can be said to enter upon property in ^ 
poss^ion of another, within the meaning of this section*. Similarly, a person ply¬ 
ing a boat for hire at a distance of three miles from a public ferry cannot be said, 
with reference to such ferry, to commit criminal trespass^. , But the word ‘ pr^ 
perty ’ is wide enough, to cover moveable property into or upon which it is possible 
for a person to enter or upon entering remain, with the inlaition dtsenbed in the ^- 
tion The word would, therefor^ cover a boat, and a person may be found guilty 
of cnminal trespass In respect of a ferry boat*. 


' Possession —The possession must be actual possession of some pierson other 
than the alleged trespasser’. If one person forcibly enters upon property m the 
possession of another, and there does an act with intent to annoy the person so in 
possession, he is guilty of crinunal trespass without reference to the question m whom 
the title to the land may ultimately be f<wnd'®. A landlord who forcibly enters 


1 Gobtnd Prasad, {1879) 2 AIL 4^, 466; 
3hislidhuT Parui, (1872) 9 Beng. L. R. Aw» 
19; ChooTomoni Sanl, (1870) 14 W. R- (Ci-) 
25. 

* Per Straight. J-. m Gobtnd Prasad, sup, 
p. 466. 

» Ghari. (1917) 39 All. 722.- -J 

* p0{(tTi»Iu V V'ceravva, (1902) 

J. 447. 

1 SAwr Kun. (1906) 3 L. B. R 278; A/g. 
Shut Kyi. (1922) J B. L. J. 276.' i j 


< Cbaru Nayiah, (1877) 2 
T Muihra V. JowahtT, (1877) 1 Ml 
* Dkanaiijoy Dkara v, Pravat 
Btsu/as, (1934 ) 38 C W. N, 66o, 35 Cr. I- 

^'**Fou)dat. (1878) 187^. 

Hum Lai, (1913) 12 M ^ 

J. 633; PaTtnesuar Ull Milter. (1921) ^ 
Cr. L. J. 440. 7 P. L. T. 347. , o 

16 Pam Dyd Mundie. (1867) 7 W- ^ 
J (Cr.)' 28. 
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on hnd m Uic possesion of a tenant after the expiry of Uie lease and dispossesses 
him is guilty of an offence of criminal trespass, even where the lease gives him the 
right of re-entry on its termination* The question of title is n^t to be raised on 
a pica of possession But “a mere trespasser cannot, by the \cry act of trespass, 
immediately and without acquiescence, gi\e himself what the law understands by 
possession against Uic jxirson wliom he ejects, and dnve him to produce his title, 
if he can, wiilioui delay, ranatale himself in his former possession”^. The offence 
may be committed m respect of property in a person’s possession even though such 
possession may not ha\e originated m ngbt*. Possession gi\en even for a few 
minutes in execution of a decree constitutes posssession contemplated by this sec¬ 
tion*. 

Cnminal trespass may be committed even when the person in possession of 
the property is absent, provided the entering into or upon the property is done.witb 
mtent to do any of the acts mentioned in the section. Where a person entered 
upon a field, that liad been leased, dunng the absence of tlie lessee and ploughed it, 
and only the lessor came to Uie spot on hearing of it to prevent the commission of 
such act. It was licld Uiat that was not enough to exonerate that person from inten¬ 
tion to annoy tlic lessee and tint sudi a person a>uld properly be convicted under 
this seetjonh 

A woman entered into the compound of an Assistant Superintendent of Police 
in his absence for the purpose of meeting her paramour It was held that as her 
entry was not made with the objert of intimidating, insulting or annoying the absent 
Supennlcndcnt of Police or any other person she was not guilty of cnminal trespass^. 

It would seem that a person entitled to a nght of way or other incorporeal right 
is not a person in possession of property withm the definition of this offence, and 
there can be no criminal trespass ‘ into or upon' such property. 

Joint possession.—A joint owner of land who enters upon the land with the 
intention or knowledge of doing a wrongful act commits criminal trespass^. A pro¬ 
secution for criminal trespass on the part of one co-owner against another co-ovmer 
will not lie unless there has been an ouster from possession or some destruction or 
waste of the common property*. Where one co-sharer built upon a piece of a common 
land against the will of the other co-sharer, whose consent had been previously asked 
and refused, it was held that this circumstanc: alone was not sufficient to render the 
co-sharer so building guilty of criminal trespass’. One member of a joint family 
commits no trespass by entering into the house which forms the joint property, but 
he is guilty of that offence when he enters into the room ordinanly occupied by an 
other member of the family*®. A joint-owner of property is entitled to have joint 
possession restored to him in a avil Court; but he is not justified in taking the law 
into his own hands to recover possession. If he does so he is liable for criminal 
trespass". The entry of a stranger into a family dwelling-house, with the permis¬ 
sion and license of one of the members, is not cnminal trespass". 

^Vhere a business is in the actual possession of one partner as manager and 
that partner dies, the firm or the remaining partners collectively must be considered to. 
be in possession thereafter for purp(»cs of this section". 

Entry to commit an offence.—-Where a person entered upion another’s pro- 
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Scope.—Straight, J., in a case said; ''The unusually vague and elastic Ian- 
.guage used in section 441, which, if not dosdy scrutinized and strictly interpreted, 
might lead to its application to sets of facts or circumstances, for which it was never 
intended by the legislative authorities who framed it For it is easy enough to 
•concdve multitudinous cases, some approaching the verge of absurdity, that would 
fall within the letter, not the spirit, of the s^ion, and which no one would for 
a moment consider fit subject even for dwl proceedings, much less for a prosecu* 
lion in a criminal Court. To lay down any rule as to the extent to which its opera¬ 
tion should be limited, is scarcely possible, but it is plain that its scope must be con¬ 
fined within those bounds that common sense and sound reason dictate 


Ingredients.—^The section has three essentials :— 

' 1. Entry into or upon property in the possession of another. 

2. If such entry is lawful then unlawfully remaining upon such property. 

3. Such entry or unlawful remaining must be with intent 

(0 to commit an offence; or , ' , ‘ 

(it) to intimidate, insult or annoy the person in possession of the pro- 

perty. 

1. 'Whoever enters into or upon property in the possession of another’. 
—“ There must be an unauthorized entry into or upon property,—unauthorized, that 
is to say, either directly against the will of the person in possession, or constructively 
against his will, m the sense that he who enters has an unlawful intention, which, 
•were it known to such person, would make him object, forbid or prevent the entry 
that in ignorance of such ititcntion he sanctions and permits'’^. 

A man may be guilty of criminal trespass on the land of another without 
ever personally setting foot on it, if, for example, he causes others to build on it 
.against the wishes and in spite of the protest of the owner*. 

The use of criminal force is not nece^ry*. 

* Whoever ’ enters in the manner indicat^l in the section commits this offence. 
The accused must have committed the trespass in person. Merely sending a ser¬ 
vant to plough up land is not an entry by the master*. __ 

‘ Property' in this section generally means immovable corporeal property, and 
not incorporeal property. A right of fishery is not property of such a nature as that 
a man who unlawfully infringes that right can be said to enter upon property in me 
possession of another, within the meaning of this section*. Similarly, a person ply¬ 
ing a boat for hire at a distance of three miles from a public ferry cannot be^said. 
with reference to such ferry, to commit criminal trespass^. . But the word ' pi^ 
perty’ is wide enough.to cover moveable property Into or upon which it is possible 
for a person to enter or upon entering remain, wiUi the intention described in the 
tion The word would, therefore, cover a boat, and a person may be found guilty 
of criminal trespass in respect of a ferry boat*. 

‘ Possession ’.—The possession must be actual possession of some person othw 
than the alleged trespasser*. If one person forably enters upon property ui me 
pcesession of another, and there does an act with intent to annoy the per^n so m 
possession, he is guilty of criminal trespass without reference to the quesUon m whom 
the title to the land may ultimately be found*®, A landlord who forcibly cm 
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on land in the pch£cs$ion of a tenant after the expiry of Uic lease and dispossesses 
him is guilty of an offence of cnminal trespass, esen where the lease gives him the 
right of re-entry on its tcnnination*. The question of title is 091 to be raised on 
a plea of possession. But “ a mere trespasser cannot, by tlie very act of trespass, 
immediately and without acquiescence. giN'e himself what Uie law understands by 
possession against the person whom he ejects, and dme liim to produce his title, 
if he can. without delay, ranstatc himself in his former possession ” 2 . The offence 
may be committed in respect of property in a jierson’s possession even though such 
possession may not have originated m right*. Possession given even for a few 
minutes m execution of a decree constitutes possession contemplated by this sec- 
tiCKl*. 

Cnmmal trespass may be committed even when the person in possession of 
the property is absent, provided Uic entering into or upon the property is done.with 
intent to do any of the acts mentioned in the section. Where a person entered 
upon a field, that had been leased, during the absence of the lessee and ploughed it, 
and only the lessor came to Uic spot on hearing of it to prevent the commission of 
such act. it was held that Uiat was not cnou^ to exonerate that person from inten¬ 
tion to annoy Uic lessee and that sudi a person could properly be convicted under 
this section*. 

A woman entered mto the compound of an Assistant Superintendent of Police 
in his absence for the purpose of meeting her paramour. It was held that as her 
entry was not nude with the object of intimidating, insulting or annoying the absent 
^pcnntcndcr.t of Police or any other person she was not guilty of cnminal trespass*. 

It would seem that a person entitled to a nght of way or other incorporeal right 
is not a person in possession of property withm the dcfuution of this offence, and 
there can be no cnminal trespass ‘into or upon' such property. 

Joint possession,—A joint owner of land who enters upon the land with the 
intention or knowledge of doing a wrongful act commits cnminal trespass^, a pro¬ 
secution for cnminal trespass on the part of one co-owner against another co-owner 
will not lie unless there has been an ouster from possession or some destruction or 
waste of the common property*. Where one co-sharcr built upon a piece of a common, 
land against the will of the other co-sharcr, whose ounscnt had been previously asked 
and refused, it was held that tins circumstance alone was not sufficient to render the 
co-sharcr so building guilty of cnnuiul trespass’. One member of a joint family 
comnuts no trespass by entering into the house which forms the joint property, but 
he is guilty of that offence when he enters mto the room ordinarily occupied by an 
other mcnier of the family'®, A joint-owner of property is entitled to have joint 
possession restored to him in a civil Court, but he is not justiffed in taking the law 
mto his own hands to recover possession. If he does so he is liable for criminal 
trespass”. The entry of a stranger into a family dwelling-house, with the permis¬ 
sion and license of one of the members, is not criminal trespass”. 

Where a business is in the actual possesaon of one partner as manager and 
that partner dies, the firm or the remammg partners collectively must be considered t& 
be in possession thereafter for purpc»es of this section**. 

Entry to commit an offence,—^Where a person entered upon another’s pro- 
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petty to cut do^vn trees, it tvas be5d that he had committed this offence^. 'iVhere 
a person did not personally set foot on the Jand of another but got people to build 
on it in spite of the protests of that other, he was held guilty of criminal trespass*. 
Where the accused cultivated vUIa^ waste-land, which he had been ordered not to 
it was held that this offence was committed as he had entered upon the 
land with mient to commit an offence under s. 188*. Where the accused 
enclosed, and cultivated a portion of a feunal-ground, it was held that he 
had committed this offence The Court said : “The person (corporate) in posses¬ 
sion of the bunal ground is the portion of the public entitled to use the burial 
ground, and there was evidence of an intent to annoy such person, for the intent 
of the defendant must be inferred from the nature of his acts, and it is scarcely 
possible to conceive any act more calculated to cause annoyance, espect^ly to super¬ 
stitious people attaching sanctity to the relics of mortality, than the act of plough¬ 
ing up a burial ground ”* One N lawfuify seixed a cow belonging to the accused 
and had it impounded m the cattle-pound. The accused, the owner of the cow, pro¬ 
ceeded to the cattie-pound, opened the lock, imtcrcd and drove off the cow after slightly 
mjurinc chaukvdar who attempted to prevent him. It was held that the ac¬ 
cused ivas guilty of criminal trespass, as his act amounted to an entry upon property 
in the possession of another person with intent (1) to commit an offence (le, an act. 
which IS made an offence by the Cattle Trespass Act) and (2) to intinudate the ^au- 
kidar m charge of the premises^ Where a pcrsiat in front of a ratlway to 
prevent Its progress as a protest against tlie railway company for overcrowding, it was 
held Chat be had committed an offence under s, 128 of the Indian Railways Act and 
his act amounted to criminal trespass*. 

No criminal trespass ii the entry is not to commit an offence or to htirai^tet 
insult, or annoy any person.—Where the accused secretly entered Into an exhibidon 
bu'lding without ticket but without any of the intents specified in this section^; wliere 
the acc!j,sed went into tha cavalry lines, without the permission of the commanding 
officer with a cavalryman of the regiment with intent to commit adultery *; where a 
person drove his cart across an open green, m rontravention of an order issued by 
Municipal Commissioners, who had no power to issue tlie order* ; where an excommu¬ 
nicated Hindu wife entered the houise of her husband to claim maintenance*®; where a 
person effected an entry mto a Local Fund martet with intent to evade pajment of 
maikct dues” , where A, having shot a deer near B’s land, followed it into D’s land for 
the purpose of killing it, although he was warned off the land beforehand**; where a 
man for several years cultwaicd laiid under a lease from the Forest Department, am 
dunng his occupation built a dwelling-house and made other improvements, but refuse 
to relinquish the land after notice of ejectment was served upon him until he was paid 
compensation** , where an owner entered into his own lands perrmssively used or oc¬ 
cupied by. but not m the possession of. anotheri*, whcie a person fished in a tank to 
wfuch the public generally had access**, where a person entered into premises pur¬ 
chased by him at a Sheriff's sale fer the purp<»e of acqmnng pc»scssion*<; where a 
zamindar, under the pretext that one of his tenants had left the village and abandon- 
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ed his holding, took possession of the tenant's holding wrongfully*; and where the 
accused dro\e a cart over Government waste land in respect of which the Municipali¬ 
ty had put up notices prohibiting cart traffic*, this offence was held not to have been 
oorrunitlcd 

The accused granted a lease of pepper on certain hills described to be the pro¬ 
perty of his iuTtiod The lease granted compnsed within the boundaries mentioned 
therein not only land belonging to the tumad of the accused but also other land stated 
to be the property of Government The lessee conveyed his nghts to others, and. under 
colour of the lease, the sub-lessee bona fide entered upon the land and took the pep¬ 
per The accused was convicted of abetment of cnininal trespass and of theft. It was 
iicfd that the axecution of the document coufd not be said to aid either the entry or 
the taking, and that, in the ab^ce of evidence that the accused cither suggested the 
entry' or the taking, he was not guilty* 

Where a scA'ant of a proprietor, who had voluntarily surrendered his estate to 
the Court of Wards, cut or removed bamboos, etc, growing tliereon for the benefit of 
his master, it was held that no offence had been committed* A school was built by 
public subscription and put in cliarge of a teacher He went away having locked the 
building The accused who were some of the managers of the school took possession 
of Uie building and started certain classes in it They were convicted of criminal tres¬ 
pass It was held that the conviction was improper as the building was not in the 
possession of the complainant and the accused had no intention of annoying him*. 

2. ' With intent to commie an offence or to intimidate, insult or annoy any 
person in possession of such property ’.—The word “ intent" is not to be taken as 
identical with "wish" or "desire”. The intention constitutes the entry criminal, 
Merely to trespass is not ordinarily such an offence; but when the trespass is in order 
to the commission of an offence, or when it is to mtimidatc. to insult, or to annoy, ft 
is punished Thus, the essence of the offence is the intent in committing the trespass*. 
It is c-sscniial in the section. The 

intention muit • case, and one matter 

whidi has to U. __ .... . . o\v from the act, be¬ 

cause a man is usually presumed to intend the consequences of his own act That, 
however, is only one element from which the Court has to discover the intention of the 
party who trespasses Was the real intention to annoy, or was the real intention some¬ 
thing dsc and the annoyance a mere consequence, possibly foreseen, but not intended 
or desired ? If it is the latter, there is no offence under the section^ " It must be 
proved that some criminal intent was present in the mind of the accused, and it does 
not at all follow that, because an act is unlawful, and is one that the civil law will 
restrain, or for which u will compensate the injured party in damages, it. is necessarily 
criminal An intent to commit an offence punishable with imprisonment is not the 
same thing as an attempt to commit such offence It exists before the attempt is begun 
A mere intent is not by iistlf an offence. Therefore, where it is used as essential to bring 
a particular act within the category of criminal offences, and proof has been given that 
sucli an act accompanied by such an intent has been committed, the offence is complete, 

• even though the further act intended may not have been committed or even attempted! 
Where an offender enters the premises of his ncigfibwir on his way to the private apart¬ 
ments occupied by that neighbour’s wife with intent to commit adultery, the offence 
of criminal trespass is complete long before the stage of an attemot to commit the 
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adultery is reached^. There must, in all cases, be found an intent to commit an offence 
or to cause intimidation, insult or annoyance. A conviction could not follow merely 
because one could pronounce with certainty that the accused must have known that his 
act would, as one of its inevitable inddents, cause • annoyance^. Cnminal trespass 
depends on the intention of the offender and not upon the nature of the act and when 
the man’s intention is to save his family and property from imminent destruction it 
cannot be said that because he commits dvil trespass on his neighbour’s land and cuts 
a portion of an embankment belonging to his neighbour which he ordinarily M’ould not 
be justified in doing, he is guilty of any criminal offence*. It is one thing to entertain 
a certain intention and another to have the knowtedge that one’s act may possibly 
lead to a certain result. The section is so worded as to show that the act must be 
done with intent and does not, as other sections do (eg,s. 425), embracs the case 
of an act done with knowledge of the likelihood of a given consequence. Although a 
trespasser knows that his act, if discovered, will be likely to cause annoyance, it does 
not follow that he does the act with that intent*. There is a distinction between tlie 
phrases “ with intent ” and “ with knowledge ” ; it must be proved by the prosecution 
that the accused had the intention to intimidate, insult or annoy when he made the 
entry, and it is not enough that the prosecution sh(»ild ask tlie Court to infer that the 
entry is bound to cause intimidation, insult or annoyance. A mere Imowledge that 
the trespass is likely to cause insult or annoyance does not amount to an intent to insult 
or annoy within this section. Where the accused started building a hut on a piece 
of land wiiich was not obviously included within railway land, and the accused appa¬ 
rently acted under a bona fide claim of title and there was nothing to establish an 
intention to intimidate, insult or annoy, but later on it was demonstrated to him that 
the land was railway land, and he still continued to build in spite of repeated remon¬ 
strances and warnings, it was held that he was rightly convicted of the offence of cri¬ 
minal trespass*. 

As to the word ‘ offence ’, see s 40, supra The offence mentioned in this 
section cannot be the offence of cnminal trespass itself but must be some other 
offence either under the Indian Penal Code or under any special enactment Every un¬ 
lawful act is not necessarily an offence, and mere entry without right upon anotlier’s 
land does not render the accompanying trespass a criminal trespass®. 

If the entry is to commit, an offence, criminal trespass is committed’’. In 3 
Madras case it is laid down that it is sufficient if the evidence leaves no reasonable 
doubt that the accused intended to commit some offence. It is not necessary for the 
Magistrate to find what specific offence he wanted to commit®. Where a cow belong 
ing to the accused was found grazing in the wheat CTops of a certain person who 
it impounded in the 'cattle-pound and the accused proceeded to the cattle-pouiw 
opened the lock, entered and drove off his cow, it was held that as the accused 
entered with intent to commit an act, which was made an offence by the Cattle Tres¬ 
pass Act, he was guilty of criminal trespass® 

As regards the first part of this section, dealing with the intention to commit 
an offence, it does not appear to be necessary that the offence should be directs 
against the person in possession. It is sufficient that the property entered upon slioul 
be in the possession of another'®. Where the complainant was not in actual physical 
possession of the land no offence of criminal trespass could be committed against 
him". 
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'To intimidate, insult or annoy any person in possession of such pro* 
l^rtj ’.—Trespass is an olTence only if it is committed with one of the intents spcci- 
hesi in die sccuon and proof that a trespass committed with some other object was 
known to die accused to be likely or certain to cause insult or annoyance is insuffi- 
aent to sustain a conviction^ The accused’s son, a young boy, having stolen some 
Jewels belonging to his fadicr, told him diat he had given them to the Head Master 
of his school, die complainant, who kept them in a box in his house. Thereupon 
the second accused wiUi his friends, the other four accused in the case, went into the 
oamplainant’s liouscj and in spite of die latter's protest and remonstrances masted 
on scarcjiing, and did m fact search, the iiouse But nothing was found. The com¬ 
plainant naturally felt insulted and annoyed at the high-handed conduct of the 
accused and lodged a complaint against the accused. It was held that the accused 
were not guilty of criminal ircspass- 

In a full bench case die former Chief Court of die F*unjab held that where 
a person claiming a title to property, whether his tide be good or bad, entered with¬ 
out any legal justification upon property in the established possession of another, 
he must be inferred to have had an intent to annoy the person in possession even 
though he liad no primary desire to annoy and his only object was to obtain posses¬ 
sion for himself. The Patna High Court has held otherwise, but the decision is 
net sound*. 

The intention to intimidate, insult, or annoy may be against a person in con- 
structisc as well as against a person in actual possession of immovable property*, 
luring die pendency of a civil suit, certain persons, on behalf of the plaintiff, went 
cn the premises belonging to the defendant for the purpose of making a survey and 
for getting materials for a hostile application against the defendant. They went 
(some of them anned) and. without the permission of the defendant, and in his ab¬ 
sence, and when the defendant's servants objected to their action, persisted in their 
trespass, and endeavoured to prevent opposition by making false statements as to the 
authonty under which they were acting. U was held that their actions amounted to 
criminal trespass as their object m taking swords with them was "to intimidate"*. 

The word " mtimidatiJ ’’ must be understood in its ordinary sense " to overawe, 
to put in fear, by a show of force or threats or violence Where the accused persons 
came on the land of the complainant to oust him forcibly and by intimidation, that 
is to say, they entered upon the land with intent to intimidate the complainant and 
thereby to compd him to give up possession, it was held that they had committed 
an offence of criminal trespass^ 

'Annoy’.—“The word ’annoy.must be taken to mean annoyance that 
would generally and reasonably affect an ordinary person, not what would speaally 
and exdusivcly annoy a particular individual ”* “' Annoyance' is a wider term 

nuisance, and if you find a thing which reasonably troubles the mind and plea¬ 
sure, not of a fanciful person or of a skilled person who knows the trutli, but of the 
ordinary sensible.. .inhabitant of a house—if you find there is anything which dis¬ 
turbs his reasonable peace of mind, that seems to me to be an annoyance, although 


1 Vulhppa V. Bheema Rou, (1917) 41 
Mad. 156, FB ; SeUamutku Seivatgatam v 
paUamuthu Katuppen, (1911) 35 Mad 186, 
overruled. 

2 V. Bheema Row, sup. 

J Ram Sarait, (1905) P. R. No. 12 of 
1906, 4 Cr. L J 293, es. Per Clark, C J, 
and Reid. J. Rattigan, J, dissented from this 
view and held that it was not enough lor 
the prosecution to prove or for the Court 
to find that the accused knew that hjs entry 
would probably annoy the person in posses¬ 
sion. but It is absolutely essential to affirma¬ 
tively establish and find that the accused 
acted with an intention to annoy: mere 


knowledge that annoj'ance is likely to result 

15 not sufiidcnL Followed m Preman, (1929) 
11 Lah. 238. 

♦ Ramean Mtslry, (1929) 11 P. L. T. 80, 
30 Cr L. J. 684. 

s Maung Kado. (1895)1 U B. R. (1892- 
1896) 264 r Shetk Hyder Sahrb v. Sabjan 
Saktb, 11931] M. W. N. 328. (1931) 34 L. 
\V, S^. 33 Cr. L. J. 145; Cobind Prasad, 
(1879) 2 All 465. dissented from. 

‘ Cotap Pandey v. R. H. Boddam, (1889) 

16 Cal 715 

^ T. H. Bird. (1933) 13 Pat 268. 

* Per Straight, J.. Cobind . . 
(1879) 2 All. 465, 467. 
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no right to re-enter land which he has let to a tenant, and may be convicted of an 
•offence for so doing under s. 447 unless it can be shown that the tenancy has been 
•determined in accordance with law*. Where the complainant was a tenant of the 
accused and was living in his house, but he left it when the house fell dowm and the 
-accused took possession of the vacant ate^ it was held that the accused had committed 
no offence*. Where the accused occupied and locked up an empty house belonging 
to the complainant with the intention of asserting his title and gaining and holding 
possession of the house as against the complainant, it was held that as the complain- 
-ant was not in possession of the house either by himself or through any other person 
when the trespass was committed, he could not be said to be in ‘ possession' within 
the meaning of this section; and that mtimidation, insult or annoyance are results 
which more naturally follow when premises were occupied than when vacant®. The 
'Chief Court of Oudh has differed from this view and held that owners of houses are 
not always and at all times in possession of their houses or of their shops and it would 
be absurd to hold that because the complainant was temporarily absent from his 
house at the time when (brcible entry was effected into it, therefore, the accused were 
not gmhy of the offence of cnminal trespass*. 

'Any person in possession The possession contemplated and intended-by 
this section must be “ actual in the sense and meaning of s. 530, Cruninal Procedure 
Code”' Section 530 of the Code of Criminal Procedure of 1872 related to main¬ 
tenance of possession in the case of apprehended breach of the peace The person 
who was in actual occupancy of a property, whether he has any title in him or not, 
is to be maintained m possession m case of an apprehended fight over the property. 
The person to be annoyed must be <m the premises, otherwise there could be no cri¬ 
minal trespass® Of two rival claimants, A and B, to some immovable property, 
including a certain shop. A was in possession of the shop through a tenant. The te¬ 
nant. however, vacat^ the shop, whereupon B occupied it and locked it up. It was 
held that A could not, at the time of the owinence. be said to be in possession of 
the shop wnhin the meaning of this section and that the intention of B was not ncas* 
sarily that required to constitute the offence of cnmmal trespass within the meaning 
of this section'. The words "any person in possession" do not mean only “a’ 
complainant in possession” there being no authority for taking the offence of mis- 
ciucf and trespass out of the general rule which allows any person to complain of a 
criminal act*. C, a rate-payer, who had filed a petition against an assessment wluch 
in his absence had been dismissed, entered a room, where a Committee of the Municipal 
Commissioners were seated heanng and deciding petitions in assessment matters, 
ostensibly with the object of presenting a petition for the revision of his assessment 
Tlie Chairman ordered him to leave the room, and on his refusal to do so, he was 
turned out Outside the room in the verandah he addressed the crowd complaining 
that no justice was to be obtained frwn the Committee. It was held that he had 
■committed no offence*. 

J. ' Having lawfully entered into or upon such property, unlawfully 
remains there’-—"If the entry has been lawfully and legitimately obtained, thi^ 
must be an unlawful' remainingeither directly or constructively, against the wih of tne 
person in possession"*®, A person who unlawfully continues in occupation o' pto* 


I Toh«| Soft Af>{n, (1922) 2 B. L. J. 
.37, 35 Ct. L J. 699. , ^ „ 

* Scitdu V. Rama. (1933) 3^ P» L. 
953. 35 Cr. L. J. 77. 

s Mod Ul. (1925 ) 47 AJL 85a. 

* Baldio Ptoiad. (1934) 11 O. W. X 
733, 35 Cr. L. J. 964. 

* Col^ind Ptasad. (1879) 2 AJL 465, 468. 

* Mali La}, sup, p. 858. 

I Ibid. 

* /ciiuAna. (1896) 21 Bohl 
-536: Pfayat Singh V. .Iforgan. (1920) 33 
C L. J. 118. 25 C W. N. 425, 22 Cr. U 


J. 494; (sub nom.) Rayai Singh. ^ 

C W. N 425 ; Daga Bhtka. (1928) 30 Bom. 
L. R. 631, 29 Cr. L. J. 977. ^ 

• Chandi Pershad v. Eians. (1|94) ^ 
Cal. 123, commented on in Prayag Sinp '• 
Monan. (1920) 33 C. L. J. 118. 2^ C. 

N. 425. 22 Cr L. j. 

(1918) 3 U. B. R. (J917J») Ill. 20 O. 
L. ) 115: contra, iVja Tak 

Strlfght. J- in Cabind Pyotad. 
(1879) 2 .UL 465, 466. 
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petty upon which he lias unlawfully entered I& as liable to puni^imcnt as a ^rson who 
remains unbwfully on property which he has altered lawfully provided he is actuated 
by one of the intentions mentioned in this section; and he is liable to be convicted 
in respect of such unlawful continuant* e\av though he has already been convicted 
in respect of the onginal unlawful entry inasiruich as each time the true owner goes 
npon the property or makes a claim under arcumstances sufficient in law to consti¬ 
tute re-entry, and tlie trespasser oppeses him with the intention required by this sec- 
tioa a new offence is committed and a new liability arises*. The Judicial Commis¬ 
sioner's Court at Nagpur has differed from this view and has held that continuance 
in possession after unlawful entry docs not constitute a fresh offence unless there has 
be^ re-entry by Uie true owner. There is no such re-entry if the true owner has merely 
gone near the property^. 

An unlawful act is not necessarily an offence (s. 40), and an intention fo 
commit such act does not render the accompanying trespass criminal* Thus, un¬ 
lawful mfnngement of a right of exclusive fishing in a part of a public river is not 
4in offence which can be brought wiihm the definition of criminal trespass*. 

The accused placed bricks on complainant's land with his permission but sub^ 
'Sequently refused to remove them For this he was convicted of criminal trespass. 
It was held that the possession being lawful in its inception the subsequent re¬ 
fusal did not amount to criminal trespass and the matter was one for decision by a 
-civil Court*. 

In proceedings under s. 145, Criminal Procedure Code, the Magistrate must 
confirm the party who is m actual possession and he is not competent to dispossess 
such a party by appointing a receiver Persons who continue to remain on the 
property after the appointment of a receiver appointed m such circumstances can¬ 
not legally be convicted under s. 448‘. 

Bona fide ebim,—If a person enters *on land in the possession of another 
in the exercise of a bona fide claim of right, but without any intention to intimidate, 
■insult, or annoy the person in possession, or to a>mmit an offence^ then although he 
may have no tight to the land he cannot be convicted of criminal trespass, bewuse 
the entry was not made with any such intent as constitutes the offence.. .But the 
mae assertion of a claim of right is not m itself a suffiaent answer to such charges. 
It is the duty of the criminal Court to determine what was the intention of the alleg- 
•ed offender, and if it arrives at the conclusion that he was not acting in the exercise of 
a bona fide claim of right, then it cannot refuse to convict the offender, assuming 
of course that the other facts are established which constitute the offence”^. The 
-existence of a bona fide claim of right is not irrefutable evidence of the absence of 
a criminal intent*. But where the accused acts on a belief, of his own right, he can¬ 
not be held guilty of criminal trespass’. It should distinctly be found whether the 
entry of the accused upon the land was in the exerdse of a bona fide claim of right 
•or with one of the intents requisite to institute a trespass criminal within the mean¬ 
ing of this section. If the accused entertained the belief in good faith that he was 
entitled to the possession of the land, his entry and continuance on it would consti- 


1 Bandhu Swell. (19271 6 Pat. 794. 

2 Satba], (1931) 28 N, L. R. 57, 33 
-Cr. L. J. 861. 

8 Alladttta. (1882) P. R. No. 29 of 
1882. 

♦ Ckatu Nayiah, (1877) 2 354. 

5 Nand Singh, (1925) 26 P. L. R. 247. 

6 Mewa Lai, (1927) 3 P. L. J. 147. 

7 Per Turner, j, in Budh Stngh, 118791 
^ All. 101, 103: Gokul Chund v. Salk 
Roshun Lai, (1870) 2 N WV P. 82; Shis- 

.tidhuT Patui, (1872) 9 Ben^. L. R. Appx. 
19; Po Ke, (1904 ) 2 L. B. R, 319. 10 
Burma L. R. 358; Mount Kado, (1895) \ 
4J. B R. (1892-1896) 264; Ramchandia 

-V. Ratko. (1908) 5 N. L. R. 69. 9 Cr. L. 


J.'56l; Abdul Latit, (1911) 5 S. L. R. 
135; Jagan Dubty, (1918) 19 Cr. L. J. 
629; Debt Dayal, (1924 ) 25 Cr. L. J. 
1(M7; Habib Musalman, (1927) 28 Cr. L. 
J. 952; St» Natain, (1935) 37 Cr. L. J 
244, (19361 A. L. J. 203. 

‘ » AruBackala Achatt, (1881) 1 Weir 520. 
See Jkumuk Noniah v. Shadashib Roy, 
(1881) 7 Cbl. 26; Chakoo Manddl. (1906) 
11 C W. N. 467. . V 

» Jumkhan Stngh, (1907) 7 C. L. J, 
238, 7 Cr. L J. 312; Reajaddin Molla, 
(19W) 18 C. -W. N. 1245, 15 Cr. L. J. 725; 
Akskoy Singh v. Rameswar Bagdi, (19161 
43 CaL 1143; Bhagwan Din, (1918) IS A 
h, J. 501, 19 Cr. L. J.- 704. 
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tute a trespass on the land for which he would, if he failed to prove his title, be- 
answerable in a civil suit, but would not be liable to a criminal charge. If, on the other 
hand, the circumstances are such that he could not have entertained such a belief in 
good faith, it would be a fair inference that he intended the annoyance which his- 
action must have caused to the complainant, and the conviction would be properh 

Re-entry into or remaining upwi land from which a person has been ejectwl by 
civil process, or of which possession has been given to another, for the purpose of 
asserting rights he may have solely or jointly with other persons, is not criminal tres¬ 
pass unless the intent to commit an offence or to intimidate, insult or annoy is con¬ 
clusively proved^. But where A was in peaceful possession of land which he claimed 
to hold in mortgage from B, and C entered on the land and ploughed it, ousting A. 
on the ground that he had bought the land from B, it was held that A was not 
liable to be ousted from the land save in due course of law, and C rendered himself 
liable to a conviction of criminal trespass^. Similarly, a forcible entry upon land, which 
had been sold m execution of a money-decree and of which actual possession had 
been given to the purchaser under s. 318 of the Criminal Procedure Code, without 
resistance or opposition, and over which the purchaser had thereafter exercis^ acts of 
possession, by sub-tenants claiming under a lease of an antecedent date from the 
judgment-debtor, was held to be criminal trespass*. Thus, superior title in the 
accused will not by itself convert the complainant into a mere trespasser, so as to- 
justify him in ejecting the complainant, if the latter be in possession otherwise than 
as a mere trespasser*. 

In order to effect delivery of possession of an inhabited house, it is necessary 
to eject the former occupier. It cannot be effected by beating a drum and putting, 
up a notice. If the former occupier forcibly enters into the house under such cir« 
cumstances he could not be guilty of criminal trespass*. 

StacucoEv applicariofl.—See tile Orissa Tenancy Act (Beh. & 0. Act II of 
1913), 5 . 240; the Agra Tenancy Act (U. P. Act II of 1901), s. 149; the Bombay 
City Polite Act (Bom. Act IV of 1902), s. 111. . - , 

442. Whoever commits criminal trespass by entering into* or 
remaining in any building*, tent or vessel* used 
ouse-trespass. ^ human dwelling, or any building used as a place 
for worship, or as a place for the custody of property, is said to 
commit “ house-trespass ^ . • i 

Explanation ,—^Thc introduction of any part of the criminal 
trespasser’s body is entering sufficient to constitute house-trespass. 

COMMENT. 

Circumstances which aKravate the offence of criminal tresp^ are of 
sorts. “ Criminal trespass may be aggravated by the way in which it is committed. 
It may also be aggravated by the end for which it is committed 

The authors of the Code say; “There is no sort of property which it is so 
desirable to guard against unlawful intrusion as the habitations in which men reside, 
and the buildings in which they keep their goods. The offence of trespassing on 


> Devarasetti Gangaiya, (18SI) 1 War 
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■ Ram Janam Singh V. A^han 
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7 Note N, p. 168. 
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Ihese places we designate as house-trespass, and we treat it as an aggravated form of 
criminal trespass 

1 . ‘Entering into*.—The introduction of any part of the trespasser’s.body 
is entering sufficient to constitute house-trespass*. Going on to the roof of a house 
is not entering into a building* 

2. ’Building’.—^Vhat is a ‘building’ must always be a question of degree 
and arcumstances: its ordinary and usual meaning is, a block of bnek or stone-work 
coN'cred in by a roof*. The mere surrounding of an open space of ground by a wall 
or fence of any kmd cannot be deemed to convert the open space itself into a build¬ 
ing. and trespass thereon does not amount to house-trespass*. A courtyard partly 
surrounded on the front by a mud wall with no roof over it nor any door or gate¬ 
way is not a buildmg or house within the purview of this sections According to 
the Code any construction that is used as a human dwelling will be included in the 
term ‘building’. 

The building should be the property of another person.. If an owner in charge 
of a house professes to be an accompbee and invites another to his house to com¬ 
mit an offence, a conviction for house-trespass' is bad in law*. 

The following are held to be buildings :—An entrance hall surrounded by a wall 
in which there were tw*o doorways but no doors, and used for the custody of pro¬ 
perty*, a courtyard, consisting of a walled cncl<^re with four chambers, opening into 
it. and an outer door or gate leading into a side street*, a cattle yard origmally 
walled on four sides, but one wall of which having fallen into disrepair, had a gap ’ 
stopped with a thorn bush'*, an outer verandah of a Burmese dwelling-house**, and 
a thatch-hut built for the purpose of residence**. 

The following are held to be not buildings i—A courtyard of an uninhabited 
house**, a walled courtyard which Is not provided with a dooi**, a compound**, a 
cattlefold or pen with a thorn-hedge round it**, and a mhra used for custody or 
property*^ 


3. ’ Vessel ’.—See s. 48, supta. 

CASES. 

Lawful eocc^ followed by ao assault is house-trespass.—^The accused en¬ 
tered a house, remained there, and committed an assault. It was held that although 
the onginal entry might not have been unlawful, the remaining in the house was un¬ 
lawful, and that as the accused unlawfully remained in the house and then committed 
an offence, he must be held, while unlawfully remaining, to have remained with an 
intent necessary to constitute the offence**. 

Attempt.—^The removal of a trap-door with the intention of committing house 
trespass amounts to an attempt to commit house-trespass**. Entry on a verandah 


I Note N, p. 168. 

* Vide explanation. 

» Nankun. (1933 ) 34 Cr. L, J. 1181. 

* Per Esher, M. R., in Moit v. WiUtams, 
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Dictionary, 2 Edn., VoL I. p 225. 

« Fdani Coundan, (1896) 1 Weir 523. 
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’ Kamaraiu, (1887) 1 Weir 534. 

* Dad, (1878) P. R. Na 10 of 1879L 

» Shera. (1879) P. R. No. 35 of 1879; 
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(1928) 22 S. I.. R. 466, 29 Cr. L. J. 875; 
Bkae. (1929) 31 Cr. L, J. 268. 119301 Cr, 
C 474. 

« DuUee, (1874) 6 N. W. P. 307; Gku- 


lam Jelant, (1889) P. R. No. 16 of 1889. 

** Stl Hon, (1916) 9 B. L. T 204, 8 L. 
B. R. 463, 18 Cr. L. J. 81. 

*» Safig Ram, (1916) 17 Cr. L. J. 536. 

»» Sutja. (1882 ) 2 A W. N. 224 
*« Buta, (1923 ) 25 Cr. L. J. 457; Mul- 
(hand, (1924 ) 26 Cr. L. J. 383. 

** Rama. (1899) Unrep. Cr. C. 484 ; Po 
Thet. (1907 ) 4 L. B. R. 24, 6 Cr L. J. 


*• Sucha Singh, (1887) P. R. No 57 of 
1887; Kokmi, (1914) P. R. No 24 of 
1914. 16 Cr. L J. 1; Munshi, (1928) 25 
A L. J. 855, 29 Cr. L. J. 766. 
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coupled with an attempt to push open a door amounts to an attempt to commit ai- 
minal trespass^. 

£ntiy effected not to commit an offence is not bouse>trespa5s.—Where a per* 
son entered into a havalat (lock-up) with intent to t»nvey'or attempt to convey food 
to an under-trial prisoner, such act on his part was held not to amount to house-tres¬ 
pass as conveyance of food into a havalat was not an offence punishable under s. 45, 
Prisons Act, XXVI of 1870*. Similarly, an entry into a cattle pen to prosecute an 
intripe with an unmarried woman of over sixteen years of age was not an offence 
within the meaning of this section*. The accused entered into the house of the 
complainant, in his absence, with intent to have sexual intercourse with his mother, 
a widow, and was found out by him while remaining in the house. It was held 
that the accused could not be said to have had the intent to annoy or insult the a>ra- 
plainant because an act of which a man was never intended to hear could not be 
said to be done with intent to insult him*. 

Where, durmg the absence of the complainant, the accused took possession of 
the house m the complainant’s occupation and established there a boy alleged to be 
the adopted son of the complainant’s father, it was held that the accused could not 
be convicted of this offenc^. A girl disappeared from the house of her parents 
shortly before she was to be mamed. It was found after some time that she was 
living with the complainant, and some of her relations went to the complainant’s house 
in hi9 absence and removed the girl. There was no proof that the girl had been law¬ 
fully married to the complainant It was held that the accused were not guilty of 
house-trespass as there was no proof of any intent to commit an offence or to inti¬ 
midate, insult or annoy any person in possession of the house*. It is submitted that 
this deasion is of doubtful authority because the forcible removal of a mistress from 
a person's house must necessarily cause him annoyance. 

The complainant and the accused were neighbours. Their houses were 
divided by a wall, which the complainant claimed as his own, but which, accord* 
ing to the accused, was a party-wall. The accused gave a notice prohibiting the com- 
plsunant from raising the height of the wall. The very next day the compl^nant 
raised the height Whilst the complainant was absent the accused went into his 
house and demolished the new addition to the wall. The accused were thereupon 
prosecuted for the offence of house-trespass and mischief under ss. 451 and 426 It 
was held that inasmuch as there was a bona fide claim or right by the accused to 
the wall in dispute and as the accused had entered the complainant’s house and 
pulled down the addition in his absence, the offences charged were not made out 
against the accused^. 

Where in execution of a decree certain property was attached and taken out 
of the house m which it was, it was held that the decree-holder was not guilty of 
trespass*. A house was occupied only by the owner and his concubine, who had 
an intimacy with the accused. The accused entered the house at her invitaUon in 
the absence of the owner and took measures to conceal himself as soon as the owntf 
arrived who, however, arrested him. It was held that the accused was not guury 
of house-trespass*. 

An officer exceeding his powers.—A police-officer is not justified ^ 

fact that a person is of a suspicious character in entering his house at midnjgnt w 
see whether he is in the house. Such an act is clearly a house-trespass, as it » 
calculated to annoy the members of the family of the suspected person and also w 
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insult the latter person*. To constitute an offdice of house-trespass it is not enough 
that there should be an entry into a htwsc without complying with all the formalities 
required by law. It further requires an intention either to commit an offence or to 
intimidate, insult or annoy the person in possessbn. Therefore, where a Sub-Ins¬ 
pector of Police searched a house for cocaine and omitted to record his reasons as 
required by s. 53 of the Excise Act for not first obtaining a search-warrant from a 
Magistrate, it was held that he could not be convicted under s. 448*. 


Sututory application.—See the Madras Estates Land Act (Mad. Act I of 
1908), s. 212 (3). ^ 

443. Whoever commits house-trespass having taken precau¬ 
tions to conceal such house-trespass* from some per- 
^ to exclude or eject the trespass¬ 
er from the building, tent or vesseP which is the 
subject of the trespass, is said to commit “ lurking house-trespass”. 
COMMENT. 


The authors of the Code say : ** House-trespass, again, may be aggravated 
by being committed in a surreptitious or in a violent manner. The former aggra¬ 
vated form of house-trespass we designate as lurking house-trespass; the latter we 
designate as house-breaking Again, house-trespass, in every form, may be aggra¬ 
vated by the time at which it is committed. Trespass of this sort has, for obvious 
reasons, always been considered as a more senous offence when committed by mght 
than when commiued by day. Thus we have four aggravated forms of that sort 
of criminal trespass which we designate as house-trespass, lurking house-tcespass, 
house-breaking, lurking house-tresi^ss by night, and house-breaking by night. 

“ These are aggravations arising from the way in which the criminal trespass 
Is commirt^ But criminal trespass may also be aggravated by the eivd for which 
it is committed. It may be committed for a frolic It may be committed in order 
to (commit) a murder. It may also often happen that a cnmioal trespass which 
is ^eaial, as respects the mode, may be of the greatest enormity as respects the end ; 
and Uat a cnnunal trespass oamrmtted m the most reprehensible mode, may be com¬ 
mitted for an end of no great atroaty. Thus A may commit house-breaking by 
night for the purpose of playing some idle trick on the inmates of a dwelling. B 
may commit simple criminal trespass-by merely'entering another’s field for the pur¬ 
pose of murder or gang-robbery. Here A commits trespass in the worst way. B 
commits trespass with the worst object. In our provisions, we have endeavoured 
to combine the aggravating circumstances in such a way that each may have Its due 
effect in settling the punishment 

1. 'Having taken precautioos to conceal such housc-trespass—In order 
to constitute lurkmg house-trespass the offender must take some active means to con¬ 
ceal Ills presence*. 

Entry upon the roof of a building may be criminal trespass. But it carmot 
sustain a conviction for lurking house-trespass*, or for house-breaking*. 


2. * Vessel—See s. 48, $upTa. 


444. Whoever commits lurking house-trespass after sunset 
Lurking house- and before sunrise, is said to commit “ lurking 
trespass by night, house-trespass by night 
COMMENT. 

Under this section the Ume of the entry aggravates the offence. 


1 Dorasami Pilht. (1903) 1 Weir 529 
3 Alt Abbas v. Subba Stngh, (1925) 2 O. 
W. N. 463. 26 Cr. L. J. 1205. 

» Note N, p. 168. 

« Budha. (1916) P. R. Na 21 ol 1916, 


Cr. L. J. 304 
AUa Bakhsh. (1886) P. R. No. 9 
; MuUua, (1900) 20 A. W. N. 151. 
Foila, (1890) P. R. No. 9 of 1890 


U87 



1094 


LAW OF CRIMES.' 


[chap. XVII. 


445. A person is said to commit “ house-breaking ” who com- 
House-breaking. house-trespass if he effects his entrance into 

the house or any part of it in any of the six ways 
hereinafter described ; or if, being in the house or any part of it 
for the purpose of committing an offence^ or, having committed 
an offence therein, he quits the house or any part of it in any of such 
six ways, that is to say;— 

First. —If he enters or quits through a passage, made by him¬ 
self, or by any abettor of the house-trespass, in order to the com¬ 
mitting of the house-trespass. 

Secondly^. —If he enters or quits through any passage not in¬ 
tended by any person, other than himself or an abettor of the of¬ 
fence, for human entrance ; or through any passage to which he 
has obtained access by scaling or climbing over any wall or build¬ 
ing 

Thirdly. —If he enters or quits through any passage which he 
or any abettor of the house-trespass has opened^, in order to the 
committing of the house-trespass by any means by which that pas¬ 
sage was not intended by the occupier of . the house to be opened. 

Fourthly. —If he enters or quits by opening any lock in order 
to the committing of the house-trespass, or in order to the quitting 
of the house after a house-trespass. _ • 

Fifthly. —If he effects his entrance or departure by using cri¬ 
minal force or committing an assault, or by threatening any p'erson 
with assault. 

Sixthly. —If he enters or quits by any passage which he knows 
to have been fastened against such entrance or departure, and to 
have been unfastened by himself or by an abettor of the house-tres¬ 
pass. 

Explanation. —Any out-house or building occupied with_ a 
house, and between which and such house there is an immediate in¬ 
ternal communication, is part of the house within the meaning or 
this section. 

ILLUSTRATIONS. 

(o) A commits house-trespass by making a hc^e through the wall of Z’6 
house, and putting his hand through the apertiye. This is house-breaking. 

(6) A commits house-trespass by creeping into a ship at a port-hole between 
decks. This is house-breaking. ’ 

(c) A commits house-trespass by entering Zs house through a window. 
is house-breaking. 

(d) A commits house-trespass by entering Z's houM through the door, Hav¬ 
ing opened a door which was fastened. This is house-breaking. 

(e) A commits house-trespass by entering Z’s house threwgh the 

ing lift^ a latch by putting a wire through a hole in the door. This is house-broking 

(/) A finds the key of Z's house door, which Z had lost, and comm^ house- 
trespass by entering Z’s house, having open^ the door with that key. This is house- 
bre^ng. ,. - . 

(g) Z Is standing in his doorway, A forces a pass^c by knocking Z go 
and commits house-trespass by entering the house. TTiis is house-breaking. 

(A) Z, the door-keeper of Y, is standing in Y's doorway. A commits hou 
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tre^jass by entering the house, having deterred Z from opposing him by threatening 
to beat him. This is house-breaking. 

COMMENT. 

House-breaking as defined in this section is an aggravated form of cnminal 
trespass. One form of crinunal trespass is the act of entering upon property, in the 
tossesMon of another, with intent to comimt an offence or to intimidate, insult or 
annoy any person m possession of such property. If the property is used as a 
liuman dwellmg, the offence of criminal trespass becomes the offence of house-tres¬ 
pass. 1! this offence of house-trespass is further aggravated by an entry or depar¬ 
ture of a fordble nature, then the entry passes from an offence merdy of triminal 
. trespass to the more senous offence of house-breaking as defined in this section. The 
offence of house-breaking may be further aggravated by causing grievous hurt to 
any person whilst committing the house-breaking {vide s. 459). 

The section prescribes dx ways in which the offence of house-breaking may 
be committed. Causes I to 3 deal with entry which is effected by means of a pass¬ 
age which is not ordinary Clauses 3 to 6 deal with entry which is effected by 
force. 

" English law.—According to English law to constitute house-breaking there 
must be always an actual breaking of some part of the house, in effecting which 
mote or less of actual force is employed, or a breaking by construction of law, where 
an entrance is obtained by threats, fraud, or conspiracy. Under the Code the mere 
entry through a window not intended for human entrance will amount to house* 
breaking {vide ill. (c)). According to English law, if a thief enters through an 
aperture in a Mlar window to admit light, it is not house-breaking’. 

1. * For the purpose of committing an offence'.—It is not necessaty to 
specify any particular offence^. Intention of committing any offence is sufficient. 

2. Clause 2.->-Thi3 clause deals with those cases where a new passage has been 
■created by a thief. IVhen a hole is made by burglars in the wall of a house but 
thdr way is blocked by the presence of beams on the other dde of the wall the 
•offence oorrumtted is one of attempt to commit house-breaking and not actual house¬ 
breaking, and illustraticKi (a) to this section does not apply 

3. Clause 3.—Has opened *.—A door or window is not open if it is shut, 
though unfastened. Pulling down the sash of a window is a breaking’. Raising a 
window which is ^hut down d(»e but not fastened, though it has a hasp which might 
have been fastened, is a breaking^. Where a window opens upon hinges, and is fastened 
by a wedge, so that pushing against it will open it; forang it open by pushing agaiiist 
it is suffident to constitute a breaking*. The breaking open of a cattle shed in which 
•agriailtuial implranents are kejA amounts U> house-bieaking*. 

The following acts are held to be breaking under the English law and will 
.amount to house-breaking under the Code:—Entry effected by taking out a glass 
from a door*: or breaking a pane of glass’; lifting up a heavy flap of a cellar to 
• come out’; obtaining adtmssion by getting down a chimney*®; removing the fastening 
of a window by the hand introduced thrmigh a broken pane of the window, and 
thereby opening the window and entering**. 

The accused suggested to a servant of the prosecutrix a plan for the com¬ 
mission of a robbery by the accused at the shop of the prosecutrix. The servant, 
pretending to agree to the accused’s suggestion, lent the keys of the shop to the 


1 UuU. (1827) 2 C & P. 628. 

3 See Jhaju Shtikk, (1912) 16 C W. N. 
.696, 13 Cf. L, J. 224. 

} Ha%nes^ (1821) Russ. St Ry. 45. 

•f Hyams. (1836) 7 C & P. 44L 
s Samu({ Roil. (1818) Russ. & Ry. 355 
i Pullabkotla Chinniah, (1917) IS Cr. L. 


f SmUh. (1820) Russ. & Ry. 417. 

* Ptrkes. (1824) 1 C & P. 300; Tucker. 
OhiX) 1 Cox 73 

» Russell. (1833) 1 Mood. Cr. C 377. 
-»• Briee. (1821) & Ry. -150. 

** R’ffltam (1831) 1 Mood Cr. 

C 327. y 
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accused, who made duplicate keys with one of which, on a day arranged with Uje ser¬ 
vant, the accused unlocked a padlock attached to the outer door and entered the- 
shop, where he was anested. The prosecutrix had been informed by the servant 
of the accused's plan and knew that he intended to enter the shop on the day in 
question. The accused was convicted on an indictment which charged him with 
naving broken and entered the shop with intent to steal thereia It was held that 
the conviction was right, notwithstanding that the prosecutrix knew that the accused 
had been supplied witli the means of breaking and entering by her servant*. 

Statutory application.—The Madras Pier Act (Mad. Act V of 1863), s. 12.. 

446. Whoever commits house-breaking after sunset and be- 
House - brcakine fore sunrise, is said to commit “ house-breaking by • 

by night. »>_ 

COMMENT. 

Section 445 contains an elaborate definition of house-breaking. The addition 
in this section of the element of time turns the offence into ' house-brealdng by night 
the equivalent of the enme of ‘Iwrglary' in English law. The analysis of this- 
offence naturally suggests a division of its ingredients into—(1) the breaking; (2) 
the entry; (3) the place; (4) the tune; and (5) the intent. 

English law.—^Whosoever shall enter the dwelling-house of another with in¬ 
tent to commit any felony therein, or being in such dwelling-house shall comnut any 
felony therein, and shall in cither ease break out of the said dwelling-house in the 
night, shall be deemed guilty of burglary*. 

447. Whoever commits criminal trespass shall be punished 
Punishment for with imprisonment of either description for a term 

cnmmai trespass. which may c.xtcnd to three months, or with fine, 
which may e.xtend to five hundred rupees, or with both. 


PRACTICE. 

Evidence.—Prove (1) that the complainant has possession of the prepay 
question*. In a prosecution for crindnal trespass it is necessary to determine in 
whose pcssession tlie property was at the date of the alleged trespass*. ^ 

party is in possession of immovable property or not is a question of fact to 
certained by taking evidence in the usual way. The mere fact that a decree has^^ 
given against one party by a civil Court does not determine the question 
sion, as that party may still be in possession of the property in dispute until efleci 
is given to the decree in due course of Jaw*. v. • tr- 

(2) That the accused entered into or upon the property; or after having 

lawfully entered unlawfully remained there. _ 

(3) That he so entered or remamed there with the int^tion (o) to cornini 
an offence; or (6) to intimidate, insult, or annoy the person in possession . 

The Magistrate must find what the intent with which the accuse con^it 
the trespass was. He is not to leave it to inference what the intent with wmcti 
committed the trespass was^. 


1 ChmidlST, 11913} 1 K. B 125 

* 24 & 25 Vic. c. 96. s. 51. 

1 Kaitnmth Nag Chowdhry, (1867) 9 W. 
R. (Cr.) 1 ; Parmeshwar Ldl. (1921) 3 P. 
L. T. 347, 23 Ci. L. J. 440. 

* MantripTagada, . Venkataiama Rao, 
(1917) 18 Cr. L J 761. 

» Afi Tok V. Mi Shan Ma, (1894) 1 U. 
B. R (1892-1896) 262. 

* Vujeer, (1868) Unrep. Cr. C, 10, Sris~ 


eedhm Paioee v. IndTobhoosun Chuckerbutty.- 
1872) 18 W. R. (Cf.) 25;Sh>b Nath^- 
mite. (1875) 24 W. R. (Cr.) 58; Pa»N^ 
itngh. (1881) 6 Cal. 579- ^ 

7 Durgaiyo, (1882) 1 Weir 524. See ^ 
lasfti Gangaiya, (1884) Weir 5 - ,, 

\Ieajan v. Skarafalullah J_„j. 

i W. N. 1007, 13 Cr. L. J. 783 .^?"“ 
ay<t Chinna Krishna Reddy W ,77 

mi [19121 M. W. N. 395, 13 Cr. L. J. 177- 
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"Though the prosecution must prove the existence of some one or more of 
the intentions mentioned in s. 441..the proof need not be direct, that is, by the 
'Confession of the accused, showing that his intention was one of those mentioned in 
that section, or by the evidence of witnesses proving that he admitted to them that 
such was his intention It will be enough if it is proved like any other fact (and the' 
existence of intention is a fact) by the evidence of conduct and of surrounding cir¬ 
cumstances ”1. 

Procedure.—Cognizable—Summons—Bailable~-CompoundabIe—Triable by any 
Magistrate—Triable summarily 

A Magistrate ought not to dechne to go into a case of criminal trespass 
because the complainant does not make out his title to the land^. A person who 
enters upon property in the possession of another may be guilty of criminal tres¬ 
pass, without reference to the question in whom the title to the land may ultimately 
be found*. The accused, after having been convicted of criminal trespass committed 
by entenng on certain land, were again prosecuted for a further trespass by remain¬ 
ing on the land in spite of the previous conviction. It was hdd that the accused were 
not liable to be again convicted-*. 

Burma Grculat.—The time and labour devoted by Magistrates to cases under 
■section 447 of the Indian Penal Code is frequently out of proportion to their im- 
'portance. In the majonly of cases brought under this secUon the obiect of the com¬ 
plainant is to obtain m a cheap and speedy manner a remedy which ought to be 
sought by means of a civil suit Magistrates are not authorised to dismiss com¬ 
plaints, or to discharge or acquit the accused, merely on this ground, because the 
facts nhich entitle a person to bring a civil suit may also constitute the offence oj 
• crinunal trespass, but they should not allow prosecutions where the wrong U purely 
-of a civil nature. In many cases where servants acting under their employer’s orders 
enter upon land in the possession of another the ruling in Shwe Kun v. King-Empe- 
TOT* is apphcable. Sudi servants are not guilty of criminal trespass if they enter 
on the land in good faith in obedience to their employer’s orders and without any 
intention of annoying the person in possession. A full and complete examination of 
the complainant and a carelul consideration of the above and similar matters will 
•enable Magistrates to dismiss summarily many more complaints of criminal tres¬ 
pass than they or in any event will enable them to discharge the accused after 
-a brief heanng. Compensation under section 545, Criminal Procedure Code, should 
never be granted to a complainant when it appears that his object in instituting the 
.prosecution was merely to assert a title to the land*. 

448. Whoever commits house-trespass shall be punished with 
Punishment lot imprisonment of cither description for a term 
housc-trespass. vvhich may extend to one year, or with fine which 
may extend to one thousand rupees, or with both. 

COMMENT. 


SesA-von 442 dthivea the oS^tce of ‘ house-tsespasa’ *, tSua section piovides puni- 
•shment for it. 


PRACTICE. 


Evidence.—Prove (1) that the accused committed cnminal trespass^. 

(2) That such cnminal trespass was committed by entering into, or remain- 
■ing m, a building, tent, or vessel. 


1 Per Banetjcfi ard Sale, JJ. m Balnut- 
.hand Ram v. GhansaniTam, (1894) 22 CaL 
,391, 406. 

2 SurwcM Singh, (1869) 11 W. R. (Cr.) 
j Ram Dyol ^^undle, (1867) 7 W. R, 


(CrO 28. 

♦ Ma Hla Ya. (1903) 4 L. B R. 276, 8 
Cr. L. 1. 4T4. • 



Lc. 35.4. 
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(3) That such building, lent, or vessel, was used as a hunun dwelling or as- 
a place for worship, or as a place lor the custody of property. 

To support a conviction under this section, some one or other of the intents 
mentioned m s 441 must be expressly found and must not be left to inference*. 

Procedure.—Cognizable—Warrant—Bailable—Compoundable—Triable by any 
Magistrate—Tnable summarily. 

Charge.—I Uioiiic cud o^ce of Alagutrate, etc,) herdjy charge you (name 
of accused) as follows :— 

That you. on or about tire-day of-, at-, committed house-trespass 

by entering into [or remaining ml the building [or tent, or vessel] of AB used as a 
human dwtlhng [or as a plaoc of worship, or for the custody of property] with in¬ 
tent (specify the inoftrc far entering into or retnaming in), and that you thereby 
committed an offence punishable under s. 448 of the Indian Penal Code, and within 
my cognipanc** 

And I hereby direct that you be tried on the said charge. 

Rcstotatioa of possession.—^Where possessloa of a house is taken by mwns 
of crimin.il trespass with a show of force, the Court can direct the restoration of the 
hou<^ to the tt>mplamant under s 522, Cnminrd Procedure Code^. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
tin oi 1901). ss 6, 11 (3) td) and 12 (2). 


449 . 


Ih^use trespass 
m order to com 
mu f-fltnip puni^ 
abk With death 


Whoever commits house-trespass in order to the com¬ 
mitting of any offence punishable with death, shall 
be punished with transportation for Ufc, or with 
rigorous imprisonment for a term not exceeding ten. 
years, and shall also be liable to fine. • 
COMMENT. 


This section provides punishment for house-trespass committed w'ith intent 
to commit an oRcnce putushablc with death. 

It IS not made necessary under this section that the offender should do any 
furUicr act than house-trespass towards the commission of the ‘offence punishable 
with death* But to justify a convirtjon there diwild be a clear proof of the design 
to commit a murder or other like offence. In tte absence of proof of some further' 
act done, m addition to the criminal trespass, m the prosecution of the murderous- 
intention, It can rarely happen that the evidence vnll suffice for a conviction under 
this section^ 

See page 85. where a list of offaices punishable with death is given. 


PRACTICE. 


Evidence.—Prove (1) that the accused committed house-trespass*. 

(2) That the same was committed m onfcr to commit an offence punishable* 
with death. 

Procedure.—Cognizable—^Warrant—Not bailable—Not compoundable— T na- 
ble by Court of Session. 

Charge.—I (name and office of MagistreUe, etc,) hereby charge you (name 
of accused) as follows.— 

That you, on or about the-day of-, at-committed house-Uapa^- 

by entering into [or remaining in) the buddmg of AB, us^ as a human dwelhng m 

order to the commission of an offence punish^te with death, to wit- 

you thereby committed an offence punis^ble under s. 449 of the Indian Penal Cooe,. 
and within^the cogtuzance of the Court of Sesrion (or the High Owrt). 

t DuTgaiya, (1882) I Weir 524. » M. & M. 404. 

Z HMneshicai Stngh, (1925) 4 I^t. 438, * Vide, s. 442, sup. 
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And I hereby direct Uiat you be tned by the said Court on the said charge 

Punislimcnt.—As to the Frontier Distnet. see s. 448, supra. 

450. \\’hocvcr coinimts house-trespass in order to the com- 
House . uespass nutting of any offence punishable with transporta- 

punished with imprisonment 
of cilhcr description for a term not e.Yceeding ten 
lauon tor life. jcars, and shall also be liable to fine. 

COMMENT 

This sccUon is similar to the last section It deals with house-trespass com¬ 
mitted with intent to commit an offence punishable with transportation for life. 

As to offences punisiiable with transportation for hie, see page 86. 

PRACTICE. 

Evidence.—Prove (1) that the accused committed house-trespass'. 

(2) That the same was committed m order to commit an offence punishable 
wiUi transportation for life. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tria¬ 
ble by Court of Session 

Charge.—See s. 449, supra. 

Pumshment—As to the Frontier Distnet. see s. 448, supra 

451. Whoever commits house-trespass in order to the com- 
House - trespass mitting of any offence' punishable witli imprison- 

ui orto to co^ ment, shall be punished with imprisonment of 
2ie cither description for a term which may extend to 

ttvo years, and shali also be liable to fine ; and if the 
offence intended to be committed is theft, the term of the impri¬ 
sonment may be e.\tcnded to seven years. 

comment. 

This section is similar to ss. 449 and 450. It provides punishment for house- 
trespass committed with intent to commit an offence punishable with imprisonment. 
In order to constitute an offence under this section the prosecution must first estab¬ 
lish that an offem ' atisfy 

the Court, m the i with 

the object of comrT**u.us » —....u. _ __ 

It is not necessary that the Court should be in a position to say which specific 
offence the accused intended to commit. It is sufficient if the evidence leaves no room 
for reasonable doubt that the accused intended to commit an offence*. 

I. ' Offence'.—For the purposes of this section, an offence punishable under 
the Code is an ‘ offence' even though it is not punishable with imprisonment for 
more than six months. It is only an offence which is puni^able under a special or 
a local law that must be punishable with impnsonment of six months or more before 
it can be considered to be Mi offence witlun the meaning oi this section*. 

CASES. 

Where the accused was ccmvictcd ol house-breaking, his object being to have 
sexual intercourse with the complainant's wife, it was held that the conviction was 

■» Vide. s. 442, supra. 

* Mansur Husain, (1919) 41 All. 587. 

s Samf’SH, (1831) 1 Weir S33. 


• Harkishan Ld, (1931) 32 Cr. L. J. 732. 
(19311 Cr. C. 645. 
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(3) That such building, tent, or vessel, was used as a human dwelling or 
a place for worship, or as a place for the custody of property. 

To support a conviction under this section, some one or other of t' 
mentioned in s 441 must be expressly found and must not be left to in^ 
Procedure.—Cognizable—Warrant—Bailable—CompoundaW 
Magistrate—Triable summarily. 


Charge.—I (naiiie enid office of Magislrale, etc.,) ' 
of accused) as follows :— 

That you. on or about the-day of-, at-, c 

by entering into [or remaining ini the building [or tent, or \i 
human dwelling [or as a plaoi of worship, or for the custody i 
tent (specify the tnolive for entering into or remaining in), an 
committed an offence punishable under s. 448 of the Indian Penal - 
my cognizance 

And I hereby direct that you be tried on the said charge. 

Kcsioraiion of possession.—Where possession of a house is ta’n 
of criminal trespass with a show of force, the Court can direct the rotm. ■ 
house to the complainant under s 522, Criminal Procedure Code^, 

Punishment.—As to the Frontier District, see the Frontier Crimes Kf-. 
(in of 1901), ss 6, 11 (3) (d) and 12 (2). 


449- Whoever commits house-trespass in order to the tun. 
House trespass of any offence punishable with death, shall 

ui order to <Sn- be puntshcd with transportation for life, or witli 
Sie°with”dcaS^ ngofous imprisonment for a term not exceeding ten 
years, and shall also be liable to fine. - 


COMMENT. 


This section provides punishment for house>trcspass committed with intent 
to commit an offence punishable with death. 

It 19 not made necessary under this section that the offender should do ^y 
further act than house-trespass towards the commission of the ‘offence punishable- 
with death'. But to justify a conviction there should be a dear proof of the design 
to commit a murder or other like offence. In the absence of proof of some further 
act done, m addition to the criminal trespass, in the prosecution of the murderous- 
intention, It can rarely happen that the evidence will suffice for a conviction under 
this section’. 

See page 85, where a list of offences punishable with death is given. 


PRACTICE. 

Evidence.—Prove (1) that the accused committed house-trespass*. .. 

(2) That the same was committed in order to commit an offence purushaDle- 
with death 

Procedure.—Co^uzable—Warrai^—Not bailable—Not compoundable ^Tria¬ 
ble by Court of Session. 

Charge.—I (name and office of Afagisiraie, etc.,) hereby charge you (name 
of accused) as follows:— 

That you, on or about the-day of-, at-committed house-trespaM- 

by entering into [or remaining in] the building of AB, us^ as a human dwelling 

order to the commission of an offenrc puinshable with d^th, to wit-, 

you thereby committed an offence punishable under s. 449 of the Indian Penal Cod 
and withihthe cognizance of the Court of Session (or the High Court). 

1 Durgaiya, (1882) 1 Weir 524. J M. & M. 404. 

2 RameshiLar Stngh, (1925) 4 ftL 438. * Vtde, s. 442, sup. 
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And 1 hereby direa that >ou be ined by the said Court on the said charge 

Punishment.—As to the Frontier District, see s. 448, sufira 

450. Whoever commits house-trespass in order to the com- 
House - trespass Hutting of any ofTcncc punishable with transporta- 

la office*” punished with imprisonment 

Sie Cither description for a term not exceeding ten 

uuon for life. ycars, and shall also be liable to fine. 

COMMENT. 

This section is similar to the last section. It deals with house-trespass com¬ 
mitted with intent to commit an offence punishable with transportation for life. 

As to offences punishable with transportation for life, see page 86 

PIIACTJCE. 

Eiidcnce.—Prove (1) that the accused committed house-trespass’. 

(2) That the same was committed in order to commit an offence punishable 
with transportation for life. 

Procedure.—Cogiuzablc—Warrant—Not bailable—Not compoundable—Tria¬ 
ble by Court of Session. 

Charge.—Sec s. 449, supra 

PuaishiDcnc.—As to the Frontier District, see s 448, supra. 

451. Whoever commits house-trespass in order to the com- 
Hewsft. trespass mitcing of any offence’ punishabJe with imprison- 

ia order to cq» ment, shall be punished with imprisonment of 
SiemOilnipnsS- either description for a term which may extend to 
““t. ttvo ycars, and shall also be liable to fine ; and if the 

offence intended to be committed is theft, the term of the impri¬ 
sonment may be extended to seven years. 

COMMENT. 

This section is siroiiar to ss, 449 and 450. It provides punishment for house- 
trespass comnutted with intent to commit an offence punishable with imprisonment. 
In order to constitute an offence under this section the prosecution must hrst estab¬ 
lish that an offence of simple house-trespass has been committed and then satisfy 
the Court, in the particular case before it, that the house-tiespass was committed with 
the object of committing a further offence punishable with imprisonment. 

It is not necessary that the Court should be in a position to say which specific 
offence the accused intended to commit. It is sufficient if the evidence leaves no room 
for reasonable doubt that the accused intended to commit an offence®. 

1 . • Offence ’.—For the purposes of this section, an offence punishable under 
the Code is an ‘offence’ even though it is not punishable with imprisonment for 
more than six months. _ It is only an offence which is punishable under a special or 
a local law that must be punishable with imprisonment of six months or more before 
it can be considered to be an offence within the meaning of this section*. 

CASES. 

Where the accused was convicted of house-breaking, his objea being to h-vc 
sexual intercourse with the complainants wife, it was held that the conviction 


Vide, s. 442, supra. 

Mansur Husatn. (1919) 41 AIL 587. 
Samban. (1881) 1 Weir 533. 


J. 732, 
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valid^ Sinularly, where the accused was caught at night in the courtyard of the 
complainant’s premises under circumstances which showed that he had come there to 
commit theft of cattle, it was held that he was guilty under this section*. 

PRACTICE. 

Evidence.—Prove (1) that the accused committed house trespass*. 

(2) That the'same was committed in order to commit theft, or an offence 
punishable with imprisonment 

When the prospective offence is that of adultery, it is necessary to show that 
there has been no consent or connivance on the part of the husband of the woman, 
the intent to commit adultery with whom is charged against the accused*. \Vhere 
it has been shown that the husband was absent in the legitimate pursuit of his occu¬ 
pation, It may safely be presumed that such husband neither consented to nor con¬ 
nived at any adultery or immorality on the part of his wife. It seems obvious that 
he would be wholly ignorant of what was going on in his house and that therefore, 
he could neither consent to nor connive at the same*. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tria¬ 
ble by Court of Session, Presidency Magistrate, or Magistrate of the first or second 
class, if theft was committed. If any other offence punishable with imprisonment 
w’as committed, then bailable, compoundable, when permission is given by the Court 
before which the prosecution is pending and triable by any Magistrate—Tnable 
summanly. 

House-trespass for committing adultery.—A Magistrate is right in refusing 
to convict when the husband declines to complain*. But the bmission of the husband 
to prosecute for adultery docs not absolve the accused from criminal liability under 
s. 457* , ,, 

Charge.—The charge must charge the accused with committing house-trespaM 
with intent to commit some specific offence punishable with imprisonment*. It should 
run thus — 

I {name and office of MagisUaie. etc.,) hereby charge you (name of accused) 
as follows — 

That you, on or about the — day of-, at-, committed house-trespass 

by entering into (or remaining m) the buildmg of AB, used as a human dwelling 
(or for the custody of property), in order to commit the offence of—(or theft), and 
that you thereby committed an offence punishable under s. 451 of the Indian Penal 
Code, and within my cognizance for within the cognizance of the Court of Session 
(or High Court) 1. 

And I hereby direct that you be tried [by the said Court (m cases tued oy 
Magistrate omit these words)] on the said charge. 

Punishment.—^As to the Frontier Distnet. see s. 448, sup. Under this sec¬ 
tion It is not necessary to impose a sentence of fine along with a sentence of impn- 
■sonment®. 

House - trespass 452. Whoever commits house-trespass, having 
made preparation for causing hurt* to any person or 
wongf^^re- for assaulting* any person, or for wrongfully restrain- 
strainL [ng® any person, or for putting any person in fear 


(1875) 8 M. H. C Appx. 6. 1 Weir (1^4) 1 Lah. C. 69 


532; Khanoom Ram. (1920 ) 3 UP.LR. (L.) 
18.'22 Cr. L. J. 266; Anant Ram, (1920) 


11869) 5 M. H. C. Appx. 5. 

Banihu. (1894) Cr. R. No. 11 of 189^- 


-^\V. R. (Cr.) No 8 of 1921, 22 Cr. L. J. Unrep Cr. C. 689 . 

n\ » Mehar Dotvalia. (1871) 16 W. R. (Cr.) 

i\Budha, (1916) P. R. No. 21 of 1916, 53 163). H bv 


17 C\ L. J. 304 

* V)dc s 442, sup. 

* Br\ Bast. (1896) 19 AH 74. 

* Khanoom Ram, sup; Kata Ram, 


r Ref. No. 73 of 1929, decided bV 
and Wild, JJ, on September 12, 


J Cr. Ref. r 
PaUcar and Wilc 
(Unrep. Bom), 
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of hurt, or of assault, or of wrongful restraint, shall be punished with 
imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine 
COMMENT 

Section 451 presenbes penalty for house-trespass committed with intent to 
commit an offence punishable with imprisonment In this way it envelops the pro¬ 
visions of this sccticm But the object of the Legislature in enacting this section is 
to provide severer punishment where house-trespass is committed in order to cause 
hurt to, or to assault, or to wrongfully restram, any person. 

1 . ' Hurt ’.—See s. 319, supra Where the accused entered the complainant’s 
house for the purpose of beating his (accused’s) wife, who had taken refuge in it, it 
was held that the beating not being justifiable, that is. lawful, the entry amounted to 
criminal trespass, and a conviction under this section was good>. 

2 . ‘Assault’.—See s. 351, supra. 

3 . * Wrongful restraint ’.—See s. 339, supra Where a man went with a 
forged warrant of arrest into a house, and took away one of the inmates against his 
will under tlie authonty of such warrant, he was held guilty of house-trespass, by 
putting such person m fear of wrongful restraint under this section^. 

PRACTICE. 

Evidence.—Prove (1) that the accused committed house-trespass^ 

(2) That Uie same was committed after making preparation for causing hurt 
to, or for assaulting, or for wrongfully restraining, some person ; or for putting some 
person in tor of hurt, assault, or wrongful restraint. 

The fact that the accused trespassed into the shop for the purpose of assault¬ 
ing the complamant, is not sufficient to support a conviction under this section, though 
it IS for a conviction under s. 448*. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tnable 
by Court of Session, Presidency Magistrate, or Magistrate of the first or second class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows:— 

That you, on or about the-day of- , at-, committed house-trespass 

by entering into {or remaining m) the building of AB, used as a human dwelling,, 
having made preparation for causing hurt, etc, to AB; and that you thereby com¬ 
mitted an offence pumshable under s 452 of the Indian Penal Code, and within my 
cognizance {or wiffiin the cognizance of the Court of Session (or the High Court)i]. 

And I hereby direct that you be tried |by the said Court (in cases tried by 
Magistrate omit these words)] on the said charge. 

Punishment.—As to the Frontier District, see s. 448, supra. 

453. Whoever commits lurking house-trespass or house- 
pumsh^t for breaking, shall be punished with imprisonment of 
^or either description for a term which may extend tO' 

breaking. two ycars, and shall also be liable to fine. 

COMMENT. 

This section provides penalty for the offences defined in ss. 443 and 444. 

In all "house-breaking” there must be “house-trespass” and in all "house- 
trespass” there must be "criminal trespass”. Unless, therefore, the intent neces- 


1 Katakam Najaungadu, (1882) Wat 
(3rd Edn.) 329 

2 Nund Mohun Sirkar. (1869) 12 W. R. 
(Cr.) 33. 


* Vide s. 442, sup. 

* Fakir Chandra De, (1921) 33 C L. J. 
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■sary to prove the offence of criminal trespass is present, lire onence of house-breaking 
or house-trespass cannot be committed. 

' Offence in this section, means a thing punishable under the Code or any 
special or local law (s. 40). 

English law.—According to English law to constitute house-breaking there 
must be an actual or constructive breaking of some part of the house. 

"The word ‘break’ means— 

(а) The breaking of any part, internal or external, of the building in itself, 
or the opening by any means whatever (including lifting, in the case of things kept 
in their places by their own weight) of any door, window, shutter, cellar, flap, or 
other thing intended to cover openings to the house, or to give passage from one part 
of it to another, and getting down the chimney; 

(б) obtaining an entrance inlo the house by any threat or artifice used for 
that purpose, or by collusion with any person in the house. 

The word ‘ enter ’ means the entrance into the house of any part of the offai- 
der’s body, or of any instrument held in his hand for the purpose of intimidating 
any i)erson m the house or of removing any goods, but docs not include the entrance 
of part of an instrument used to break llie house open 


PRACTICE. 


Evidence.—For lurking house-trespass prove (1) that the accused committed 
house-trespass*. 

(2) That the accused took precaution to conceal the same. 

That such concealment was from some person who had a right to exclude 
or eject the accused from the building, tent, or vessel which was the subject of the 
trespass 

For house-breaking prove (1) that the accused committed hoijpe-^pass*. 

(2) Tliat he effected his entrance into the house or any part of it in any of 
the SIX ways mentioned in s. 445; or if he was :n the house or any part of it for 
the purpose of committing an ofTcnce, he quitted it in any of those six ways. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable— Triable 
by Presidency Magistrate, or Magistrate of the first or second class—Triable sum¬ 
marily* 

Charge.—I {name and office of Magtstraie, etc.,) hereby charge you (nome 
of accused) as follows:— 

That you, on or about the-day of-, at-, committed lurking house- 

trespass [or house-breakingl by entering into a building belonging to ^ and u^a 
as a human dwelling, and that you thereby o>mmitted an offence punishable imder 
s. 453 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


Punishment.—As to the Frontier District, see s. 448, supra. 

454. Whoever commits lurking house-trespass or house break- 
LuAuis house- ‘"Si order to the committing of any 
trespass or house- punishable with imprisonment, shall be punisnea 
"’i'.h imprisonment of either description for a term 
punishable with which may extend to three years, ana snail also u 
imprisonment. to fine . the offencc intended to Dc 

committed is theft, the term of the imprisonment may be extende 
to ten years. 

COMMENT. 

The offence under this section is an aggravated form of the offence described 


1 Stephen’s Dig. of Cr. L, Art 341. » 
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in the last section, die aggravation being the commission of an offence punishable 
v.nth impnsonment , 

The latter portion of this section is framed to include the cases of house-tres- 
pa^ers, and house-breakers by night, who have not only intended to commit, but have 
actually ccmmiUed. tliefl' 

The accused was seen leaving the house of one S and was seized on an outcry 
made by a female mm^e of the house. He had on him jewels belonging to the 
female, which were ordinarily kept in an earthen receptacle in the house The time was 
afternoon, before sunset Upon these facts the District Magistrate convicted the accused 
of " lurking house-trespass by day for the purpose of committing theft ” under this 
section. It was held Uiat there was no evidence against the accused of house-break¬ 
ing, nor of the essential element of lurking house-trespass, that the offence committed 
by the accused was theft in a dwelling-house, and that the conviction must be under 
s. 3S0». 


PRACTICE. 


Evidence.—Prove (1) that the accused commuted lurking house-trespass or 
house-breaking*. 

(2) That he did so in order to commit an offence punishable with imprison¬ 
ment. 

Oudh rule.—In charges under ss. 454 and 457 of the Indian Penal Code, the 
lurking house-trespass or house-breaking being first established, the intent to commit 
an offence on the part of the prisoner may be presumed, and it is for him to 
rebut that presumption by showing that he entered the house for an honest purpose; 
and if the pnsoner be of bad character, or have no ostensible means of livelihood, it 
may be presumed that the offence when he entered the house with the intention of 
committing it wfs theft, unless the circumstances themselves are such as to rebut that 
presumption or the prisoner prove the contrary*. 

• Procedure.—^gmzable—Warrant—Not bailable—Not compoundable—Tria¬ 
ble by Court of Session, Presidency Magistrate, or Magistrate of the first or 
second class—Triable summarily*. 

Charge.—I (.name and office of Magtslxale, etc.,) hereby charge you (name 
of accused) as follows:— 

Tliat you, on or about the-day of-, at-, committed lurking house- 

trespass, by entering into (ot remaining in) a building belonging to AB, and used as 
a human dwelling, in order to the commission of an offence punishable with imprison¬ 
ment, to wit-, and that you thereby committed an offence punishable under s. 454 

of the Indian Penal Code, and within my ojgaizatice [or within the cogm'zance of 
the Court of Session (or the High Court)], 

And I hereby direct that you be tried [by the said Court (in coses tried by 
Magistrate omit these words) on the said charge. 

Punishment.—^As to the Frontier District, see s. 448, supra As to Burma, 
see the Burma Laws Act, 1898, s 4 (3) ib) and sch. II. 

455. Whoever commits lurking house-trespass, or house-break¬ 
ing, having made preparation for causing hurt to 
any person, or for assaulting any person, or for 
wrongfully restraining any person, or for putting 
any person in fear of hurt or of assault or of wrong¬ 
ful restraint, shall be punished with imprisonment 


Lurking house- 
Uespass or house- 
,breaking after pre¬ 
paration for hurt, 
assault or wrongful 
restraint. 


Zor Smih. (1887) 10 All. 146. 

Khuda Bakhsh. (1886) PR. So. 10 of 


* Circular Na 82 of 1885, Jui Com, 
Oudh. 

» Act I of 1903. - 


Vide ss. 443, 445, 453, sup. 
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of cither description for a term which may extend to ten years, and' 
.shall also be liable to fine. 


COMMENT. 

The relationship between this section and s. 453 is the same as that betweeni 
ss. 452 and 450. 

This section is similar to s. 458. The only diflerence is that this section deals- 
with trespass committed by day: whereas s. 458 deals with trespass committed dur¬ 
ing night. 


PRACTICE. 

Evidence.—Prove (1) that the accused committed lurking house-trespass or- 
house-breaking» 

(2) That he did so after making preparation for causing hurt, or assaulting 
or wrongfully restraining some person, or for putting some person in fear of hurt, 
assault, or wrongful restraint. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tria¬ 
ble by Court of Session, or Presidency Magistrate, or Magistrate of tlie first class. 

Charge.—I (name and office oj Magistrate, etc.,) hereby cliarge you [name 
of accused) as follows :— 

That you, on or about th e — ■ day of-, at-, committed lurlang 

house-trespa^ (or house-breaking) by entering into [or unlawfully remaining in) 
the building in the possession of AB and used as a human dwelling [or for the cus¬ 
tody of property) having made preparation for causing hurt to the said AB (or lor 
assaulting any person or for wrongfully restraining any person, or for putting any 
person m fear of hurt or assault or of wrongful restraint), and that you tliereby' 
committed an offence punishable under s. 455 of the Indian Penal Code and witrun- 
my cogmzance [or within the cognizance of the Court of Session (or the Htgn 
Court)]. 

And I hereby direct that you be tried (by the said Court (m cases tried oy 
Magistrate omit these ivords)} on the said charge. 

Punishment.—As to the Frontier District, see s. 448, sufna. 

456. Whoever commits lurking house-trespass by night, or 
^ , t house-breaking by night, shall be punished with im- 

prisonment of either description for a term which, 
pass or house- may extend to three years, and shall also be liable 

breaking by night. 

COMMENT. 

Lurking house-trespass or house-breaking is punishable under s. 
when it is committed at night this section is applicable. Unless the 
to prove the offence of criminal trespass is present, the offence under tos 
cannot be committed. Where the accused person, execution creditors, broke 
the complamant’s door before sunrise with intent to distrain his property, lor . 
they were convicted on a charge of lurking house-trespass by night or . 

ing by night, it was held that as they were not guilty of the offence of cnminai 
pass they could not be convicted under this section*. 

CASES. 

Scaling a wall.—^Effecting entrance into a house at night by scaling a w 
amounts to house-breaking by night?. 

i Vide ^ 443, 445,*453, sup. * Emdad Ally, (1865) 2 W. R. 

* Jothajam Davay, (1878) 2 Mad. 30. 65. 
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Departure through a doonvay.—^The accused entered into a house at night 
and effected lus departure with a \essc] under his arm from tlie house after knock¬ 
ing down a person wlio stood m the doorway. It was held that tJie conviction for 
house-breaking by night was good* 

Entry to commit adultery.—Where a stranger, uninvited and without any- 
right to be there, effected an entry m the middle of the night into the sleeping apart¬ 
ment of a woman, a member of a respectable houscliold, and, when an attempt was 
made to capture him, used great violence in his efforts to make good his escape, it 
was held that the Court should presume that the entry had been made with such 
an intent as was provided for by this section*. The accused was found inside the 
house of the complainant at midmght, and his presence was discovered by the wife 
of the complainant cr>-mg out that a thief was taking away her hamli (neck orna¬ 
ment). TTie evidence of the complainant clearly showed that the accused was not 
there with the consent or at tlie invitation or for the pleasure of the complainant. 
It was held that the accused was properly convicted imder this section, it Ixing for 
him to sliow tliat liis intention was under the circumstances innocent*. 

In a case where it was proved that the accused was found at night inside 
the complainant’s house where he had gone for the purpose of visiting the latter’s 
widowed daughter-in-law, a woman of loose character, with whose knowledge and 
consent he had in all probability entered the room, it was held that the accused had 
been wrongly convicted under this section as he had none of the intentions necessary 
to constitute the offence described in s 451 and could hardly have had the intentioa 
of committing the offence desenbed m 8. 509*. 

PRACTICE. 

Evidence,—For lurking house-trespass by night prove (1) tliat the accused 
committed lurking house-trespass*. 

(2) That the same was committed after sunset and before sunrise. 

For house-breaking at night prove (1) that the accused committed house- 
breaking*. 

(2) That the same was committed after sunset and before sunrise. 

Procedure.—Cognizable—Warrant—Not bailable^-Not compoundable—Tri¬ 
able by Court of Session, Presidency Magistrate, or Magistrate of the first or second 
class—^Triable summarily. 

The splitting up of one aK^avalcd offence into separate minor offences is pro¬ 
hibited, eg, a conviction for lurking house-trespass and theft und^ this seclion- 
and s. 380, instead of for lurking house-tiespass in order to commit theft under 
s. 457^ 

A conviction under this section may be made even though the accused is charg¬ 
ed with the commission of an offeiKe under s. 457*. 

Charge.—A conviction under this section is not bad for want of the specifi- 


1 Soloi Koiioyam. (1892) 1 Wen 53a 

2 Kotlash Ckandra ChakiabaTty, (1889) 
16 Cal 657 , Balmakand Ram V. Gkansam- 
tarn, (1894 ) 22 Cal 391; Ptemanundo Shoha 
V. Biindabun Chung, (1895 ) 22 Cal. 994; 
Karalt Prasad Guru, (1916) 44 Cal 358; 
Ram Rang. (1904) P. It No 18 of 1905, 
2 Cr. L. J. 279 : Mohammed Nasttuddm, 

4 o^. rico 


wlh the object of conwnitUng adultery wdl 
constitute this offence though the husband 
alone can prosecute. See Bandku, (1894) 
Unrep. CrC. 689, Cr.R.No. 11 of 1894, which 
also lays doa-n that the omis^on of the hus¬ 
band u> prosecute for adultery does not ab¬ 
solve the accused from cnminal liability. 

* Lajjt Ram. (18M) P. R- No. 12 ot 
1898; Mdkki Ram, (1919) P. L. R. No. 
so of 1919. 

* Vide 5. 443, swp. 

* Vide s. 445, sup. 

r Rameharan ivoiri, (1866) Beng. L. R_ 
Sup. VoL 488, 6 W. R. (Cr.) 39. FJk 

» Karalt Prasad Guru, (1916) 20 C W_ 
N 1075, 17 Cr. L. J. 424. 
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cation of the intention in tlie charge, but one under s. 457 cannot be sustained with¬ 
out such specification. In .v charge undta* the former section, though a guilty inten¬ 
tion must be proved, it is not necessary to prove which of the several guilty intentions 
the accused had ; it will be enough if it is shown that the intention must have been one 
or other of those specified m s. 441, though it may not be certain which it was*. But 
if the accused pleads that his intention was an innocent one, it is for him to say what 
it was, as the burden of proving it is on him, the knowledge of that intent being spe¬ 
cially within his knowledge^. Where, however, it appears that the accused has been 
prejudiced by the omission to frame a charge and to specify the intent, the convic¬ 
tion must be set aside and a re-trial ordered*. 

The charge should run as follows:— 

I [name md office o] Magistrate, etc,) liercby charge you {name of accused) 
-as follows — 

That you. on or about th e— -day of-, at-, committed lurking 

house-trespass by night [or house-breaking by night] by entering into the building 
belonging to AB, and used as a human dwelling, after the hour of sunset and before 
the hour of sunrise, and that you thereby committed an offence punishable under 
s. 456 of the Indian Penal Oxle. and within my cognizance [or within the cogni- 
ance of the Court of Session (or the High Court)). 

And I hereby direct that you be tried by the said Court {in cas-ji tried by 
Magistrate omit these tcords) on the said charge. 

Punishment.—As to the Frontier District, see s. 4-18, supra. 

457. Whoever commits lurking house-trespass by night, or 

LuiKmg house- housc-brcaking by night, in order to the commit* 
brSmg °by St of ^^'y oi^encc punishable with imprisonment, 

in order to com- shall bc punishcd wkh imprisonment of either dcs- 
punishable^*with cription for a term which may extend to five years, 
impnwnment. and shall also be liable to fine; and, if the offence 
intended to be committed is theft, the term of the imprisonment may 
be extended to fourteen years. 

COMMENT. 

The offence under this section is an aggravated form of the offence described 
in the last section, 

" In order to support a conviction under s 457.. it Is necessary to proN'e that 
ihe lurking house-trespass by night or house-breaking by night was committed in 
order to the committing of any offence punishable with imprisonment ’; but the cn- 
minal mtention which is thus made the essential element of the offence can, generally 
speaking, only be inferred from the cucumstaoi:^ of the case, and it is from those 
circumstances that the Court trying an offender must find whether the intention to 
commit some such offence as is contemplated by the section is made out, or not . 

CASES. 

Where the door of a shop was found broken open, it was held that the con¬ 
viction should have been for house-breaking by night, and not simply lurking nouse- 
trespass by night*. • . if 

A, with a view to support a fraudulent daim of title to a house, broke m 
at night during the temporary absence of the owner, a^ulted the owners ^ry^ 
who was in charge of the house, and took fordble possession of it. It was held 
A was guilty under this section as he intended to use criminal force to the serv 

1 'Bdlmakand Ram V. GhansamTam, 

(1894) 22 Cal. 391. 

2 Ishri. (1906 ) 29 All 46. 

1 Jadav Mahton, (1920) 2 P. L. T. 14a 


♦ Per Raltigan, J. in Sfeer Smgfc. (1883) 
P. R. No. 14 of 1883. ^ „ 

s Kenaram Bousee, (1865) 4 W. 
(Cr). 19. 
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in possession and. Uicrcfore intended to commit aii offence*. The accused, a pre- 
\ious convict, made his way into an open thomcd enclosure in which goats and sheep 
were kept. He was disturbed and therefore ran away It was licld that on tliese 
facts the accused could not be convicted of lurking house-trespass under this section 
but only of attempted theft under ss 379 and 511* 

Adulter)’.—Where the accused was convicted of an offence of house-break¬ 
ing by night with intent to commit, adultery, and the complainant, the owner of the 
house, not being the husband of the woman with whom the adultery was to be com¬ 
mitted. and the accused not intending to commit any offence except adultery, it was 
held that the omission of the husband to prosecute for the adultery did not absolve 
the accused from cnminal liability under this section*. Where, on a charge under 
this section, it was proved to the satisfaction of the Court that the accused did enter 
the complainant’s houac in order to have sexual interoDurse with a woman whom he 
knew was the wife of the complainant, and further that he did so without the hus¬ 
band's consent, and the accused was convicted, it was held that the conviction was 
proper. U was not nixcssary that the onnplainant sliould bring a specific charge of 
adultery*. 

PRACTICE 

E^idence.—^Prove (1) that the accused committed lurking house-trespass by 
mght*. or house-breaking by night*. 

(2) That the same was committed to commit theft, or an offence punishable 
with imprisonment. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tri¬ 
able by Court of Session. Presidency Magistrate, or Magistrate of the first or second 
class—Triable summarily 

An attempt to commit an offence under this section is punishable under s. 511 
and not under Chapter XII or XVII of the Code*. 

A charge of house-trespass with intent to commit adultery can be entertained 
without a complaint by the husband or person having care of the woman*. 

Separate convictions.—An accused person was convicted of house-breaking by 
night in order to commit an offence (mischief and a^ult) and also under ss. 426 and 
352 for the offences of mischief and assault and punished separately for each offence. 
It was held that the sentences were legal*. An accused person convicted of house- 
‘breaking followed immediately by theft is liable to punishment under this section only‘“. 
For further cases, see Comment on s. 71. 

Offences committed in the same transaction.—Where offences under this sec¬ 
tion and s. 380 are committed in one transaction, it is very desirable that formal convic¬ 
tions under both sections be recorded, in order that, if the accused subsequently com- 
imits another theft, technical difficulties may not anse“. 

Charge.—In drawing up a charge the offence intended with a view to which 
trespass was committed should be entered in the charge. 

Where the accused was convicted of house-breaking by night and of house-tres¬ 
pass in respect of the same acts, it was held that the second head of the charge was 


1 Sdlamuthu v. Pallamutku. (1911) 35 
Mad. 188. 

* Chastla, (1918) P. R. No 13 of 1919, 
-20 Cr. L. J. 492. 

y Dattdhu. (1894) Cr. R. No 11 of 1894, 
Unrep Cr. C. 689. 

* Kamala, (1900 ) 23 All. 82. See Chatta 
^mgh Damai. (1919) 3 U. B. R. 194, 21 Cr. 
X. J. 435. 

* Vide ss. 444, 456. sup 

* Vide ss. 446, 456, sup. 


* Hatnam, (1907) P. R. No. 17 of 1907. 
6 Cr. L. J. 378 

• Subx Ah. (1876) P. R. No 2 of 1877: 
Bandbu, (1894) Cr. R No. 11 of 1894. 
Unr^ Cr. C 689. 

» Nmchan, (1888) 12 Mad. 36. 

Afa*(iru Dusodh, (1926) 5 Pat. 464 
« Nga Pan Bee. (1908 ) 2 R L. T. 19 • 
see also Sheobhajan Ahtt. (1920) 2 P. L. T 
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superfluous, inasmuch as it involved the same intention substantially as the first, which* 
intention ought not to be applied to support two different charges*. 

The charge should run thus:— ' 

I (n<7J«c and office of ^^agi5tTate, etc.,) hereby charge you {name of accused) 
as follows:— 

That you, on or about the-day of-, at-, committed lurking house- 

trespass by night [or house-breaking by night] by entering into the building belonging; 
to AB, and used as a human dwelling, after the hour of sunset and before the hour 
of sunrise, in order to Uie commission of a certain offence punisliable with imprison¬ 
ment, to wit, the offence of-; and that you thereby committed an offence punisha¬ 

ble under s. 457 of Uie Indian Penal Code, and within my cognizance [or within the- 
cognizance of the Court of Session {or the High Court)]. 

And I hereby direct that you be tried ]by the said Court (in cases tried by 
Magistrate omit these words)] on the said charge. 

Punisliment.—As to the Frontier District, see s. 448, suffra. 

Burglary is a serious crime and whenever it is detected tlie person concerned 
must be given a deterrent punisluncnt. It is not proper to release tlie burglars on^ 
probation of good conduct. Sudi sentence means no punisluncnt and emboldens per¬ 
sons to commit the crime because tliey rightly think that tliey can easily escape*. 
Where a policeman committed burglary and was sentenced to five months’ rigorous- 
imprisonment, it was held that the sentence was not by any means excessive*. 

Whipping.—In the case of a conviction of attempting to commit house-break¬ 
ing by night wiUt intent to commit theft, a sentence of wliipping was annulled as- 
bang illegal*. 


458, Whoever commits lurking house-trespass by night, or 
house-breaking by night, having made preparation 
for causing hurt' to any person, or for assauiting* any 
person, or for wrongfully restraining* any person, or* 
for putting any person in fear of hurt, or of as¬ 
sault, or of wrongful restraint, shall be punished 
with imprisonment of cither description for a term 
which, may extend to fourteen years, and shall also be liable to fine. 


Lurking house 
trespass or house¬ 
breaking by night 
after prcparaiion 
for hurt, assault or 
wrongful restraint 


COMMENT. 

This section is analogous to ss. 452 and 4^. It only applies to the house-- 
breaker who actually lias himsdf made preparation for causing hurt to any person,, 
etc, and not to his companions as well who themselves have not made such prepara¬ 
tion*. 

1. 'Having made preparation for causing hurt'.—See s. 319, supra, as to* 
Uie definition of ‘ hurt 

2. 'Assault'.—See s. 351, 5u/>ra. 

4. 'Wrongfully restraining'.—See s. 339, supra. 


PRACTICE. 

Evidence.—Prove (1) that the accused committed lurking house-trespass by 


night*, or house-brealdng by night*. 

1 Khandu, (188Q) Cr. R. No. 50 of 1886, 
Unrep. Cr. C. 302. 

a Sardara, (1932) 33 Cr. L. J. 500, 119321 
Cr C. 323 

^ Sardara. (1930) 31 Cr. L J. 877, 
11930) Cr. C. 811. 


* Yella valad Purshla, (1866) 3 B H- 

C (Cr. C.) 37. ^ ^ 

» Ghulam. (1923) 4 Lah. 399. 

« Vide s. 444. sup. 

* Vide s. 446, sup. 
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(2) That he did as above after having made preparation for causing hurt, 
•or for a^ultmg’, or for wrongfully icstiaii^g some person, or for putting some one 
in fear of hurt, assault or wrongful restraint. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Tria- 
:ble by Court of Session, or Presidency Magistrate, or Magistrate of tne first class. 


Charge.—See s. 457, %upta 

Punishment.—As to the Frontier District, see s. 443, supra. 


459. Whoever, whilst committing lurking house-trespass or 
Cnevous hurt housc-breaking, causes grievous hurt’ to any person 
SStUng attempts' to cause dpth or grievous hurt to any 

house-trespass or pcrson, shall be punishcQ with transportation for 
faouse-brcaidng or imprisonment of cither description for a term 

'^vhich may extend to ten years, and shall also be liable to fine. 


COMMENT. 

The offence under this section is an aggravated form of the offence described 
in the last section. 

Scope.—This .and the section following provide for a compound offence, the 
governing incident of which is that either a ‘ lurking house-trespass' or ‘ house-break¬ 
ing' roust have been completed in order to make a person who accompanies that 
offence either by causing grievous hurt or attempt to cause death or grievous hurt 
responsible under those sections. This section and s. 460 are not applicable where 
the pnncipal art done by the accused person amounts to no more than a mere attempt 
to commit lurking house-trespass or house-breaking‘. The accused one eaily mom- 
'Ing were disturbed by a.watchman while engaged in making a hole in the wall of the 
house of the complainant. Immediately upon being so disturbed they attempted to 
make good their escape, one of the accused firing off a pistol and the other two 
attempting to prevent their apprehension by using their sticks. The first accused was 
•convicted under this section and the two others under s. 460. The former Chief 
-Court of the Punjab quashed the conviction under these sections and recorded them 
under ss 452 and 511^. 

This section is applicable not only to the particular burglar who is shown to 
have caused grievous hurt but to all who have taken part m the burglaryi. 

1 . ‘ Grievous hurt ’.—The grievous hurt must be caused, or the attempt must 
be made, dunng the time that the house-breaking is being committed, ‘and not after 
that offence is completed, and the offender has left the premises*. The offence of 
house-breaking is complete when entry into the house is effected and any grievous 
hurt, subsequently caused by the persons breaking into a house, cannot be said to be 
gnevous hurt caused while they were committing the house-breaking. This section 
■will not, therefore, apply where the causing of grievous hurt succeeds the entry, or in¬ 
dication of such intention: that is to say, it will not apply to a trespass committed 
by remaining on*. When a person commits luiking house-trespass and also inflicts 
■grievous hurt in the courtyard, but it is not clear whether the courtyard is a part of 
the house into which trespass was committed, the offence established is one under 
6. 457 and not under this section*. For the meaning of the term ‘grievous hurt', 
see s. 320, supra. 

2 . ‘ Attempt ’«—See s. 511, injja. 

Premeditation to cause hurt, etc., not essential.—If in the commission of 
-the lurking house-trespass or house-brcaldng a personal injury of the kmd here men- 


» Ismail Khan, (1886) 8 AIL 649 

2 Itnamuddin, (1876) P. R. No. 17 of 
1876 ; JaffiT. (1881) P. R. No 2 of 1882. 

3 Janu, (1928) 11 L. U J. 230, 30 P. 


L. R. 125, 30 Cr. L. J. 838. 

♦ Ismail Khan, sup. 

s Saul Ahmad. (1927) 49 AIL 864 

• Ena}tl Alt. (1933 ) 38 C. W. N. 446. 
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tioned is caused or attempted to be caused, it is immaterial that it was without pre^ 
meditation and sudden^. 


PRACTICE. 

EvidencS.—Prove (1) that the aoused committed lurking house-trespass*, or 
house-breaking^. 

(2) That he caused grievous hurt, or attempted to cause death or grievous 
hurt, to some person. 

(3) That he did as above whilst engaged in committing lurking house-tres¬ 
pass or house-breaking. 

Procedure.—Cognizable—^Warrant—Not bailable—Not compoundable—^Tria¬ 
ble by Court of Session. 

Charge.—I {namt and office of Magistrale, etc.,) hereby charge you {name 
of accused) as follows;— 

That you, on or about the-day of-at-, while committing lurking, 

house-trespass (or house-breaking) caused grievous hurt to AB (or attempted to cause 
the death of AB or grievous hurt to AB) and that you thereby committed an offence 
punishable under s. 459 of the Indian Penal Code, and within the cognizance of the 
Court of Session (or the High Court). 

And 1 hereby direct that you be tried by the said Court on the said charge. 

Punishment.—As to the Frontier District, see s. 448, supra. 

460. If, at the time of the committing of lurking house-tres- 
piss by night or house-breaking by nightS any per¬ 
son guilty of such offence shall voluntarily* cause 
or attempt* to cause death* or grievous hurt* to any 
person, every person jointly concerned in commit- 
ing such lurking house-trespass by night or house¬ 
breaking by night, shall be punished with transporta¬ 
tion for life, or with imprisonment of either des¬ 
cription for a term which may e.xtend to ten years, and shall also be 
liable to fine. 

COMMENT. 

This section deals with the conslnictivc liability of persons jointly concerned 
in committing lurking house-trespass or hou^-breaking by nigbt in the course of 
which death or gnevous hurt to anyone is caused. It xs immaterial who causes the 
death or grievous hurt. Every person jointly concerned in committing such house- 
trespass or house-breaking shall be punished in the manner provided in the section. 

This section when read with ss 445 and 441 demands ^at the offence of 
breaking shall have been completed to bring an offender within its terms, 
accused must be “ guilty of such offence ”, viz., house-breaking by lught. The- 
accused and another person attempted to break into a house by night for the pur¬ 
pose of committing theft, and were interrupted by the inmates, one of whom was 
killed by one of the accused. There was no evidence to show which of the accused 
caused the death. It was held that the accused could not be pumshed with trans¬ 
portation lor life as the offence of house-breaking was attempted only and not com¬ 
mitted®. 

1. * At the time of the committing of., .house-breaking by 
expression “is to some extent vague, but...it must be limited to the time during. 


All persons 
jointly concerned 
in lurking house- 
trespass or house- 
breaking by night 
punishable where 
death or grievous 
hurt caused by one 
of them 


1 M & m'MO?. 

* Vide s. 443, sup. 

« Vide s. 445 ' sup. 

* ChotUT. (19H) 8 A. L. J. 574. 


i (1874) P. R. 

rwo Si.fh, (1880) P. R- NP- 'I °p‘ nS: 
Explained in Umar Di». (1891) P- P- 
12 of 1891. 
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which Uie cnminal trespass continues which forms an element in house-trespass, which 
is Itself essential to house-breaking and cannot be extended so as to include any prior 
or subsequent lime"' The accused broke mlo the house of one T at night with 
intent to commit tlieft, being armed with deadly weapons, left the house on an alarm 
being raised and in the courtyard stabbed R who tried to seize them, injuring him 
so that he died later on Tlicy were pursued and captured It was held that as the stab¬ 
bing was done after the house-breaking was ojmpietc this section did not apply, but 
that the accused were guilty of offences under ss 457, 458 and 326* The accus(^ was 
one of a party of four men who broke into the house of the complainant by night and, 
bang discoNered. were running away when a naghbour caught hold of the accused 
whereupon some of his companions inflicted injuries upon the neighbour of which 
he died on the spot It was held that llus section was not applicable as the offence 
of house-breakmg by night had been completed when the naghbour arrived on the 
scene'. 

A man who, in the commission of lurking house-trespass by night, volun- 
tanly attempted to cause grieious hurt to the oivner of the house who tned to cap¬ 
ture him. was held punishable under this section and not under ss. 457 and 324‘. 

2. ' Voluntarily ’.—See s 39, supra. 

3. 'Anerapts*.—See s. 5H, tnjra, 

4. ' Death —See s. 46, supra. 

5. ’Gric'ous hurt’.—See s 320, supra. 


PRACTICE 


Eiidcoca—Provo (1) that the accused committed lurking house-trespass by* 
night*, or house-breaking by night* 

(2) That he caused, or attempted to cause death or grievous hurt’' 

(3) That he did as above whilst engaged in committing lurking house-tres¬ 
pass by night or house-breaking by night. 

Pcoceduce.—Cognisable—Wanant—Not bailable—Not compoundable—Tria¬ 
ble by Court of Session. 

Charge.—I {name and office of Magulrate, etc.,) hereby charge you (name 
of accused) as follows*— 

That you, on or about the--day of-. at——, jointly with certain other 

person, to wit-, committed lurking house-trespass by ni^t (or house-breaking by 

night) by entenng into the building belonging to AB, and used as a human dwell¬ 
ing, and that one of the said persons, to wit-, at the time of comrmtting such 

offence voluntarily caused {or attempted to cause) death of {or grievous hurt to)- 

and that you thereby committed an offence punishable under s 460 of the Indian 
Penal Code and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

Punishment.—As to the Frontier District, see s. 448, supra. 

461. Whoever dishonestly* or with intent to commit mischief*, 
D i s h o n e s- Open or unfastens any closed receptacle*' 

tiy^br^n°g"opca which.contains or which he believes to contain pro- 
receptacle con- perty, shall be punished with imprisonment of either 
taming property. description for a term which may e.xtend to two- 
years, or with fine, or with both. 


1 Per Plowdcn J., in faffir. (1881) P, 
R. No 2 of 1882. 

2 Sed Jtasul, (1916) P. R. No. 27 of 
1916, 18 Cr. L. J. 350. 

3 Muhammad, (1921) 2 Lah. 3-12. 

4 Lukhun Doss. (1865 ) 2 W. R. (Cr.) 


* Vide %. 444, sup. 

« Vide s. 446. sup. 

Dad and Fatta. (1919) 1 L.. 
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COMMENT. 

•t 

This and the following section provide for the same offence. As soon as the 
-leceptacle is broken or unfastened the offence is complete. 

1. ‘Dishonestly'.—See s. 24, supra. 

2. ' Mischief —See s. 425, supra. 

3. ’ Receptacle —^This may include not only a room, a part of a room or 
-closet, etc., but a box or closed package*. 

T, being an inmate of his uncle's hous(^ broke open a chest and took out pro- 
jjerty from it. He was convicted of an offence under s. 457. It was held that he 
should have been convicted under this section and s. 3782. 

PRACTICE. 

Evidence.—Prove (1) that the receptacle was closed or fastened. 

(2) That it contained property, or that the accused believed that it contained 
property 

(3) That the accused broke open or unfastened it. 

f4) That he did so dishonestly or with intent to commit mischief. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Presidency Magistrate, or Magistrate of the first or second class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you (name of 
accused) as follows :— 

That you, on or about th e - day of-, at-, dishonestly (or with intent 

to commit mischief) broke open ( or unfastened) a certain closed receptacle, to wd-"* 
which contained lor which you believed to contain) certain property, to wit^—ano 
that you thereby committed an offence punishable under s. 461 of the Indian Penal 
•Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

462. Whoever, being entrusted with any closed receptacle 
Punishment for which Contains or which he believes to contain 
-^me office when property, without having authority to open th^ 
perM™* entrusted Same dishonestly, or with intent to commit 

with custody. mischief, breaks open or unfastens that receptacle, 

shall be punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or with both. 

COMMENT. 

This section deals with the same offence as is punishable under the preceding 
•section The punishment under it is higher as there is a breach of trust on the part of 
the person to whom the receptacle is entrusted 

PRACTICE. 

Evidence.—Prove points (1) to (4) as those for s. 461; and further— 

(5) That the accused was entrusted with such receptacle. 

. (6) That he was so entrusted with it, in a closed or unfastened‘state. 

(7) That he had no authority to open the same. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—^Triable by 
•■Court of Session, Presidency Magistrate; or Magistrate of the first or sa»nd class. 


* M. & M. 408. 


2 Tasuduk Hossein, (1874) 6N.1V.P. 301. 
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Charge.—I {name and office of Magistrate, etc.,) hereby charge you (name of 
accused) as follows :— 

That you, being entrusted nith a certain dosed rcceptade, to wit-, which 

contained [or whidi you bdie\ed to conlainl certain property, to wit-, on or about 

the——day of-, at-, dishonestly for with intent to comnut mischief] broke open 

[or unfastened) the said receptade, without having authonty to open the same; and 
thereby committed an offence punishable under s. 462 of the Indian Penal Code, and 
within my cognizance [or within tlie cogmzance of the Court of Session (or the High 
Court)]. 

And I hereby direct tliat you be tned (by the said Court (m cases tried by 
Magistrate omit these u-ords)) on the said charge 



CiHAPTER XVIII. 


Of Offences relating to Documents and to Trade 
OR Property Marks. 

463. Whoever makes any false document or part of a docu- 
Forgery ment\ With Intent to cause damage or injury, to the 

public or to any person*, or to support any claim or 
title®, or to cause any person to part with property*, or to enter into 
any express or implied contract*, or with intent to commit fraud* 
or that fraud may be committed, commits forgery. 

Making a false 464. A person is said to make a false 
document document— 

First .—Who dishonestly or fraudulently makes, signs, seals or 
executes a document or part of a document, or makes anymark de¬ 
noting the execution of a document*, with the intention of causing 
it to be believed that such document or part of a document was 
made, signed, sealed or executed by or by the authority of a person 
by whom or by whose authority he knows that it was not made, 
signed, sealed or executed*, or at a time at which he knows that it 
was not made, signed, sealed or executed* ; or 

Secondly. —Who, without lawful authority, dishonestly or 
fraudulently, by cancellation or otherwise, alters a document in any 
material part thereof, after it has been made or executed either by 
himself or by any other person, whether such person be living or 
dead at the time of such alteration; or 

Thirdly .—Who dishonestly or fraudulently causes any person 
to sign, seal, execute or alter a document, knowing that such person 
by reason of unsoundness of mind or intoxication cannot, or that by 
reason of deception practised upon him, he does not know the con¬ 
tents of the document or the nature of the alteration. 

ILLUSTRATIONS, 

(fl) A has a letter of credit upon B for Rs. 10,000, written by Z. A, in order. 
to defraud B, adds a cipher to the 10,000, and makes the sum 1,00,000, intending that 
it may be believed by B that Z so wrote the letter. A has committed forgery. 

(ft) A, without Z's authority, afiixes Z’s seal to a document purporting to M 
a conveyance of an estate from Z to A, with the intention of selling the estate to d 
and thereby of obtaiiung from B the purchase-money. A has committed forgery. 

(c) A picks up a cheque on a banker signed by B, payable to b^rer, but 
without any sum having been inserted in the cheque. A fraudulently fills up tn 
cheque by inserting the sum of ten thousand rupees. A commits forgery. 

id) A leaves with B. his agent, a cheque on a banker, signed by A, withom 
inserting the sum payable and authorizes B to fill up the cheque by inserting a su 
.not exceeding ten thousand rupees for the purpose of making certain payments, 
fraudulently fills up the cheque by insoting the sum of twenty thousand rupees, 
commits forgery. . , - 

(e) A draws a bill of exchange on himself in the name of B without Bs ^ 
rity, intending to discount it as a genuine bill with a banker and intending to t^ P 
the bill on its maturity. Here, as A draws the bill with intent to deceive the 
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by leading him to suppose that he had the security of B, and thereby to discount the 
bill, A is guilty of forgery. ' 

{/) Z’s will contains these words—“I direct that all my remaining property 
be equally divided between A, B and C". A dishonestly scratches out B’s name, 
intending that it may be believed that the whole was left to himsdf and C. A has 
<x>mmittcd forgery 

(g) A endorses a Go\emment promissory note and makes it payable to Z or 
his order by wnting on the bill the words "Pay to Z or his order" and signing the 
endorsement B dishonestly erases the words *' Pay to Z or his order", and thereby 
converts the speaal endorsement into a blank endorsement. B commits forgery. 

(A) A sells and conveys an estate to Z. A afterwards, in order to defraud 
-Z of his estate, executes a conveyance of the same e^te to B, dated six months earlier 
than the date of the conveyance to Z, intending it to be believed that he had conveyed 
the estate to B before he conveyed it to Z. A has committed forgery. 

(») Z dictates his will to A. A mtentionally writes down a different legatee 
from the legatee named by Z, and by representmg to Z that he has prepared the will 
.according to his instructions, induces Z to sign the will. A has committed forgery. 

(;) A writes a letter and signs it with B’s name without B’s authority, certi¬ 
fying tlwt A is a man of good character and in distressed circumstances from unfore¬ 
seen misfortune, intending by means of such letter to obtain alms from Z and other 
persons. Here^ as A made a false document in order to induce Z to part with property, 
A has committed forgery. 

(A) A without B's authority writes a letter and signs it in B’s name certifying 
to A’s character, intending thereby to obtain employment under Z. A has committed 
forgery, inasmuch as he intended to deceive Z by the forged certificate,,and thereby 
to induce Z to enter into an express or implied contract for service. 

Explannlion 1 *.—A man’s signature of his own name may 
amount to forgery. 

ILLUSTRATIONS. 

(а) A signs his own name to a bill of exchange, intending that it may be be¬ 
lieved that the bill was drawn by another person of the same name A has committed 
forgery. 

(б) A writes the word "accepted” on a piece of paper and signs it with Z’s 
name, in order that B may afterwards write on the paper a bill of exchange drawn by 
B upon Z. and negotiate the bill as though it had been accepted by Z. A is guilty of 
forgery; and if B, knowing the fact, draws the bill upon the paper pursuant to A’s 
intention, B is also guilty of forgery. 

(c) A picks up a bill of exchange payable to the order of a different person 
•of the same name. A endorses the bill in his own name, intending to cause it to be 
believed that it was endorsed by the person to whose order it was payable; here A 
has committed forgery. 

(d) A purchases an estate sold under execution of a decree against B. B, after 
the sdzure of the estate, in collusion with Z. executes a lease of the estate to Z at a 
nominal rent and for a long period, and dates the lease six months prior to the seizure, 
with intent to defraud A. and to cause it to be believed that the lease was granted be¬ 
fore the seizure. B, though he executes the lease in his own name, commits forgery by 
.antedating it. 

(e) A. a trader, in antiapation of insolvency, lodges effects with B for A’? 
benefit, and with intent to defraud his creditors; and in order to give a colour to the 
transaction, writes a promissory note binding himself to pay to B a sum for value 
TBceived, and antedates the note;, intending that it may be believed to have been made 
before A was on the point of insolvency. A has committed forgery under the first 
head of the definition. 

Explanation 2 \—^The making of a false document in the 
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463. Whoever makes any false document or part of a docu- 
Forgery nient\ with intent to cause damage or injury, to the 

public or to any person*, or to support any claim or 
title^, or to cause any person to part with property*, or to enter into 
any express or implied contract®, or with intent to commit fraud® 
or that fraud may be committed, commits forgery. 

Making a false 464. A pcrson is said to make a false 
document document— 

First. —^Who dishonestly or fraudulently makes, signs, seals or 
executes a document or part of a document, or makes any mark de¬ 
noting the execution of a document®, with the intention of causing 
it to be believed that such document or part of a document was 
made, signed, sealed or executed by or by the authority of a person 
by whom or by whose authority he knows that it was not made, 
signed, sealed or executed*, or at a time at which he knows that it 
was not made, signed, sealed or executed® ; or 

Secondly. —Who, without lawful authority, dishonestly or 
fraudulently, by cancellation or otherwise, alters a document in any 
material part thereof, after it has been made or executed .either by 
himself or by any other person, whether such person be living or 
dead at the time of such alteration; or 

Thirdly. —Who dishonestly or fraudulently causes any person 
to sign, seal, execute or alter a document, knowing that such person 
by reason of unsoundness of mind or intoxication cannot, or that by 
reason of deception practised upon him, he does not know the con¬ 
tents of the document or the nature of the alteration. 

ILLUSTRATIONS, 

(o) A has a letter of credit upon B for Rs. 10,000, written by Z. A, in ordCT 
to defraud B, adds a cipher to the 10,000, and makes the sum 1,00,000, intending that 
it may be believed by B that Z so wrote the letter. A has committed forgery. 

(6) A, without Z’s authority, affixes Z’s seal to a document purporting to k 
a conveyance of an estate from Z to A, with the intention of selling the estate to d 
and thereby of obtaining from B the purchase-money. A has committed forgery. 

(c) A picks up a cheque on a banker signed by B, payable to bearer, bu 
without any sum having been inserted in the cheque. A fraudulently fills up tn 
cheque by inserting the sum of ten thousand rupees. A commits forgery. 

(d) A leaves with B, his agent, a cheque on a banker, signed by A. withou 

inserting the sum payable and authorizes B to fill up the cheque by inserting a su 
not exceeding ten thousand rupees for the inirpose of making certain payments, 
fraudulently fills up the cheque by inserting the sum of twoity thousand rupees, 
commits forgery. . , . 

(e) A draws a bill of exchange rai hineelf in the name of B without B s au 
rity, intending to discount it as a genuine bill with a banker and intending to t^e p 
the bill on its maturity. Here, as A draws the bill with intent to deceive the banK 
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by leading him to suppose that he had the security of B, and Uicreby to discount the 
bill, A is guilty of forgcr>’. ^ 

(/) wnll contains these »*ords—"I direct that all my remaining property 
be equally divided between A. B and C” A dishonestly scratches out B’s name, 
intending that it may be bdieved that the whole was left to himself and C A has 
-committed forgery 

(g) A endorses a Government promissory note and makes it payable to Z or 
his order by wnting on the bill the words '* Pay to Z or h\s order ” and signing the 
endorsement B dishonestly erases the words “ Pay to Z or his order ”, and thereby 
converts the special endorsement into a blank endorsement. B commits forgery. 

(A) A sells and conveys an estate to Z. A afterwards, in order to defraud 
2 of his estate, executes a conveyance of the same estate to B, dated six months earlier 
than the date of the conveyance to Z. intending it to be believed that he had conveyed 
the estate to B before he conveyed it to Z. A has committed forgery 

(t) Z dictates his will to A. A intentionally writes down a dilferent legatee 
from the legatee named by Z, and by representmg to Z that he has prepared the will 
-according to his instructions, induces Z to sign the will. A has committed forgery. 

(i) A vmtes a letter and signs it with B*s name without B’s authority, certi¬ 
fying that A is a man of good character and in distressed circumstances from unfore¬ 
seen misfortune, intending by means of such letter to obtain alms from Z and other 
persons. Here, as A made a false document in order to induce Z to part with property, 
A has committed forgery 

(A) A without B's authonty wntes a letter and signs it in B’s name certifying 
to A’s character, intending thereby to obtain employment under Z. A has committed 
forgery, inasmuch as he intended to deceive Z by the forged ceniftcate,.and thereby 
to induce Z to enter into an express or implied contract for service. 

Explanation 1 \—A man’s signature of his own name may 
amount to forgery. 

ILLUSTRATIONS. 


(a) A signs his own name to a bill of exchange, intending that it may be be¬ 
lieved that the bill was drawn by another person of the same name. A has committed 
forgery. 

{b) A •writes the word “ accepted” wi a pi^ of paper and rigns it with Z's 
name, in order that B may afterwards wnte on tlw paper a bill of exchange drawn by 
B upon Z, and negotiate ^e bill as though it had accepted by Z. A is guilty of 
forgery; and if B, knowing the fact, draws the bill upon the paper pursuant to A’s 
intention, B is also guilty of forgery. 

(c) A picks up a bill of exchange payable to the order of a different person 
•of the same name. A endorses the bill m his own name, intending to cause it to be 
believed that it was endorsed by the person to whose order it was payable: here A 
has committed forgery. 

(d) A purchases an estate sold under execution of a decree against B B, after 

the seizure of the estate, in collusion with Z, executes a lease of the estate to Z at a 
nominal rent and for a long period, and dates the lease six months prior to the seizure, 
with mtent to defraud A, and to cause it to be believed that the lease was granted be¬ 
fore the seizure. B, though he executes the lease in his own name, commits foreerv bv 
antedating it. ^ ^ 

(c) A, a trader, in anticipation of insolvency, lodges effects with B for A’s 
benefit, and with intent to defraud his creditors; and in order to give a colour to thp 
transaction, wntes a promissory note binding tumself to pay to B a sum for vali. 
Teceived. and antedates the note, intending that it may be believed to have been 
before A was on the point of insolvency. A has committed forgerv unde^he fi.:f 
head of the definiUon. 


Explanation 2 \—^The making of a false Hr 


name 
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of a fictitious person, intending it to be believed that the document 
was made by a real person, or in the name of a deceased person, in¬ 
tending it to be believed that the document was made by the person 
in his lifetime, may amount to forgery. 


ILLUSTRATION. 

A draws a bill of exchange upon a fictitious person, and frauduiently accept? 
the bill in the name of such fictitious person with intent to negotiate it. A commit? 
forgery. 

465. Whoever commits forgery shall be punished with im- 
Punishment for prisonment of either description for a term which 
forgery. extend to two years, or'with fine, or with both. 


COMMENT. 

The offence of forgery is defined in ss. 463 and 464 of the Code- Under s 463 
the making of a false document with any of the intents therein mentioned is forgery 
and s. 464 sets forth when a person is said to make a " false document ’’ within the 
meaning of the Code. 

The definition of forgery in the Code is not as simple and clear as it is in 
common law. Forgery in England is not defined by statute. It is defined in common 
law as the fraudulent making (or alteration) of a wnting to the jirejudice of another 
man's rights 

Section 465.—Scope.—Section 4$3 “contemplates two classes of intents, ^ 
it IS clear.. .that it is not an essential quality of the fraud mentioned in the section 
that It should result in or aim at the deprivation of property. If s®* h cannot 
be supposed that the definition of a false document (s. 464), which is but a part of 
definition of forgery, requires as a condition of criminality an intent different m 
its quality and its aims from that presenbed by s. 463 

Ingredients.—^The elements of forgery are:— 

1. The making of a false document or part of it 

2. Such making should be with intent to 

(a) cause damage or injury to (i) the public, or (m) any person ; or 

(b) support any claim or title; or 

(c) cause any person to part with property ; or 

(d) enter into any express or implied contract ; or 

(e) commit fraud or that fraud may'be committed. ^ 

1. * Whoever makes any false document or part of a dooiment n 
constitute the offence of forgery the simple making of a ' false document 
What amounts to the making of a ‘false dooiment’ is explained in s. 464. 
person who makes a ‘ false document ’ commits forgery. A pei^n who is no 
writer of a forged document cannot be charged with committing the substM 
offence of forgery. If he has caused such a ‘ false document ’ to be ^de he w 
guilty of abetment*. It is not necessary that the document should be publisnea 
made in the name of a really existing person*. But “ it is essenti^ that the 
document, when made, must either appear on its face to be, or be in fact, one w ■ 
if true, would possess some legal validity, or in other words must be legally ca^ 
of effectmg the fraud intended’’*. A wiitin& which is legal ewde^ o 
matter expressed, may yet be a * document' if the parties frarning 
and intended it to be, evidence of such matter*. Thus, forging a deed will amoun 


1 Blackstone, VoL IV, p. 245. 

* Abbas Alt, (1897) 25 Cal. 512, 521, fjl, 
overruling ffaratiAait's case, (1892) 19 Cat 
380. 

* ffaider Alt, (1912) 17 C. W. N. 354, 
14 Cr. L. J. 129, 


* Vtde explanation 1* . .. ... „„ 

S 2 Bishop 503; Collett’s ammente 
the Indian Penal Code, p. 1^- 
/oMola. (1895) P. R. No. 1? of 18^. 

' * sUfait Ally, (1868) 10 W. R. (Cr.> 
61, 2 Beng. L. R, (A Cr. J.) 12. 
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to this oncnce, allhou^ a statute requires the deed in a particular form, or to comply 
with certain requisites, and the forged deed is not in tlie form, or does not comply 
with those requisites'. 

The assertion of a false claim in a document does not constitute the document 
a false one. when it is executed by the party who purports to execute it and there 
15 no intention of causing a belief that it was executed by some other person, real or 
fictitious. A, who was not the son, natural or adopted, of the deceased B, executed 
a deed of mortgage of certain properties of B m favour of C. In the body of the docu¬ 
ment A was desenbed as the son of B. though no such description appeared in the 
signature. A was known to C for a long time, and A had no intention of causing 
it to be bclie\’cd that the document was executed by any other person than himself. 
It was held that A was not guilty of making a ' false document 

“Forgery supposes the possibility of a genuine document, and that the false 
document is not as good as the genuine document, and that the one is not as effica¬ 
cious for all purposes as the other"*. Every forgery is a counterfeit*. But every 
■concoction of a document is not forgery Supposing A says to B he has got a pro¬ 
missory note from B. and threatens to sue him if he does not pay the money due 
upon it B finds that the document in possession of A purports to be a copy of a 
promissory note by B. If B had never given a promissory note, A cannot be con¬ 
victed of forgery or of. uttenng a forged document, hut of cheating he may be. 

If the false document is incomplete in such a material way as no one will be 
•deceived there will be no conviction (or forgery. Where the accused drew a bill upon 
the treasurer of the navy payable to blank or order, and signed it in the name of a 
navy surgeon, it was held tlut forging an instrument payable to blank or order was 
not sufficient, there must be a payee*. The instrument should be complete. But if 
a forged document is not wholly void for want of certain form the maker of it wiU 
be guilty of forgery*. , 

2. ' Intent to cause damage or Injury to the public or to any person\Vhen 
a false document is made, with ' intent to cause damage or injury to the public or to any 
personit is not necessary to prove that in making the document the accused knew that 
the document might injure, but it must be proved that it was his intention that it 
should injure another^. It is not necessary that wrongful gam or wrongful loss 
should be actually caused. It is sufficient that there should be the intention of caus¬ 
ing it*. 

The clement gf mjury or risk of mjuty to an individual or to the public is 
an essential ingredient in the definition of forgery. Where a Sub-Inspector of Police 
altered his case-diary as evidence in his favour after the institution of proceedings 
against him under ss. 330 and 348 of the Code, it was held that his act in altering 
the diary so as to show that he lud not kept certain, persons under surveillance did 
not amount to forgery, inasmuch as there was no nsk of loss or injury to any indi¬ 
vidual and the element of ' fraud' as defined m s. 25 was absent*. 

As to the meaning of the word ‘ injury ’, ^ s. 44, supra; of ' public s. 12 ; 
and of ‘ person', s. 11. 

The purpose with which a false document may have been prepared is a mat¬ 
ter of inference. The inference that the intention was that the false document should 
be used in a judicial proceeding, even thougli such a proc^ding is not m fact insti¬ 
tuted, is a reasonable one**. 


* Thomas Lyon, (1813) Russ. & Ry. 255; 
James Mackintosh, (1800) 2 Leach 883. 

« Adaikalammat v. Eaman, (1908) 32 

Mad. 90, 

s Per Bramudl, B., m John Smilh,(18S8) 
i Cox 32. 37. 

* Per Byles, J.. in.ifcit/. 

s Ruhatds. (1811) Russ. & Ry. 193; 
j)anul Randall, (1811) Russ. & Ry. 195; 
Jiichard Pateman, (1821) Russ, & Ry. 455; 


Bwllerwicli, (1839) 2 M & Rob. 196. 

• Thomas Lyon, sup. 

» Feda Hossein, (1881) 10 C. L. R. 184.' 

119301 A I.. J. 1451, 32 Cr. 

• Sa«/»«; RatnapM (1932) 34 Bom. I..' 
R- 10^, 56 Bom. 488. 

» Ahmed AU, (1925) 42 C L. J. 215, 26 
u. It. J. 1574. 
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3. * Support any claim or title *.—There is no warrant for saying that 
in order to constitute forgery the documort must be intended to support a false claim, 
or a Mse title. If in order to support a true claim or a genuine title a false docu¬ 
ment is created, it is a forge^.. .Whether a document is a false document or not 
does not depend upon the adjudication of the Court on the claim or title which is 
intended to be propped up by the false document”^. Even if a man has a legal 
claim or title to property, he is guilty of forgery if he.counterfeits documents in 
order to support it®. Any false document purporting to create, extend, transfer or 
otherwise to support a right or alleged right is included. See illustrations (/), (|), 
(A) and (i)- 

The term ‘ claim * is not limited in its application to a claim to property- 
It " may be a claim to anything, as, for instance, a claim to a woman as the claim¬ 
ant’s wife, a claim to the custody of a-child as being the claimant’s child, or a 
claim to be admitted to a university or other examination, or a claim to the posses¬ 
sion of immoveable or any other kind of property 

4. 'To cause any person to part with property'.—^"It is not...neces¬ 
sary to constitute a forgery under s. 463 that the ' property ‘ with which it is intended 
that the false document shall cause a person to part, should be in existence at the 
time when the false document was made. For example, if A gave an order to B to- 
buy the matenaj for making and to make a silver tea service for him, and C, before- 
the tea service was made or the materials for making it had been bought, were to 
make a false letter purporting, but falsely, to be signed by A, authorising B to 
deliver to D the tea service when mad^ C would have committed forgery within the 
meaning gf s. 463 by making that false document with intent to cause B to part 
with property, namely, the tea service, when made A written certificate has been 
held to be * property ’ within the meaning of this section*. 

5. 'To enter into any express or implied contract’.—The false document 
under this clause must be to enable the person making it to enter into any express. 
or implied contract Creation of contractual rights by false document is covered by 
this clause. 


6. 'Intent to commit fraud’.—Dishonesty or fraud is a necessary ingre¬ 
dient of the offence*. “ The offence (of forgery) is complete if a document, false in 
fact, is made with intent to commit a fraud, although it may not have been made 
with any one of the other intents specified in s. 463 

“ By fraud, I understand an intention to deceive ; whether it be from any 
expectation of advantage to the party hunself, or from ill-will towards the other is 
immaterial It has been held in a Bombay case that the term ‘ fraud ’ is used m 
this section in its ordinary and popular acceptation®. Stephen’® says: “Whoever 
the words ’ fraud ’ or ‘ intent to defraud ’ or * fraudulently' occur in the definition ol 
a crime two elements as least are essential to the commission of the crime; namdy^ 
first, deceit or an intention to deceive or in some cases mere secrecy; and, secondly, 
either actual injury or possible injury or an intent to expose some person either to 
actual injury or to a risk of possible injury by means of that deceit or seaecy. IW • 
intent, I may add, is very seldom the only or the principal intention entertain^ by tne 
fraudulent person, whose prinapaf obj'ect in nearly every case is his own advantage. 


1 Per Devadoss, J. m Siva?ianda Mudali, 
(1925) 27 Cr. L. J. 994, 995. 

3 Dhunum Kazee, (1882) 9 Cal. 53. 

J Per Edge, C. J., in Soshi Bhushatt. 
(1893) 15 All 210, 217: Kotamraju Yen- 
katrayadu. (1905) 28 Mai 90. 98. FB.; 
Khandustngh. (1896) 22 Bom. 768; Chanmi 
Singh. (1928) 10 Lah. 545. . 

* Per Edge, C. J., m Sosht Bhushatt, 
ibii p. 218. 

* Ibid. 

* Sudarson Behara, (1926) 8 P.L.T. 104, 
27 Cr L. J. 1263. 


. Per Sir Arnold White, C. J.. in 
ro;M Venkatrayadu, (1905) 28 Mad 90, . 

*l''pet Blanc, J., in Hmrolt 
(1801) 2 East 92, 108, 
iroval in Vilh.I A'crayan, (1886) 13 ^ 
515n.. 517, which is followed m 
SarkoT. (1894) 22 Cat 313 
■ Balkrishna Vamatt. (1913) 37 
666, 15 Bom. L. R. 708. .. 

lO History of Cnmmal Law, Vol. H. ^ 
12t. This^extraa is quoted with approv 
^ veral Indian cases. 
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The injurious deception is usually intended only as a means to an end...A practi¬ 
cally conclusive test as to the fraudulent character of a deception for criminal pur¬ 
poses is this* Did the author of the deceit derive any advantage from it which he 
could not have had if the truth had been knmvn ’ If so, it is hardly possible that 
that advantage should not ha\e had an equivalent in loss, or risk of loss, to some one 
else: and if so, there was fraud " “ It must be remembered that the loss contem¬ 
plated by law is not confined to a dQirivation of property and that the words would 
co\*er the infringement of any right possessed by a person '* ^Vhere, therefore, 
there is an intention to deceive and by means of the deceit to obtain an advantage 
there is fraud, and if a document is fabricated with such intent, it is a forgery”*. 
The majonty of the Judges of the Madras High Court in a full bench case* seem to 
be of opmion that an intention to secure a benefit or advantage to the party deceiv¬ 
ing by means of the deceit constitutes an intention to defraud. Sir Arnold White, 
C. J, while observing that it was not necessary to decide this point, said “ that either 
an intention to secure a benefit or advantage on the one hand, or cause loss or 
detnment on the other, by means of deceit, is an intent to do fraud ”, He also 
observed*. “ intendmg to defraud means, of course, something more than deceiving. 
A tells B a lie and B believes him B is deceived but it does not follow that A 
intended to defraud B But, as it seems to me, if A tells B a he intending that B 
should do something which A conedves to be to his own benefit or advantage, and 
which, if done, would be to the loss or detnment of B, A intends to defraud B.” The 
object for which the deceit is practised has to be considered. The advantage intended to 
be secured or the harm intended to be caused need not have relation to property or 
be such as is implied in the term * dishonestly ’ but it must be something to which 
the party perpetrating the deceit is not entitled either legally or equitably, 'V^ere 
the accused altered a document without the authority of the executant after its exe¬ 
cution, and it was proved that the alteratitxi was made to prevent other people from 
setting up a claim to property which was admitted in the possession of the accus^, 
the objea could not be said to be dishonest and the man was not guilty of forgery*. 

The expression ”intend to defraud” involves an intent to cause injury. It 
involves something more than mere deceiving* It implies conduct coupled with 
intention to deceive and thereby to injure; in other words, “ defraud ” involves two 
conceptions, namely, deceit and injury to the person deceived ; that is. infringement of 
some legal right possessed by him, but niA necessarily deprivation of property*. The 
addition of a name to the list of attesting witnesses of an instrument which need not 
in law be attested’ or the forging of names of certain persons or notices'.which the 
accused, a process server, had to serve, with a view to save himself trouble or possibly 
to hide the fact that he had neglected his duty*, does not amount to making a false 
dooiment 

It is a necessary part of this offence that any damage or injury should be 
actually suffered or that any fraud should be perpetrated. From the intention that 
the false document should deceive others into a belief that it is genuine it may gene*. 
rally be inferred that there was ^ intention to damage or injure’. • 

Deprivation of property, actual or intended, does not constitute an essential 
element of an intention to defraud*®. An intent to defraud may be inferred from the 
wilful use of a forged instrument to support a genuine claim**. 

Intent to defraud any particular person not necessary.—A general inten- 


1 Rabimcn, (1921) 22 Cc, U J. 681. 682. 

2 Per Bannerji, J, in Muhammad Sated 
Khan, (1898 ) 21 AU. 113, 115 

* Kotamiaju VenkaUayadu, (19(S) 28 
Mad. 90, 96, F.B. The majonty ol the Court 
have expressed their non-concurrence wtlh the 
ca%p. of Snnivasan, (1902) 25 Mad. 726. 

♦ Manika Asau, 119151 M. W. N. 278, 
16 Cr. L. J. 246. 

J Nga Tun Setn. (1935) 36 Cr. U J. 

lf».S 


75; Ahmed Ali, (1925) 42 C L. J. 215, 26 
Cr, L. J. 1574 ; Ram Ckand Curwala, (1^6) 
27 Cr. L. J. 1383. 

^ SuTcniia Noth Choih, ibid. 

• Nga Tun Sein, sup. 

» hL & M. 4ia 

Abbas All. (1897) 25 Cat 512, «Fa: 
Kotamiaju Vcnkatrayadu, (1903 ) 28 Mad. 
90, P3. 

»t Samuel Ho^ty, (1915) 11 Cr. App. R. 


s Suimdra Sath GAosh. (1910) 38 CaL 
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tion to defraud, without the intention of causing wrongful gain to one person or 
wrongful loss to another, would, if proved, be sufficient to support a conviction; and 
such an intention is a necessary inference which the jury should be directed to draw, 
if they are satisfied that the accused has uttered a forged document as a true one 
meaning it to be taken as such, and knowing it to be forged*. It is not required, 
in order to constitute in point of law an intent to defraud, that the party committ¬ 
ing the offence should have had present in his mind an intention to defraud a par¬ 
ticular person, if the consequence of the act would necessarily or possibly be to de¬ 
fraud any person ; but there must, at all events, be a possibility of some person being 
defrauded by the forgery*. It is not nece^ry that there should have been some 
person defrauded. “ A man may have an intent to defraud, and yet there may not 
be any person who could be defrauded by his act Suppose a person with a good 
account at his bankers, and a friend with his knowledge forges his name to a che¬ 
que either to try his credit, or to imitate his handwriting, there would be no intent 
to defraud, though there would be parties who might be defrauded; but where 
another person has no account at his bankers, but a man supposes that he has, and 
on that supposition forges liis nam^ there would be an intent to defraud in that 
case, although no person could be defrauded 


Cases.—Intent to defraud.—If a person have the authority of another to 
write the name of that other to* an acceptance, it is no forgery; neither is it if he 
had no such authority, provided that he had fair ground for considenng that he had 
•such authority, and did so condder, and wrote the acceptance, not meaning to de¬ 
fraud or injure any one*. Even if there is no previous authonty of the person 
whose name is put on a bill of exchange, still if that person has been informed of 
It at the time and he does not repudiate it, it does not amount to forgery*. But 
if A puts the name of B on a bill of exchange as acceptor without B’s authonty, 
expecting to be able to meet it when due, or expecting that B will overlook it, this is 
forgery*. Similarly, if a person having the blank acceptance of another, be autho¬ 
rized to wnte on a bill of exchange for a certain limited amount, and he writes on 
it a bill of exchange for a larger amount with intent to defraud either the acceptor 
-or any other person, this is forgery*. A forged cheque on the W Bank was pre¬ 
sented for payment at the S Bank, where the supposed drawer never kept cash It 
was held that this was sufficient evidence of an intent to defraud the partners of the 
S Bank, although there was no probability of their paying the cheque, even if it had 
been genuine*. 

In a case of forgery, the fact that the accused had given guarantees to his 
bankers, to whom he paid a forged note, to a larger amount than the note, was held 
Tiot to negative an intent to defraud*. If a person knew the acceptance of a bill of 
exchange to be forged, and uttered it as true, and believed that his bankers, to whom 
he uttered it, would advance money on it, which they would not otherwise, that is 
■ample evidence of an intent to defraud, and evidence upon which a jury ought to 
act; and a person is not the less guilty of forgery because he may intend ultimately 
to take up'the forged bill, and may suppose that the party whose name is forged 
will be no loser, and the fact that the bill has been since paid by the accused will 
make no difference, if the offence has once been complete at the time of the uttering'®* 
The accused was convicted on an indictment at common law for forging and uttenng 
a diploma of the College of Surgeons. The jury found that the accused forged the 
document with the general intent to induce the belief that it was genuine and that he 
was a member of the College; and he showed it to certain persons with int^t to 
induce such belief in them; but that he had no intent in forging or in uttering to 


1 Dhunum Kazee, (1SS2) 9 Cal. 53. 

2 Hermann Marcus, (1846) 2 C. & K. 
25^Trenfield, (1858) 1 F. & F. 43; Mary 
Mazagora, (1815) Russ. & Ry. 291. 

1 Per ^laule, J , in Charles Nash, (1852) 
2 Den. Cr. .C. 493, 499, 21 1.. J. (M. C) 

♦' Paris*, (1837) 8 a & P. 94. 


5 Smith, (1862) 3 F. & F. 501. 

« Forbes, (1835 ) 7 C. & P. 224. 

7 John Hart (Minter), (1836) 7 C. & P- 
652. 

1 Crowthei, (1832 ) 5 C & P. 316 
9 Charles James, (1836) 7 C. & P* 

10 Ceaeh, (1840) 9 C & P. 499. 
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ooimtut any particular fraud or specific wrong to any individual. It was held that 
the conviction was wrong as it was not proved that the act w’as done with intent to 
defraud^. WTicre tlie husband of a woman who had given him general permission 
to file papers in Court on her behalf, forged her signature in a plamt to save the suit 
from becoming barred by limitation and filed it in Court on the last day of limita¬ 
tion, It was held tlial the husband was not guilty of forgery as there was no inten¬ 
tion to defraud anybcxly, though his act was an improper one®. 

Copy.—The offence of forgery may be committed by a person who fabricates 
a false document purporting to be a copy of anotha- document for the purpose of the 
same being used m e\ idence. The accused, in a suit for possession of land, to sup¬ 
port his pedigree, put in a deed of dower, and a deed of security purporting to be 
copies of the original documents filed in a previous suit, but it was found that both 
the copies contained two more names of witnesses tlian the original It was held Uiat 
tile accused had committed forgery*. Similarly, a person was convicted of using as 
genuine a document which he knew to be forg^, though he, in the first instance, pro¬ 
duced only a copy of it* It has been hdd that a copy of a false document is not 
a false document wiUiin Uie meaning of this section® Tlic making of a copy of a 
forgery does not constitute forgery unless the maker of the copy was authorized to 
make the copy*. 

The accused was convicted of forgery on the ground that he sent an imperfect 
copy of his diary to the Superintendent of Police. The High Court reversed the 
con\nction on the ground that the two lines not embodied in the copy sent were 
evidently interpolations in tlie original diaiy, subsequently struck through with the 
pen; and that no forgery could be established unless it was proved that those inter¬ 
polations were extant in the diary and had not been struck through at the time the 
•copy was made*. 

Section 464, clause 1.—The first clause says that a person makes a false 
document if he 

(1) dishonestly or fraudulently makes, signs, seals or executes a document, 
or part of a document, or makes any mark denoting the execution of a document; 
or 

(2) docs as above with the intention of causing it to be believed that such 
document or part of a document was mad^ signed, sealed or executed 

(a) by or by the authority of a person by whom or by wliose authority it 
was not so made, signed or executed, or 

(b) at a time at which he knows that it was not made, signed, sealed or 

executed. 

1. * Pishoocstly or frauduleotly makes, signs, seals or executes a docu¬ 
ment, etc.’—^Therc is an obvious difference between ” dishonestly ” and “ fraudulent¬ 
ly ". “ In order to do a thing dishonestly there must be the intention to cause 

wrongful loss or wrongful gain of property, but in order to do a thing fraudulently 
it is not necessary that there should be the intention to cause wrongful loss or wrong¬ 
ful gain of property. The Legislature advisedly uses the terms ‘dishonestly’ and 
‘fraudulently'..'.they are used to denote two different things...The intention to 
•defraud need not necessanly be to obtain something to which a person is not legally 
or equitably entitled. It is sufficient if by means of the perpetration of the fraud 
somebddy is defrauded.. .In order to do a thing fraudulently it is not necessary that 
the person doing it should intend, or the doing of it should have the necessary conse- 
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quence of, causing wrongful loss to any person. It is sufficient if the doing of it 
is intended to defraud someone without ultimately acquiring unlawful gam or causing, 
wrongful loss”*. A person is said to do a thing 'fraudulently’ if he does that 
thing with intent to defraud, but not otherwise (s. 25). This "word is used in 
ss. 471 and 464 together with the word ‘ dishonestly ‘ and presumably m a sense not 
covered by the latter word. If, however, it be held that fraudulently implies depri¬ 
vation either actual or intended, then apparently that word would perform no func¬ 
tion which would not have been fully discharged by the word dishonestly and its use 
would be mere surplusage. So far as such a consideration carries any weight, it 
obviously inclines in favour of tlie view that the word ‘ fraudulently ’ should not be 
confined to transactions of which deprivation of forms a part ” 2 . "Those 

decisions, which proceed on the ground that an act is not fraudulent unless it 
causes or is intended to cause loss or injury to some one would "seem to take too 
narrow a view of the meaning of the word ‘ fraudulently ’ as used in the Code 

The making of a document untrue in certain particulars for tfie mere purpose 
of deceiving, does not amount to making a false document. It must be shown that 
It was made with such an intention as is implied in the term ’ fraudulently ’ or m 
the term ‘ dishonestly ’•*. A person cannot be convicted of fabricating a false docu¬ 
ment wliere his object in antedating a deed is simply to clear up matters and no 
fraudulent and no wrongful loss or wrongful gain is caused to any person thereby^. 
Where a hand-note bearing a certain date bore the genuine thumb impression of the 
executant, but it was found m fact to have been executed subsequently, and there 
was absence of evidence that the antedating by the creditor was done with the object 
of making any wrongful gam to himself or causing wrongful loss to the executant, it 
was held that the necessary clemant of fraud or dishonesty was ivanting in the case 
and that therefore the offence of forgery had not been committed*. 

" To execute false valuable secunties in order to render inoperative genuine- 
valuable securities, is an act which is,...an act done with a fraudulent intent It 
docs not cease to be fraudulent merely because the genuine document may by a 
distinct act of fraud be withlield from the rightful owner. The true description or 
such a transaction is that fraud is committed in order to counteract fraud, a dpenp- 
tion which is of no avail to the person by whom the false documents are made 

‘ Fraudulently ’ r ‘inceat to comm/c fraud, etc.Possibly a distinction 
may be drawn between doing a thing 'with intent., .that fraud may be committed 
(s 463) and doing a thing 'fraudulently' (s. 464). Such a distinction seems to 
be recognised in s 239 of the Code. But to my mind no distinction can be dra^ 
between doing a thing ‘with intent to commit a fraud' (s. 463) and doing a dung 
■fraudulently' (s. 464). Although the words ‘.with intent to commit a fraud are 
not expressly defined, I think they mean the same thing as ‘ fraudulently 1 e., to 
say, ' witli intent to defraud'. It follows that if it is established that a person dt^ 
a thing ‘ with intent to commit a fraud' he does it with one of the intents speemed 
m s. 463, and he also does it 'fraudulently' within the meaning of s. 464. It 
follows, as it seems to me, that the offence is complete if a document, false in fact, is 
made with intent to commit a fraud, although it may not have been made with any 
one of the other mtents specified in s. 463 

' Makes ’.—The simple making of a false document constitutes forgery*. ^ The 
' making ’ of a document, or part of a document, does not mean * writing ’ or pnnt- 
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mg ’ it. but signing or otherwise executing it: as in legal phrase we speak of ‘ making 
an indenture ’ or ‘ making a promissory note by which is not meant tlie writing 
cut of the form of the instrument, but the sealing or signing it as a deed or note. 
The fatt that the word ‘ makes' is used in the section in conjunction with the words 
‘agns’, ‘seals', or ‘executes' or 'makes any mark', 'denoting the execution, etc ', 
scans to me \cry dearly to denote that this is its true meaning. What constitutes a 
false document, or part of a document, is not the writing of any number of words 
which in themselves are innocent, but the affixing the seal or signature of some per¬ 
son to the document, or part of a document, knowing that the seal or signature is not 
his, and that he gave no authority to affix it In other words, the falsity consists 
in the document, or part of a document, being signed or sealed with the name or seal 
of a person who did not m fact sign or seal it”i, Stokes^ in reference to this case 
says • “Why then were 'make' and ‘made’ used as well as ‘signs', ‘executes’, 
‘signed’, * executed" In an Englisli case it has also been held that the taking 
of a positive impression on glass by photography is a making although such impression 
is es'anescent, and cannot be pnnt^ or engraved from until it has been converted 
into a negative*. The Bombay High Court has distinguished this case m a case in 
which the accused counterfeited marks on a tree, and it was held that this amounted 
to making a false document'* Tlie Lahore High Court taking the same view has 
held that the word ‘ makes ’ docs not mean anythii^ other than makes, that is to say, 
creates or brings into existence. Where a document purporting to be a will was never 
completed and remained ineffective for want of dates, it was held that it was “ made 
within the meaning of s. 464*. 

The meaning given to the word ‘making’ in English law is very wide. 

Making a false document does not consist in writing without doing anything 
towards its execution*. 

In England it has been held that it is forgery to make a deed fraudulently, 
with a false date, when the date is a material part of the deed, although the deed 
is in fact made and executed by and between the persons by and between whom it 
purports to be made and executed^ The antedating of a document is not forgery, 
unless it has or could have operated to the prejudice of anyone*. 

’ Signs, seals, or executes ’.—Signing or staling a document completes its 
execution, Putting a seal to a genuine signature to a document which is invalid 
without a seal is a forgery’. This offence may be complete though no use whatever 
has been made or attempted to be made of the document*®. 

Forgery at common law must be of some writing or document, and, there¬ 
fore, the putting the name of a painter upon the copy of one of his pictures, in order 
that It may be passed off as the origin^, is not a forgery at common law, but is 
cheating**. Under the Code this will amount to forgery. 

2. ‘'With the intention of causing it to be believed that such document... 
was made...by the authority of a person by whom or by whose authority 
he knows that it was not made.,.,etc’—The making of a false document should 
be for one of the two purposes speafied in this clause. The document should not 
have been made, etc, by the authority of the person by whom it is alleged to have 
been made or if it is made by his authority then it must not be at a time at nhich 
it IS alleged that it was made, signed, etc 

3. * At a time at which he knows that it was not made, signed, sealed 
or executed —These words are to be read distributivcly and are not governed by 


1 Per Garth, C. J, in Riasat AH, (1881) 
7 Cal. 352, 355 

2 Anglo-Indian Codes. VoL I, p 269. 

J Peter Ktnaldi, (1863) I.. & C 330 

♦ Krishlappa Khandappa, (1925) 27 

Bom. L. R. 599. 26 Cr. L J. 1014 
» Chatru Malik. (1928) 10 Lah. 265 
i Lin Hoe, (1894) 1 U- B. R. (1892- 


1896) 279 

r IVdham Rtlsort, (1869)L.‘R. 1 C C .R 

200 . 

« Cobind Singh, (1926) 5 Pat. .573. 

• CoUins. (1844) 1 Ccx 57. 

« Alad. H. C Pro. 

It Class, (1857) 7 Cox 494. 



1124 


LAW OF CRIMES. 


I CHAP. XVIII. 


the preceding words ‘ by or by the authority, etc.’^. To execute, with fraudulent 
intent, a document purporting to haw been executed on a date other than the one on 
which it was actualiy executed, is a forgery^. Antedating a document to save an 
appeal constitutes forgery^. It is forgery to make a deed fraudulently with a false 
date when the date is a material part of the deed, although the deed is in fact made 
and executed by and between the person by and between whom it purports to be 
made and executed^. 

Cases.—Clause 1,—False document should have been actually made.—^Where 
a person gave orders for the printing of certain receipt forms similar to tliose used 
by a certain company, and corraited the proofs of the same, it being his intention 
to use the receipt forms in order to commit a fraud, it was held that he could not 
be convicted of forgery until one of the printed forms had been converted by him 
into a false document, nor of an attempt to commit forgery until he had done some 
act towards making one of the forms a false document; until a form had been con¬ 
certed into a document, all that was done consisted in the mere preparation for the 
commission of an offence^ But this case has not been followed by the Allahabad 
High Court in R. v, MacCrea^, the charge in which was approved by the Privy 
Council’. 

The mere fact that a document bearing a certain date was written on paper 
bearing an embossed stamp with a figure denoting a later date was held not suffi¬ 
cient to support a charge of forgery in the absence of evidence that the paper could 
not have been manufactured at the date the document bore*. 

The accused went to the market and after making some purchases tend^ed a 
cheque to the shopkeeper who called a poddar who cashed it for a small commission. 
On being presented the cheque was dishonoured by the bank. The accused was tried 
m the High Court Sessions on charges of forgery and cheating and convicted. It 
appeared that the brother of the accused, G R ' ’ , ' 

the bank and the signature on the cheque was onl '' ' 

that he made an alteration in the date on the cheque ... .. 

and the poddar as though he were the drawer but made no representation about G._R. 
Martindale It was held that inasmuch as the accused had no intention of inducing 
in the minds of the shopkeeper and the poddar the belief that the cheque had been 
signed by his brother and had no such intention m regard to the bank, the 
in question was not a false document and consequently the charge of forgery failed: 
that m the circumstances of the case there was dishonest concealment of facts on tM 
part of the accused and he was guilty of cheating’. Where the accused counterfeits 
letters or marks impnnted on trees and intended to be used as evidence that the 
trees had been passed for removal by the Ranger of a forest, it was held that he was 
guilty of making a false document*®. 

Entries.—^The accused made certain entries in his ledger which consisted of 
rough loose sheets, showing that certain sums of money had been paid to the pro^- 
cutor, which, in fact, had not been paid. It was held that he was guilty of forgery • 

A beat constable who wrote in bis note-book the signature of a headman * 

lage he had not visited was held thereby not to have committed this office**, wne 
the accused was requested to make an entry in a book of account 
complainant to the effect that he was indebted to the complainant in a certain su 
iound due on a settlement of accounts, mstead of making this entry as request . 
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lie entered m a language not knowit to the complainant that the sum had been paid 
to the complainant, it was held that he had committed not forgery but an attempt to 
cheat’. TIic accused sold for Rs 40 a bullock to the complainant who paid him one 
rupee as tamest money and promised to pay the balance at a certain time. An entry 
to this effect was made in Uic accused’s account book and was thumb-marked by 
the complainant. Subsequently, a clause was added by the accused on the credit 
side of Uie account book wiUiout the sanction of the complainant which said that if 
the amount was not paid as agreed upon, the creditor would take one and half times 
the prinapal, including interest It was held that no false document had been made 
by the accused wiUiin tlie meaning of s 464* 

The accused transferred the whole of his property m favour of his wife but 
before registering the sale-deed mortgaged the property to F The sale-deed was, 
however, registered after the mortgagee had made all necessary inquiry at the Regis¬ 
tration Office. After the registration of the sale-deed the mortgage-deed was also 
repstered. The accused was charged for cheating the mortgagee. It appeared dur¬ 
ing the trial that the mortgage-deed filed by tlie complainant bore on it an endorse¬ 
ment of tlie return of the consideration although there was no such endorsement on 
It when it was filed in Court The accused was tliereupon further charged for fabri¬ 
cating false evidence and forgery. It was held Oiat the accused was guilty of fabri¬ 
cating false evidence and cheating, as he must be presumed to know the probable 
result of his action and it obviously could not have been absent front his mind when 
he forged the endorsement that he was thereby attempting to defraud the mort¬ 
gage of his money*. 

The accused made unauthonzed entries m books showing certain donees of 
land as proprietors of tlieir holding merely wiUiout any share m the shamtlat, where¬ 
as previously they were shown as full proprietors The deeds of gift made no mention 
of the shmilal and it was. therefore a moot point whether the gifts covered a share 
in the shaimlai or not and punta facie the new entnes made by the accused were 
correct. It was held tliat as it could not be said that Ute accused (who acted appa¬ 
rently bona fide) made the entnes with mtent to defraud, or dishonestly, he did not 
make a false document*. The accused who supervised labourers employed in repair¬ 
ing a public toad made entries of payment in muster-rolls In excess of the actual 
pajmenis, it was held that he was not guilty of forgery*. 

Unauthorized signature.—A petition praying that a fishery lease might be 
transferred from A to B, and purporting to be signed by A and B, was presented to 
the Deputy Commissioner by A. B was not present but his son was, and admitted 
having signed his father's name. He was subsequently prosecuted, although no at¬ 
tempt was made to show that he had acted fraudulently and without his father’s 
authonty, and was convicted of fabricating false evidence. It W’as held that the con¬ 
viction was bad because the wnting of B’s name by his son did not constitute a false 
entry and there was no intention that it should appear in evidence in any proceeding®. 
A, who was not the son, natural or adopted, of the deceased B, executed a d^d of 
mortgage of certain properties of B in favour of C In the body of the document A 
was described as the son of B, though no such description appeared in the signature. 
A was known to C for a long time, and A had no intention of causing it to be be¬ 
lieved that the document was executed by any other person than himself. It was 
held that A was not guilty of making a false document within the meaning of s. 464. 
The assertion of a false ciairrrin a document will not constitute the document a false 
one. when it is executed by the party who purports to caecute it and there is no inten- 
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tion of causing a belief that it was executed by some other person, real or fictitious*. 

False attestation.—a person falsely puts his name down as an attesting 
witness to the signature of somebody who he knows has never signed at all, he is 
guilty of forgery just as well as the scnbtf. 

Personation at an examination,—A falsely represented himself to be B at a 
University examination, got a hall ticket in B’s name, and headed and signed answer 
papers to questions with B’s name. It was held that A had committed the offence 
of forgery and cheating by personation*. ' 

Vakalatnamah.—The signing of a vakalatnamah in the name of co-decree- 
holders without their authority to do sc^ and delivenng it to a Vakil with instructions 
to file a petition, stating that the debt had been satisfied, and praying that the case 
may be struck off the file, is held to be a forgery*. 

Voting paper.—^Where a person obtains a voting paper by putting a thumb 
impression m the name of another and passes it on in that name he commits forgery®. 

Signing a petition in the name of another.—Where A signed B's name to a 
petition presented by C to a Mamlatdar, requesting his summary assistance under 
Bombay Regulation XVII of 1827, for recovery of rents from B's tenants, it was 
held that even if A had no authonty from B to sign his name, and even if A wished 
to deceive the Mamlatdar into the belief that it was B himself who had signed the 
petition, still if there had been no intention to defraud anybody, or if no wrongful 
gam or wrongful loss could have been caused to A or B, A’s act did not constitute for- 
gerv. Avoidance of litigation is no wrongful loss to Government*. 

Fabricating a letter or certificate of recommendation for a post.—The 
cused, who was a copyist m the Sub-divisional Office at B, applied for a clerkship then 
vacant in that office An endorsement on his application,’ recommending him foi 
the post and purporting to have been made by the Sub-divisional Officer of B, wm 
found to have been falsely made by the accus^. The application was accompanied 
by a letter, also fabricated by the accused, purporting to be from the Collector to 
the Sub-divisional Officer at B, informing the latter officer that he, the Collector, 
had selected the accused for the vacant post The Sub-divisional Officer, having 
some suspicions as to the genuineness of this letter, wrote a demi-official letter to the 
Collector to ascertain whether he had really written it; and this being posted in the 
local post office the accused fabricated a third document, purporting to be a lettw 
from the Sub-divisional Officer to the post-master asking him to stop the despatch 
of the demi-official letter. It was held that the accused had conmiitted forgery wim 
regard to the first two documents but with r^ard to the third, it could not sai 
that he falsely made it either dishonestly or fraudulently within the meaning o 
s. 464*^. The accused applied to the Superintendent of Police at Poona for employing 
in the Police force. In support of his application he presented two certificates wlucft 
he knew to be false. One of these certificates was a wholly fabricated dolmen, 
whilst the other was altered by several additions made subsequently to the issue o 
the certificate. It was held that the accused was guilty of offences under ss. m 
471®. Where a private candidate for the Matriculation examination of the 
sity of Madras, for the purpose of being admitted to the e,xammation, forw'ardcd o 
the Registrar of the University, as required by by-laws, a certifirate that ° 

good character and that he had completed his twentieth year which purported to 
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agncd by Uic Head Master of a recognized sdiool but was m fact not signed by him, 
but was signed by the candidate in his own writing, it was held that the certificate 
was a forged document within Uie itwauung of ss 467 and 464'. A submitted to 
the proper auUionty an application for an appointment in the Land Record Depart¬ 
ment. Tins application contained false statements and to it was attached a forged 
certificate. It was held that A had attempted to obtain wrongful gam and that he 
had acted ' dishonestly 

Eiigltsh case.—The Corporabon of tlie Trinity House were m the habit of 
examining persons voluntarily submitting to an examination, toucliing their nautical 
skill, and granting them certificates to act as masters In order to enable persons 
to be examined and procure such certificates, it was necessary to produce to exa¬ 
miners cerbficates of scriace, sobnety, and good conduct at sea, for not le’ss than 
six jears. The accused forged certificates for the purpose of inducing the examiners 
to pass him. It was held that he had committed foigery*. 

Fabricating a false kabin-nania.—Where a Mahomedan with the intention of 
making a claim to a woman’s property alleged mamage with her and to support his 
claim executed a false kabin-nama m her favour, it was held that the document was 
not a false document*. 

Fabricating a receipt for a debt written off by a creditor.—^The accused, 
in order tJiat he might obtain the annulment of an order adjudicating him an insol- 
vaU, and thereafter that he might be in a poabon to tender for municipal contracts, 
produced before the receiver m insolvency a document which purported to be a 
receipt from a creditor for payment of debt which the creditor had in fact written 
off as irrecoverable It was held that in respect of the use of this receipt the accused 
was guilty under this seaion read with s 471*. 

Giving a false name and address jo a certificate of purcbase.>-'A person 
lawfully entitled to possess arms and ammuiuuons signed the prescribed certificate of 
purchase of the same in the name of another with an address not his own, and thereby 
deceived the gunsmith and the Government and defeated the object of the certificate. 
It was held that he was guilty of forgery. The act of the accused was not ‘dis¬ 
honest * but he acted ‘ fraudulently 

Fabricating an order purponiog to have issued from a superior to a sub¬ 
ordinate officer,—One Piari. the wife of Amir, left her husband's house Amir put 
in a petiu'on at the police-stabon asking that a search might be made for the missing 
woman, and he also employed a pleader, one AIi Zohad, to assist him in discovering 
the whereabouts of Piari. Ali Hassan, the son of Ali ^had, and a clerk employed 
in the office of the District Superintendent of Police^ forged two orders purporting to 
be orders of the District Superintendent of Police, the first intimating that the woman 
Piari was with one Sibni, the wife of Ghisu, weaver, and that the Sub-Inspector 
should be directed to hand her over to the petitioner (Amir), and the second direct¬ 
ing the Sub-Inspector of Kydgan/ to hand the woman over to the petitioner. It-was 
held that in fabricating these two documents Ali Hassan had acted fraudulently 
and had committed forgery'. 

Conviction will be for abetment if it is not proved that the accused him¬ 
self made the document.—^^Vhere a police constable's character and service roll m 
his custody was found to have been tampered with in this way, that a page, appa¬ 
rently containing unfavourable remarks to the constable, had been taken out, and 
a new page with favourable remarks, ^Kirporting to have been written and signed by 
various superior officers of police, had be^ inserted in its place, the intent being to 

' Kotamraju Venkatiayadu, (1905) 28 
hlad. 90, I tVeir 538a, fb. ; Chanan Stnzh, 

(1928) 10 Lah 945. 

* Nga Ba Them. (1922) 4 U. B. R. 174, 

.25 Cr. L. J. 129. 

* Ftomu Toshaek. (1849) 4 Cox 3a 


* Qunjar Mohammad v. Shujuz Ali. 
(1922) 23 Cr. L. J. 723. 

s Abdul ChatuT. (1923) 43 All. 225. 

* CausUy, (1915) 43 Cal. 421. 

* AJi Hasan. (1906 ) 23 AU. 3^ 
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favour the chances of his promotion; it was held that this interpolation amounted to* 
forgery, but that, inasmuch as it was not proved that the constable himself prepaid 
and inserted the false page, he was guilty of abetment only^. 

But a person consenting to act under a mookhteearnamah (power-of-attomey) 
and attaching his name in token of such consent, does not become a maker of tlie 
mookhteearnamah or a forger if it turns out to be forged^. 


Second clause.—This clause requires dishonest or fraudulent cancellation or 
alteration of a document in any material part without lawful authority after it has 
been made or executed by a person who may be living or dead. 

The alteration must bo in a material part of the document. Thus the inter¬ 
polation of the name of a person as an attesting witness to a document not required 
by law to be attested subsequent to its execution and registration is not an altera¬ 
tion of the document in a material part*. 

Where the date in a bond was altered, even though the alteration was not 
required to bring the claim within limitation*; and where a document was delibe¬ 
rately tampered with to support a just claim in Court and to counteract a fraud per¬ 
petrated by tile opposite party’, Hus oiTcncc was held to have been committed. But 
where the vendees of a plot of land altered the number of which the land was des¬ 
cribed in the deed of sale, because sucli number was not the right number, and used 
it as evidence in a suit; the alteration of tlie deed was held not to amount to for¬ 
gery. The Court said: “The identity of the property whicli the deed of sale pur¬ 
ported to convey could not possibly be affected by tlie alteration of the figures, and 
the substitution of one number for tlie other could not possibly defraud any one or 
have the effect of causing wrongful loss or wrongful -gain to any person. If the 
object of the alteration were to make it appear that the property intended to be con¬ 
veyed by the sale-deed was other than that which it actually did purport to con¬ 
vey, the case would of course have been different.. .The identity of tlie property 
which the sale-deed purported to convey being unaffected, the alteration cannot fall 
under the definition of making a false document’’®. Similarly, where tlie date of a 
document, which would otherwise not have been presented for registration within 
time, was altered for the purpose of getting it registered, the offence committed was 
not forgery but fabricating false evidence because there was nothing to show that 
the act was done dishonestly or fraudulently as the bond was genuine and the accuseu 
did not intend to support a false claim by a false bond^. A promissory note express¬ 
ed no time for payment, and while it was in the possession of the payee, Uie words 
“ on demand ” were added without the assent of the maker. In an action by me 
payee against the maker it was held that as the alteration only expressed the ettect oi 
the note as it originally stood, and was therefore immaterial, it did not affect tfie voi 


dity of the instrument®. . , . 

A MukiUear who appeared for the plaintiff in an ejectment suit betore 
Rent Court, m open Court but without the permission of the Court, or even oi 
officer of the Court in whose custody the record was, took the plaint m ^he «se 
altered it so as to represent the plaintiff as claiming ejectment of ^ot 

one field more in addition to those mentioned originally in the p amL it ai 
appear whether the plaintiff was or was not entiUed to eject the ‘^^^ondant from i 
fidd. but inasmuch as the alteration was made openly and *hose 

established tiiat it was made fraudulently or dishonestly, it was held that upon 
facts the Mukhtcar could not properly be convicted of forgery®. 


1 Muhammad Saeed Khan, (1898) 21 AU ® Cabinda Mai. (1895) P. K. No o 
113 ; Ramgopal Phur. (1868) 10 W. R. (Cr) (jgg 2 ) 5 aJL 217. 220. 

B,nio (1866) 3 W. R. (Cr.) ; (W® L.' B- 3- 

Su,.nd,a NM Gh„K (1910) 38 CoL <3-. ,,905) 25 A. W. N- 

* Ram Naratn, (1881) P. R. No. 14 of 93, 2 Cr. L. J. 334. 

1831. 
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Third clause.—^This clause requires that a person must fraudulently or dis¬ 
honestly cause any person to sign, seal, execute, or alter a document knowing that 
such person could not by reason of (a) unsoiindness of nund, or fb) intoxication, or 
(c) deception know tlie contents of the document or the nature of the alteration. 

Where the accused obtained a genuine si^ture upon a false document, by 
inserting Uie document m a heap of papers placed for signature before the person 
signing it, it was held tliat the accused had not committed an offence under this 
section, on tire ground Urat no deception was practised on the person signing it to 
prevent him from knowing the nature of the document*. It must be shown that Uie 
accused practised deception, so as to prevent a person from knowing the nature of 
the document, before the accused can be found guilty Where the accused, a mohur- 
rir, in a Registry Office, was charged with making false endorsements of registry on 
the back of certain deeds which endorsements were signed by the Registrar, it was 
held that, before he could be comacted of forgery, it must be shown that the Regis¬ 
trar, in consequence of deception practised upon him by the accused, did not know the 
contents of the document he was signing*. 

• 4. £xplaaau'on 1.—There may be a sufficient falsity in a man's merely sign¬ 

ing his own name, if he do this m order that it may be mistaken for the signature of 
another person of the same name. If a bill of exchange payable to A or order, 
set into the hand of another person of the same narwi as the payee, and such person, 
knowing that he was not the real person m whose favour it was drawn, mdorse it, 
he is guilty of forgeryJ. 

It IS a false document if the offender makes it falsely in the name of any 
oth^r person, although that name happens also to be the offender’s own name. A 
man who makes a promissory note in his own name without any false description or 
addition and w'ith an honest intention, if he afterwards uses or attempts to use the 
note, pretending that it is signed by another person of the same name, does not by 
this false representation make the promissory note ’ a false document It was a 
genuine document when he signed it and does not become false by his subsequent 
use o! it for the purpose of cheating. In such cases as those mentioned in illustrations 
(d) and (f) a man signs or executes a document in his own name which is f^se 
in a material part, and is calculated to induce another to give credit to it as genuine 
and authentic when it is false and deceptive*. 

5. Explanation 2 .—“ As to the cliarge of forgery it is wholly immaterial whe¬ 
ther the name forged is that of a fictitious person who never existed or of a real 
person. It is as much a forgery in the one case as in the other provided the ficti¬ 
tious name is assumed for the purpose of fraud in the particular case under trial... 
There is, howe\er, no doubt that an intention to defraud is an essential ingredient; 
but it is sufficient to show that there was an intention to defraud generally. Whether 
there was an intention to defraud or not is a question of fact to be determined with 
reference to the specif circumstances of each case”*. 

As to how far personating the true man or assuming a fictitious character will 
affect tills offence, the following pnnciples, as laid down in Dunn's case®, are brieffy 
summarised by East*. ” First Uiat if a person give a note or other secunty as his 
own note or security, and the credit thereupon be personal to himself without any 
relation to another, his signing such a note with a fictitious name may indeed be a 
dttat, but will not amount to forgery; for m that case it is really the instrument of 
the party whose act it purports to be, and the creditor had no other security in view. 
But secondly that if a note be pven in the name of another person either really exist¬ 
ing or represented so to be, and in that light it obtain a superior credit, or induce a 
trust which would not have been given to the party himself, it is then a false instru- 


1 Nujeebuloola/s. (1868) 9 W. R. (Cr.) 

.20 

2 Du/aikanath Chose, (1873 ) 20 W. R. 
4Cr.) 49. 

i Mead v. Youttg, (1790) 4 T. R. 28. 

♦ M. & ht 415. . 


5 Per Muttusami Ay>’ar and Parker, JT., 
in Pera Raju. (1889) 13 Mad. 27. 31 : Skee- 
fan My. (1868) 10 W. R. (Cr.) 61, 2 Bene. 
L. R. (A. Cr. J.) 12. 

< (1763)1 l^ch 57, 59. 

» 'Pleas of the Crown,. VoL II, 
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ment, and punishable as forgery. Thirdly, that the law would be the same, though 
the note or security were thus falsely subscribed in the presence of him who lent 
his money upon it, if the impostor and the party whose name is made use of were 
both strangers to him ; for then he could not know that such impostor was not really 
the person whose name he assumed, and tl^refore the other would be equally deceiv¬ 
ed". The first of these propositions was followed in a case where the accused, 
Robert Martm, in payment for a pony and cart purchased by him from the pro¬ 
secutor. drev/ a cheque m the name of William Martin in the presence of the pro¬ 
secutor upon a bank at which the accused, had no account, and gave it to the 
prosecutor as his own cheque drawn in his own name'. But if a person authorize 
another to sign a note in his name, dated at a particular place, and made pa>’able 
at a banker’s , and the person, in whose name it is drawn, represent it to be the 
name of another person, with intent to defraud, and no such person as the note 
and the representation import, exists, this is forgery^. Signing a bill in an assume 
name is a forgery, if the name was assumed to defraud the person to whom such bill 
is given, though such person w’ould equally have taken the bill had the accused used 
his real name'. 

Cases.—Document in the name of a fictitious person.—The accused was 
alleged by the prosecution to have advertised that a work on English idioms by Ro¬ 
bert S Wilson, MJi., was ready, stating that the price was Rs. 2-4 and that intend¬ 
ing purchasers might remit it by money order to Robert S. Wilson, Council House 
Street, Calcutta; to have then requested the postal authorities at Calcutta by a letter 
signed Robert S. Wilson, to have the money orders redirected to him as above at 
Rajam : to have similarly requested the post-master at Ra;am to pay the money ofders 
to his clerk, Seshgin Rau : to have subsequently received the value of money orders 
made out m favour of Robert S. Wilson from the post-master at Rajam signing 
receipts as Seshgin Rau: Robert S. Wilson and Seshgiri Rau were alleg^ to be 
ritious persons, and it was also alleged that the accused had no book on English 
idioms ready to be despatched to purchasers: it was held that the above allegations 
supported charges of cheating and forgery^. Where certain persons signed a baii 
bond with names which were not thdr own, it was held that the persons were not 
guilty of an offence under this section as they had before signing the bond infomied 
the hlagjstrate that their names were the names they afterwards signed to the b^l 
bond and that, therefore, they could not be held to have intended to cause the Magis¬ 
trate to believe that the bad bond was signed fay any person real or fictitious other 
than the accused'. 


Document made to conceal a previous dishonest, or fraudulent, or negli¬ 
gent acx.—The CaJoitta High Court has laid down that if the intention with 
a false document is made is to conceal a fraudulent or dishwiest act which has be^ 
previously committed, that intention cannot be otlier than an intention to commit 
fraud; and if the intention is to commit fraud, the making of a false document wim 
that mtention will come within the defimtion of forgery'. It has also held that the 
making of false entries in a book or register by any person in order to conce^ a pr^ 
vious fraudulent or dishonest act falls withm the purview of s. 477A inasmuch as m 
intention is to defraud^. In a subsequent case, howeser, the same Court hdd tna 
the alteration of accounts so as to show the receipt of a sum of money cnminW 
misappropnated and in order to remove evidence of such misappropriation was no 
an offence either under s. 465 or s. 477A, there having been no intent to 
fraud. The cases of LoHt Mohan Satkar and Rash Behari Das were distinguisnea 

1 Alarlm, (1879) 5 Q. B, D. 34. L. T. 124, 11910] hL W. N. 232, 11 Cf. I- 

2 Patkers & Brown. (17M) 2 Leach 775. J. 440. oo CaL 

2 East P. C 963, 965. * hohl A/o/ia« Sartar, (1894) ^ ^ 

J foktt France5,(I811)Russ. & Ry. 209 ; 313. 327; Das. (1909) U. B. H (P- 
Robert Ptacoek, 0814) Russ. & Iw. 278; 11 O’. J. 185. ,,Qrta» -is CaL 450. 

Samuel n’kiJey. (1805) R. & R. 90; TJio- ' Rash Behari Das. f} 908 ) M Cat ^ 
mas Bonliert. (1813) Russ. & Ry. 260. dissenting from Jtwanand. (1M-) a ^ 

♦ Pera Ra,u. (1889) 13 MaA 27. 221; Girdhari LaJ. 

* Venkara}u Venkalasami, (1910) 8 M. Abdul Hamid, (18^) 13 Cat 349, Sa • 
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on the ground that the entry in this case showed that the accused was liable and it 
was a statement of the true position of affairs, whereas in those cases the accounts 
were framed in such a way as to conceal liability and to present an untrue state of 
affairs*. 

The Madras High Court is of the same opinion. It has held that a debtor 
who forges a release to screen himself from liability to pay the debt is gjilty of for¬ 
gery, because he intended by tlie forgery to cover a dishonest purpose^. ^Vhere a 
process-serscr prepared and filed into Court a false attakihi with forged signatures 
with a view to defraud a District Munsiff into excusing his delay in returning pro¬ 
cesses and his absence from duty for a period of seven days, it was held that he was 
guilty of offences under ss 468 and 471*. 

The Bombay High Court has also held, adopting the Calcutta view, that a man 
who dchberately makes a false document with false signatures m order to shield and 
conceal an already perpetrated fraud is himself acting with intent to commit fraud. 
It is a fraud to take ddiberate measures in order to prevent persons already defraud¬ 
ed from ascertaining the fraud practised on them and thus to secure the culprit who 
practised the fraud in tlic illicit gams which he secured by the fraud. In this case 
a village Kulkami misappropriated certam sums which the layais had paid to him 
for irrigation cesses. To prevent the layali from complaining and to protect the 
fraud, he forged with the help of the accused certain challans showing that the sums 
had been paid over to the Goiemmcnt Treasury. The accused was paid Rs 25 for 
the work. He was, on these facts, charged with the offence of forgery. The S«- 
sions Judge acquitted him on the ground that the forgery was committed to conceal 
the fraud which had already been fully committed, whereas s. 463 required that for¬ 
gery should be “ with intent to commit fraud or that fraud may be committed It 
was held, setting aside the order of acquittal, that the offence of forgery was complete 
although It was effected to conceal a fraudulent or dishonest act previously com¬ 
mitted^. 

A falsification of a record made in order to conceal a previous act of negli¬ 
gence, not amounting to fraud, does not amount to forgery*. 

The Allahabad High Court has ruled that falsifications of records imde in 
order to conceal previous acts of fraud*, or negligence*, do not amount to forgery 
a$ no one would be defrauded or injured by them. Following these decisions it has 
decided that a clerk who, after committing criminal'breach of trust, makes false 
entries in an account book, with the intention of concealing such offence, does not 
commit forgery*. Similarly, where a public servant, in charge as such of certain docu¬ 
ments, having been required to produce them, and being tmable to do so, fabricated 
and produced similar documents, with the intention of screening himself from punish¬ 
ment, it was held that such fabricated documents, not having been made with the 
intent specified m s. 463, were not forgeries’. With respect to a charge under 
s. 465 the accused’s immediate and more probable intention, and not his remoter and 
less probable intention should be attributed to him. Where the intention Is to con¬ 
ceal a fraud which has been previously committed, it is not the kind of intention 
which that section refers to>®. Where the accused in order to save himself from the 
consequences of misappropriations made by him, made false entries in the accounts, 
it was held that he could not be convict^ of forgery^*. Recently the Allahabad 
High Court has laid down that making a false document with a view to prevent 
persons already defrauded from ascertainmg that misappropriations had been com¬ 
mitted, and thus to enable the persmt who committed the misafipropnations to retain 
the wrongful gain which he had secured, amounts to the commission of a fraud and 


1 Jyothh Chandra Mukerjee, (1908) 36 
Cal 955 

2 Sabapdti. (1888) 11 Mad. 411. 

3 Kamaichtnalha PiUai, (1919) 42 Mad. 
558. 

* Balkriskna Vaman, (1913) 37 Bom. 666, 
15 Bora. L. R. 708. 

* Shankar. (1880) 4 Bom, 657. 


Jfageshur Peishad. (1873 ) 6 N. W. P. 


lal Cumul, (1670) 2 N. W. P. 11. 
Jrwanand. (1882) 5 AIL 221. 

Alazhar Hussahl, (1883) S All. 553. 
Cirdkari Lal, (1886 ) 8 AIL 653. 
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brings the case under s. 477A. If the intention with which a false document is made 
is to conceal a fraudulent or dishcmest act which had been previously committed, 
the intention cannot be other than an intention to defraud. Ihe concekment of an 
already committed fraud is a fraud. A document that is made with the intention ol 
conceding a dishonest act already amunitted is made “ dishonestly ” within the 
meaning of s. 24, read with s. 23 as it fadlitates the retention of the wrongful gam 
already made*. 

The Rangoon High Court has adopted the view of the Madras High Court. 
Where a Bench Clerk received a sum of money paid in as fine and misappropnated 
it, and made a false receipt to cover up such misappropriation, it was held that the 
offence came under the provisions of ss. 467 and 4712. 

Joint act.—If several persons combine to forge an instrument, and each exe¬ 
cutes by himself a distinct part of the forgery, and they are not together when the 
instrument is completed, they are nevertheless all guilty as principals*. Each is a 
principal, though he does not know by whom the other parts are executed, and though 
it is finished by one alone, in the absence of others*. Thus, the makers of the 
paper and plate respectively for the purpose of forging a note, afterwards filled up 
by a third person, are principals in the forgery with that person^. 

Abetment.—A person taking an active part in the preparation of a docu¬ 
ment, but no part m the forgery of the name of the executant, does not commit for¬ 
gery, but simply abets the ofTence*. To prepare in conjunction with others a copy 
of an mtend^ false document, and to buy a stamped paper for the purpose ol 
writing such false document, and to ask for information as to a fact to be insoted in 
such false document do not constitute forgery, or an attempt to commit it, but would 
amount to abetment^. 

PRACTICE. 

Evidence,—Prove (1) that the accused made, signed, sealed, or executed the 
document, or any part of ii^ or made a mark denoting execution. 

‘(2) That he did as in (1) with the intention of causing it to be bdieved 
that such document was made, signed, sealed, or executed by, or by the authonty of, 
another person; or (2) that it was executed at a particular time. 

(3) That such other^person did not so execute, or did not authorize such 
execution, or that such execution was not at that particular time. 

(4) That the accused knew that it was not so executed, either by such 
person, or by the authority of such person, or at that time*. 

(5) That he did as in (1) and (2) dishonestly or fraudulently, or wth 
intent (c) to cause damage or injury, or (6) to support any claim or title, or (.c) 
to cause a person to part with property, or id) to cause any person to enter into 
any express or implied contract, or (e) to commit a fraud, or that a fraud might be 
committed. 


Or prove (1) the making or executing of the document by some one. 

(2) That the accused afterwards altered such document by cancellation or 
otherwise. 

(3) That such alteration was m a material part of the document. 

(4) That the accused had no lawful authority to make such alteration. _ 

(5) That he did so dishonestly, or fraudulently, or with intent, etc., as m 

Or prove (1) that the accused caused a person to sign, seal, execute, or alter 


the document. „f»nt <5 

(2) That such person when doing as in (1) was ignorant of the contei 


» Ragko Ram. (1933) 55 Aa 783; S*i- 
ya-ud-din Ahmad, (1922) 20 A L. J. 662; 
Jhanand, (1882) 5 AU. 221. and Ctrdhan 
Lai, (1886 ) 8 All, 653, dissented from. 

2 Nga Ba Sein, (1924) 3 B. L. J. 113. 

J John BingUy, (1821) Russ. & Ry. 446. 
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of the document, ,or of the nature of the alteration. 

(3) That such ignorance was due to (a) unsoundness of mind, or (&) intoxi¬ 
cation, or (c) a deception practised upon biin. 

(4) That the accus^ knew of such ignorance, and the reason thereof. 

(5) That he, when causing such person to sign, etc., acted dishonestly or 
fraudulently, or with intent, etc., as in (5) above. 

^Vhe^e it is alleged on b^alf of the prosecution that a deed is forged, it is 
not sufficient for the prosecution to prove that it is improbable that the deed is 
genuine, but it must prove for a certainty that the deed is forged^. 

Complaint,—A complaint m writing of the Court before which the offence of 
forgery is comrmtted or of the Court to which such Court is subordinate is neces¬ 
sary*. This provision has no. application when the document which is alleged to 
be forged is produced at the tnal of the person alleged to have forged it, not having 
been produced in any independent procceihng*. 

Opinion of an expert as to handwriting.—The Court is competent to use 
its own*eyes for the purpose of deciding whether certain handwritings placed before 
it are sirnilar or not and the opinion of an e.xpert is only a piece of evidence where¬ 
as the opinion of the Judge is the decision in the-casc*. The opimon of the expert 
should be substantially corroborated before making it the basis of a conviction*. To 
base a conviction upon the opinion of an expert in handwriting is, as a general rule, 
very unsafe. Where it was sought to convict a clerk, employ^ in an office, of 
forgery, upon the supposed similanty between his handwriting and that of some 
fragmentary pieces of writmg upon which the charge was based, it was held that 
the prosecution should make an attempt to show that the accus^ was the only man 
in the office who could have written the forged document*. It is dangerous to come 
to a conclusion on the question of forgery on a mere comparison of the writing in 
a disputed document with the writing in admitted documents. One of the most 
useful tests in considering a case of forgery is to see whether a dear dissimilarity of 
habit can be traced through the documents tendered. If there exists such a dis- 
siiTuIarity, then it is difficult to say that the same person wrote them all. The 
judidal nund has constantly taken advantage of the characteristic peculiarities of 
individuals when a question has been raised whether their writings have been for- 
such peculiarities being mo^ commonly manifested in the formation of an idea 
or in the mode of spdling particular words*. 

A conviction for forgery can seldom be based solely on non-resemblance of 
handwnting*. A person is not entitled to give evidence as expert in handwriting if 
his only knowledge on the subject is acquired in the course of a cas^. 

Opinioo of an expert ia haodwritiog or fiuger or thumb or palm impres- 
sloD. —Evidence of comparison of handwriting is oStm extremely dangerous. Of all 
methods of proving a document that of comparison of handwriting by an expert 
witness 18 the most unsatisfactory*®. A man should not ordinarily be convicted of 
the offence of forger solely upon the evidence of a finger-print expert relating to 
similarity of thumb-impressions**; but it is permissible to base a conviction on com¬ 
parison of thumb-impressions of the accused with his thumb-imprcssion on the docu¬ 
ment in question**. The comparison of Ihumb-impr^ions has b^me an exact science 


1 Bayaji Natha, (1897)Unrep Cr. C 917 

* Cnininal Procedure Code, s. (1) 
(c). 

* Sanjiv Ratnappa, (1932 ) 34 Bom. L. 
R. 1090, 55 Bom. 468. 

* Uohab Santara, (1921) 23 Cr. L J. 74. 
« GWdhau Lai. (1925) M Cr. L J. 929; 

Prabh Dial, (1932) 33 P. L. R. 697. 

« Srikant, (1904 ) 2 A. L J. 444, 2 Cr. 
L. J. 353. See Venkata Rour, (1913) 36 
^^ad. 159. 

' Bhonu Lai v. Vincent, (1922) 3 P, L. 
T. Mohammad KabW Uddm, (1919) 


20 Cr L. J. 534; Uohab Santara, sup. 
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J. 135, 28 a W. N. 947, 25 Cr. L. J. 1217. 

* Rukard, (1918) 26 Cox 3J8. 
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C. L. J, 471, 476. 29 Cr. L. J 703. 

» /«sju Ram, (1923) 4 Lah 246. 
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Bazan Hajam, (1921) 1 Pat 242, which 
laid down that thumb-impression of an 
accused person should not be taken during 
tnaL 
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and great weight can be attached to the evidence of an expert^. The opinion of 
an expert as to the identity of a palm impression is admissible in evidenced The 
expert’s opinion must not be taken for granted but the Court must examine the evi¬ 
dence in order to satisfy itself that there can be no mistake, and the responsibility is 
all the greater when there is no other evidence to corroborate the expert®. The Court 
must satisfy itself as to the value of the evidence of a finger print expert in the same 
way as it must satisfy itself of the value of other evidence The evidence of a finger 
print expert need not be corroborated but the Court must be careful not to delegate its 
authority to a third party*. 

Non-admissibility of a civil judgment in a criminal trial.—In a suit by 
A against the obligors of a bond, the Court held, for the reasons stated in its judg- 
mmt, that the signatures of the obligors were not genuine, and directed the prosecu¬ 
tion of A on a charge of forgery. On the trial of A before a jury, this judgment 
of the civil Court was put in evidence on behalf of the prosecution, and its contents 
commented on by the Sessions Judge in his charge to the jury. It was held that 
the judgment could not be admitted®. 

Procedure.—Not cognizable—^Warrant—Bailable—Not compoundable—Tna- 
ble by Court of Sessions, Presidency Magistrate, or Magistrate of the first class. 

Complaint—^No Court shall take cognizance of any offence described in 
s. 463 when such offence is alleged to have been committed by a party to any pro¬ 
ceeding in any Court in respect of a document produced or given in evidence in 
such proceeding, except on the complaint in writing of such Court, or of some other 
Court to which such Court is subordinate*. If the prosecution is confined to offences 
connected with the document committed prior to its production in Court, such pro¬ 
secution IS within the law and requires no sanction^ The offences connected with 
forgery, which are referred to in s. 195, Criminal Procedure Code, are offices com¬ 
mitted by parties to proceedings. That a witness does not fall within this.descnp- 
rion U laid down by the AUalutbad High Court*, but that he does come under it 
is held by the Bombay High Court*. 

A Sub-Registrar is not a Court, and, therefore, his sanction is not necessary 
for a prosecution for forgery in respect of a forged document presented for regis¬ 
tration in his office^'’. But the Income-tax Collector is a Court, and his sanction is 
necessary”. * 

Autrefois acquit.—^The accused was charged with having forged leases A ^d 
B bearing the same date and adduced in evidence by him in the same suit. No 
mention of any charge as to lease B was made in the order of commitment, and the 
accused having been acquitted on an mdictoient for forging lease A, it was 
the plea of autrejois acquit was inadmissible on a subsequent trial of the accused for 
forging lease B®* 

Joint trial.—^The joint trial of the senbe and attesting witnesses of 
forged document for giving false evidence in support of that document is illegal, 
and vitiates the trial®^. 


1 Dilcdad. (1928) 30 Cr. L. J, 52. 
s Babulal, (1928) 30 Bom. L. R. 321, 52 
Bom. 223. 

* Harendta Nath Sen, (1931) 54 C. L. 
J. 107, 35 C. W. N. 863, 32 Cr. L. J. 1001; 
Saqlain Ahmad, (1935) 37 Cr. L. J. 261 

* Fakir Mahomed, (1935) 38 Bom. L. 
R. 160. 

* Gogun Chunder Chose, (1880) 6 CaL 
247. 

* Section 195(1) (c), Cnroinal Procedure 
Code. See Noor Mahomed V. Katkhosm, 
(1902 ) 4 Bom. L. R. 268; Ctilabchand, 
(1925 ) 27 Bom. L. R. 1039, 49 Bom. 799 

' * LaUa Prasad. (1912) 34 All. 654. 


« Mathura Das, (1893) 16 AIL SO, ^ 
» Devil Bhavani. (1893) 18 Bom. 581. 
Bkau Vyankatesk. (1925) 27 Bom. L. !<• 
307, 49 Bom. 60S. 

M rid/fl, (1887) 12 Bom .36. 33 

Punamehand ManwWo/, (1911) 

Bom. 642, 16 Bom. L. R.^446, 
ruling Kalidas Bewadas, (1906 ) 8 
R. 447. 4 Cr L. J. 34. See also Aatataja 
Iyer, (1912) 36 Mad. 72. , W R. 

” Dwarkanath Dutt, (1867) 7 

(1916) 13 N. L. R- 35. 18 

2r. L J. 339. 
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^Vhere more persons than one are char^ with forging and using as genuine 
certain letters and dieques, and cheating a bank by cashing those cheques and with 
conspiracy in committing tiiese offences, they can be tried at one trial for all the 
offences, inasmuch as the charges are based on a series of acts alleged to have been 
committed by the accused witli one continuous purpose and design and the acts are 
ilso so connected together in point of time that they really form one transaction^. 

Qiarge.—I (name and office o/ Magistrate, etc,) hereby charge you (name 
4}f accused) as follows:— 

That you, on or about th e day of- , at-, forged a certain docu¬ 
ment, to wit- (describe it), with intent to cause damage or injury to AB, [or to 

support a certain claim or title, to wit-, or to cause AB to part with certain 

property, to wit-; or to enter into a certain omtract with AB with regard to 

(mention the object)-, or with intent to commit fraud (state the fraud) ; and that you 
hereby committed an offence punishable under s. 465 of the Indian Penal Code, and 
within my cognizance [or the cognizance of the Court of Session (or the High Court) ] 

And I hereby direct that you be tried |by the said Court (in cases tried by 
MagtsUale omit these words) ] on the said charge. 

466. Whoever forges a docunieat’, purporting to he a record 
Forgery of re- or proceeding of or in a Court of Justice^ or a re- 
S'pnhlic^epste” inarnage" or burial, or a 

etc. ' register kept by a public servant as such, or a cer¬ 

tificate or document purporting to be made by a public servant* in 
his official capacity, or an authority to institute or defend a suit, or 
to take any proceedings therein, or to confess judgment, or a power 
of attorney, shall be punished ivith imprisonment of either descrip- 
tign for a term which may extend to seven years, and shall also be 
liable to fine. 

COMMENT 

To bring the act of the accused under this section or s 471 the elements of 
fraud or dishonesty, as explained in the Code, must be present in his mind® 

Scope.—This section “is not intended to apply to cases where a public 
officer, or a person acting for a public officer, whose duty it is to make entries in a 
public book, knowingly makes a false entry, but to cases where a certificate or other 
document is forged by some unauthorized person with a view to make it appear that 
it was duly issued by a public officer As, for instance, where a man forges a mar¬ 
riage certificate duly issued by the officer who ought to have issued it But the 
former Chief Court of the Punjab held that whoever, whether a public servant or 
a pnvate individual, so tampers with a public register, as to commit forgery, is pumsh- 
,able under this section* Intent to defraud is, however, essential® 

1 . ' Document —See s 29, supra 

2. ' Court of Justice —See s 20, supra If a Judge fabricates any record 
in a pending case, he commits an offence under this s«:tion®. 

3. ’ Register of . marriage —^This section applies to the forging of a docu¬ 
ment purporting to be a Register of marriage, although the Register is a private one*" 
nnd not one kept by the public servant as such, eg, a Register of Mamages of 

1 Ratnrao Burde, (1932) 34 Bom L. R 
,598. 56 Bom. 304. 

* Reily, (1901) 3 C. W N. 609 

3 Per Garth, C J, in Juggun Lall, (1880) 

J C L. R. 356, 361. 

* Mul Stngh, (1895) P. R No. 13 o! 


Chand, (1903) P L. R. No 8 of 

® Stiarama Krishna Ayyar v. Seshot>t?a 
Natdu, (1928) 52 Mad 347. 
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Mahomedans kept by a Kazi^. 

4. 'Document purporting to be made by a pubUc servant'.—A document 
is a document purporting to be made by a public servant, notwithstanding the illegi¬ 
bility of the seal and signature it, if it appears on the face of it to have come 
from a public servant®. 

'Public servant*.—See s. 21, supra. 

G>py.—^Where a person who is bound to give a true copy of any document 
gives a true copy of such document, he cannot be legally convicted of the offence of 
forgery punishable under this section, merdy because the original of which he gives 
a true copy contains a statement which is false, and is known or believed by him to 
be such®. 

CASES.’ 


Fraudulent intent must only exist in the mind of the forger.—A person who, 
at the request of another sent to trap him, fabricates a document purporting to be 
a notice under the seal and signature of a Deputy Collector, he being informed that 
Uie notice was required by such other person for the purpose of being used in a pend¬ 
ing suit (there being, however, in reality no such suit in existence) is guilty of forgery, 
it not being necessary' that the intention of fraudulently using the document should 
exist in the mind of any other person than the person fabricating the document*. 

Alteration in a certificate.—^Tbe alteration of name and age in an educa¬ 
tional certificate and the use thereof by the person altering to obtain an official ap¬ 
pointment, which the officer appointing would have withheld if he had known of the 
alterations, constitute, in the absence of satisfactory explanation, offences under ss. 476' 
and 471®. 


Alteration in Government correspondence.—A Government tumor (cott^- 
pondence), in which accused Nos. 2 and 3 were interested, was kept by a Mamlatto 
at the house of his clerk. During the absence of the clerk from his house, accused 
No. 1, another clerk in the Marnlatdar’s office, removed the tumor without anybodys 
consent In the company of accused Nos. 2 and 3 he went with it to a neighbouring 
town to show it to the pleader of accused Nos. 2 and 3 in connection with some pro¬ 
ceeding Accused No. Meft the tumor with the pleader and went away. ^ Later he 
brought the tumor back and stealthily replaced it from where it was taken. It was" 
afterwards discovered that some papers had disappeared from the tumor, whilst others 
had either been mutilated or alter^. It was hdd that accused No. 1 was guilty 
theft as he had removed the tumor without the consent of its custodian and accused 
Nos. 2 and 3 were guilty of abetment of theft; and that accused Nos. 2 and 3 
also guilty of offences under this section and s. 193, in respect of the alteration of the 
document*. 


Alteration in a register.—Certain goods were consigned to the wrnptoant 
and on arrival of the goods at thdr destination the complainant was required by the 
station-master to unload the goods within a certain period. After the complainan 
had unloaded the goods, the accused, a goods clerk, entered the time of 
ing in the register. The station-master subsequently discovered that in unloading tn 
goods the complainant had blocked the line on which the wagon was standn^ ^ 
called upon the complainant to clear the line. After the line 
station-master directed the accused to alter the time of the unloading of the gow 
from that previously entered in the register to that at which the line had been dear 

» Mangawda, (1894) Cr. R. No 42 of 
1891, Unrep. Cr. C. S83 . , rn 

* Haradhan Slaiti, (1887) 14 Cal. 51 , 

Uga Pye, (1904) 2 L. B. R- 316. 1 Cr. 

__ 2r 


* Bacha ^^iah, (1891) 1 War 541. A 
person vho personates another before a Re¬ 
gistrar of Marriages and signs a document of 
divorce in the name of that other person ta 
guilty of an offence under this section : Yastn 
Sheikh. (1904) 2 Cr. L. J. a 

* Prosunno Bose, (1866) 5 W. R- {Ci.} 


Vedtabhram Ganpatiam, (1925) 
Bom. L. R. 1391, 27 Cr. L. J. 689. 


96. 
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It was held that e\-en if Uie station-master’s view as to the correct time when the goods 
had been unloaded was erroneous, the accused was not guilty oi this offence^. 

PRACTICE. 


E>idence.—Pro\e (1) that the acaised forged the document^. 

(2> That the document forged is one of the kinds spedfied in this section. 

Procedure.—Not cognizable—^Warrant—Not bailable—Not compoundable 
—Triable by Court of Session. 

Charge.—I («a»ie and office of Magistrate, etc..) hereby charge you (name 
of ttcaiscd) as follows :— 

That you, on or about the-day of-at-, forged a certain document, 

to wit-, which purxxirted to be a record {or proceeding of a Court of Justice, 

etc.), and that you thereby committed an offence punishable under s. 466 of the 
Indian Penal Code, and within the cognizance of the Court of Session (or the High 
Court). 

And I hereby direct that you be tried by the said Court on the said charge 
467. Whoever forges a document* which purports to be a 
Forgery of \-aiu. valuable secflrit/ or a will*, or an authority to adopt 
able secunty, mil, a son, or which purports to give authority to any per- 
son to make or transfer any valuable security, or to 
receive the principal, interest, or dividends thereon, or to receive or 
deliver any money, moveable property*, or valuable security, or any 
document purporting to be an acquittance or receipt acknowledging 
the payment of money, or an acquittance or receipt for the delivery 
of any moveable property or valuable secunty, shall be punished 
with transportation for life, or with imprisonment of either descrip¬ 
tion for a term which may e.xtend to ten years, and shall also be 
liable to fine, 

COMMENT 


The offence described in this section is an aggravated form of the offence des¬ 
cribed in the last The section provides punishment for forgery not only of a docu¬ 
ment purporting to be a valuable security but also of any document which purports 
to give authority to any person " to receive or deliver any money 

To support a conviction under this section, the forged document must be one 
of those mentioned in the text* It must be shown that the document is a false 
document within the meaning of s 464, and that it was forged by the accused with 
some intent mentioned in s 463 It is not suffiaent that some possible intent may 
be inferred from the facts but it is necessary that such intent should be established by 
evidence*. A mere fraudulent preparation of a deed of sale, with intent to cause 
injury to certain persons, does not amount to forgery of a valuable secunty unless 
that document be a false document* 


1. ‘ Forges a document ’.—See s 29, supra, as to ‘ document' The fraudu¬ 
lent alteration of a collectorate chellaun is forgery of a document within the mean¬ 
ing of this section^. Forgery of a document, even if the person for whom it is forged 
has no intention of using it, is an offence under this section* Before the writer of a 


1 Gulab Smgh, (1925 ) 26 Cr L J. 1233 
* Vide s 465, sup 

« Sachhtdanand Prasad, (1933) 14 P. L 
T. 380, 34 Cr. L. J. 892. 

4 (1864) 1 W R. (Cr L) 9. 
s Kailas Chandra Das, (1902 ) 6 C \V. 
N 382, not followed m Somasundarant PiUai, 
(1909 ) 6 M. L. T 266, 10 Cr. L J. 367, 


the facts of which are stated under s. 474, 
infra. 

« (1866) 5 W. R. (Cr L) 5. 
r Huiuh Ckunder Bose, (1864) W. R. 
(Gap No ) (Cr ) 22. 

» Surat Bahadur. (1924) 1 O. \V. N 
362, 25 Cr L. J 1162. 
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forged receipt can be convicted it must be shown that he was present at the execution 
of the receipt or that he helped any person to use it*. Where C, a witness to a 
forged will, in addition to his signature had written an attestation clause to the effect 
that he had put his signature to the will at the instance of the alleged testator, it was 
held that, having regard to the definition of ‘ document', this attestation was not 
only a part of the document purportmg to record the attested will, but was in itself 
also a document2 Where the accused, who was a paid supervisor of a society connected 
with the co-operative movement, debited Rs. 2 as the pay of a sweeper woman, took 
the thumb impression of his nephew agmnst the debit entry, certified the thumb im¬ 
pression to be that of the sweeper woman, and appropriate the amount to himself, 
it was held that the accused had oimmitted the offence of forgery under this section as 
he had caused to be affixed to the debit entry the thumb impression of his nephew®. 


2 . 'Valuable security’.—See s. 39, supra. An unregistered document, 
though not a valuable security until the registration is completed, still purports to be 
a valuable security within the meaning of this section*. Similarly, two documents 
with forged signatures, one of which was intended to be filled up as a promissory note 
and the other as a receipt, but the spaces for particulars of the amoimt, the name of 
the person in whose favour the documents were executed, the date and place of execu¬ 
tion, and the rate of interest were not filled in, jvere held to be valuable security®. 
But a Sanad conferring a title of dignity on a person is not a valuable security®. A 
blank paper, or a bond barred by limitation, is not a document of the kind descnbed 
m this section^ But forgery may be committed of a promissory note on an unstamp¬ 
ed paper even though a statute prohibits the stamp to be annexed afterwards*, of a 
hundi’, or of a kabuIiyat*o. It is no objection to the charge of forgery that the instru¬ 
ment is not available by reason of some collateral objection not appearing upon the 
face of it*i. The accused was found in possession of two documents; one was a regis¬ 
tered conveyance in respect of certain lands from A to the wife of the accused; the 
second purported to be a conveyance in respect of the same land from the same vendor 
to the accused himself, but this was not registered. The accused requested a school-boy 
to have the registration endorsement from the former copied on to the latter and was 
thereupon arrested and charged under this section read with s. 116 and under s. 474. 
At the trial A deposed that he never executed the second conveyance but as regard 
the first he said that he had executed it in favour of accused's wife but that the accww 
was m possession of the lands and had also paid him the consideration money. The 
High Court held that as it was not shown that the second document was made with 
any of the intents mentioned in s. 463 or that it was intended to be fraudul^tly or 
■dishonestly used, a conviction under any of the above sections was not maintainable . 
Accused No. 1 was the creditor of a person for Rs. 38. To pay off his debt, me 
debtor got out the sum from his father by a postal money order drawn m ms 
name. When the money order amved at the place, accused No. 1 received tJj 
money direct from the postman and had the acknowledgment signed by accusea 
No. 2 under the representation that accused No. 2 was the payee Neither accusea 
informed the debtor of the money order or the receipt of the money. It was h^a 
that the accused were guilty of forgm a valuable security, eg., the money oraer 
acknowledgment, an offence punishable under this section**. 

Material alteration of an incomplete document.—An agreement m wnting. 
which purported to be entered into between five persons, was signed by only two oi 
them ; it was altered by the addition of some material terms by the accused who was 


1 Mazher Ahmed, (1925 ) 24 Cr. L. J., 
1253. 

Cbattu Malik. (1928) 10 Lah 265 
^\KeshdVTao, (1934) 36 Bom. L. R 112a 
C.’ KaiM Noth Naek, (1897) 25 CaL 207; 
nfli'xi’iatni. (1888) 12 Mad. 148 ; Govind JZ 0 - 
(1889) Unrep. Cr. C. 467. 
hir Thakur, (1916) 38 AIL 43a 
}Iahomed. (1884) 10 CaL 581. 
onundun PutiTonuvees, (1871) 


15 W. R. (O) 19. „ ^ 

* Morton, (1795 ) 2 East P. C. %5 
9 Lekhraj, (1910) P. W. R 55 of 
19ia 11 Cr. L J. 639. ^ 

10 IsmoU Panju, (1925) 26 Cr. L J. UlS. 

11 APIntosh. (1800) 2 East P. C. ^6. 

I* Kadas Chandra Das, (1901) 6 C. ' • 

>i /ogidas Babu. (1921) 24 Bom. L. R- 
99. 23 Cr. L. J. 264. 
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one of the two executants without the consent or knowledge of the other executant 
and was not signed by the other parties to the agreement. The accused was in pos¬ 
session of the instrument which was altered by him It was held tliat the accused 
was guilty of the offence of forgery of a valuable security under s. 467, or of being 
in possession of a forged document under s 474*. 

3. 'Will'.—See s. 31, supra. 

4. ’Movable propeny’.—Sec s 22, supra The forging of a document 
which purports on the face of it to be a copy only, and which, even if a genuine copy, 
would not authorize the delivery of movable property, is not punishable under this 
section*. 

PRACTICE, 

E%idence.—Prove (1) that the accused committed forgery*. 

(2) That the document forged is one of the kinjls mentioned in this section. 

Procedure.—Not cognizable—Warrant—^Not bailable—Not compoundable 
—^Triable by Court of Session 

But when the valuable security is a promissory note—Cognizable—Warrant— 
Not bailable—Not compoundable—Triable by Court of Session 

Complaint.—The word ‘ forgery ’ is used as a general term in s 463, and 
that section is referred to in a comprehensive sense in s, 195 of the Criminal Pro¬ 
cedure Code so as to embrace all the species of forgery afterwards provided for as 
to punishment and this includes a case falling under this section*. 

Punishmeat.—Where the forged documents arc alternative drafts of any docu¬ 
ment they do not call for separate punishment*. 

Charge.—I (name and office of Magistrate, etc,) hereby charge you (name 
of accused) as follows :— 

That you, on or about th e day of-at-, forged a certain docu¬ 
ment purporting to be a valuable security, to wit- \ot a will made by-; 

or an authority to adopt given by-to-, or an authority given to-to 

make or transfer a certain valuable security, to wit-) with intent-; and that 

you thereby committed an offence punishable imder s 467 of the Indian Penal Code, 
and within the cogiuzance of the Court of Session (or the High (3ourt), 

And I hereby direct that you be tried by the said Court on the said charge. 

The charge must set out the intention of the accused*. 

468. Whoever commits forgery, intending that the docu¬ 
ment^ forged shall be used for the purpose of cheat- 
ing*, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

COMMENT, 

Forgery, though a substantive offence, partakes of the nature of an attempt. 
It IS usually an act done in furtherance of some other criminal design. If it can be prov¬ 
ed that the purpose of the offender in committing the forgery is to obtain property 
dishonestly, or, if his guilty purpose comes within the definition of cheating, he is 
punishable under the present section. The intention of the forger may be fairly in- 


1 Ramasieami Ayyar, (1917) 41 Mad. Shab v. Bolaht Shah, (1909) 14 C. W N 
.589. 4ra, 11 Cr. L. J. 2S0. 

* Naro Copal. <1868) 5 B. K. C (Cr. » Suiat Bahadur, (1924) 1 O. W N 

C.) 56 362, 25 Cr. L. J. 1162. 

s Vide s. 465, sup. • Haidar AH. (1912) 17 C W. N. 354 

« Tulja. (1887) 12 Bom. 36. 41; Tent 14 Cr. L. J. 129. 
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ferred in most cases from the contents of the forged documents^. 

If the cheating is complete, and the subsequent forgery is for the purpose of 
concealing that offena, this section does not apply*. 

To establish fraudulent intention under this section it is not eyyntlal to prove 
pecuniary advantage®. 

1. ‘Document’.—See s. 29, supra. A hammer for marking sleepers is a 
document within the meaning of this sertion*. 

2. ' Cheating *.—See s. 415, supra. 


CASES. 


Falsificauon of account-books with a view to deception.—Where a person’s 
object was to deceive his employer by falsifying account-books which were in his cus¬ 
tody, such deception being likely to cause d«ieption to his employer, it was held 
that he had committed forgery with intent to cheat under this section, and not an 
offence under s. 465®. 

' Making of .a false register.—Forgery of a school attendance register, for the 
purpose of obtaining a Government grant, is punishable under this section®. The 
entry of an excess payment in a muster-roll will not make the muster-roll a forged, 
document^. 

Making a false " attakshi —^Where a process-server prepared and ^ed into 
Court a false attakshi with forged si^tures with a view to defraud a District Mun- 
siff into excusing his delay in returning proosses and his absence from duty for a 
period of seven days, it was held that he was guilty of offences under this section 
and s. 471*. ‘ 

Preparation of a false bill.—^The accused, a Talati, prepared a full week's 
bill for distribution of doles in his village, while staying out of the village, on the 
basis of the bill for the foregoing week, in utter ignorance of what had happened in *e 
village and m order to avoid the trouble of going to the village personally* The 
bill was sent to the Circle Inspector, who, on comparing it with the original register 
kept at the village, found tiiat no doles had been distributed for four out of the.seven 
days of the weds. It was held that the accused was not guilty of an offence under this 
section as he had no criminal intention to commit fraud which was requisite to com¬ 
plete the offence of forgery under this section*. 

Sending a false telegram.—^The accused ^nt a telegram to the complainant 
in America purporting to be from her husband, asking her to remit money. It was 
held that the accused was guilty of three distinct offences, namely, (11 an offence- 
under this section which he committed when he filled in the telegram form, (2 ) m 
offence under s 29 of the Indian Telegraph Act which he committed when he sent the 
false telegram, and (3) offence of cheating when the receiver of the telegram sent 
the money, each offence being complete before the other®®. 


PRACTICE. 


Evidence.—Prove (1) that the document is a forgery. 


® M. & M. 418; /agan NatK (1926) 9 
L. L. J. 103, 28 Cr. L, J. 461. In this case 
the accused had forged a letter of recommen¬ 
dation purporting to have been wntten by 
the Governor of the Punjab. 

* Hurmukh Rai, (1876) P. R. No. 15 of 
1876. 

® fifadkailal Chaganlal, Crim. Appln. for 
Rev. No. 195 of 19M, decided on Septem¬ 
ber 9, 1920, per Shah and Crump, JJ. (Unrep. 
Bom.). 

* Joseph. (1924 ) 3 Ran. 11. 

* Banessur Biswas, (1872) 18 W. R. 


(Cr-) ^ 

« Ktippana Pillai, (1885) Weir (3rdEdn.> 

» Bam Chulam Singh, (1929J A L. J. 592,- 
30 Cr. L. J. 408. ^ w j 

• Kamaichinatha PiUai, (1918) 42 Mad. 

• Madhailal Chaganlal. Crim. Appln* (of 

Rev. No 195 of 1920, per Shah and Crump, 
JJ., dcaded on September 9, 1920 (Unrep. 
Bom.) , T, n 

“ Afahomed Rafiq, (1930) 25 S L. R* S*- 
33 Cr. L. J. 41. 
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(2) That the accused forged the document* 

(3) That he did as above intendmg that the forged document would be used 
for tlie purpose of cheating^ 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Complaint.—A complaint in writing of tlie Court, before which the offence is 
committed or of some other Court to which such Court is subordinate, is necessary*. 
An offence under s. 463 mentioned in clause (c) of s 195, Cnminal Procedure Code, 
co\ers an offence under tins section, the object of mentioning s. 463 in s 195, Crimi¬ 
nal Procedure Code, being to include all cases of forgery whatever the nature of the 
fraudulent intention may be*. 

Charge.—I {nome and office of Magtstrale, elc,) hereby charge you {name 
of accused) as follows •— 

That you, on or about the-day of-at-. forged a certain document, 

to wit-, intending that it shall be ust^ for the purpose of cheating and that you 

thereby committed an offence punishable under s 468 of the Indian Penal Code, and 
within my cognizance [or within the cogruzance of the Court of Session (or the High 
Court)]. 

And I hereby direct that you be Ined Iby the said Court (in cases tried by 
Magistrate omit these words)] on the said charge. 

469 . Whoever commits forgery, intending that the document’ 
Forgery for pur- shall harm the reputation* of any party, or 

pose of harming knowing that it is likely to be used for that purpose, 
reputauon. punishcd with imprisonment of either des¬ 

cription for a term which may e.xtcnd to three years, and shall also 
be liable to fine. 


COMMENT. 

The making of a false document for the purpose of injuring the reputation of 
any person is punishable under this section. For instance if A, with the intention 
of haniung B's lepulalion or knowing that what he does is likely to have this effect, 
wntes a letter in mutation of B’s handwriting purporting to be addressed to a con¬ 
federate in some disgraceful or dishonest transacbon and shows this letter to other 
persons, he commits this offence. 

1 . * Document—See s. 39, supra. 

2. ' Harm the reputation —See s. 499, infra. A person, who forged a draft 
petition, with the intention of using it as evidence and which contained false state¬ 
ments calculated to injure the reputation of another person, was held guilty of this 
offence*. 

PRACTICE. 


Evidence.—Prove (1) that the document in question is a forgery*. 

(2) That the accused forged it. 

(3) That he did so intending that the documcait forged would harm the re¬ 
putation of some one, or knew that it was likely to be used for that purpose. * 

Procedure.^Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first class. 


1 Vide s 465, sup. 

* Vide s. 417, sup. 

* Crim Pro. Code, a. 195(1) (cl. 

+ liamamtnal, (1911) 36 Mad. 387. 


* Skeefait Ally, (1863) 10 W. R. (Cr.) 
61, 2 Beng. L. R. (A. Cf. J.) 12. 

« Vide a. 465, safi. 
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470. A false document made wholly or in part by forgery is 
Forged document, designated “ a forged document 

471. Whoever fraudulently or dishonestly uses as genuine any 

document* which he knows or has reason to believe 
1 ^ forgcd documenf", shall be punished in the 

same manner as if he had forged such document. 

COMMENT. 


This section lays down that the sentence that can be imposed for the offence 
of using a forged document as genuine is the same as the sentence that can be imposed 
for the offence of forgery^. 

The use of a forged document which is contemplated by this section is such use 
as causes wrongful gam or wrongful loss. That is to say, the section applies to the 
case of a person who appears before some other person, or before a Court with a 
document and endeavours to induce that person or Court to do some act which he 
or it would not do if it was known to be a forgery^. The offence is complete once the 
document is produced or given in evidence^. Where in a judicial inquiry under 
8 . 202, Criminal Procedure Code, against a person accused of having forged a docu¬ 
ment, the accused stated before the inquinng Magistrate that the document was 
genuine, it was held that he could not be said to have used the document so as lo 
make himself amenable to the provisions of this section even though he knew the 
document to be a forged one*. 

Scope.—^The Allahabad High Court is of opinion that this section is directed 
against some person other than a person proved to be the actual forger. A forger 
cannot be punished both for forging a document and for using it as genuine^ The 
Madras High Court has dissented from this view®. 


Ingredients.—Under this section there must be— 

1. Fraudulent or dishonest use of a document as genuine. 

2. Knowledge or reasonable belief on the part of the person using the docu¬ 
ment that it is a forged one. 

1. * Fraudulently or dishonestly uses as genuine any document—The use 
of a document as genuine must be fraudulent or dishonesty “ The word ‘ fraudu¬ 
lently ’ IS used in ss. 471 and 464 together with the word * dishonestly' and presumably 
m a sense not covered by the latter word. If, however, it be held that fraudulently 
implies deprivation either actual or intent ’ ’ 

form no function which would not have be . ^ 

and its use would be mere surplusage. So , ^ 

it obviously inclines in favour of the view that the word ‘ fraudulently' should not 
be confined to transactions of which deprivation of property forms a part 
the Court is satisfied that the accused uttered the forged document as a true on^ 
meaning it to be taken as such, and at that time knew it to be forged, the Cou^ 
ought to find, as a necessary consequence of law, that the accused intended to de- 


1 Sriramulu Naidu, (1928) 52 5^ 

2 Asmuddi Sheikh, (1907) 11 C W. N. 
838, 5 C. L. J. 454, 5 Cr. L, J. 351 

1 Fated Haiti v. Mohan Lai. (1922) 24 
Cr. L. J. 383. 

V,. Astmuddt Shetkh sup. 
i Umrao Lai. (1900) 23 AIL 84; PtrMu 
Dial. (1913)^. L. R. No. 52 of 1913, P. 
W. R.. (CrJ T!tov45 of 1913. 14 Cr. J. 
183. See Badri^rasad. (1912) 35 AIL 63, 
T4hcre U was hcW that an accused person 
could be convicted at the same trial of 


forgmg a document and usmg that 
as forged and the charges under ss. 467 ^ 
471 might be regarded as altenjaUve. ^ 
Ga/anan Sakharam, (1923 ) 25 Cr. L • 
See also Aladu Chirmap Reddi, (1915) 

Cr, L. J. 73, in which Utnrao Lais case is 
dissented from. .. j ei-* 

• SriTamulu Naidu, (1928) f 

^ Sudarson Behara, (1926 ) 27 Cr. I- J* 

* ’Per Afaclean, C J., in Abbas 
nM71 25 Cal. 512. 521. r.B. 
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fraud*. But a person cannot be convicted of fabricating a false document if his 
mlcnUon is simply to clear up matters and is not fraudulent and no wrongful loss or 
gam IS caused to any person thereby®. 

* Uses —To constitute a ‘ use' it is not necessary that the forged document 
should.be used as evidence in a Court It is sufficient that it is used in order that 
It may ultimately api^car in cvidcnco or used di^oncstly or fraudulently®. The 
nature of the user is not material* It is not necessary that the Court should accept 
the document produced before it or filed in Court. If a person puts fonvard a docu¬ 
ment as supporting his claim m any matter, whether that document is acted upon 
by the Court, or used in evidence, is immaterial for the purpose of constituting use 
of the document by the party wathin the meaning of this section*. 

The use of a forged document will be fraudulent and dishonest under this 
section, even tliough Uie document itself is unnecessary for the case of the party who 
uses It, and thougii, m fact, he has a perfectly good title without it®. 

The Madras High Court is of opinion that the use of the document must be 
for one of the purposes mentioned in s. 463. Thus an involuntary production of a 
document in Court in obedience to an order to produoi it is no use of it®. In such 
a case it is immatenal even if the person producing the document has deposed as a 
witness to Its genuineness The giving ol false tesumony with a fraudulent intention 
by itself cannot amount to a fraudulent user of a document with reference to which 
that evidence is given. A mere statement that a document is genuine does not amount 
to using It as genuine*. These two cases arc dissented from by the Calcutta High 
Court. It has held that where a person fraudulently or dishonestly presents a docu¬ 
ment to another person as being what it purports to be, or causes the same to be 
so presented, knowing or havmg reason to believe that it is forged, the document is 
used as genuine wnlhin the meaning of this section. It is immaterial whether it was 
produced by the accused of his own motion or under the order of a Court if in the 
event he uses it as genume. If a person summoned to produce a document fails to- 
disclose that he believes it to have been forged, and fraudulently or dishonestly puts 
it forward as being a genume document, he is not acting mvoluntanly, but is deli¬ 
berately using It for a criminal purpose®. The mere filling of a list of documents, 
some of which are forged ones, in Court, without tendering the documents in evi¬ 
dence, doe^ not constitute user of it*®. A mere reference in a wntten statement put 
in by the accused to a document produced and put in evidence by the prosecution is 
not “ user" ; and if the pleader for the accused cross-examines the prosecution wit¬ 
ness who produces the document upon his evidence regarding the same, neither is 
such cross-examination "user”**. The filing of forged documents with a plaint is 
user of them**. The filing of a forged document as the basis of a plaint or as a neces¬ 
sary sequel to the pleas in the plaint constitutes a user of it**. Similarly, putting- 
in of a document m the course of the hearing is a user**. It is also a user by a 
party to a suit to file receipts and place them before the other side for admission or 
denial*®. The presentation of a forged document for registration, and ob- 


* Hill, (1838 ) 8 C & P. 274 ; Ckunku, 
11930) A L J. 1451, 32 Cr. L. }. 559. 

2 Sudarson Behara, (1926) 27 Cr. L. J. 
1263 

* Ramappa Ilebbaia, (1890) 1 Weir 550. 

* Supeuntendtnt and Remembiantei o] 
Legal AffatTs, Bengal v. Daulalram Mudi, 
(1932 ) 59 Cal 1233. 

5 Bansi Sheikh, (1923 ) 51 Cal. 469; Ib- 
rahm. (1928) 29 Cr. L J. 849. The head- 
note of Ambika Prasad Singh, (1903) 35 CaL 
220, is declared to be wrong in this case and 
also m Rati Jha, (1911) 39 CaL 403. See 
also Afohil Kumar Mukajte, (1925) 52 CaL 
881, where it is adversely commented ot. 

® Dhunum Kaeee, (18^) 9 CaL 53; Ban- 
si Shetkk, sup.; Daya Ram, (1885) P. R. 


No. 16 of 1885. 

® Ramammal, (1911) 35 Mad. 387; Ke- 
dar Nath. (1935 ) 37 Cr. L. J. 46. 

• Afulhiah Ckelly, (1911) 36 Mad. 392. 
See also Mobarak Alt, (1912) 17 C. W. N. 
94. 13 Ci. L J. 449. 

• Alohit Kumar Mukerjee, (1925) 52 Cal. 


« Ambtka Prasad SingA,(1903)35 Cal. 820 
N Baidya, (1935) 39 C W, 

** Idu Jolaka, (1917) 3 P. L. J, 386, 19 
Cr. L. J 709 
“ Afo&srab Ali, sup. 

A* 39 Cal. 463; Baju 

Jha. (1928) 9 P. L. T. 800, 30 Cr L. J 236l 
« Kedar Nath, (1935) 36 Cr. L. J, •• 
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taming registration is a using of that document^. The production of a 
forged document in proceedings before the manager under the ChQta Nagpur’ En¬ 
cumbered Estates Act is a'user*. A person who actively participates in the process 
•of presentation of a forged document for registration can be convicted of this offence 
even though he does not physically present it for registration®. 

A presented a document for registration before a Sub-Registrar alleging that 
S had executed it S havmg denied execution, t!^ Sub-Registrar reported the mat¬ 
ter to the Distnct Magistrate. The District Magistrate ordered a judicial inquiry, 
and the Deputy Magistrate who was conducting the same called upon A to state 
whether the document was genuine or forged. A appeared and stated that the docu¬ 
ment was genuine, but the Deputy Magistrate held otherwise. A was, thereafter, 
tried and convicted under this section. It was held that A was not guilty as it was 
impossible to say that he ‘used’ the document*. The accused was charged with 
having fraudulently or dishonestly used c docun^nt which purported to be a receipt 
granted to him by the manager of a ward’s estate for certain papers and which receipt 
was alleged to be false. Subsequently, some of the papers mentioned in the receipt 
were on search found in the estate office, while the other papers had not been searched 
for. It was held that those facts were not sufficient to show that the user of the 
document was fraudulent or dishonest or that the accused had committed any offe¬ 
nce®. The accused, who was the plaintiff in a rent suit, himself filed a kabulayai 
which was forged and which purported to be filed by the complainant, the defen¬ 
dant in the rent suit. It was held that the act constituted a user within the meaning 
of this section®. 

The accused was told to produce copies of revenue records in support of 
his complaint of trespass and he knowingly produced forged copies as genuine. It 
was held that this was not an involuntary production of a document in Court Md 
that the accused was guilty of an offence under this sectlon^ A person tendering, 
dunng the course of a police investigation, a forged document to the investigating 
•officer, and thereby causing that officer to do something which he would otherwise not 
have done, is guilty of having used a forged document within the meaning of this 
section®. 'iVhere m order to support a false claim, a forged document is so mentioned 
in another document that it can be easily identified, it constitutes the offence of usi^ 
a forged document within the meamng of this section®. The production of a forged 
title-deed in answer to a citation in which no particular deed is specified'and giving 
evidence m regard to it amounts to user within the meaning of this section*®. Where 
two persons were jointly tried in a case and the pleader of the first accused filed a 
forged document in the case under the instruction of the second accused for the 
common benefit of both and both ol them took advantage of the document, it was 
held that there was a user of the document by the second accused also within the 
meaning of this section**. 

It is user of a document whether the party files the document personally or, 
as more usually happens, through a legal representative. Further, such legal repre- 
■sentative will be presumed to have filed a document with the knowledge and authonty 
•of his client until the contrary is shown’®. 

• Document ’.—A hammer for marking sleepers is a document within the 
meaning of this section*®. 


Conditional uttering.- 

* Azimoodecn. (1869) 11 W. R. (Cr.) 15; 
Chela Mahto. (1924 ) 26 Cr. L. J. 1482. 

* Kcu-al Ram, (1935) 36 Cr. L. J. 1354. 
3 SrtTamulu Naidu, (1928 ) 52 Mad 532. 

* Asimuddt SheM. (1907) 11 C W. N. 

838, 5 C L. J. 454, 5 Cr, L. J. 351. - 

* Ram Prasad Marly, (1908) S C. L. J- 
317, 12 a W. Ni- 1113, 8 Cr. L. J. 4I& 

® Asiabuddin Sarkar v. Kalidayal 
<1914) 19 a W. N. 125. 16 Cr. L, J. 309. 
’ Ishar Das, (1924 ) 6 Lah. 50. 


•A conditional uttering of a forged instrument is as 

• Sajanlat Biswas, (1920) 3 U. P. L. A 
<P.) 42, 22 Cr. L. J. 274. _ ^ 

• Stihava Naik, (1915) 16 Cr. L. 

« Digambar Chaktavarli V. Ram Tatan 

MtUer. (1917) 18 Cr. L. J. 839 
« Baju Jha, (1928) 9 P. L- T. 800. 30 Cr. 

“ Ali Ahmed, (1932 ) 55 C. L. J. 3^. 

Cr. L. J. 39 (2) ; Doni Hampana Coua. 
119351 M. W. N. 1346. 

’* Joseph, (1924 ) 3 Raa 11. 
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much a crime as any other uttering. Where a person gave a forged acceptance to 
the manager of a banking company where he kept an account, saying tliat he hoped 
tlio bill would satisfy the bank as a security for the debt he owed, and the mana¬ 
ger replied that that would depend on the result of inquiries respecting the acceptors. 
It was held tliat tins was a sufiiaent uttenng*. 

2. 'Knows or has reason to bcliexe to be a forged document'.—The person 
using the document must have speafic knowledge that the document is a forgery. The 
words 'knows or .has reason to believe to be a forged document’ are of general appli¬ 
cation. Tlie mere fact that a pleader's suspicions ouglit to have been aroused by 
the sight of a forged document is not pnma facte evidence that he knew, or had 
reason to believe, the document to be forged A pleader is under no higher obliga¬ 
tion than any other agent would be, and to justify his prosecution it should be shown 
that he had been a party to the concoction of the document, or tliat he had ^e 
knowledge that it was concocted^ 

The accused purchased one-ninth share of 437 kanch 12 morlas land, this 
one-ninth share being set out in the deed as amounting to 48 kertaU 12 morlas. 
Eleven years after, tlie deed was presented to the Putwan by the accused with a 
request that he should enter up mutation “according to the terms set out in the 
deed ", the deed being previously tampered with so as to make the one-ninth share 
appear to be a two-ninths share, but the other recitals and figures in the deed 
remained untouched. It was not established that the accused had himself made the 
alteration. The Putwari entered up mutation of 97 kaiiols 4 morlas, that is, two- 
ninths share. On the mutation coming before the Talisildar for sanction, the altera¬ 
tion in the deed came to liglit It was held Uiat though the accused had used the 
deed as a genuine document, it was not shown that he had so used It fraudulently 
or dishonestly knowing or having reason to believe it to be a forged document; and that 
the alteration made In the deed did not, in the face of the figures given therein, madee 
it a sale of anylliing more than 48 kanals 12 morlas'^. 

' Reason to believe ’.—See s. 2(5, supra. 


Copy. —A person may be convicted of using as genuine a document which he 
knows to be forged, though, he in the first instance produced only a copy of it*. 
Where a person took copies of a forged document and put these copies forward as 
evidence ui support of his title, it was held that this was a use by him of the forg¬ 
ed document®. When forgeries were committed by a person inside the record room 
and copies reproducing the false entries were put up in a suit to establish a claim, 
the use of such certified copies is a use of forged documents when they are put m 
the case. The mere circumstance that the documents had been forged would not be 
sufiiaent to justify a conviction. It is necessary to prove that the use has been 
fraudulent or dishonest and m addition that the person putting in the copies knew^ 
or had reason to believe, that the originals were forged®. 

The Calcutta High Court has held that it is doubtful whether the mere fil¬ 
ing of a copy IS the user of a forged document. But it is otherwise where the offend¬ 
er used the copy knowing or having reason to beheve that the entries in the ori¬ 
ginal documents were forgeries and intending to use them for fraudulent purposes. 
A certified copy of a forged document is not a forged document^. The making of 
a copy of a forgery does not constitute forgery unless the maker of the copy was 
authorized to make the copy*. The accused was told to produce copies of revenue 
records in support of his complaint of trespass and he Imowingly produced forged 
copies as genuine. It was held that this was not an involuntary production of a docu- 


1 Cooke. (1838 ) 8 C. & P. 582. 

2 Ranchkoddas Nagardas, (1896) 22 
Bom. 317. 

3 Karm Dad. (1913) P. R. Na 25 of 
1913, 14 Cr. L J. 667. 

* Nujum Ml. (1886) 6 W. R. (Cr.) 4L 

* Mulai Singh. (1906 ) 28 All. 402; Cir- 
dhaii Ld. (1925) 2 O. W. N, 174. 26 Cr. L- 


J. 929, Hayat Khan, (1932) Cr. C. 530, 33 
Cr. L. J. 452.' 

* MoIIiura Prasad. (1933) 1 Lude. 306. 
r Krishna Cotinda Pal, (1915) 43 CaL 
783. 

^achma^ Lai. (1918) 4 P. L. J. 16. 23 
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ment in Court and that he was, therefore, ©lilty of an offence under this section*. 


CASES. 


Alteration in a document without a fraudulent intent.—The creditors of 
a police constable applied to the District Superintendent of Police that Rs. 2 might 
be deduced monthly from the debtor’s pay until the debt was satisfied Upon an 
order being passed, directing that the deduction asked for should be made, the debtor 
produced a receipt purportmg to be a recdpt for Rs. 18, the whole amount due. 
It subsequently appeared that the receipt was one for Rs. 8. which the debtor had 
altered by the figure “ 1 ” so as to make it appear that the receipt was for Rs. 18. 
It was held that the real intent in the accus^’s mind being to induce his superior 
officer to refrain from the illegal act of stopping a portion of his salary, the Court, 
in a criminal case, ought not to speculate as to some other intent over and above 
this that might have presented itself to him; that it did not necessarily follow that 
he contemplated setting up the altered receipt to defeat his creditors’ claim; and 
that, therefore, he ought not to have been convicted under this section^. 

The accused made a change in a document so that it may be taken in evi¬ 
dence The document related to certain transactions which the Settlement Officer 
could not take into consideration but would not have been bound by what it stated. 
In fact the accused’s case was ruined. It was held that the accused acted impro¬ 
perly but net dishonestly and could not be convicted of an offence under this section*. 

Certificate.—The accused applied to the Superintendent of Police at Poona 
for employment in the Police force. In support of his application he presented 
certificates which he knew to be false. One of these certificates was a wholly fabri-' 
cated document, whilst the other was altered by several additions made subsequently 
to the issue of the certificate. It was held that the accused was guilty of offences 
under s 463 and this section*. Where the accused used a forged certificate of com¬ 
petency as an engine-room first tindal, he was held guilty under this section and 
s. 463*. With a view to qualify for app^rance at the competitive P. C S, e.xanu- 
nation the accused presented to the Punjab University a certified copy of the 
tificate granted to him by the University at his Matriculation examination, in which 
the date of birth had been altered from “5th January 1901” to ‘‘15th January 
1904 It was held that he had committed an offence under this section inasmuch 
as the document presented, being a false document, was used with intent to cause 
damage and injury to the other candidates m the competitive examination and to 
support accused’s claim to appear*. 

PJaiar.—The accused gave his pleader a copy of a document whicli had be^ 
falsified by an‘interpolation being made in it for the purpose of its being used m 
the trial of his suit It was held tliat he was guilty not of an attempt to commit 
an offence under this section but of the offence itself^ If a party to a suit sets up 
two different titles and supports one of them with a false document he is guilty of 
this offence even if it be found that the other title is good*. 

Fabrication of receipts.—^Vhere it was found that four forged receipts for 
the payment of rent, used by the accused, had been fabricated in lieu of genuine 
receipts which had been lost, it was held, with reference to the definitions of the 
terms ‘ dishonestly' and ‘ fraudulently ’ in ss. 24 and 25, the accused had not com¬ 
mitted this offence’. This case lays down bad law in view of several cases noted 
under ss. 24 and 25. Where the accused gave forged receipts to his pleader 
asked him to produce them in Court in support of his defence to a suit, it was hei 


1 Iskar Das, (1924) 6 Ilah. 50. 

2 Syed Husain, (1885) 7 All. 403 

J Kali Din. (1919) 17 A. L. J. 872, 20 
Cr. L. J. 573 

♦ Khandustnik, (1896 ) 22 Bom. 768. 

» .Ifeboj Ah. (1896 ) 25 CaL 512, F3. 

‘ Chanan Sintk. (1928) 10 Lah, 545. 
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994, 
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that Uus amounted to using the receipts as genuine*. 

A declared insolvent x\isliing to obtain some contract work was asked to pro¬ 
duce an order to the effect that he was solvent In order to obtain the necessary 
certificate of solvency he produced before the Offxial Rccener a forged receipt show¬ 
ing that he had paid up a certain debt which the creditor had written off as a bad 
debt. It w-as held that the intention of the accused was by means of deceit to obtain 
a wrongful gam for himself, so lliat he had acted dishonestly, and was therefore 
guilty of an offence under this section- Where a Bench Clerk received a sum of 
money paid m as fine and misappropriated it, and made a false receipt to cover up 
sucli misappropriation, it was hdd that the offence came under tlie provisions of 
s. 467 and this section* 

Diar)’.—False alteration of a police diary by a iiead constable will fall under 
this section as the forgery of a document made by a public servant+. 

Sanad.—Tlie accused, m order to obtain a recognition from a Settlement 
Officer that they were entitled to the title of 'loskur', filed a sa/tad before that officer 
purporting to grant that title This document was found not to be genuine. The 
Sessions Judge convicted them under this section and s. 464 It was held that even 
supposing they had used the document knowing it not to be genuine, they could not 
be found guilty as their intention was not to cause wrongful gain or wrongful loss 
to any one, their intention being to produce a false belief m the mmd of the Settle¬ 
ment Officer that they were entitled to the diffmty of 'loskur’, and that this could 
not be said to constitute ” an intention to defraud"*. 

Decree.—-Where the accused, a pleader’s clerk, altered the date in the copy 
of a decree in order to hide Ins fault in not filing the e.xecution petition in time and 
filed it with the copy of the altered decree, it was held that the accused was not 
guilty under s. 467, the copy of the decree not being a valuable security, but was 
guilty of offences* under s 193 and this section*. 

Attakshi.—^Where a process-ser\’er made an attakshi with false signatures in 
order to defraud a District Munsiff into excusing his delay in retuinmg processes 
and his absence from duty, it was held that he was guilty under s. 468 and this 
section^. 

Prescription.—Where the accused obtained a prescription from a medical man 
for one tube of morphia and altering the words “one tube" to “four tubes" pre¬ 
sented the prescription to a diermsl and obtained four tubes of morphia from him, 
he was held to have committed this offence*. 

Uttering.—English cases.—If A exhibits a forged rereipt to B, a person with 
whom he is claiming credit for it, this is an uttenng*. Delivenng a box containing, 
among other things, forged stamps to the party’s own servant that he nught carry 
them to an inn to be forwarded by a carrier to a customer in the country, was an 
uttenng*“. But showing a man an instniment the uttering of which W’ould be cri¬ 
minal. though with an intent of raising a false idea in him of the party’s substance, 
was not uttering**. Where the accused placed a forged receipt for poor rates in the 
hands of the prosecutor for the purpose of inspection only, in order, by representing 
himself as a person who had paid his rates, fraudulently to induce the prosecutor to 
advance money to a third person, it was held that this was an uttering**. The accused, 
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being the secretary of an enrolled benefit society of which his wife was a member^ 
and having received a sum of money belon^g to the members with directions to 
pay it into a certain savings bank, uttered what purported to be a bank pass-book 
containing a false entry of the receipt of the money, knowing it to be forged, in order 
to induce the members of the society to believe that he had paid the money into 
the bank when he had not done so. It was held that he was guilty of uttering a 
forged writing*. Where the accused forged a bill payable to his own order, and 
uttered it without endorsement as a security for a debt, he was held guilty of utter- 
ing*. Where a person presented a bill of cxcliange for payment with a forged en¬ 
dorsement upon It of a receipt by the payee, and the clerk, to whom he presented 
it, objected to a variance between the spelling of the payee’s name in the bill and 
the endorsement, upon which the person altered the endorsement into a leccapt by 
him^lf for the drawer, it was held that the act of presenting the bill to the clerk 
previous to his objection was sufficient to constitute the offence of uttering the for¬ 
ged endorsement’. 

If an engraving of a forged note be given to a party as a pattern or specimen 
of skill, the party giving it not intending that the particular note should be put ini 
circulation, it is not uttering*. 


PRACTICE. 

Evidence,—Prove (1) that the document was a forged one’. 

(2) That the accused used such document. 

(3) That he used it as a genuine one*. 

(4) That he knew, or bad reason to believe, that it was a forged one!'. 

In a case in which the accused was charged with dishonestly using as genuine- 
a lease which he knew to be forged, and in which there was a fraudulent intention, 
it was held ttiat it was not neo^sary to prove that he personally jnserted the word, 
but It was sufficient if it was inserted with his knowl^ge*. 

In a case for uttering forged bills, Uie guilty knowledge of the at^sed was 
proved by producing other forged bills on the same house in the possession of the 
accused^ If the possession of other forged instruTnents is offered in evidence to 
prove a guilty knowledge, there must be regular evidence that such instruments were 
forged”’. Evidence tending to sliow that the accused has been guilty of criminal acts 
other than those covered by the indictment is not admissible unless upon Uie issue 
whether the acts charged against the accused were designed or accidental, or umess- 
to rebut a defence otherwise open to him”. See also ill. (c) to s. 159 of the Inoian 
Evidence Act. 

(5) That he used it dishonestly or fraudulently**. 

In deciding whether there has been a * using as genuine ’ of the document, the 
Court will advert to the nature of the document. Some documents, such as receipts, 
are intended to remain in the holder’s possession, other documents, such as 
or promissory notes, must be tendered to the persons who are to pay tlicm. Wnat* 
ever the document, the dealing with it by the accused person must be such to- 
satisfy the Court that he intended to defraud, but it is not necessary that wrongtui 
gain or wrongful loss should actually be caus^ by the use”. , . 

On an indictment for uttering a forged will, which, together j 

in support of it, it was suggested, had been written over pencil marks which nao 

* Moody, (1862) L. & C. 173. 

* John Birkctt, (1805) Russ. & Ry. 86. 

J Aucolt, (1834 ) 6 C. & P. 408. 

* Harris, (1836 ) 7 C. & P. 428. 

i Vide s. 465. sup. 

6 Jaha^Bux, (1867 ) 8 W. R. (Cr.) 81; 

Muktr Srinivasa Padyacki, (1889) 1 Wdr 
550. 

^ Bholay Ptamanick, (1872) 17 W. R. 

(Cr). 32. 

* Jltmoruddi MunduJ. (1868) 9 W. R, 


George Hough. (1806) Russ-,^ 

See Eduard Ball. (1807) Ru^ & «>. 1J-. 
Coklough. (1882) 15 Co; 92. . 

10 Samuel Millard, (1813) Russ. & )• 

' Makin V. Atl.-Cen. lor iVew 
W'ofcj. 118941 A. C. 57. ^ 

IJ kishen Persbad. (18«0) 2 N. 1'* * ■ 

» M. Si M. 419. 
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been nibbed out, it was held that evidence of an engraver, who had examined the 
paper witli a mirror and traced the pencil marks, was admissible on the part of the 
prcKccution>. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Triable 
by the same O^urt as Uiat by which the forgery is triable. 

^Vhcn the forged document is a promissory note of the Government of India 
—Oignizablc—Warrant—Bailable—Not compoundable—Triable by Court of Ses- 
aon. 

Complaint.—\ complaint in writing of the Court before which the offence is 
committed, or some other Court to which such Court is subordinate, is necessary^. 
No such complaint is required for the prosecution of a person in respect of a forged 
document when lie is not a party to the proceeding in which tlie forged docu¬ 
ment is produced*, or where sutecquent to the complaint a suit was instituted 
in a Court on the document in question* 

If a complaint is filed under this section and it appears that some other offence 
has also been committed, it is not necessary to have a fresh complaint*. 

Seaions 467 and 471.—^Where owing to some reason, (e.g., absence of juris¬ 
diction) the accused cannot be charged under s 467, he can be charged and con¬ 
victed under s. 471*. 

Sections 471 and 474.—Convictions under this section and s. 474 cannot 
stand together?. 

Sections 471 and 196.—^Thc using of a forged document is punishable under 
this section and not under s. 196*. The accused used as true or genuine evidence 
a receipt acknowledging the receipt of a certain sum m cash by the complainant 
which he knew to be forged. He was charged and tried under s 196. It was held 
that the accused should have been charged under s. 471 and not under s. 196’. 

Sections 471 and 167.—The offence of a public servant framing an incor¬ 
rect document with intent to cause injury under s 167 is included in the offence of 
forging a document and using it as genuine under ss. 467|471 and a conviction both 
under the provisions of s. 167 and $$. 467|471 is not maintainable'^. 

Sections 471 and 467.—Where the accused was charged under s. 467, but it 
appeared in evidence that he had committed an offence under s. 471 for which he 
might have been charged under s. 236 of the Criminal Procedure Code, it was held 
that although he was not charged with it, he could be oinvicted of an offence under 
6. 471”. 

Separate charges, — accused was charged with using ns genuine eleven 
forged receipts which were put in by him in sets on three separate occasions, each 
set with a written statement in three suits pending against him. A charge was 
framed against him in respect of the using of each set of receipts, and he was tned 
on lliose three diarges and convicted and sentenced. On appeal, it was contended that 
a separate charge should have been framed in respect of each of the documents as 
the using of each document constituted a disUnct and separate offence and that con- 


1 Thomas Williams, (1838 ) 8 C & P. 
434 

2 Criminal Procedure Code, s. 195 (1) 

(c) ; Kanliaiya Lai v. Bhagwan Das, (1925) 
48 AIL 60 

3 KoluJeli Obalcsu, (1914) 26 M L. J. 


* SupetinUndenl and RctnembTOiicet of 
Leid Bengal v Btsuambhar B>ab- 

min, (1929) 55 Cal. 1041 
® Jamuna Stngh V. Laldhaii Smgb. 
(1934) 15 P. L T. 694. 

4 Bhagvatly Penimal Pillay, (1912) 13 
Cr. L. J. 862. 


7 NttiUT Ah. (1873) 6 N W. P. 39. 
s Kherode Chunder Mosumdar, (1880) 5 
CaL 717. 

7 Hara Mohun Das, (1926) 44 C L. J. 
113, 30 C W. N. 840. 27 Cr. U J. 871 
10 Gidzari Lai, (1926) 3 O. W. N. 760, 23 
&. L J 90. 

** fagdeo Parshad. (1920) 21 Cr. L. J. 
410; but see Oigomftar, G925 ) 26 Cr. L. J. 
1275; Ram Semujh; (1926 ) 27 Cr. L. J. 
969; Cajadhar Piasad, (1925 ) 26 Cr. L J. 
1567; Haruii Rashid, (1925 ) 27 
606. 
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sequently the trial was illegal and should be aside, the accused living been tned 
for more than three offences in one and the same trial. It was held that as the 
‘using’ charged was the putting in of each set of documents with the respective 
written statements in three suits, and as there was nothing to show that any of the 
documents had been used at any other time, there was only one using in respect of 
each set of documents and that there was, tlwrefore, no valid ground for questioning 
the conviction*. 


Punishment.—The offence of uttering forged documents requires to be punish¬ 
ed witli tile severest punishment allowed by law^. If a document is used fraudu¬ 
lently and dishonestly and if it punwrts to be a valuable security, the punishment 
provided by s 467 and not that provided by s. 465 will be that to which the accused 
will be liable under tliis section*. 

Charge.—Tliis section does not specify tlie punishment, but declares that 
using a forged document shall be purushed like forgery, and a charge for using a 
forged document should make mention of it coupled with one or oUier of s. 465, 466, 
or 467, according to the nature of the document forged*. The definition of forgery 
should not be entered in the charge : simply describing the offence as one of using 
a forged document is sufficient*. 

Tile charge should run thus : 

1 {name and office of Magistrale, etc.,) hereby charge you {name of accused) 
as follows :— 

That you, on or about the--—day of-. at-, fraudulently (or 

dishonestly) used as genuine a certain document, to wit-, which you knew, 

or had reason to believe, at the time you used it, to be a forged document; and that 
you thereby commuted an offence punishable under ss. 465 and 471 of the Indian 
Penal Code, and within the cognizance of the Court of Session (or the High 
Court) 

And I hereby direct tliat you be tried by the said Court on the said charge. 


472. Whoever makes or counterfeits' any seal, plate or other 
Making or pos- instrument for making an impression, intending that 
scssmg countcridt the same shall be used for the purpose of commit- 
tSt ^i”S forgery which would be punishable under 

forgery punishable section 467 of this Code, or, with such intent, has in 
under section 467. pjjg possession* any such seal, plate or other instru¬ 
ment, knowing the same to be counterfeit, shall be punishable with 
transportation for life, or with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable 
to fine. 


COMMENT. 

The making or possession of inslruments such as plates for ^graving bi^* 
notes, for forging valuable securities, eta, where the purpose for which such mst^ 
ments are intended to be used is known, is the offence here punished. lu the 
of offences relating to Coin and Government Stamps, there are similar provisions. 
This section and the section following are akin to ss. 235, 255 and 256. 

1. ' Counterfeits—See s. 28, supra 

2. ' Possession —See s. 27, supra. 


1 Raghu Naih Das. (1893) 20 CaL 413. 

2 Mohesk Ckunder Strear. (1865) 3 TV. 
R. (Cr.) 13. 

J Sagarmal AgaTwalla, (1924) 40 C. L. 
J. 135, 28 C. W, N. 947. 25 Cr, L. J. 1217. 


(1864) 1 W. R (Cr. L-1 /O: 

, R (Cr. L) 8 : Gangaram Main. I 
H C. (Cr. C.) 43; Ttkaram Lonar, 
3) 8 C. P. L. R. (Cr.) 1. 
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PRACTICE. 

E^idence.—Pro\e (1> that the accused made or counterfeited the seal, plate, 
etc., or tliat he l\ad such seal, etc, m his posse^ioti, and that he knew it to be coun¬ 
terfeit 

(2) That such seal, etc. was made in order to produce impressions 

(3) Tliat he intended to use such seal, etc, for the purpose of committing 

forgery 

(4) That such forgery was punishable under s 467. 

Counterfeit seals and forged documents were found in the accused’s possession ; 
and as he could give no satisfactory information as to how he became possessed of 
them, it was inferred that he kept them with the intention of using them fraudu¬ 
lently* 

Procedure.—^Not cogmzable—Warrant—Bailable—Not compoundable—Tri¬ 
able by Court of Session. 

Charge.—I {name and office of Magntrale, etc.,) hereby charge you {name 
oj oicusid) os JoJJou's — 

That you, on or about the-day of-, at-, made {or counter¬ 

feited) a seal, (or plate, or instrument) for making an impression, intending that 
the same shall be used for the purpose of committing any forgery punishable under 
s. 467 of the Indian Penal Code, I or had in your possession the seal {or plate, or in¬ 
strument) intending that the same shall be used for the purpose of committing any. 
forgery 1 and that you thereby committed an offence punishable under s 472 of the 
Indian Penal Code and within the cognizance of the Court of Session (or the High 
Court). ' 

And I hereby direct that you be tried by the said Court on the said charge. 
473. Whoever makes or counterfeits any seal, plate or other 
instrument for making an impression, intending that 
the same shall be used for the purpose of committing 
any forgery which would be punishable under any 
section of this chapter other than section 467, or, 
with such intent, has in his possession any such seal, 
plate or other instrument, knowing the same to be counterfeit, shall 
be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

COMMENT. 

■ If the forgery is not of such a serious nature as is punishable under s 467, 
then it will be punishable under this section 

Where counterfeit seals and forged documents are found in the accused's pos¬ 
session, and he can give no satisfactory information as to how he became possessed 
of them, it can be inferred that be is keeping them with the intention of using them 
fraudulently^. 

Wheie the accused was in possesision of a counterfeit stamp for making an 
impiession by letters or marks on trees in order to indicate that the trees had been 
passed for removal by the Ranger of a forest, it was held that he was guilty of an 
offence under this section’. 

PRACTICE. 

Evidence.—ftove points (1) to (3) as those for s. 472; and further— 

(4) That such forgery was puni^iable under any section of this Chapter. 

1 Kisto Soonder Deb, (1865 ) 2 W. R. » Knshlappa Khandatpa. (1925 ) 27’ 

(Cr.J 5 Bom. L. R. 599, 26 Q-. L. J. 1014. 

2 Ibid 


Making or pos¬ 
sessing counterfeit 
seal, etc,, with in¬ 
tent to* comnut 
forgery punishable 
otherwise. 
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Procedure.—Not cognizable—^Warrant—Bailable—Not compoundable—Tri¬ 
able by Court of Session. 

Separate offences.—Where several seals of different descriptions were found 
in the possession of the accused with intent to commit forgery, it was held that there 
was a complete and separate offence committed in respect of every seal found, and 
that the accused could be legally convicted of a separate offence in regard to each 
seal, unless it appeared that several sucli seals were in their possession for the pur¬ 
pose of committing one particular forgery*. 

Charge.—See s. 472, supra. 

474. Whoever has in his possession' any document*, knowing 
the same to be forged, and intending that the same 
shall fraudulently* or dishonestly^ be used as genuine, 
shall, if the document is one of the description men¬ 
tioned in section 466 of this Code, be punished with 
imprisonment of cither description for a term which 
may extend to seven years, and shall also be liable 
to fine ; and if the document is one of the descrip¬ 
tion mentioned in section 467, shall be punished with transportation 
for life, or with imprisonment of cither description for a term which 
may extend to seven years, and shall also be liable to fine. 

COMMENT. 

Persons who have in tlieir possesrion forged documents of any desenphon 
knowing that they are forged, are guilty of this offence if they intend that the docu¬ 
ment shall be used for a fraudulent or dishonest purpose. It does not signify 
whether such fraudulent use will be by them^ves or by other persons to whom they 
may dispose of the documents for the purpose of such fraudulent use. It may be 
reasonably inferred that a person m whose possession several forged documents 
found has an intention to use them fraudulently, unless lie can give satisfactory in¬ 
formation as to how he became possessed of them and as to the purpose for which 
he retains them in his possession^. 

A person cannot be convicted under this section when the document fabneated 
by him does not fall within the description given in s 466 or 467. Nor cm ^ 
be convicted of forgery when he does not make it with any of the mtents mentioned 
in s. 463. In the absence of a complaint by the Court Uie offence of attempting to 
fabricate evidence cannot be proceeded with when the offence is committed in re¬ 
lation to a proceeding m Court*. 

This section resembles ss. 242, 243 and 259. 

1. ‘ Possession ’.—See s. 27, supra. Where a person took a f 9 rged docu¬ 
ment into a Court in connection with a case, but did not actually use it, although he 
intended to do so, if necessary, he was held guilty of an offence under this section. 

A document alleged to have been executed by one M was found in the possession 
-of the accused It was found that M did not execute the document and 
was executed m the presence of the accused for their benefit. It was contended by 
the accused that as the property comprised in tlie document belonged to them by 
virtue of certain other documents executed in the name of beuami for them, me 
document was not dishonest or fraudulent. It was held that as it was execute 
and registered to confirm their alleged title and to enable them to deal with the pro- 


Having posses¬ 
sion of document 
described in sec¬ 
tion 466 or 467, 
knowing it to be 
forged and intend¬ 
ing to use It as 
genuine 


1 Coluck' ChundcT, (1870) 13 W. R ’ Radha Kishan. (1925) 7 L L. J. 

<Cr.) 1. 26 P. L. R. 95. 26 Cr. L J. ^7 ^ . 

2 M. & M ‘121 , Kisto Soonder Deb, ♦ Hatwi Moonshee, (1867 ) 8 W. K. 

(1865 ) 2 W. R (Cr.) 5. 
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perty to the detriment of persons dealing wtth them in regard to that property, the 
document was fraudulent and a forgery^ 

2. ' * Document —See s. 49, supra, 

3. 'Fraudulently*.—See s. 45. supra. 

4. * Dishonestly—See s. 44, supra. 

PRACTICE. 

Evidence.—Prove (1) that the document was a forged one*. 

(2) That the accused had it in his possession 

(3) That he knew it to be forged when he had it in his possession. 

(4) That he intended that it should be used as a genuine document. 

(5) That he intended as above dishonestly or fraudulently. 

Prove also whether the forged document is one of the description mentioned 
in s. 466 or 467*. 

It is not suflident for a conviction to say that the accused might possibly 
has-e used an altered document; the guilty intent must be proved, not inferred*. But 
•where forged documents were found m the possession of the accused and he could 
not give satisfactory information as to how he became possessed of them it was 
inferred that he kept them with the intention of using them*. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Tri¬ 
able by Court of S^ion. 

475. Whoever counterfeits' upon, or in the substance of, any 
Counterfeitiog material, any device or mark used for the jjurpose of 
dwee or mark authenticating any document* described in section 
467 of this Code, intending that such device or mark 
deact^ in sec- ghaH be used for the purpose of giving the appear- 
Sing counieffit ance of authenticity to any document then forged or 
marked materiaL thereafter to be forged on such material, or who, 
with such intent, has in his possession* any material upon or in the 
substance of which any such device or mark has been counterfeited, 
shall be punished with transportation for life, or with imprison- 
-ment of either description for a term which may extend to seven 
j^ears, and shall also be liable to fine. 

COMMENT. 

The commencement of the for^ry of bank-notes and other similar securities 
'Where it has proceeded to the length which is desenbed in this section, is treated as a 
substantive offence and punished. Also the possession of the prepared matenal, 
.etc, IS puiushed. 

This section supplements the provisions of s. 472*. 

The document must be of a nature mentioned in s. 467*. 

1. * Coonteifeiis—See s. 28, supra. 

2. 'Document*.—See s. 29, supra. 

3. ' Possession —See s. 27, supra. 


* Somasundajani Pillai, (1909) 6 ^1. L. 
T. 266. 10 Cr. L. J. 367. 

*’ Vide s. 465, sup. 

* Abaji Ramchandra, (1891) 16 Bom. 
.165 

* Lokenath Sliaha. (1864) W. R. (Gap 


Na) (Cr.) 12. 

Soonder Deb. (1865) 2 W. R. 
•' M. & M. 421. 

* -Rushoonundun Pultronuvees. 08711 
15 W. R. (Cf.) 19. ' 


U C. 37 
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PRACTICE. 


Evidence—^Prove (1) that the accused counterfeited upon or in the substance 
of any material, a device or mark. 

(2) That such device or mark is used for tlie purpose of authenticating 
any document described in s. 467. 

(3) That the accused intended to use such device or mark for the purpose 
of giving the appearance of authenticity to some document. 

(4) That such document was forged or was thereafter to be forged. 

Or prove— 

{!) That the accused was in possession of the papers referred to in the 
charge; 

(2) that the device or mark was counterfeited on them; 

(3) that the marks were such as are used for the purpose of authenticating 
any document described in s. 467; and 

(4) that the accused intended that the marks should be used for the pur¬ 
pose of giving the appearance of authenticity to documents, either then forged or 
thereafter to be forged^ 

As to the admissibility in evidence of other forged documents, see Abaji Ram- 
chandra* and Parbudas AmbaranA. 


Procedure.—Not cognizable—^Warrant—Bailable—Not compoundable—Tri¬ 
able by Court of Session. 


Complaint.—A complaint in writing of the Court before which the offence is 
committed, or some other Court to which such Court is subordinate, is necessary*. 

Charge.—In the trial of an accused person on a charge under this section, 
charge should be so framed as to spedfy distinctly that part of the section which, 
is applicable to the case, and should distinctly spedfy the particular papers being a 
counterfeit mark or device which the accused was alleged to have had in his posses¬ 
sion with the intent mentioned in the section*. 

The charge should run thus ;— * 

I (.name aid office of MoghUate. etc.,) hereby charge you (name of accused) 
as follows :— 

That you, on or about the . day o f , at- , counterfeited upon 

(or in the substance of) any material, to wit-, a device (or mark), to wit ——^ 

used for the purpose of authenticating any document, [or that you were in pos^ 

Sion of any material, to wit-, upon) (or in the substance of) which device (or 

mark) was used for the purpose of authenticating a document, intending that sum 
device (or mark) shall be used for the purpose of giving the appearance of authenti¬ 
city to some document then forged (or thereafter to be forged on such material), and 
that you thereby committed an offence punishable under s. 475 of the Indian Penai 
Code, and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


476 . Whoever counterfeits* upon, or in the substance of, any 
OMintPrfwt, n r material, any device or mark used for the purpose or 
authenticating any document* other than the docu¬ 
ments described in section 467 of this Code, intend¬ 
ing that such device or mark shall be used for the 
purpose of giving the appearance of authenticity ^ 
any document then forged or thereafter to be forged 
on such material, or who, with such intent, has m 


device or mark 
used for authenti¬ 
cating documents 
other than those 
described in sec¬ 
tion 467, or pos¬ 
sessing counterfeit 
marked materiaL 


» Abaji Ramchandta, (1891) 16 Bom. 
165 , Raghoonundun PutlTonuveet, (1871) 15 
W. R. (Cr.) 19. 
a (1890) 15 Bom. 189. 


a (1874) 11 B. H. C. 90. ^ . ,q- 

* See Criminal Procedure Code, s. l» 
1) (c). 

» Abaji Ramchandta, sup. 
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his possession® any material upon or in the substance of which any 
such device or mark has beftn counterfeited, shall be punished with 
imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

COMMENT. 

This section is similar to the last section, but as the document, the counter¬ 
feit of which IS made pumshable, is not of so much importance as in the last, the 
pumdiment is not so severe. 

1 . ' Counterfeit —See s. 28, supra 

2. * Document ’.—See s. 29, supra. 

3. ' Possession —See s 27, supra. 

PRACTICE. 

Evidence.—Prove the same points as those for s. 475, showing in (2) that 
such device or mark is used for the purpose of authenticating any document other 
than the document described in s. 467. 

Procedure.—Not cogruzable—-Warrant—Not bailable—Not compoundable 
—Triable by Court of Session. 

Complaint.—complaint in wntmg of the Court before which the offence is 
committed, or some other Court to which such Court is subordinate, is necessary’ 

477. Whoever fraudulently* or dishonestly*, or with intent to 

Fraudulent on- damage Of injury* to the public* or to any 

ceiiation, destnie- person®, cancels, destroys or defaces, or attempts to 
auSlonw to^adopi c^^^cel, destroy or deface, or secretes or attempts to 
OT valuable secu- secrete any document* which is or purports to be” a 
will®, or an authority to adopt a son, or any valuable 
security®, or commits mischief* in respect to such document, shall 
be punished with transportation for life, or with imprisonment of 
either description for a term which may extend to seven years, and 
shall also be liable to fine. 

COMMENT. 

This section applies when the document tampered with or destroyed is either 
a will, or an authority to adopt, or a valuable security. Owing to the great importance 
of documents of this kind the pumshment provided is severe. 

1 . * Fraudulently —See s. 25, supra. 

2. ’Dishonestly’.—See s 44, supra, 

. 3. ' Injury ’.—See s. 24, supra. Where the accused was convicted under this 

section for destroying a patta but the prosecution failed to prove that the act was 
done with intent to cause damage or injury, it was held that the act might have 
been a very foolish art but the convirtitm under this section could not be maintained*. 

4. ' Public ’.—See s. 12, supra. 

5. ' Person —See s 11, supra. 

6. ’ To secrete any document —See s. 29, supra, as to the meaning of the 

’ Cnmmal Procedure Code, s. 195 (1) • Xam Harakh Pathak, (1925 ) 48 All. 

(c). . 140 
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word * document ’. A person may ‘ secrete ’ a document not only when, the exiUeiKe 
of^ the document is unknown to other persons an4 for the purpose of preventing the 
existence of the document coming to the knowledge of anybody, but also when the 
existence of the document is known to others. In the latter case; he may sccrHe 
it for the purpose, for example, of preventing it being produced in evidence or for the 
purpose of rmsing difficulties in, the way of its being produad in evidence. But it is 
not necessarily enough to show tha^ upon an occasion upon which it became his duty 
to produce the document, he failed to disdiarge that duty, though this may be a 
a^ent piece of evidence in certain circumstances. The fact that a man perjures 
himself by denying the existence of a document which, to his knowledge, is in his 
custody would be a stiU more cogent piece of evidence. But whether the offence of 
secreting the document is committed or not must depend in each case upon the facts*. 

7. ' Purports to be—^These words make the law of India upon this matter 
what it has m a long succession of cases be^ held to be in England, namely, that 
the absence of a stamp is insufficient to deprive the document of its character of a 
valuable secunly in the view of penal law*. 

8. ''WiU'.—See s. 31, supra. Where a will is fraudulently concealed, the 
grant of letters of administration which operates as a judgment in tern and 
presupposes the non-existence of the will, is no bar to a prosecution for this 
offence*. 


9. * Valuable security—See 8. 30, supra. Tearing up of a lease*, a pro¬ 
missory note*, or a rough account showing a liability on the part of the accu^' 
amounts to the destruction of a valuable security, within the meaning of this section, 
even though the document may not be stamped, and is therefore inadmissible to enforce 
any legal claim. A person tearing to pieces a registered conveyance is guilty under 
this section although the document is invalid for want of consideration*. 

An administrative order passed by the Criminal Superintendent of a , 
Session directing the Nazir of the Court to release an accus^ on bail is not a valuable 
security* 

10. * Mischief—See s. 425, supra. ' 


PRACTICE. 

Evidence.—^Prove fl) that the documait in question is or purports to be, a 
will, or an authority to adopt, or a valuable secunty*. 

(2) That the accused has cancelled, destroyed, defaced, or secreted the same 
has attempted to do so, or that he has committed mischief in resp^ of it. 

(3) That he did as above fraudulently or dishonestly or to cause asnm 
or injury to the public, or to some person***. 

Ptoccdute._Not cognizable—Warrant—Not bailable—Not compoundable— 

Triable by Court of Session. 

SecUons 467 and 477 .—Where the act of the accused which 
is the same as the act which amounts to frauduimt destruction or 
cancellation of the document, he cannot be convicted of- separate offences ui 
ss. 467 and 477**. - . • . • ^ 

Charge .—1 {namz and ofice of Mopslrole. etej hereby char£e you 
of accused) as follows:— 

1 Susenbehari Jiay, (1930) 58 CaL ICSl, 

1061, F.B.; NukuT Chandra Sarcar v. 

JCumar Mulltck, (1933) 58 ^ L. J- 283, 35 
Cr. L. J. 716. 


. Samsami. (1888) '8 

» Ketha Goundan, (1890) 1 

• Sher Alam Khan. (1933) 35 Bgio-I-*'- 


1230. 

.38. 


(1873) 7 M. H. C. Appx. 26. - , , 

Mali MaChu Servay, (1926) 27 Cr. I~J» 

TVinar Mundle. (1885) 3 W. IL-(Cr.) 

Madurat, (1888) 12 Mad. 54 


Sher Alatn Khan, (1933) ■ 

1062, 35 Cn L. J. 479. 

10 (1875) 4 W. R (Cr. L.) 2 ^ 

M Pirbhu Dial, (1912) P. ,gt3 24 

1913. 3 P. W. R. (Cr.) No 45 ot . 
ICr. Ll J. 1B3, P.-R. No. 4 of 191J. 
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That you, on or about the-day of-■, at-, fraudulently [or dishonestly, 

or with intent to cause damage or injury to AB (or to the public)]' cancdled {or 
destroyed, or defaced, or attempted to caned, destroy, deface, or secreted, or attempted 

to secrete, or committed mischief, in respect ofj a document, to wit-, which is (or 

purports to be] a will (or an authonty to adc^, or valuable security], and that you 
thereby committed an offence punishable under s. 474 of the Indian Penal C^xle, and 
within the cognizance of the Qsurt of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

477A. Whoever, being a clerk, officer or servant, or employ¬ 
ed or acting in the capacity of a clerk, officer or 
^^^isi^tion of servant', wilfully, and with intent to defraud, de.s- 
troys, alters, mutilates or falsifies any book, paper, 
writing, valuable security’ or account which belongs to or is in the 
possession of his employer, or has been received by him for or on 
behalf of his employer, or wilfully, and with intent to defraud, mak¬ 
es or abets the making of any false entry in, or omits or alters or 
abets the omission or alteration of any material particular from 
or in, any such’book, paper, writing, valuable security or account, 
shall be punished with imprisonment of either description for a 
term which may e.vtend to seven years, or with fine, or with both. 

Explanation .—It shall be sufficient in any charge under this 
section to allege a general intent to defraud without naming any 
particular person intended to be defrauded or specifying any parti¬ 
cular sum of money intended to be the subject of the fraud, or any 
particular day on which the offence was committed. 

COMMENT. 

This section speaks of two offences: (1) lalsiJication ol accounts; and 
(2) making of false entry, or omitUng or altering, or abetting the omission or 
alteration of an entry. These two offences are distinct and not interdependent^. 

This section makes the falsihcation of books and accounts puni^ble even 
though there is no evidence to prove misappropnation of any speufic sum on any 
particular occasion. 

Object.—^This section was introduced by Act III of 1895, s. 4. It is intended 
to meet a glaring delect in the law whidi was p»tov«i to erist in SKotro Chum Sen’s 
case*, in which a man was charged with defrauding a bank to the extent of three lakhs 
of rupees. He was acquitted because it could not be shown that the three lakhs had 
been zibstracted upon any one particular occasion or in any particular sum. The 
present section is intended to meet such cases and to make the falsification of books 
punishable even though no particular sum of money or particular occasion can be 
shown. It is, with some verbal alterations, the same in substance, as s. 1 of the Falsi¬ 
fication of Accounts Act, 1875*. which runs thus:— 

“That if any clerk, officer, or servant, or any person employed or acting in 
the capacity of a clerk, officer, or servant, shall wilfully and with intent to defraud, 
destroy, alter, mutilate, or falsify any book, paper, writing, valuable security, or 
account which belongs to or is in the possession of his employer, or has been received 
by him for or on behalf of his employer, or shall wilfully and with intent to defraud, 
make or concur in making any false cn^ in, or omit or alter, or concur in omitting 
or altering, any material particular from or in any such boot or any document, or 

1 PialuHa Chandra Kharghoria, (1930) * Calcutta ra«», Unreoorted. 

32 Cr. L. J. 318. * > 38 * 39 Vic, c 24. 
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account, then m every such case the person so offending shall be guilty of a mis¬ 
demeanour, and be liable to be kept in penal servitude for a term not exceedmg seven 
years, or to be imprisoned with w without hard labour for any term not exceeding 
two years*’. 

Scope.—^The marginal rM>te to thb section indicates that the section only 
applies where there is falsification of aaounts. The explanation to the section 
impwrts the same idea, namely, that the section refers to something in the way of book- 
k^ing or written accounts. This point is raised but not decided in Emp. v. 
Bibudhananda Chakravajti}, where it is held that the removal of new Court-fee 
stamps from documents and substitution in their places of used stamps, with alterations 
of figures on them, do not fall within the scope of this section. 

Ingredients.—^The section requires the following essentials :— 

1. The person coming within its purview must be a clerk, officer; or servant, 
or acting in the capacity of a clerk, officer or servant. 

2 He must wilfully and with intent to defraud— 

(») destroy, alter, mutilate, or falafy any book, paper, writing, valuable 
security, or account which 

(a) belongs to, or is in the possession of, his employer, or 

(b) has been received by him for or on behalf of hi? employer; or 

(«) make or abet the making of any false entry in, or omit or alter or abet 
the omission or alteration of any material particular from or in, any such book, paper, 
writing, valuable security, or account. 

1. ‘Clerk, Officer or servant or employed or acting in the capacity of » 
clerk, etc.’—See ss. 381 and 408, supra. Where a partner in a firm is appointfio 
such to manage the business of the firm or to write its account, he acts as its servant; 
and if he falsifies accounts he is liable to be punished under this section*. The mere 
fact that he is a partner and'not a clerk or a servant is no answer to a charge of fala- 
fication of accounts*. 

The words * acting in the capacity of a clerk or servant ’ include a person who 
undertakes to perform or does perform the duties of a clerk or servant whethtf 
fact he is a clerk or servant or not, and though he is under no obligation to perfonn 
such duties and receives no remuneration*. 

Payment by percentage of gross takings is no bar to the relation of master 
and servant®. 

2. ‘ Wilfiifly and with intent to defraud, destroys, alters, mutiMres or 
falsifies any book, paper, etc.'—^'Wilfully' means that the act is done deliberately 
and intentionally, not by accident or inadvertence, but so that the mind of the person 
who does the act goes with it®. 

' Intent to defraud'.—See s. 443, supra. Even if the intention with 
the false entries are made is to conceal a fraudulent or dishonest act previously 
committed, the intention will be to defraud*. Making a false document with a we 
to prevent persons already defrauded from ascertaining that misappropriatioip n 
been committed, and thus to enable the person who committed the misappropnatio 
to retain the wrongful gain which he had secured, amounts to the commission o 
fraud and brings the case under this section*. The issuing of a false statutory 
company calculated to deceive the public and intended to induce them to 
money in the company which they would not otherwise have invested is an ^ 
with intent to defraud*. Where a talati committed a breach of a departm 

* (1919) 47 Cal. 71, 74. 

2 Lalloo Ghella. (1904) 6 Bom. L. R. 

553, 1 Cr. L. J. 757; Mahomed V. Mahomed 
Idus, (1924 ) 26 Cr. L. J. 1101. 

* Monindia Mohan Biswas, (1931) 36 C. 

%V. N. 303. 33 Cr. L. J. 597. 

* Annasami Aiyangar, (1901) 1 ^4. 

* Alfred Solomons, (1909) 2 Cr. App. R. 


« ftnior. f 18991 1 QB. 283.290; Byan. 

cr. 

L. J. 1383. 
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rule that he was to pay small sums a^ectcd by him into the treasury within hvc days, 
but paid them beyond time, and altered dates in his boolcs to show that payments 
were made within time, it was held that he was not guilty of this offence as he had no 
fraudulent intent* , 

'Salsifies’.—'The expiEssion 'ialsily' appAies to the pTepaialion ol an en¬ 
tirely new document contaimng false mformation. To ‘ falsify ’ means to ‘ render 
false ’ and a new document contaimng false information is correctly described as false 
document and the act of preparing sudi a document is called the falsification of the 
document*. 

' Valuable security’.—See s. 30, supra. 

'Account’.—The offence is complete when accounts are falsified with intent 
to defraud* An alteration of the accounts made after embezzlement will come 
within the ^tion, if it is a part of the scheme to deprive another of his moneys*. But 
the alteration of accounts so as to show the receipt of a sum of money criminally mis¬ 
appropriated and m order to remove evidence of such misappropriation is not an 
offence under tlus section, there being no intent to <x>mmit fraud. The accused were 
the post-master and treasurer of a post office. The post-master despatched to a per¬ 
son four sacks of waste-paper forms of the post office kept m his custody and appro¬ 
priated the proceeds of the sale which amounted to Rs. 10. The fact was discovered 
and an inquiry was set on foot. The post-master, to cover his failure to credit the 
proceeds of the sale, with the help of the treasurer, changed the accounts. The post¬ 
master was charged and convicted under ss. 409, 465, 471 and this section and the 
treasurer, under ss. 465, 471 and this section. It w-as held, on appeal, that the con¬ 
viction of the post-master under s. 465 and this section was wrong as there was no 
intent to commit fraud. The cases of Lolti Mohan Sarkoi^ and Rash Behati Dosfi 
were distinguished on the ground that in this case the entry showed that the post¬ 
master was liable and that it was a statement of the true position of affairs, whereas 
in the two above-nCentioned cases the accounts were framed m such a way as to con- 
c^ liability and to present an untrue state of affairs*. 

The word 'account' includes any contnvance for registenng words or figures. 
The figures on an automatic taximeter may be an account An offence under thi* 
section is conunitted if a servant wilfully and with intent to defraud tampers with : 
mechamcal instrument used by his employer for registering fibres from which aj 
accoimt is subsequently prepared. There are now in use a number of mechanica 
means for counting money and calculating sums received or paid, and it would be ; 
serious thing to say that to falsify the mechanical means whereby an account i 
brought into existence is not to falsify an account A company were the owners o 
certain motor-cabs and had in their service a number of cab-drivers. Each cab wa 
fitted with a tarimeter, ttat is, a maJianical instrument which, when in action, legis 
ters upon a dial the amount earned by the driver from persons hinng the cab. Thi 
taximeter was put into and out of action by the driver depressing and raising a levei 
respectively. From the figures appearing on the dial at the end of the day an ac 
count was prepared stating the proportions due to the company and to the driver foi 
the use of the cab. For several succesavc days a driver in the company’s service 
took certam passengers on a definite round, receiving irom them on each day the 
•same fare. While taking the passengers on this round, the dnver wilfully and witli 
intent to defraud drove the cab with the lever of the taximeter raised, so tha t the 
instrument was put out of action and registered nothing. It was held that the drivei 
was guilty of fisifying an account*. 

^ Kcsftinalh Jlamckojidra Dotmi, (1931) 

Cnin. Appeal No. 525 of 1930, deaded by 
Beaumont, C. J., and Murphy, J, on Janu¬ 
ary 7, IMl. (Unrep. Bom.). 

2 Ram ChoTid Gujwala, (1926 ) 27 Cr. L. 

J. 1383, 1385. 

> Suamtnatkan Ckcttiat v. Annamaiui 
Cheltiar, (1908) 4 M. L. T. 481, 9 Cr. L. 


J. 92; Noiain Dat V. Rudta Dat, (1925) 41 
AU 948. 

• Annasami Aiyangar, (1901) 1 Weir 554, 
» (1894) 22 CaL 313. 

« (1908) 35 Cal 450. 

^ Chandra Mukerjee, (1909) 3£ 

• So{«ffMnr, 11909) 2 K. B. 980. 
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Belongs to or is in the possession of his employer—-The account which 
an accused person renders false must belong to, or be in the po^e^Ion of, his em¬ 
ployers^. 

* Abets \—See s. 107, supra. 

‘ Omission ’.—See s. 33, supra. 


CASES 


Alteration in a cash book.—^The accused, a Forest clerk, made alterations^ 
in the cash book and the office register of his office, so as to make it appear from 
the bwks that certain moneys due in respect of “compounding fees” were in fact 
paid into the Government treasury, when they had b^ embezzled by the Forest 
Guard whose duty it was to collect them. It was held that the accused was guilty 
under this section inasmuch as the false entries were made with a view to conceal 
the embezzlement, and thereby to deprive the Government of their money*., 


False entries in a register.—Certain sums of money were received at a Mun- 
sifi for payment into the Government treasury but they were never paid. The accused, 
an accountant in the Munsiff’s Court, did not enter these sums in the Chdan Register. 
But after the commencement of an inquiry into the matter, he, for the purpose of con¬ 
cealing the non-payment, made false entries in the register lowing that these sums 
had been paid to the credit of the Collector. It was held that inasmuch as the 
accused, in making the false entries, was in reality furthering the fraud which lua 
been committed upon the Government, he acted fraudulently and was guilty undet 
this section*. Where a postal clerk was alleged to have retained money, the pro¬ 
ceeds of a V. P. P. sale, for three months, and made a false entry in his register ol 
VP P's to the effect that the parcel had been refused by the addressee and tetvror 
ed to the vendor, and then after he had been transferred to another station, to luve 
remitted the money to the vendor, it was held that an offence under this section had 
been committed*. The accused, a sub-postmaster, received a V. P. letter to be de¬ 
livered to a person on payment of the V. P. amount. He handed over the 
tl^t person without getting payment on or before October 20, 1925, and tben^erw 
his accounts so as to make it appear that he only handed over the letter on October 
24, 1925. It was^h^d that the accused was guilty of falsification of ac^unts*. 

The accus^ made unauthorized entries in a book showing certain donea oi 
land as proprietors of their holding merely without any share in the skamilai, where¬ 
as previously they were shown as full proprietors. The deeds of gift made no 
mention of the shamilat and it was therefore a moot point whether the gifts 
covered a, share in the shamilat or not and prima facie the new entries made by 
accused were correct. It was hdd that it could not be said that accused (who actea 
bona fide) fraudulently altered any book or register within the meaning of this sec¬ 
tion*. The accused, the managing director of a bank, wishing the bank to mate a 
better show than the real facts of Us working would warrant, in order to 
the confidence of tfie shareholders and tKe public and so to make possible a 
for increasing largely the bank’s capital, on December 17, 1912, got his son to P 
sent a pro-note for Rs 3,000 as a pro tanto addition to the profits for 1912 byj 
ing on paper to that extent his remuneration account from Rs. 4,050, which he na 
actually drawn, to Rs. 1,050, and thus deceiving the shareholders as to the ^ , 
fits, induced them to dedare a dividend of 6 per cent, instead of some 3 
which would otherwise have been the most possible. Later, in January 1913, • r 
after the close of the financial year, the whole thing was readjusted and „ 

turned to the status quo ante December 17, 1912. It was held that the acaisea 


* Palin. 119061 i K. B. 7. 

* Annasami Aiyangar, (1901) 1 Wdi 

S54. 

» Rash Behati Das. (1908) 35 Cd. 45a 

* Das, (1909) 1 U.B.R. (P.C) 29, 11 
Cr. L. J. 185. 


* Kandasami Aiyar, (1926) 

703. 38 M. L. T. 318, 25 L. W. 656. 28 cr- 


* Muhammad Sirdar, (1914) P. R- 
25 of 1914, 16 Cr. L. J. 19. 
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guilty of an offence under this section inasmudi as he falsifield the balance-sheet of 
1912 and Uic books of the bank by showing as profits Rs. 3,000 which were not pro¬ 
fits and that he falsified them none the less because he first manufactured a pro-note 
in order to give the falsified balance-sheet and books an appearance of correctness’. 
"Where the accused, who was a paid supervisor of a society connected with the co¬ 
operative movement, debited Rs. 2 as tlie pay of a sweeper woman, took the thumb 
impression of his nephew against the debit entry, certified the tliumb impression to be 
that of the sweeper woman, and appropnated the amount to himself, it was held 
that the accused had committed the oheno; of falsification of accounts under this section 
as he had made a false debit entry* 

English cases.—B, a collector m the employment of N, collected on Febru¬ 
ary 22 from S £8 14s. lOd, due to N The ordinary course of business was for B, 
-at the end of each day, to account to E, N's cash clerk, for moneys collected during 
the day, E's duty being to enter payments accounted for by B in the cash-book. On 
the evening of Febmary 22. B gave E a slip of paper on which he had written, 
"Shepard, on account, £5”, which E copied into the cash-book, believing that it re¬ 
presented the whole amount collected by B from Shepard. It was held that B w'as 
nghlly convicted under s 1 of the Falsification of Accounts Act*. The accused was 
employed by a firm carrying on business in London, to manage their branch in 
Paris. It w^s his daily duty to enter on slips an accmint of all sums received by him 
in Pans for his employers, and to transmit those slips to them in London in order 
that the amounts may be entered up in a cash-book kept in London. On a certain 
day the accused received three sMms m Pans which he fraudulently appropriated to 
his own use and omitted to enter the receipt ther«)f on the slips sent by him on 
that day to London, knowing and intending that the same would In consequence be 
onutted from the casli-book, as was the case. It was held Uiat the accu^ was 
guilty under s. I of the Falstfication of Accounts Act*. 

PRACTICE. 

Evidence.—Prove (1) that the accused destroyed, altered, mutilated, or falsi¬ 
fied the book, paper, wnting, valuable secunty, or account in question. 

(2) That the accused was a clerk, officer, or servant, or acted in any such 
capacity. 

. ^3) That the book, paper, etc., belonged to, or was in the possession of, his 

•employer, or had been received by him for or on b^alf of his employer. 

(4) That the accus^ did as in (1) wilfully and with intent to defraud. 

Or prove (1) that the accused made or abetted the making of any false entry 
m or omitted or altered or abetted the omission or alteration of some material par¬ 
ticular from or m such book, paper, etc 

(2), (3) and (4) as above. 

It is necessary to show not merely false entries in the books of* accounts, but 
that such false entries were made with intent to defraud*. It is not necessary* tO! 
prove that any person or persons was or were actually deceived ; it is quite sufficient 
if it is proved that the false statutory report by a company had that tendency®. 

When a person is charged with fal^cation of accounts, any number of falsifi¬ 
cations may be proved in order to sustain the principal charge of falsification^. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Tri¬ 
able by Court of Session, Presidency Magistrate or Magistrate of the first class. 

Sanction.—No sanction is required for institution of a prosecution under this 
section with regard to a document produced in Court as this section is not covered 


1 Daulat Bai, (1915) P. R. No. 28 ol 
J915. 16 Cr. L. J 473 

* Keshaviao, (1934) 36 Bom. L. R. 11^ 
s Bull, (1884) 15 C:ox 564. 

♦ Ohphant. 11905 ] 2 K. B. 67. 


» Drewctl. (1904) 21 T. L. R. 164. 

• Bam Chand Gurwala, (1926) 27 Cr.L. 
J. 1383 

* PtaJuUa Chandra Kharehoria, (1930) 

32 Cr. L. J. 318. ' • 
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by the provisions of s. 195 (1) (c) of the Criminal Procedure Code*. 

Charge.—Each act of falsification of a distinct document amounts to a sepa¬ 
rate offence; and an accused person can only be charged with and tried at one trial 
in re^bect of any number of such falsifications not exceeding three committed in the 
space of one year*. The alteration in the law by s. 222 (2) of the Criminal Pro¬ 
cedure Code does not apply to a charge under this section. It applies only to cri¬ 
minal breach of trust or dishonest misappropnation of money*. A series of falsifi¬ 
cation of accounts made to cover a single act of defalcation may be laid in one charge*. 
The offences of criminal breach of trust by misappropriating public money, and of 
falsifying muster-rolls month after month for a full year can be tried together®. 

The charge should run thus :— 

I {name and office of Magistrate, etc.,) hereby charge you (na/ne of accused) 
as follows.— 

That you, on or about the-day of-, at-, being a clerk (or offi¬ 

cer, etc ), to AB. wilfully, and with intent to defraud, destroyed (or altered, mutilated,. 

etc.), a certain book {or paper, WTiting. etc.) to wit-, which belonged to (or 

which was in the possession oi) the smd AB, your employet *, and thereby comnutted 
an offence punishable under s. 477A of the Indian Penal Code, and within the cogni¬ 
zance of the Court of Session {or the Hi^ Court). 

And I hereby direct that you be tried by the said Court on tlie said charge 


Of Trade, Property and Other Marks. 

Sections 478 to 489 were substituted for the original sections by the Indian 
Merchandise Marks Act (IV of 1889), s. 3. 

Objea.—^The Madras High Court has observed : “ Ordmanly the infringe¬ 
ment of a trade-mark is rather a civil than a criminal wrong, but as avil proceedings, 
may require much time and expenditure to bring them to a concluaon, the legisla¬ 
ture, in Its anxiety to protect traders, has allowed of resort to the criminal courts m 
provide a speedy remedy in cases where the aggrieved party is diligent and does not 
by his conduct show that the case is not one of urgency. If, therefore, the person 
aggrieved fails to resort to criminal courts within a year of the offena coming to 
his knowledge, the law assumes that the case is not one of urgency, and it leavTS him 
to his civil remedy by an action for injunction”®. This view has been preferred by 
the Bombay High Court* to the contrary view taken by the Calcutta High • 

A person aggrieved by the infringement of his trade-mark has two remediK 
open to him : (1) he can institute criminal proceedings under the Code, or (2) m 
can bring an action for an injunction and damages ; and, although the cnminal Court 
has a discretion in view of the peculiar drcumslances of a particular case, eg., “ tn^ 
exists a bona fide dispute as to the right to use a trade-mark, or where th^e nas 
been undue delay me 
direct the complainant 

by the Legislature that _ 

not in a cnminal Court®. 

Abetment.—If any person, being within British India, abets the commis¬ 
sion, without Brirish India, of any act which, if committed in British India, woui^ 

.. .under any srxtion of that part of Chapter XVIII of the Indian Penal Code whioi 


, and 
down 
rtand 


* Jettumal Lulchand, (1931) 33 Cr. L 
J. 328 > 

* Ftt^auuce, (1926) 27 Cr. L, J. 793. 
Manant K. Mehta, (1925 ) 49 Bout 892, 27 
Bom. L R. 1373 ; G. S. Ramsheshan, (1^5) 
31 N. L R 337. 

® Matt Led Lakirt, (1899) 26 CaJ 560; 
Raman Behari Das. (1913) 41 Cab 722; 
Kalka'^Ptasad. (1915) 38 AIL 4Z 
« AfJmgal Sen, (1929) 30 Ci. L, J. 958, 
119301 Cr. a 25. \ 


« Dubri Misir. (1930) 6 Luck. 441. 

® Per Boddara. J.. in Ruppill^ PoR""' 
rami Tevan, (1899) 22 Mad. 4S8, 490. 

* Abdulsatarkhan, (19^) 37 Bom. L. H- 

* Akshoy Kumar Dey. (1928) 32 C 

N. 699, 30 Cr. L. J. 252; Nagendranatn 
Shah. (1929) 57 Cat 1153. , 

» Banarsl Pas. (1928) 9 491; 3/«' 

hammad Raza, (1930) 6 Luck. 183. 
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relates to trade, property and other mtks, be an offence, he nnay he tried for such 
abeuncnt in any place in British India in whidi he may be found, and be pimished 
therefor with the pumshmervt to which he would be liable if he had him^f com¬ 
mitted in that place the act which he abetted ”* 

478. A mark' used for denoting that goods are the manufac- 
^ ture or merchandise^ of a particular person is call- 

Trade-marfc. j ^ j i 

ed a trade mark, 

and for the purposes of this Code the expression “ trade mark” 
includes any trade mark which is registered in the register of trade 
marks kept under the Patents, Designs and Trade Marks Act, 1883*, 
and any trade mark which, either with or without registration, is 
protected by law in any British possession or foreign State to which 
the provisions of the one hundred and third section of the Patents, 
Designs and Trade Marks Act, 1883, are, under Order m Council, 
for the time being applicable. 


COMMENT. 

A trade-mark is some symbol, consisting in general of a picture, label, word, 
or w’ords, which is applied or attached to a trader's goods, so as to distinguish them 
from similar goods of other traders, and to identify them as his goods or as those 
of his successors in the business in which they are produced or put fonvard for sale. 

A mark to be a'trade-mark must be a mark used for denoting that the goods are 
the manufacture or the merchandise of a particular person*. A trade-mark must be 
some visible and concrete device or design affixed to goods to indicate that they are 
the manufacture of the person whose property the trade-mark is*. “ The right whi^ 
a manufacturer has in his trade-mark is the exclusive right to use it for the purpose 
of indicating where, or by whom, or at what manufactory, the article to which it is 
affixed was manufactured”*. A mark which has been used by the complainant in 
the market for six years can become his trade-mark*. “A man may mark his own 
manufacture, either by his name, or by using for the purpose any symbol or em¬ 
blem, however unmearung in itself, and if suA symbol or emblem comes by use to 
be recognized in trade as the mark of the goods of a particular person, no other 
trader has a right to stamp it upon his goods of a similar description “ A man 
is not to sell his own goods under the pretence that they are the goods of another 
man; he cannot be permitted to practise such a deception, nor to use the means 
which contribute to that end He cannot therefore be flowed to use names, marks, 
letters, or other indicia, by which he may induce purchasers to believe, that the goods 
which he is selling are the manufacture of another person It is immaterial whe¬ 
ther the deception arises from the use of a name which is, as it happens, the name 
of the defendant, or whether it arises from the use of any other description which in 
a sense may be accurate of that which he sells. For. if the article which he sells is 
come to be known m the market as meaning something made by somebody other 
than himself it is impossible for him to sell it simpliczter by that name, although it 
be his own, without misleading purchasers*. 


* Merchandise Ivlaiks Act (IX of 1891), 
s. 22. 

'Sections 62 to 81 and, so far as they 
respectively relate to trade-marks, s$. 85 to 
99, 101, 102, 105. 108. Ill to 117 of this Act 
are repealed by the Trade-marks Act of 19(6. 

* Anookool Chunder Nundy, (1900) 27 
CaL 776 

« Anath Nalh Dey, (1912) 40 CaL 281. 

* Per Lord Cranworth in Leolher Cloth 
Co. V. Ameriton Ltothtr Cfolk Co., (18h5) 
11 H. L. C. 523, 533, 534 


* Lakhan Chandra Basak, (1924) 25 Cr 
L. J. 1098. 

* Per Lord Km^own in Leather Clotk 

American Leather Clotk Co, sup., p. 

* Per Lord Langdale in Perry v. True- 
fitt. (1842) 6 Beav. 66. 73. 

* Valentine Meat Juice Co. v.'V'afcnlm* 

Extract Co, Ltd.. (1900) 83 L T. 259. See 
Dunlop Pneumatic Tyre Co. v. Dunlop Motor 
Co, (1907) A (2. 430; Eno V. Dunn 
(1890) 15 App. Cas. 252. ’ 
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by the provisions of s. 195 (1) (c) of the Criminal Procedure Code^ 

Charge.—Each act of falsihcatioa of a distinct document amounts to a sepa¬ 
rate offence; and an accused person can tmly be charged with and tried at one trial 
m reject of any number of such falsifications not exceeding three committed m the 
space of one year*. The alteration in the law fay s. 222 (2) of the Criminal Pro¬ 
cedure Code does not apply to a charge under this section. It applies only to cri¬ 
minal breach of trust or dishonest misappropriation of money*. A series of falsifi¬ 
cation of accounts made to cover a single act of defalcation may be laid in one charge*. 
The offences of criminal brcadi of trust by misappropriating public money, and of 
falsifying muster-rolls month after month for a full year can be tried together*. 

The charge should run thus :— 

I {name and office of Magistrate, etc.,) hereby charge you {name of accused) 
as follows •— 

That you, on or about the-day of-, at- ■, being a clerk {or offi¬ 

cer, etc.), to AB, wilfully, and with intent to defraud, destroyed {or altered, mutilated^ 

etc.), a certain book (or paper, writing, etc.) to wit-which belonged to (or 

which was in the possession of) the said AB, your employer; and thereby committed 
an offence punishable under s. 477A of the Indian Penal Code, and within the cogni¬ 
zance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


0/ Trade, Property and Other 1^1 arks. 

Sections 478 to -189 were substituted for the original sections by the Indian 
Merchandise Marks Act (IV of 1889), s. 3. 

Object,—The Madras Higli Court has observed : " Ordmarily the infringe¬ 
ment of a trade-mark is rather a civil than a criminal wrong, but as civil proceedings- 
may require much time and expenditure to bring them to a conclusion, the legisla¬ 
ture, m its anxiety to protect traders, has allowed of resort to the criminal courts to 
provide a speedy remedy in cases where the aggrieved party is diligent and does not 
by his conduct show that the case is not one of urgency. If, therefore, the person 
aggrieved fails to resort to criminal courts within a year of the offence coming to 
his knowledge, the law assumes that the case is not one of urgency, and it leaves him 
to his civil remedy by an action for injunction This view has been preferred by 
the Bombay High Court^ to the contrary view taken by the Calcutta High ,Court*. 

A person aggneved by the infringement of his trade-mark has two rem^ies 
open to him : (1) he can institute criminal proceedings under the Code, or (2) m 
can bring an action for an injunction and damages ; and, although the criminal Court 
has a discretion in view of the peculiar circumstances of a particular case, e g, if there 
exists a bona fide dispute as to the right to a trade-mark, or where there has 
been undue delay in c ' 

direct the complainant 
by the Legislature that 
not m a criminal Court®. 

Abetment.—-“ If any person, bdng within British India, abets the commis¬ 
sion, without British India, of any act which, if committed in British India, 

.. .under any section of that part of Chapter XVIII of the Indian Penal Code whicn 

Dubrx Misir, (1930 ) 6 Luck. 441. 

Per Boddam. J, in Ruppell y. Fannif 


down 
it and 


* Jettumal Lalckand, (1931) 33 Cr. L 
J. 328 I 

* Ftlimautice, (1926) 27 Cr. L. J. 793; 
ManantK. Mehta. (1925) 49 Bom. 892, 27 
Bom. L li, 1373 ; 0. S. Ramsheshan, (]^5) 
31 N. L R, 337. 

* Man Lai Lahitt. (1899) 26 Cal. 560; 
Raman Behaii Das. (1913) 41 CaL 722; 
Kaika^PTasad, (l9J5) 38 All. 42. 

* Mtlngal Sen. M929) 30 Cr. U J. 958, 
[19301 Cr. C 25. \ 


Mini Tei-an. (1899) 22 Mad. 488, 490, 

» Abdulsatarkkan. (1935) 37 Bom. L. K. 

* Akshoy Kumar Dey, (1928 ) 32 C ^ 
N. 699, 30 Cr. L J. 252; Nagendranaiu 
Shah. (1929) 57 Cal. 1153. . 

» Banarsi Das. (1928) 9 L^- 491. 
hammad Kara. (1930) 6 Luck. 183. 
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relates to trade, property and other marks, be an offence, lie may be tried for such 
abetment in any place m British India in which he may be found, and be punished 
therefor with the punishment to which he would be liable if he had him^f com¬ 
mitted in that place the act whidi he abetted 

478. A mark' used for denoting that goods are the manufac- 
^ . . ture or merchandise* of a particular person is call- 

Tniae-mariL i j i * 

ed a trade mark, 

and for the purposes of this Code the expression “ trade mark ” 
includes an}' trade mark which is registered in the register of trade 
marks kept under the Patents, Designs and Trade Marks Act, 1883* 
and any trade mark which, cither with or without registration, is 
protected by law in any Britislr possession or foreign State to which 
the provisions of the one hundred and third section of the Patents, 
Designs and Trade Marks Act, 1383, arc, under Order in Council 
for the time being applicable. 


COMMENT. 

A trade-mark is some symbol, consisting In gaieraJ of a picture, label, word, 
or words, which is applied or attached to a trader’s goods, so as to distinguish them 
from similar goods of other traders, and to identify them as his goods or as those 
of his successors in the business in which they are produced or put forward for sale. 

A mark to be a trade-mark must be a mark used for denoting that the goods are 
the manufacture or the raecchandise of a particular person*. A trade-mark must U 
some visible and conacte device or design afiixcd to goods to indicate that they are 
the manufacture of the person whose property the trade-mark is*. " The right which 
a manufacturer has in his trade-mark is the exclusive right to use it for the purpose 
of indicating where, or by whom, or at what manufactory, the article to which it is 
affixed was manufactured A mark which has been used by the complainant in 
the market for six years can become his trade-mark*. “ A man may mark his own 
manufacture, either by his name, or by using for the purpose any symbol or em¬ 
blem, however unmeaning in itself, and if such symbol or emblem’comes by use to 
be recognized in trade as the mark of the goods of a particular person, no other 
trader has a right to stamp it upon bis goods of a similar description “® A man 
is not to sell his own goods under the pretence that they are the goods of another 
man; he cannot be permitted to practise such a deception, nor to use the means 
which contribute to that end. He cannot iherelorc be allowed to use names, marks 
letters, or other indicia^ by which, he may toduoe. purchaseis to believe, that t^ goods 
which he IS selling are the manufacture ol anoUier person It is immaterial whe¬ 
ther the deception arises from the use of a name which is, as it happens, the name 
of the defendant, or whether it aris^ from the use of any other description which in 
a sense may be accurate of that which he sells. For, if the article which he sells is 
come to be known in the market as meaning something made by somdxidy other 
than himself it is impresible for him to sell it simpUctler by that name, although it 
be his own, without misleading purchasers*. 


1 Merchandise Xfarks Act (IX of 1891), 
s. 22. 

’Sections €2 to 81 and, so far as they 
respectively relate to trade-marks, ss. 85 to 
99. 101, 102. lOS, 103, 111 to 117 ol this Art 
are repealed by the Trade-marks Act of 1905. 

2 Anookoal Cltunder Afundy, (1900) 27 
Cat 776. 

» Anath Nath Dey. (1912) 40 Cal, 281. 

* Per Lord Cranworth in Leather CMk 
Co. V. Atnertcan Leather Cloth Co, (18^) 
11 H. L. C. 523, 533, 534. 


® Lakhan Chattdra Basak, (19241 2.1 r-- 
L. J, 1098. > 

s Per Lord Kingsdown m Leather Cloth 
^ y. American Leather Cloth Co^ sup ^ 

* Per Lord I.angdale in Perry y Tru. 
m. (1842) 6 Beav. 66. 73. 

* Valentine Meat Juice Co. v.'Volcnhn. 

Extract Co, Ltd., (1900 ) 83 L. T. 259 
Dunlop Pneumatic Tyre Co. V. Punlob M^, 
Co. U907I A. d ")• EnolnV^ 
(1890) 15 App. Cas. ’ ^ 
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Where a manufacturer has no exdusive right to manufacture a certain article 
or even articles of a particular brand, all that he can claim is that no other manu¬ 
facturer should so n^rk such articles as to pass them off as the former’s when they 
are not*. 

In India there is no system of repstration of trade-marks, nor is there any 
provision for a statutory title to a trade-mark so that the rights of parties setting 
up rival claims to the ownership of a trade-mark are determined in accordance with 
the pnnciples of the English common law*. A trade-mark may be acquired by 
adoption and user upon a \’endible article, and when such user has been proved, the 
property of the person usmg the trade-mark will be protected. Property in or right 
in respect of a mark may be acquired by user*. If a photographer applied a trade¬ 
mark to photographs which he sells, the provisions of this section are as apphcable 
to such trade-mark as they are to trade-marks on other goods and vendible aiticles*. 
A person may to some c.vtent appropriate to his own use a name suggested by his 
trade, without infringing the law relating to trade-marks or trade descnptions®. 

1. • Mack/—^The section deals with trade-marks and not with cases analo¬ 
gous to those of trade-marks. The Bombay High Court has held that the general 
resemblance or get-up, irrespective of the circumstance that the registered trade-maik 
is different, does amount to counterfeiting a trade-mark*. Similarly, the Calcutta 
High Court has laid down that the expression * trade-mark' must not be confined 
to the trade-mark of the complaining party registered in England, but must include 
the whole design and label*. The former Chief Court of Lower Burma was of a 
contrary opinion* 

“Property m a trade-mark is...the right to the e.tclusive use of some mark, 
name, or symbol m connexion with a particular manufacture, or vendible comm^ity; 
consequently, the use of the same mark in connexion with a different article is not 
an infringement of such right of property. If, therefore, the trade-mark iaduda m 
itself a clear and distinct description of the oimmodity to which it is afiixed, it is 
not pirated by the use of a mark which, although in other respects similar, doe 
not contain or give the same description, and which is impressed upon an article 
which IS not of the nature or quality so described ”®. “ There can be no right to the 
exclusive ownership of any symbol or mark univeraally in the abstract Thus, an iron- 
founder who usc^ a particular mark for his manufactures in iron could not restrain 
the use of the same mark when impressed upon cotton or woollen goods : for the pr^ 
perty in a trade-mark consists in the exclusive ri^t to the use of that mark as applied 
to some particular manufacture" or vendible commodity*®. 

In India registration is not necessary in order to complete title to a trade¬ 
mark, and there is no warrant for the broad proposition that a letter or a combination 
of letters cannot constitute a trade-mark**. But it is doubtful whether a bottle itsell 
could be considered a trade-mark**. 

A design or pattern, which covers the whole body of the goods and appears 
to be part and parcel of the goods, is not a trade-mart or trade description**. 

2 . ' Merchandise ’.—Merchandise is not synonymous with goods and in con¬ 
nection with trade-marks clearly conveys the idea of goods offered for sale by some 


* Analh Nath Dey, (1912) 40 Cat 281. 

* British American Tobacco Co. V. Mali- 
boob Buksh. (1910) 15 C W. N. 280. 

* PakiT Mahomed, (19291 Cr. C. 498; 
HafizuUah v. Shekh Papa, (1933) 30 N. L. R. 
45. 35 Cr. L. J. 373. 

* Klier V. Ahuja. (1907) 13 Burma L. R, 
336, 6 Cr. L. J. 392. 

* Bakullah MaUik, (1904) 31 Cal 411. 

« Ganpat Sitaram Mukadam, (1914) 16 
Bom. L. R. 78; Paktr Mahomed, sup. 

* Nilmoney Nag V. Durga Pada, (1915) 
19 C. \V. N. 957. 16 Cr. L. J. 719. 

* Petley & Son V. Stephen Ah Kyun, 


(1903) 2 L.B.R 159 jS/rMcn ' 

fames Petley, (1903) 10 Burma L R; 

» Per Lord Chancellor Westbury m 
ther Cloth Co. v. American Leather 
Co., (1863 ) 33 L. J. Ch. 199, 201. on ai^ 
(1865) 11 H. L. a 523. „ 

»« Per Lord Westbury m Hail v. o*** 
Toics. (1863 ) 33 L. J Ch. 2OT^ 
Banarsi Das, (1928) 9 Lah. 491- ... 
1* E. S. OlpadicaJla femes 
(1928 ) 32 C. W. N. UI5 30 Cr. I- J. ^ 
“ NarumaJ Khemehand V. The Bora 
Co. Ltd., (1914) 8 S. L. R. 39, 15 Cr. U J- 
6rtX 
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person or persons concerned in or connected with the origin or Iristory of the goods, 
of whose guarantee as to the reliability of the goods the trade-marks arc a symbol. 
Merchandise implies goods not only otTcred for sale but also selected and so to say 
guaranteed by Ure propnetor of the trade-mark' 

Importer of goods may have his own marks—A distinctive mark may be 
adopted by a person who is not the manufacturer but the importer of goods, and he 
will acquire property in that mark as indicating all goods whiclr bear it have been 
imported by him \Mrere tlie complainants, importers of hand-made sugar, used 
a ^slinctive mark denoting that tire sugar contained in the bags so marked had been 
imported by tlicm (their customers accepting the mark as a guarantee that the sugar 
was hand-made), and the accused were found as having used the same mark where¬ 
by the complainants had established a special trade, it was held that the accused were 
guilty of using a false trade mark* A merchant importing goods is entitled to the 
same protection of his trade-mark as the manufacturer, and the selector-importer who 
his name or other trade-mark to the goods is a person whose merclmdise they 
are. Such goods, if bought by a person for sdhng them again, do not become his 
mcrcliandise in the same sense. TIic name of an importer duly appended to the 
goods can be a valid trade-mark; so also a number having nothing to do wiUi the 
cloth except as an indication of its manufacturer or importer*. WTiere in the course 
of a user e.xtending over a large number of years, goods were sold by a firm bearing 
a certain mark which had been knomi to purchasers by that mark, it was held that 
a prosecution would he at the instance of the firm*. 

479 . A mark used for denoting that moveable property be- 
Property mark, longs to a particular person is called a property mark. 

COMMENT. 

The distinction between ‘trade-mark' and 'property-mark' is not recognized 
in Engbsh law. 

Whoever marks any goods or any case, package or other 
receptacle containing goods, or uses any ease, pac- 
^ * kage or other receptacle with any mark thereon’, 
in a manner reasonably calculated to cause it to be 
believed that the goods so marked, or any goods contained in any 
such receptacle so marked, .arc the manufacture or merchandise of 
a person whose manufacture or merchandise they are not*, is said to 
use a false trade mark. 


480. 

a 

trade mark. 


COMMENT. 


This section says what constitutes the user of a false trade-mark. 

Ingredients.—^This sation has two essentials:— 

1. Marking any goods or any case*, package, or receptacle, containing goods; 
or using any case, package, or receptacle, with any mark thereon 

2. Such marking or using must be in a manner reasonably calculated to cause 
it to be believed that the goods so marked, or the goods irt the marked receptacle, 
are the manufacture or merchandise of a person whose manufacture or mercliandise 
they are not 

1. ‘Whoever marks any goods or any case, package or other receptacle 


1 /. M. Dunbar V. The Holland Bombay 
Trading Co.. (1918) 12 S L. R, 129. 

» Laltf. (1916) 39 AU. 123 
» /. M. Dunbar V. The Holland Bombay 


Trading Co., sup. 

* Fakir Mahomed. [19291 Cr. C 498 
» Manauala Cketly, (1906) 5 Cr. 
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containing goods, etc.’—If the goods of a manufacturer have from the mark he has 
used corne to be known by a particular name, the adoption by a rival trader of any 
mark which would cause his goods to bear the same name in the'market may be as 
much a violation of the rights of that rival as an actual copy of his device. In such 
cases dissimilarity ol the rival martcs is not a complete defence'*. The word ‘goods' 
includes books*. On a complaint alleging that the accused printed and sold an 
unauthorized edition of a bwk with the contents, outer cover and title-page being 
exactly the same as in the authorized edition, it was held that in order to bnng the 
case under this section the question would be whether the accused had marked the 
book he was selling in a manner reasonably calculated to cause it to be beheved that 
it was the manufacture or merchandise of, or that it belonged to, a person whose 
manufacture or merchandise it was not, or to whom it did not belong*. 

2. *In a manner reasonably calculated to cause it to be believed, etc.’—The 
test ofthe infringement of a trade-mark is whether the acts alleged as an infringe¬ 
ment are likely to mislead the public into dealing with the alleged infringer under the 
belief that they are dealing with a person who first used the mark*. How is this to 
be tested ? Lord Herschell says: “ The eye must be the judge in such a case as this 
...and...the question must be determined by placing the designs side by side, and 
asking whether they are the same, or whether the one is an obvious imitation of the 
other”*. Merc “differences in detail do not prevent the two designs being essen¬ 
tially the same “ The imitation of a man’s trade-mark, in a manner liable to mis¬ 
lead the unwary, cannot be justified by shewing either that the device or inscription 
upon the imitated mark U ambiguous, and capable of being understood by differ^ 
persons m different ways, or that a person who carefully and intelligently examined 
and studied it might not be misled Thus, it is by no means necessary that there 
should be absolute identity. 'What degree of resemblance is necessary from the nature 
of things, is a matter incapable of d^nltion a prioTt. All that the Court of Justice 
can do is to say that no trader can adopt a trade-mark so resembling that of a nv^, 
as that ordinary purchasers, purchasmg with ordinary caution, are likely to be mis¬ 
led Actual physical resemblance of the two marks is not the sole question for cona- 
deration*. The proper test is whether the ‘get-up' of the accused's goods is likely 
to deedve a purchaser who is acquainted with the complainant's ' get-up ’, but who 
trusts to his memory. It is to be assumed that the purchaser will look fairly at me 
goods without the distinguishing features being concealed and the Court must alw 
have regard to the class of purchasers by whom the goods would normally be bou^t • 
The question is not whether a purchaser would be deceived if he had the two artiries 
side by side ^t the matter must be considered from the point of view of the ordi¬ 
nary unwary purchaser*®. 


1 Abdul Majid, (1916) 9 L.B.R.31. 17 
Cr. L J. 488 

2 Kanat Das Botragi v. Radha Shyam 
Basaek, (1898) 26 Cal. 232; Raghavalu 
Natdu V. SundramuTthi Mudali, (1907) 31 
Mad. 512. 

® Raghavalu Naidu v. Sundtamurthi 
Mudah, ibid. 

* Hall V. Banou's, (1863) 33 L. J. Ch 
204 ; Leather Cloth Co. V. The American Lea¬ 
ther Cloth Co.. (1865) 11 H. L. C 523; 
Taptdas Dttrlabhdas, (1907) 9 Bom 1. R 
732, 6 Cr. L. J. 75. 

5 Hecla Foundry Co. V. Walker Hunter 
& Co. (1889) 14 App Cas. 550, 555 

® Per Lord Hersdiell in John Harper & 
Co V, Wright & Butler, etc. Ltd., [18961 
1 Ch. 142, 147; Nagendianath Bala. (1929) 
57 Cal. 1153. \ 

r Per Lord'Selbomc in Singer ilfanufoc- 
turing Co. v. Loog, (1882 ) 8 App. Cas. 15, 
IS. 


* Seixo V. Provezende, (1865) L ^ 
192, 196; Johnstone v. Euitng, (1882) » 
App Cas. 219. See also John Smidt v. r. 
Reddaway & Co. (1905) 32 Cal 401; fvewi 
Chand V. Wallace. (1907) 34 Cod.495 .Nga 
Po Saing. (1907) 13 Burma L. R-,381. 
Same, <1907) 4 L. B. R 192, 7 Cr L. J lU. 
Nalaya PiUai. (1895) 1 Weir 556 1" a 
Madra '' ’ '' ' 

resemb 

nant’s > , 

corvvicl 

Rasootkhan Saheb. (19T2J 
Cr L. J. 175. See Canpat. (1914) 16 I"®- 
y L li. 78. ‘ 

» A. M. Malumtar & Comply V. 
Fleming & Company. (1929) 7 169 

,lsuini Kumar Pal. (1930) 34 C 
524. 33 Cr. L. J. 137; Fagir Chand. (19J-*' 
16 Lah. 114. 
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Mere imitation is no ofTcnce unless there is an attempt to pass off goods as 
goods of anoUier dealer or manufacturer either by using a false trade-mark or false 
description or a tra'de-mark or description hkdy to deceive purchasers by a deliberate 
imitation of a genuine mark or description or by falsely giving out goods as the goods 
of some other dealer or manufacturer! 

If the mark complained of is found likely to deceive customers, it is not neces¬ 
sary* to bring c\adcncc of any person who is actually deceived*. 

*A person whose manufacture or merchandise they are not'.—It is good 
bw* as well as common sense that no man has a right to put off his goods for sale 
as the goods of a rival trader, and with the object to use names, marks, letters or 
other indications by tthich he may induce purchasers to belie\e that the goods which 
he is selling are the manufacture of another person's. Still less is he entitled to use 
marks containing a falsehood on their face for tlic purpose of deceiving purchasers 
and palming off upon them an article other than that which tliey believed they were 
contracting to buy. 

CASES. 


Calendars.—The complainant, a descendant of Shn Chandu, used to pre¬ 
pare calendars bearing the name of “ Shri Chandu Panchang ” at Jodhpur and sent 
each year Uie copy of such calendar to the publisners in different parts of India 
allowing them to use the name of “Shri Chandu Panchang" to denote calendars 
prepared in Jodhpur by the descendants of Chandu. These calendars had acquired 
the n^utation that they were prepared by those descendants and under their autho¬ 
rity. 'I^e defendant, a publisher in Bombay, published a calendar and used the 
words "Shri Chandu Panchang" on the cover, although it was not prepared by the 
descendants of Chandu. The complainant, thereupon, proceeded against the defen¬ 
dant under this section. It was held that the defendant’s act could not come 
tmder this section, for the title " Shn Chandu Panchang " could not fall within the 
definition of ‘trade-mark’ under s 478*. 


labels.—^The complainants, the Holland Bombay Trading Co., used to im¬ 
port white shirting bearing the mark "H. B. T. C. 40,000", a label with a design 
of a lion and snake and an oval stamp contaimng written in it the words " Sole 
Importers, Holland Bombay Trading Company, Limited", and a buff heading. The 
accused had in their possession for purposes of sale some packages of white shirt¬ 
ings bearing the mark H. P F. C. 40,000, a label with two lions and two snakes 
and an oval stamp containing wntlen in it the words “ Sole Importers, Holland 
Export Company", and a buff heading. The letters H. B. T, C. in the complai¬ 
nant's and H. P. F. C. In the accused’s mark were printed In similar types and were 
similar in size and colour. The colour and size of the labels, also the colour, size 
and type of the oval stamps in both were similar. It was held (where it was prov¬ 
ed that the complainants had a property in their marks) that the accused had used 
a false trade-mark and were liable to conviction under ss. 482 and 486^ The com¬ 
plainant had for many years carried on business zs a vendor of ground coffee. He 
sold this in cylindrical tin boxes, each containing one pound of coffee. On the out¬ 
side of the cylindrical portion of eadi box he had affixed a paper label on which 
was printed, inter alia, a picture of a railway engine and carnage. Over the lid 
and round each box vertically he had pasted an orange-coloured paper band, and 
on this, in the portion crossing the Iid, a facsimile of his signature was printed. 
The accused sold coffee in similar tin boxes, bearing a similar band, though of a 
shade of pink, and a label on which was printed a picture of a steamer, the pink 
band purporting to be a facsimile of the accused’s signature in the same position 
as that in which the complainant’s facrimile ri^ture appear^ on his boxes. It was 
held that on the complainant’s boxes the chief trade-mark was the picture of a 


1 Hafizullak v. Shekk Papa, (1933) 30 
N. L. R. 45, 35 Cr. L J. 373. 

2 luikhan Chandra Basak, (1924 ) 25 Cr. 
X. J. 1098. 


* Radha Krishna v. Ktssonlal Skridhar 
(1901) 26 Bom. 289, 3 Bom. L R. 883. 

♦ Holland Bombay Trading Co. v Buk. 
tear Mull, (1903) 8 C W. N. 421. 
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railway tram ; that he might have a trade-mark in his facsimile signature, but the 
trade-mark could not reasonably be held to be infringed by the use of a signature 
of another person of a very different name; and that consequently a prosecution 
based on the use of what purported to be a facsimile of the accused’s name could 
not succeed. Jt was held, further, that the band round the boxes i-ertically did not 
constitute a trade-mark as defined in the Penal Code and such band was merely a 
part of the ‘ get-up ’ of the boxes*. The complainant firm had been manufactur- 
mg hair dyes since 1924 and introduced a hair dye styled “ Horse Brand Shining 
Black Hair Dye” to the market in 1927. In addition to these words the figure of 
a horse was also printed on the labels. About the middle of 1932, the accused com¬ 
menced to turn out a hair dye styling it the "Arabic Horse Shining Black Hair 
Dye ”. The design on it was also a horse, but there was a rider on the horse and 
the colours were not the same. It was held that a person asking for “ Chora 
Marka" hair dye might easily be given the brand of the accused though it was. 
written on it that it was “Arbi Ghora marka" hair dye. The similarity of the get- 
up would also help in this deception, and that could be taken into consideration 
even though the complainant firm aiuld not claim protection for the general get-up®. 

Gold bars.—The mere fact that a bank imported and sold gold bars with 
a particular mark impressed upon them, a mark which was not originally theirs, 
but belonged to a bank that hhd ceased to exist, and where there was no proof of 
any transfer or assignment of the mark, or that the new bank succeeded the other 
in tlie wnse either that it was a amtinuation of that bank under another name^ 
or that it succeeded to the business or acquired the goodwill of that bank, was held 
not to be sufficient to establish that the mark was the trade-mark of the new bank*. 

General name cannot be the subject of a trade-mark.—The appellants, who 
sold fish-hooks in boxes similar to those of the respondents with a design of one fish 
with its head and tail turned up, were held not to have infringed the trade-mark of 
the respondents, who also sold fish-hocte with the design of two fish crossed, with 
their heads and tails turned up. It was held further that where the public had 
chosen a name for its own use such as "mash marka" (fish mark), that fact could 
not be held to prevent other persons from applying a mark to fish-hooks, which 
might be generally known by the same term*. 

Use of the same receptacle.—A sold illuminant kerosene oil of his oym 
refining in tins originally issued with oil of the same description by B and bearing: 
B’s trade-mark. The tins had been altered m minor particulars, and paper labels- 
indicating the true manufacturer of the oil had been fixed. The bodies of the tins, 
however, on which B’s trade-mark appeared remained unaltered. It was held that 
A had committed this offence*. According • 
it was settled that one company could use tl 

company so using the tins put on the cap a , 

not the manufacture of the company whose tins were being used. In pursuant oi 
this agreement the Burma Oil Company could use the tins of the Standard Od 
pany (U.S.) by putting on the cap the word "Victoria”. The accused sold eignt 
tins of kerosene oil, but only two of the tins had the word “ Victoria ’ on 
the tin caps and the other six had plain tin caps. At the time of selling ne 
had told the purchaser that the tins contained oil of the Burma Oil Company 
and the price agreed upon was the price ol the Burma Oil Company as prevailing m. 
the market. It was held that althou^ the accused was guilty of using a false trade¬ 
mark so far as the six tins with plain caps were concerned, yet in the absence of a 
conspiracy between the purchaser and the accused, the accused could not be con¬ 
victed of using a false trade-mark, as he had acted without intent to defraud,. 

1 Stephen Ah Kyun v. James Petley, 

(1903) 10 Burma L R, 84 

2 Faqtr Chand, (1934) 16 Lah. 114. 

i A}tookool Ckunder Nundy, (1900) 27 

Cal 776. See Dahyabhai Chakasha. (1904) 

6 Bom. L. R. 513. 1 Cr. L. J, 581. 


* BakauUah Mallik, (1904) 31 411. 

S Po Saing. (1907) 4 L. B. R. 192. 7 U- 

n^'Abhl Rashtd. (1918) 16 A L. J. 476. 
19 Cr. L. J. 722. 
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‘fSl. Whoever marks any moveable property or goods or anv 
ease, package or other receptacle containing niovc- 
property or goods, or uses any case, package or 
other receptacle having any mark thereon', in a 
manner reasonably calculated to cause it to be believed that the 
property or goods so marked, or any property or goods contained 
in any sucli receptacle so tnarked. belong to a person to whom they 
do not belong*, is said to use a false property mark. 

COM MENT. 

This section defines Uie offence of using a false property-mark. 

A property-mark is intended to denote owiicrship over ^ movable property 
belonging to a person v\hcthcr it is all of one kind or of different kinds. So long 
as the person oivtis movable properties his property-marks impressed upon them 
remam his, though any particular article out of it may after such impression pass 
out of his hands and cease to be his*. 

The function of a property-mark to denote certain ownership is not destroyed 
because any particular property on which it was impressed has ceased to be of tliat 
ownership*. 

« Ingredients.—This section requires two essentials 

1. Marking any movable property or goods or any ease, package or receptacle 
conlaimng goods; or using any case, package or rcccptade, with any mark thereon 

2. Such marking or using must be in a manner reasonably calculated to cause 
It to be bdieved that the property or goods so marked, or the property or goods con¬ 
tained in such rcccptade belonged to a pierson to whom they did not belong. 

1. 'Marking any moveable property or goods, etc.’*—"The term ‘move- 
able property'...was intended by the L^slaiurc to include a class or category of 
prop^es falling under one ownership, not merely the parts of it which may pass 
from the hands of the owner into other hands. The class is stable, though the units 
are ambulatory. The class may be likened to a chain with a multitude of links some 
of which from time to time drop off but there are others left or those extinct are 
replenished by fresh links to keqj the chain going. So long as the chain remains, 
the moveable property represented by it is there, though its component parts fluctuate. 
The tenn 'moveable property’...was intended to include collective class nouns, ie., 
nouns that express a number of objects of the same class collected together’’®. 

2. ‘In a manner reasonably calculated to cause, etc.’—See Comment on 
s 460. p. 1166. 

Trade-mark and property-mack.—^The term ‘ property-mark ’ is one un¬ 
known to English law, and the description of its wrongful use as given in s. 481 
would, in most cases, if not in every possible case, be within the scope of English law, 
viewing the wrong either as a cnrac or a avil injury. The distinction in the Penal 
Code between a 'trade-mark' and a 'property-mark' is, that the former denotes 
the manufacture or quality of the goods to w’hich it is attached, and the latter de¬ 
notes the ownership of them; or more bnefly, the former concerns the goods them¬ 
selves, the latter the propnetor of them. From s. 481 it may be gathered that the 
result of this ^stinction is to secure greater precision of definition, rather than to 
extend the law of trade-marks as known to ^glish lawyers. Thus, if A is known 
not to be the maker or manufacturer of the goods he sells, but only to have selected 
and put them up and he uses a certain mark to indicate to his customers that they will 
thus have the benefit of his skill in selcclicm. then, in the terminology of the Penal Code 
the mark would be a property and not a trade-mark : but if the main purpose of the 

1 Dahyabhai Chakasha, (1904) 6 Born.!-. 2 
R. 513, 1 Cr. L. J. 581. j pgr Chandawkar, J., in ibid, p. 515 . 
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mark were to indicate the quality of the ©x>ds, then even though A was not the 
maker of them, it would be a trade-mark and not a property-mark. On the other 
hand, a mark may be applied to a natural product as distinguished from a manufac¬ 
tured one and though such mark would then probably be called in Indian law a 
property-mark, it would be equally protected by English law as a trade-mark. 

• The words “ The National .Bank of India " impressed on gold bars imported 
by the bank constituted their “trade-mark” and not their “property-mark”, for the 
object of the mark was not to inform the public that the gold belonged to the bank 
but to give an assurance that the gold no matter whose property it might be for the 
time being was imported and was guaranteed by the bank^ 

482. Whoever^' uses any false trade mark or any false pro- 
Pi»ista»i ioT P?'';y shall, unless he proves that he acted 

using a false trade Without intent to defraud, be punished with impn- 
mark. sonment of either description for a term which may 

extend to one year, or with fine, or with both. 


COMMENT. 


The use of false trade-mark (with ‘ intent to defraud') constitutes the offence 
under this section. If the maker of an article puts on it the trade-mark of another 
maker and he does this with the intention that purchasers may be induced to believ e that 
the article was made by such other maker, he commits this offence. It will be’no 
defence to show that the article is in every respect equal or even superior to similar 
articles made by the other maker, if the offender intended to practise deception and used 
the mark for this purpose. Where the trade-marks are so different that no one would 
be misled, no offence is committed. 

1. ‘ Whoever —^This word means the same thing as “ every person who 
and shows that the provisions of the section apply to persons gener^ly. In law a 
corporation is a person. A limited company or a corporation is liable for using a 
false trade-mark or property-mark*. 

Statutory application.—See the Bombay Abkari Act (V of 1878), s 46 (c)- 


PRACTICE. 

Evidence.—For using a false trade-mark prove (1) that the accused mar^ 
the goods in question, or some case, package, or receptacle containing goods; or tha 
he used some case, package, or receptacle bearing some mark. 

(2) That the accused diff as above m a manner reasonably calculated to caUK 
it to be believed that the goods so marked, or the goods contained in the receptacle 
So marked, were the manufacture or merchandise of some person. 

(3) That such goods are not the manufacture or merchandise of that 
For using a false property-mark prove (I) that the accused marked 

property or goods in question, or some case, padcage, or receptacle containing 
property or goods; or that he used some case, package, or receptacle bearing sow 
mark. _ 

(2) That the accused did as above in a manner reasonably calculatedto ca 
it to be believed that the property or goods so marked, or the property or goods co 
tamed in the receptacle so mark^, belonged to some person. 

(3) That such property or goods did not belong to that perso^. 

Onus.—An important alteration of prindple has been made in 

offences under this section. Ordinarily, it is incumbent on the prosewtion to p 
that the person charged had acted wiUi intent to defraud ; under this section 
incumbent on the person charged to prove that he acted innocently or that be a 


» Lokuma!. (1914) 8 S L. R. 199, 16 Ct. 
L. J. 230 

2 Seena M. Hanig tc Co. v. Lxptans 


(1914) 7 L B, R. 306, 15 Cr. I- J- 331) 
Pahr Mahomed, (1929J Cr. C. 498. 
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^^thout micnt lo defraud If the accused proves that he acted without intent to de¬ 
fraud, he IS entitled to be acquitted E\t3i though no cases of purchasers having been 
decciN-cd by tlie use of false trade-mark arc proved, this fact standing alone is in¬ 
sufficient to justify the contention that the accused acted without intent to defraud. 
The state of mind of Uie person responsible for the introduction of the trade-mark is 
a most relevant fact which can be cstabhslicd by evidence. In the absence of such 
evidence the accused cannot be held to have disdtargcd the onus of proving want of 
intention which was upon him‘ 

Procedure.—Not cognizable—Warrant—Bailable—Compoundable when per¬ 
mission is given by the Court before which the prosecution is pending—Triable by 
Presidency Magistrate, or Magistrate of the first or second class 

See ss. 8 and 9 of the Indian Merchandise Marks Act (IV of 1889), the for¬ 
mer of which provides for unintentional contravention of the law relating to marks 
and description, and the latter for forfeiture of goods when a person is convicted under 
this sectioa They run as follows:— 

8. l^Tierc a person is accused under s 482 of the Indian Penal Code of using 
a false trade-maik or property-mark by reason of his having applied a mark to any 
goods, property or rcceptade in the manner mentioned in s. 480 or s. 481 of that Code, 
as the case may be, or under s 6 of this Act of applying to goods any false trade 
description, or under s. 485 of the Indian Penal Code of making any die, plate or 
other instrument for the purpose of counterfeiting a trade mark or property mark 
and proves— 

(a) that in the ordinary course of business he is employed, on behalf of other 
persons, to apply trade marks or property marks, or trade descriptions, or, as the 
case naay be, to make dies, plates or other instruments for making, or being used in 
making, trade marks or property marks, and that in the case which is the subject of 
the charge he was so employed and was not interested in the goods or other things by 
way of profit or commission dependent on the sale thereof, and 

(b) that he look reasonable precautions against committing the offence 
charged, and 

(c) that he had, at the time of the commission of the alleged offence, no 
reason to suspect the genuineness of the mark or description, and 

(d) that, on demand made by or on behalf ol the prosecutor, he gave all the 
information in his power with respect to the persons on whose behalf the mark or 
description was applied, he shall be acquitted. 

9. (1) When a person is convicted under s 482 of the Indian Penal Code 
of using a false trade mark or under s 486 of (hat Code of selling, or exposing or 
having in possession for sale or any purpose of trade or manufacture, any goods or 
things with a counterfeit trade mark applied thereto, or under s 487 or s 488 of that 
Code of making, or making use of, a false mark, or under s. 6 or s. 7 of this Act of 
applying a false trade description to goods or of selling, or exposing or having in 
possession for sale or any purpose of tiade or manufacture, any goods or things to 
which a false trade description is applied, or is aojuitted on proof of the matter or 
matters specified in s. 486 of the Indian Penal Code or s 7 or s. 8 of this Act, the 
Court convicting or acquitting him may direct the forfeiture to Her Majesty of all 
goods and things by means of, or in relation to, which the offence has been committed 
or, but for such proof as aforesaid, would have been committed. 

(2) When a forfeiture is directed on a conviction, and an appeal lies against 
the conviction, an appeal shall He against the forfeiture also. 

(3) Y^en a forfeiture is directed on an acquittal and the goods or things to 
which the direction relates are of value exceeding fifty rupees, an appeal against the 
forfeiture may be preferred, within thirty days from the date of the direction, to the 
Court to which in appealable cases appeals lie from sentences of the Court which 
directed the forfeiture. 

Civil action.—^\Vhen a bona fide dispute exists between the parties as to the 
I Pakir Mahomed. I1929I Cr. C 498. 



right to use a trade-mark, action should be taken before a civil and not before a 
cnminal Courth 

Charge.— {name and office of Magistrate, etc.,) herdsy charge you {name 
of accused) as follows :— 

That you, on or about the-day of-, at-, counterfeited a trade-mark 

(or property-mark), to wit-, to denote that certain goods were the manu¬ 

facture of AB, whose manufacture they were not (or were the property of AB, whose 
property they were not) in a manner reasonably calculated to cause it to be believed 
that such goods were the manufacture (or property) of AB; and that you thereby 
committed an offence punishable under s. 482 of the Indian Penal (3ode and within 
my cognizance. 

And I hereby direct that you be tried on the said charge. 

483. Whoever counterfeits* any trade mark or property mark 

Counterieiiini: a '’5' “"r s^all be punished 

trade mark or with imprisonment of either description for a 
us^ed by^iothTr^^ which may extend to two years, or with 

fine, or with both. 

COMMENT. 

Where the trade-mark of the complainant’s goods contains a name to which 
there might be no right of exclusive use, and anther person using a sunilar trade¬ 
mark with the same name is charged with selling goods marked with a counterfeit 
mark, a material circumstance that has to be considered in the case is what the 
general effect of the trade-mark adopted by the aoused is and whether an incautious 
purchaser would be led to believe that he is buying the complainant’s goods*. 

1. ‘ Counterfeits'.—See s. 28, supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused counterfeited the mark in question. 

(2) That such mark is the trade-mark or property-mark of some person. 

(3) That it was so used by that person. 

Procedure.—Not cognizable—^Warrant—Bailable—Compoundable when per¬ 
mission is given by the Court before which the prosecution is pending—^Triable by 
Presidency Magistrate or Magistrate of the first or second class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows :— 

That you, on or about the-day of-, at-counterfeited a trade-mark 

or property-mark to wit-, used by AB, and that you hereby committed an offence- 

punishable under s. 483 of the Indian Penal Code, and within my cognizance. 

And 1 hereby direct that you be tried on the said tdiarge. 

484. Whoever counterfeits* any property mark used by 
Counterfeiting a public servant*, or any mark used by a public ser- 

mark used by a yant to denote that any property has been manu- 
pu 1 C servant. factored by a particular person or at a particular 
time or place, or that the property is of a particular quality or has 
passed through a particular office, or that it is entitled to any ex¬ 
emption, or uses as genuine any such mark knowing the same to be 
counterfeit, shall be punished with imprisonment of either des- 

1 Suija Prasad V.Jlfahabir Prasad, (1907) * NaUaya Piliai, (1895) 1 War K6- 

11 C W. N. 887. 6 Cr. L. J. 151. 
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criptioa for a term which may extend to three years, and shall also 
be liable to fine. 

COMMENT 

The olTcnce under tins section is an aggravated fonn oi the offence described 
in the preceding one. .\n enlianced punishment is. therefore, given where a property- 
mark used by a public servant is counterfeited. 

1. ’ Counterfeits —See s 23. sufna. 

Z, ' Public servant ’ —See s 21, supra. 

PRACTICE 

Evidence.—Prove fl) tliat the accused counterfeited the property-mark, or 
some other mark in question 

(2) That such mark is used by some public servant. 

(3) Tliat it was used to denote that Uic property had been manufactured by 
.a particular person : or at a particubr time or place ; or tliat the property was of a 
particular quality, or had passed tlirough a particular office, or was entitled to some 
exemption. 

Or prove— 

(1) That the accused used the property-mark, or some other mark in question. 

(2) and (3) as above 

(4) That he used the mark as genuine. 

(5) That when he used it he knew the same to be counterfeit. 

Procedure.—Not cognizable—Summons—Bailable—^Not compoundable—Triable 

by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge.—I {name and office of Afagistrate, etc.,) hereby charge you (name 
of accused) as foUow'S :— 

That you, on or about the — day of-at-, counterfeited any mark 

(or property-mark), to wit-, used by a public servant, to wit-, to denote that 

some property was manufartured by AB (or at a particular time or place, to wit-, 

or that the property was of a particular quality, to wit-, or had passed through a 

particular office, to wit-, or that it was entitled to a certain exemption, to wit-J 

(or used as genuine a mark, to wit-, knowing the same to be counterfeit), and 

that you thereby committed an offence punishable under s. 484 of the Indian Penal 
Code, and wiUun my cognizance (or within the cognizance of the Court of Session 
(or the High Court)). 

And I hereby direct that you be tried (by the said Court (m cases tried by 
Alagistrale omit these words)] on the said charge. 

485. Whoever makes or has m his possession any die, plate or 
other instrument for the purpose of counterfeiting 
a trade mark or property mark, or has in his posses¬ 
sion a trade mark or property mark for the purpose 
of denoting that any goods are the manufacture or 
merchandise of a person whose manufacture or mer¬ 
chandise they are not, or that they belong to a person to whom they 
do not belong, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to three years, or with fine, 
or with both. 

COMMENT. 

The making or possession of instniments for counterfeiting a trade-mark or 
property-mark is hereby punished. Thfe scctwo resembles ss. 235, 256 and 472. 


Making or pos¬ 
session o! any 
instrument for 

counterfeiting a 
trade mark or 
property mark. 
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As to the definition of “possession”, see s. 27, supra. 

Where a trade-mark consisted of an impression moulded in glass of which bot¬ 
tles were made together with label and the accused was found in possession of the 
mould with the intention of counterfeiting that trade mark, although the apparatus 
for coimterfeiting the label which would complete the trade-mark had not been found, 
it was held that he could be convicted under this section'. 

PRACTICE, 

Evidence.—Prove (1) that the accused made, or had in his possession, the die, 
plate, or instrument in question. 

(2) That such die, etc, was for the purpose of counterfeiting a trade-mark 
or property-mark 

Or prove— 

(1) That the accused had in his possession the trade-mark or property-mark 
in question. 

(2) That he possessed such trade-mark or property-mark for the purpose of 
denoting that goods bearing such mark were the manufacture or merchandise of some 
person, or that they belonged to some person 

(3) That such goods were not the manufacture or merchandise of that per¬ 
son or that they did not belong to that person. . 

Procedure.—^Not cognizable—Summons—Bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

See ss. 8 and 9 of the Merchandise Marks Act, 1889, set out under s. 482, 

486. Whoever^ sells, or e.xposes, or has in possession* for sale 
Selling goods Or any purpose of trade or manufacture, any goods 
SSterfeit^^de things With a counterfeit trade mark’ or proper- 
maik or proputy ty mark affixed to or impressed upon the same or 
to or upon any case, package or other receptacle 
In which such goods are contained, shall, unless he proves— 

{a) that, having taken all reasonable precautions against com¬ 
mitting an offence against this section, he had at the time of the 
commission of the alleged offence no reason to suspect the genuine¬ 
ness of the mark, and 

(6) that, on demand made by or on behalf of the prosecutor, 
he gave all the information in his power with respect to the per¬ 
sons from whom he obtained such goods or things, or 

(c) that othenvise he had acted innocently, 
be punished with imprisonment of either description for a term 
which may extend to one year, or.with fine, or with both. 

COMMENT, 

Object.—This section saves from punishment persons dealing with 
ing false trade-marks if they are able to prove that after taking reastxiable 
tions they had no ground to suspect the genuineness of the mark, and that they P ^ 
all the information in their power as to the source from which the goods were . 
ed or that otherwise they had acted innocently m the matter. Thus they arc sa 
from punishment, and it becomes posable to trace the goods to ^e 
tion 17 of the Merchandise Marks Act may be compared with this section, see 
Appendix where it is set out in full. 

Scope.—This section does not extend to persons who act as 
and intermediaries only between the importers and manufacturers and ord 

» Abdui Sovan V. Ramatti Mokan, [19301 Cr- C. IIW. 32 Cf. U J. 13®- 



SECS, 4S5-4S6 1 


TR.U}£*MARKS. 


1175 


goods marked vsith a counterfeit trade-mark, which is seized on the way and which 
never reaches Uic place of business* 

1 . • Whoever’.—This word includes a limited liability company or a cor- 
poration*. 

2. * Possession —See s. 27, supra 

3. * Counterfeit trade*mark ’ is one by means of which resemblance to a 
genuine one is intended to deceive and to lead a purdiaser to imagine that the coun¬ 
terfeit is in reality the genuine article*. A general resemblance constitutes infringe¬ 
ment*. A representation tliat the goods of tlie manufacture of A are those of B 
need not be made orally or m writing, but it may be made by the manner in which 
the goods are made up by the wTapper or by the name or design. The counter¬ 
feit IS itself a representation*. 

WTicre a person sold books with a counterfeit property-mark, it was held that 
he was guilty of an offence under this section*. 

li^ere the accused used marks on his bars which were likely to deceive an 
ignorant and unwary purchaser, but which did not bear a rcscniblance close enough to 
deceive a person of ordinary observaaon comparing the two marks side by side, it 
was held that the accused was guilty of using a false trade-mark under s. 482 and 
rwt of using a counterfeit trade-mark under this section?. K. a merchant of Calcutta, 
ordered certain goods from Europe, but refused to lake delivery of the consignment 
on its arrival in Calcutta. The goods were thereupon sold in the market with the 
labels of the Arm of K attached thereto, and were purchased by M, a dealer in piece- 
goods. M sold the goods without removing the labels of K and was convicted under 
tWs section (or selling the goods with a counterfeit trade-mark. It was held that 
no offence had been commiti^ by hL either under s. 482 or under this section*. The 
accused was in possession of certain goods which bore the complainant’s trade-mark. 
The manufacturers of the goods in Japan had by mistake cither put the complain¬ 
ant’s trade-mark on the goods or had forwarded the goods to a wrong party from 
whom the accused had purchased them in good faith. It was held that the accused 
had not committed an offence under this section because the mark was not counterfeit 
as deAnol by s. 28, nor could it be said that he had ommitted an offence under ss. 480- 
and 482 beausc there was no intention on his part to defraud*. The complainant 
and the accused were manufacturers of aerated waters. At the place where the parties 
carri&l on their business it was a common practice for various kinds of bottles to be 
used by different mineral-water manufacturing Arms indiscriminately, i.e., bottles of 
one Arm were sent by customers to another Arm for being Ailed with mineral water. 
The accused Arm thus came to use the bottles of the complainant Arm It was held 
that since there was no intention to do anything harmful, the accused Arm was not 
guilty of any offence'**. 

As to the meaiung of the word ‘ counterfeitsee s. 28, supra. 

Statutory application.—See the Bombay Abkari Act (V of 1878), s. 46 (d) • 
Madras Abkari Art (I of 1886), s. 57 (d). 


PRACTICE. 

Evidence.—Prove (1) that the accused sold, or exposed or had in possession 


1 Hargobtnd V. Greaves, Colton & Co. 
Bombay. (1902) P. R. No. 32 of 1902 

2 SeencT M. Haniff & Co. v. Liptons Ltd., 
(1914) 7 L B. R. 306, 15 Cr. L. J. 337. 

3 Hargobtnd V. Rail: Bros, (1902) P. R 
No. 35 of 1902. 

* Ganpat Stlaram Mukadam, (1914) 16 
Bom. L. R 78; contra, Petley & Sons V. 
Stephen Ah Kyum, (1903) 2 L B. R. 159, 
on appeal, Stephen Ah Kyun v. James Petley, 
(1903) 10 Burma L. R. 84 
> Tapidas Dutlabhdas, (1907) 9 Bom. L. 


R. 732, 6 Cr. L J 75 
• Kanai Das Baira^t v. Radha Shyam 
Basaek, (1898) 26 Cal. 232. 

L^J 8 S. L. R, 199, 16 Cr. 


V. R. Solomon. 

(1925) 4 Ran. 16. 

S. Olpadualla v. James n'tieht 
(1928) 32 C W. N. 1115, 30 Cr. L. J. ffll. ’ 
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for sale or some purpose of trade or manufacture, the goods or things in question. 

(2) That such goods or things had some trade-mark or property-mark affix¬ 
ed to, or impressed upon them, or had some trade-mark or property-mark affixed to, 
or impressed upon, some case, package, or other receptacle in whi^ they were con¬ 
tained. 

(3) That such trade-mark or property-mark was counterfeit. 

Where a person is charged with the commission of an offence under this sec¬ 
tion and the facts mentioned in the first paragraph thereof are proved, there are two 
alternative defences open to the accused : the first being that indicated by clauses {a) 
and {b) of the section read together, and the second being that indicated by clause 
(c). The first defence presupposes that the person charged believed the trade-mark 
in question to be a genuine one. The second defence presupposes that the person 
charged did not know that the trade-mark in question was the trade-mark of any firm 
or person* 

Onus.—The onus is not on the complainant to show that the accused acted 
dishonestly, but on the accused to bring himself within the exception’. 

Procedure.—Not cognizable—Summons—Bailable—Compoundable when per¬ 
mission is given by the Court before which the prosecution is pending—^Triable by 
Presidency Magistrate, or Magistrate of the first or second class. 

In Dowlat Ram's case* Maclean, C. J., said : " It seems to me that when a case 
of this class (counterfeiting a trade-mark) is brought into a criminal Court, if ffie 
Magistrate is of opinion that there is a bona fide dispute as to whether the complain¬ 
ant has any trade-mark at all or whetlier the accused is or is not entitled to use the 
mark he is using, I say, if the Magistrate is satisfied that there is this bona fide dis¬ 
pute, he should not deal with the matter as a aiminal matter, but leave it to the com¬ 
plainant to maintain, if he can, in a dvil Court the right which he daims. If 
the decision of the civil Court it be found that he has a trade-mark, and that the 
accused is fraudulently counterfeiting that trade-mark, the case could tlien be pro¬ 
perly brought into a criminal Court under the section (s. 486) to which I have re¬ 
ferred " 

Jurisdiction.—A Magistrate has jurisdiction to try an offence under this sec¬ 
tion, although the ^e, or the trade, or the manufacture, be not intended to take place 
within the jurisdiction of a Court in which the complaint is lodged. Possession of 
4:ertain tins of clarified butter at Howrah, bearing a counterfeit trade-mark though in¬ 
tended for sale m Rangoon, constituted an offence committed at Howrah*. 

Limitation.—Prosecution should be instituted either before the expiration of 
three years after the commission of the offence or within one year from the first dis¬ 
covery of it by the prosecutor’. The limitation runs from the date of the infnnp- 
ment complained of, and “offence” means the offence charged®. A prosecution for 
using a counterfeit trade-mark need not be instituted within three years of the 
first of the series of offences committed by the accused but can be instituted witlun 
three years of the specific offence complained against*. 

Forfeiture.—See s. 9 of the Merchandise Marks Act, 1889, set out m the 
Appendix. 

Charge.—I (name and office of MagtstTote, etc.) hereby charge you (name 
of accused) as follows :—, , 

That you, on or about the-day of-, at-, sold (or 

had m possession for sale, etc.), certain goods, to wit-, with a counterfeit tra 

1 Ihht Baihsh, (1897) 17 A. W. N. 99. 

* Holland Bombay Trading Co. v. Buk- 
tear Mull. (1903 ) 8 C W. N. 421, 

» (1905 ) 32 CaL 431. 436. 

* Yusu} Mahomed Abaruth v. Bansidhur 
Snaogi. (1898) 25 Cal. 639. 

‘ Merchandise Marks Act, 1889, s. 15; 


Xuppcll V. Ponnusami Tetan, S 

Mad 488; Akskoy Kumar Dey. (19-.a) 
a W. N. 699, 30 Cr L. J. 25Z 
• Nagendranath Shaha, (1929) 57 

' * Muhammad Ahmad, (1930) 32 Cr. U- J* 
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mark (or property-mark], to wit-, aflixed to [or impressed upon] the said goods, 

and that jrou thereby committed an offence punishable under s. 486 of the Indian Penal 
Code, and within my cognizance. 

And 1 hereby direct that you be tried on the said charge. 

487, Whoever makes any false mark upon any case, package 
or other receptacle containing goods, in a manner 
reasonably calculated to cause any public servant 
or any other person to believe that such receptacle 
contains goods which it does not contain or that it 
does not contain goods which it docs contain, or that the goods con¬ 
tained in such receptacle are of a nature or quality different from 
the real nature or quality thereof, shall, unless he proves that he 
acted without intent to defraud’, be -punished with imprisonment 
of either description for a term which may e.\tend to three years, or 
with fine, or with both. 


Makiug a false 
xsark upon any 
rccrptacle con¬ 
taining gooda. 


COM MENT. 

The fraudulent making of false marks of any description on goods for the pur¬ 
pose of dcceit’ing public servants such as custom oiheers, is punishable under this 
section. Thus, importation of contraband goods under false marks will come under 
the purview of this section. This section, therefore, is more comprehensive than 
ss. ^2 and 486. 

1. * laceoc to defraud '.—See ss. 45 and 486, supra. 

PRACTICE. 

Evideoce.—Prove (1) that the accused made some mark upon some case, 
package, or other receptacle containing pxtds- 

(2) That such mark was a false mark. 

(3) That he did so in a manner reasonably calculated to cause some public 
servant ot some other person to believe (a) that such receptacle contained goods 
which it did not contain, or {b) that it did not contam goods which it did contain, 
(e) that the goods contamed in such receptacle were of a nature or quality different 
from the real nature or quality thereof. 

Procedure.—^Not cognizable—Summons—Bailable—Not compoundable—Tri¬ 
able by Court of Session, Presidency Magistrate, or Magistrate of the first or second 
class. 

Forfeiture.—See s. 9 of the Merchandise Marks Act, 1889, set out in the 
Appendix. 

Charge.—I (tiome end office o/ Mogislrale, etc.) hereby charge you {name 
of accused) as follows :— , 

That you, on or about the-day of-, at-, made a false mark, 

to wit-upon a cale, to wit- , (or package or other receptacle containing 

goods) in a manner reasonably calculated to cause a public servant, to wit_ , 

(or AB) to believe that such case contained goods, to wit-, which it did not con¬ 

tain [or that it did not contain goods which it did contain (or that the goods con¬ 
tained in such receptacle were of a nature or quality different from the real nature or 
quality thereof)}, and that you thereby committed an offence punishable under s. 487 
of the Indian Penal Code, and within my cognizance [or withhi the cognizance of the 
Court of Session (or the High Court)]. 
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And I hereby direct that you be trial [by the said Court(m cases tried by 
Magistrate omtt these words) ] on the said charge. 

488. Whoever makes use of any such false mark in any man- 
Punishment /or prohibited by the last foregoing section shall, 
making use of any Unless he proves that he acted without intent to de- 
such false mark. fraud^, be punished as if he had committed an of¬ 
fence against that section. 


COMMENT. 

This section punishes the making use* of a false mark. The foregoing section 
punished the making of such a mark. 

1. * Intent to defraud —See ss. 45 and 486, supra. 

PRACTICE. ’ 

Evidence.—^Prove (1) that the accused made use of some mark upon some 
case, package, or receptacle containing goods. 

(2) and (3) same as for s. 487. • 

Procedure.—Not cognizable—Summons—^Bailable—Not compoundable— Tri¬ 
able by Court of Session, Presidency Magistrate, or Magistrate of the first or second 
class. 

Forfeiture,—See s. 9 of the Merchandise Marks Act, 1889, set out in the 
Appendix. 

Charge.—See s. 487, supra. 

489. Whoever removes, destroys, defaces or adds to any pro¬ 
perty mark, intending or knowing it to be likelj^ 
that he may thereby cause injury* to an^ person j 
shall be punished with imprisonment of either des¬ 
cription for a term which may extend to one year, 
or with fine, or with both. 

COMMENT. 

This section punishes the tampering with of a property-mark. Criminal in¬ 
tention or knowledge on the part of the accused is required under it. 

1. 'Injury'.—See S..44, supra. 

2. 'Person'.—See s, 11, supra. 

PRACTICE. 

Evidence.—Prove (1) that the mark in question is a property-mark. 

(2) That the accus^ removed, destroyed, or defaced, or added to, s 

mark, ^ _ ... 

(3) That he did so intending thereby to cause injury to some person; or 
he did so knowing that he might therdiy cause injury to some person. 

Procedure.—Not cognizable—Summons—^Bailable—Not compoundable Tn 
able by Presidency Magistrate, or Magistrate of the first or second class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you (ttamt 
of accused) as follows :— , 

That you, on or about the-day of-, at ■, removed 

ed, defaced or added to) a property-marlq to wit-, intending [or kiwwing i 

be likely] that you might thereby cause injury to AB, and that you thereby comim 


• Tampering with 
property mark 
with intent to 
cause injury. 
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ted an offence punishable under s. 4S9 of tlie Indian Penal Code and \YitIiin my cog. 
nlzancc. 

And I hereby direct Uiat >-ou be tned on tlie said cliarge. 

Of Currency-Notes and Bank-Notes. 

•fSpA. Whoever countcrfcits\ or knowingly performs any part 
Couniofating the process of counterfeiting, any currency-note 
oiiTOcy-notes or or bat\k-nolc, shall be punished with transporta- 
-notes. jJqjj Jqj. imprisonment of either des¬ 

cription for a term which may extend to ten years, and shall also 
be liable to fine 

Explanation. —For the purposes of this section and of sections 
489B, 4o9C and 489D, the expression “ bank-note” means a promis¬ 
sory note or engagement for the payment of money to bearer on de¬ 
mand issued by any person carrying on the business of banking 
in any part of the world, or issued by or under the authority of any 
State or Sovereign Power, and intended to be used as equivalent to, 
or as a substitute for, money. 

COMMENT. 

TWs section \% ^milar to ss 231 and 2^. 

Object—Sections •189A. 4S9B, 489C and 489D were introduced by the Cur. 
rency Notes Forgery Act (XII ol 1899), s. 2, in order to provide more adequately 
for the protection of currency-notes and bank-notes from forgery. Under the In¬ 
dian Penal Code, which was passed prior to the existence of a paper currency in 
India, currency-notes were not protect©! by any special provisions, but merely by the 
gener^ provisions applying to the forgery of valuable securities. Before these sec¬ 
tions were introduced, charges for forging currency-notes had to be preferred under 
■s. 467, for uttering them, under s. 471, and for making or possessing counterfeit plates, 
under s. 472. 'The provisions of s. 467 afforded sufficient means of dealing both 
with forgery generally and with forgery of currency-notes. But it was at times 
difficult to obtain a conviction under the other s©:tions. 

1 . * Counterfeits'.—See s. 28, sul»a. 

PRACTICE. 

Evidence.—Prove (1) that the note in question is a currency-note or bank-note. 

(2) That the accused counterfeited it, or knowingly performed any part of the 
process of counterfeiting it. 

A conviction under this section cannot be maintained unless it is proved that the 
accused really intended to counterfeit and cither did counterfeit or perform any part of 
the process of counterfeiting!. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—^Tri¬ 
able by Court of Session. 

Charge.—I (name and office of Magistrate, etc,) hereby charge you (name 
of accused) as follows :— 

That you, on or about the--—day of-, at^-, counterfeited (or 

knowingly performed a part of the process of counterfeiting, to wit-), a cur¬ 

rency-note (or a bank-note) (stale the value of the note), and thereby committed 
an offence punishable under s. 489A of the Indian Penal cide, and within the cogni¬ 
zance of the Court of Session. 

1 Meeta, (1917) 10 B. L. T. 255, 18 Cr, I... J, 362. 
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And I hereby direct that you be tried by the said Court on the said charge. 

489B. Whoever sells to, or buys or receives from, any other 
Using as genuine P^^^on, or Otherwise traffics in or uses as genuineV 
forged or counter- any forged or counterfeit currency-note or bank- 
OT^bSnotE?^°^ knowing or having reason to believe the same- 

to be forged or counterfeit, shall be punished with 
transportation for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable- 
to fine. 


COMMENT. 

The object of the Legislature in enacting this section is to .stop circulation oL 
forged notes by punishing all persons who, knowing or having reason to believe themj 
to be forged, do any act which would lead to their circulation. 

This section resembles ss. 239, 241 and 258. A person who knowingly sells a 
forged note to a person who also knows it to be forged is guilty under this section^. 

1. 'Uses as genuine'.—The words “as genuine” govern only the verb- 
“ uses ” and not any other verb*. 


PRACTICE. 

Evidence.—Prove (1) that the currency-note or bank-note in question was 
forged or counterfeited. 

(2) That the accused sold to, or bought or received from, some person, or 
trafficked in, or used as genuine, such currency-note or bank-note. 

(3) That when he did so he knew or had reason to believe that it was forged- 
or counterfeited. 

Where the accused is charged with using as genuine a forged note, the burden, 
is on the prosecution to prove that at the time when the accused was passing the note 
he knew that it was a forged one, and the mere possession of it by. him does not place- 
the burden on him to account for its possession and to prove his iimocent possession 
thereof^. 

Procedure.—Cognizable—Warrant —^Not bailable—Not compoundable—^Triable- 
by Court of Session. 

Charge.—I {name and office of Afagtslrale, etc.,) hereby charge yoa (name 
of accused) as follows:— 

That you, on or about the-day of- , at-, sold to AB (oj 

bought from AB, etc,) a forged (or counterfeit) currency-note, to wit-. know¬ 

ing {or having reason to believe) the same to be forged (or counterfeit), and that 
ther^y committed an offence punishable under s. 489B of the Indian Penal Code,, 
and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

489C. Whoever has in his possession* any forged* or counter- 

Possesa n currcncy-notc or bank-note, knowing or hav- 

forge^^^ttjuntw- ing Fcason to believe the same to be forged or coun-. 
feu cunency-notes terfeit and Intending to use the same as genuine or 
“ that it may be used as genuine, shall be punished- 

with imprisonment of either description for a term which may ex- 
tend to seven years, or with fine, or with both. 

» Rannum, (1925) 7 Lah. 84. * Habu, (1924) 25 Cr. L. J. 935. 

3 Bhika Ram, (1925) 27 Cr. L. J. 638. 



SECS. -iSSA-lSSD.l 


HIAIS'MAKKS. 


1181 


COMMENT. 

This section deals with possession of a forged or counterfeit currency-note or 
bank-note knowing or having reason to believe the same to be forged and intending to 
use It as genuine. It resembles ss. 242, 243 and 259. 

1. ' Possession —See s. 27, supra. 

2. * Forged '.—See ss. 463, 464 and 470, supra. 

3. * Counterfeit —See s. 28, saJiTO. 

PRACTICE. 

Evidence.—FTove (1) that the currency-note or bank-note in question was 
forged or ccunUsfeilcd. 

(2) That the accused was in possession of it. 

(3) That he at the time of his possession knew, or had reason to believe, 
that It was forged, or counterfeited 

(4) That he intended to use it as genuine or that it might be used as genuine. 

The onus lies on the prosecution to prove circumstances which lead clearly, 

indubitably and irresistibly to the inference that the accused had the intention to foist 
the notes on U\e public Such intention can be proved by collateral circumstances 
such as that the accused had palmed olT such notes before, or that he was in posses¬ 
sion of such and similar notes in such large numbers that his possession for any 
other purpose is inexplicable*. 

Procedure—Cognizable—Warrant—Bailable—Not compoundable—Triable by 
Court of Session. 

Qiarge.—I (nome end oi^ce of MaiUlrate, etc-,) hereby charge you (wome 
of accused) as follows:— 

That >ou, on or about the- —day of-, at-had in your posses¬ 

ion a forged (or counterfeit) currency-note (or bank-note), to wit——, knowing 
(or having reason to believe) the same to be forged (or counterfeit) and ’ intending 
to use the same as genuine or that it may be used as genuine, and that you thereby 
committed an offence punishable under s. 469C of the Indian Penal Code, and within 
the cognizance of the Court of Session (or the High Court). ' i 

And 1 hereby direct that you be tried by the said Court on the said charge. 

489D. Whoever makes, or performs any part of the process 
of making, or buys or sells or disposes of, or has in 
his possession', any machinery, instrument or mate¬ 
rial for the purpose of being used, or knowing or 
having reason to believe that it is intended to be used, 
for forging or counterfeiting’ any currency-note on 
bank-note, shall be punished with transportation for 
life, or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

COMMENT. 

This section is analogous to ss. 233, 234, 256, 257 and 485. It was introduced 
into the Code by Act XII of 1899. , ^ 

1. ' Possession ’.—See s. 27, supra. 

2. * Counterfeiting ’—See 8. 28, supra. For a thir^ to be ter- 

feit there should be some sort of resemblance sufficient to cause decep ' ca'-'" 

1 But Singh,' (1^0) 11 Lah. 555. 


Making or pos¬ 
sessing instnimenta 
or materials /or 
forging or counter- 
feiwig cunencT- 
notes or bank¬ 
note 
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of counterfeiting currency-notes, where the ability of the accused persons and the 
capacity of the materials with which they worked were not such as to produce a cur¬ 
rency-note which would mke in e\-en the most ignorant villager, it was held that 
there could be no conviction under this section read with s. 511 of the Code. The 
Court observed: “In the case of the counterfeiting of a currency note both ability 
and materials of a particular kind are required. If those materials and ability are 
not present, it cannot Be said that an act performed without the ability‘to counter¬ 
feit and without materials which may help to a useful counterfeiting would be an , 
attempt”!, \vhere the opinion of an exp^ witness was that with the use of the 
materials found in possession of the accused a five-rupee note could be counterfeited 
and it was further discovered that the acoiscd, who was a man of small means, had 
destroyed a five-rupee note while treating it chemically, it was held that it might 
safely be presumed that the intention of the accused was to counterfeit a five-rupee 
note with the materials produced in Court*. 


PRACTICE. 


Evidence.—Prove (1) that the thing in question was machinery, instrument 
or material necessary for or used in forging or counterfeiting a currency-note or bank¬ 
note. 

“ In some cases a mere inspection of the articles would satisfy the Court that 
they are capable of being used in the making of counterfeit notes. But where that 
is not the case, it is the duty of the Crown to adduce evidence of a competent and 
qualified witness who would be able to explain to the Court the process by which the 
instruments or materials in question could be used in making a counterfdt note... 
Instruments and materials which may be useful in making correct drawing of the 
outlines of the designs and figures of a currency-note may be of no use whatever in 
manufacturing counterfeit notes”*. 

(2) That the accused made, or performed, some part of the process of ni!»' 
ing the machinery, instrument, or material, in question; or that he bought, solo, 
or disposed of it; or that he had it in his possession. 

(3) That the object of the accused was that such machinery, instrument, 

or material might be used for the purpose of forpng or counterfeiting currency-not^ 
or bank-notes ; or that he knew, or had reason to believe, that the same was intended 
to be used for such purpose. ‘ 

Before the Court could come to the conclusion that the accused had the objects 
in question for the purpose of counterfdting, the prosecution should establish that he 
had formed in his mind the purpose or intention of counterfeiting currency-notes. 
The onus of doing so is <xi the Crown according to the language of the section—un¬ 
like the English law wherein the case of a dmilar offence with respect to the counter¬ 
feiting of Bank of,England notes, the onus is laid on the accused of proving a law¬ 
ful excuse “dor Imowingly having in his custody or possession any plate, ^ne^^o 
other material or any instrument or dedee for engraving a bank-note'. But 
the purpose and intention of the accused be proved, it is not necessary that aU 
articles required for counterfeiting should be found on him to hold him guilty 
an offence under the section. A man may not be able to command all the 3™“^ 
required for the purpose but he may be actually proved to be in possession of / 
some. This would not deter the Court from convicting him of an offence under me 
statute 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—Triable 


by Court of Session. 

\ Charge.—I (name and office of Ma^trate, etc.,) hereby charge you (name 

0 / accused) as follows:— , , 

That you, on or about the-day of-at-, made (or peri 

•/walaK (1928) 51 All. 470. won. (iSlAl X 766.^ 7^,769,^^ 


2 Ayy«&,\(1928)-26 A. L. X 1391. 30 
Cr. L. J. 47.' 

1 Per Abdur Rahim , J, in Abdul Sakt- 


hL L. T. 

* Per 
776. 


108. 109, ilO, 12 Cr. L. X ^37.^ 
Sundara Aiyar, J, in *btd, pp- < - 
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any part of the process of making, or bou^t or sold or disposed of, or had in your 

possession) an instrument (or matenal) to wit-—, for tlic purpose of being used 

(or knovring or having reason to believe Uiat it was intmded to be used) for forging 

(or cc^intcrfciting) a currency-note (or a bank-note), to wit-and tliat you 

thereby comnuttrf an offence punishable under s. 4S9D of the Indian Penal ciide 
and withm the cogmzance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said cliarge. 


CHAPTER XIX. 

Of the Criminal Breach of Contracts of Service. 

. . pbject.--The authors of the Code say: “ We agree with the great body of 
jurists m thinking that m general a mere breach of contract ought not to be an offence, 
but only to be the subject of a dvil action. 

“ To this general rule there are, however, some exceptions. Some breaches 
of contract are very likely to cause evil such as no damages or only very high dama¬ 
ges can repair, and are also very likely to be committed by persons from whom it is 
exceedingly improbable that any damages can be obtained. Such breaches of con¬ 
tract are, we conceive, proper subjects for penal legislation"*. 

490. [^Breach of contract of service during voyage or journey. 
Repealed by s. 2 and schedule of Act III of 1925.] 

491 . Whoever, being bound by a lawful contract^ to attend 

Breach of con- Supply thc wants of any person who, by 

tract to attend on reason of youth, or of unsoundness of mind, or of a 
supply wania disease or bodily weakness*, is helpless or incapable 
of providing for his own safety or of supplying nis 
own wants, voluntarily omits* so to do, shall be punished with im¬ 
prisonment of cither description for a term which may extend to 
three months, or with fine which may extend to two hundred rupees, 
or with both. 


COMMENT. 

Object.—The authors of the Code say : " We... .think that persons who con- 
■tract to take care of infants, of the dek and of the helpless lay thcmscl\’es under an 
obligation of a very peculiar kind, and may with propriety be punished if they omit 
to discharge their duty. "Hie misery and distress which their neglect may cause 
is such as the largest pecuniary payment would not repair; they generally come from 
the lower ranks of life, and would be unable to pay any thing. We therefore pro¬ 
pose to add to this class of contracts the sanction of the penal law "2. 

Ingredients.—^This section requires three essentials;— 

1. Binding of a person by a lawful contract 

2 Such contract must be to attend on or to supply the wants of a person who 
"is helpless or incapable of providing for his own safety or of supplying his 
by reason of (i) youth, or (»j) unsoundness of mind, or (t«*) disease, or (it') bodily 
weakness. 

3. Voluntary omission to perform the contract by the person bound by it. 

1. ’ Whoever, being bound by a lawful contract —Under this section it w 
-not the breach of contract towards the other party to the contract that is to be 
'garded, but the breach of the legal obligation towards the incapable person, wni 
Ihas been accepted and transferred by the contract. 

2. 'To attend on or to supply the wants of any person who, by fc^s^o 
-of youth, etc ’.—^The Law Commissioners observe: " We are not prepared to P***M 

as a criminal every menial servant, who quits his employer without a 
upon the expiration of the term for which he is hired, und^ ordmaiy circumstan 
"But we conceive that Clause 465 (s. 4911 may be improved in one respect 
as it stands, not to be applicable to any but those servants who have contra 
-specially to attend upon the sick, msanev Ac., but we think it should be made to app V 


* Note P, p. J70. 


2 Jbtd, p 171. 
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to scr% ants who arc or ou^t to be in attendant upon a sick or inline master, though 
they may have onJy contracted with him in the ordinary way, wiiiJe he was of sound 
body and mind, and to servants, whether engaged speafically for the purpose or not, 
who by the lawful command of that onployen have been ordered to take care of young 
children and have not objected to do so”^ The accused, a cook, on a morning 
whilst the complainant’s wife was ill dnd unable to supply her own wants, Je/t Jiis 
service without warning or permission. It was alleged tliat the illness ol the com¬ 
plainant’s wife was aggra\*ated thereby. It was held that the accused was engaged 
•only as an ordinary cook to a family, and was not bound to attend on, or to supply 
the wants of. any helple^ person, and that, therefore, this section did not apply to 
such a case^. 

3 . ' Voluntarily omits —The omission to perform the contract must be with¬ 
out any reasonable cause. A person who is disabled by illness cannot be said to 
voluntarily omit. As to the meaning of the word ‘ voluntarilysee s. 39 supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused entered into a contract to attend on, 
or supply the wants of, the person in question. 

(2) That such contract was a lawful one. 

(3) That, such person was helpless or incapable of providing for his own 
safety or of supplying his own wants. 

(4) That such helplessness or incapablencss was due to youth, or unsound- 
ness of mind, disease or bodily weakness. 

(5) That the accused omitted to attend on such person, or to supply his 

wants. 

(6) That he did so voluntarily. 

Procedure.—Not cogmcable—Summons—Bailable—Compoundable—Triable by 
Presidency Magistrate, or Magistrate of the first or second class—Triable sum¬ 
marily. 

492. [^Breach of contract to serve at distant place to luhich 
jeivant is conveyed at master's expense. Repealed by s. 2 and 
schedule of Act III of 1925.] 


2nd Rep. s. 329 Unrep. Cr. C. 354. 

Solomon. (1887) Cr. R. No 43 of 1887, 


L. C 38. 



CHAPTER XX. 

Of Offences relating to Marriage. 

493. Every man who by deceit causes any woman who is not 
CohabitatioQ lawfully married to him to believe fhat she is law- 
deciuuiiy^inducing f^IIy married to him and to cohabit or have sexual 
a belief oi lawful intercourse With him in that belief, shall be punished 
marnage. imprisonment of either description for a term 

which may e.xtend to ten years, and shall also be liable to fine. 

COMMENT. 

Object.—This section puni^es the offence committed when a man, either 
married or unmarried, induces a woman to become, as she thinks, his wi/e, but in 
reality his concubine. The form of the marnage ceremony depends on the race or 
religion to which the person entering into the marriage belongs When races are 
mi.\ed as m India, and religion may be changed or dissembled, this offence may be 
committed by a person falsely causing a woman to believe that he is of the same race 
or creed as herself and thus inducing her to contract a marriage, in reality unlawful, 
but which, according to the law under which she lives, is valid. Suppose a person 
half English half Asiatic by blood, calls himself a Mahomedan or Hindu and by 
this deception causes a Mahomedan or a Hindu woman to go through the ceremony 
of marriage, in a form which ?he deems valid and to cohabit with him, he has com¬ 
mitted this offence A man who dca-ives a woman into the belief that a ^^ain 
ceremony which he causes to be performed by some accomplice, constitutes a v^id 
marriage and thus induces the woman to cohabit with him, may be punished under 
this section'. 

Tlie act falling within tlie purview of this section will also come under cl. («) 
of 8 375 

Ingredients.—The section has two ingredients 

1. The deceit that causes a false belief in the existence of a lawful marnage. 

2 Cohabitation or sexual intercourse with the person causing sucli belief. 


PRACTICE. 


Evidence.—Prove (1) that the accused caused the woman in question 
believe that she was lawfully marned to him. , 

(2) That he induced that woman to cohabit with him under that belieh 

(3) That he caused such belief by deceit 

Procedure.—Not cognizable—^Warrant—Not bailable—^Not compoundable^ 
Tnable by Court of Session 


Complaint by the person aggrieved is necessary.—No Court shall ^2 
nizance of this offence except upon a complaint made by some person aggrieve y 
Charge.—I (name and office of Magistrate, etc.,) hereby charge you (hiJ'" 
of flccwsed) as follows:— . , „ rfrtaia 

That you, on or about the-day of- , at-, by deceit 

woman, to wit AB. who was not lawfully married to you, to believe that sne 
fully married to you, and, in that belief, cohabited or had sexual m er 
her; and that you thereby cximmitted an offence punishable under s. 49.5 0 Q^xt)- 
Penal Code, and within the cognizance of the C^it of Session (or the 

And I hereby direct that you be tried by the said Court on the sai 


M. & M 432. 


Cnminal Procedure Code, s. 198- 
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494 . Whoever, having a husband or wife living', marries in 
Mammg again case in which such marriage is void by reason 

dunng Wcume of of its taking place during the life of such husband 
husband or wife. qj. shall bc puiushcd With imprisonment of 

either description for a term which may e.xtcnd to seven years, and 
shall also be liable to fine. 

Exception .—This section docs not c.vtcnd to any person whose 
marriage with such husband or wife has been declared void by a 
Court of competent jurisdiction, , 

nor to any person who contracts a marriage during the life of 
a former husband or wife, if such husband or wife, at the time of 
the subsequent marriage, shall have been continually absent from 
such person for the space of seven years, and shall not have been 
heard of by such person as being alive within that time, provided 
the person contracting such subsequent marriage shall, before such 
marriage takes place, inform the person with whom such marriage 
is contracted of the real state of facts so far as the same arc within 
his or her knowledge. 

COMMENT. ^ 


This section punidvs the offence known to English law as bigamy. It makes 
the offence of bigamy punishable both as regards a person, having a wife living, 
marrying another and as regards a wile, having her husband living, remarrying, in 
any case in which such remarriage would be void by reason of its taking place dunng 
the life of such a mfe or husb^d. The person to whom the woman has remarried 
cannot be punished under this section. He can only bc charged with abetment of 
that offence*. 

Scope.—^This section docs not apply to Hindu or MaJiomedan males, who are 
allowed to marry more than one wife, but it applies to Hindu and Mahomedan females, 
and to Christians* and Parsis* of either sex. 

logrediencs.—This section requires :—• 

1. Existence of the first wife or husband whoi the second marriage is celebrated. 

2. The second marriage being void by reason of the subsistence of the first 
accoidmg to the law applicable to the person violating the provisions of the section. 

1. ‘Having a husband or wife living'.—The validity of a marriage in the 
case of Hindus, Mahomedans, Jews, Buddhists. Sikhs and Jams will be determined 
in accordance with their religious usa^. In the case of Christians it will be deter¬ 
mined by Act XV of 1872, of Parsis, by Act XV of 1865. The validity of a mamage 
celebratrf under the Special Marriage Act* wU be determined by its provisions. 

If the first marriage is not a valid marriage no offence will be committed by 
contracting a second marriage. For instance, if A marries B, a person within pro¬ 
hibited degrees of affiruty, and during B's lifetime marries'C, A has not committed 
bigamy*. 

“ A maniage, good by the laws of 'Wie country, is held good in all others, 
where the question of its validity may arise. For the question always must be, 
Did the parties intend to contract marriage ? And if they did that which in the place 
they were in is deemed a marriage, they cannot reasonably, or sensibly or safely, be 


1 A/umV, (1925 ) 24 A.L.J. 155. 27 Cr. 
L. J. 101. 

* Act XV of 1872. 

* Act XV of 1865. 


* -Act III of 1872, as amended by Act 
XXX of 1923. 

“ Chadmek, (1847) 11 Q. B. 205. See 
Xay. (1887) 16 Cox 292. 



•considered otherwise than as intending a marriage contract”*. But a union formed 
between a man ^d a w’oman in a foreign country, although it may there bear the 
name of mamag'e, and the parties to it may there be designated husband and wife, 
is not a valid marriage according to the law of England unless it be formed on the 
■same basis as marriages throughout Christendom, and be in its essence the volun¬ 
tary union for life of one man and one woman to the exclusion of all others^. 

* Living —It must be shown that the husband or wife is alive at the date 
•of the second mamage. .Uo 

Mahomcdan law allows a mioof to repudiate marriage on attainiog 
puberty.—“ Under the Mahomedan law, when a child is given in mamage by any 
person other than the father or grandfather, he or she has the option of either rati¬ 
fying It or repudiating it on attaining puberty.. .The only difference between the 
Sunni and tlie Shiah law on the question of option of puberty is that whereas accord¬ 
ing to the latter school a marriage ccmtractcd for a minor by a person other than 
father or grandfather is wholly ineffective until it is ratified by the minor on attain¬ 
ing puberty, according to the (Hanafi) Sunni school it continues effective unU it 
IS cancelled by the minor. Both schools give to the minor an absolute power either 
to ratify or to cancel the unauthorised marriage. The (Hanafi) Sunni law presumes 
ratification when the girl after attaining the age of puberty has remained silent and 
has allowed the husband to consummate the mamage’’*. B, a Mahomedan girl, 
whose father was dead, was alleged to have been given in marriage by her mother 
to J, some years before she attained puberty. Prior to her attainmg puberty, J 
sentenced to a term of imprisonment for UiefL While he was in jail. B, after she 
had attained puberty, contracted a marriage with P. The mamage with J 
never consummated. On J being released from jail, he proceeded to prosecute » 
and P for bigamy and abetment of bigamy, and also charged P with adultery. B 
was held that B and P had not committal any offence, because, assuming that o 
was properly married to J by B’s mother when B was a child, B had the option oi 
either ratifying or repudiating such marriage on attaining puberty*. It is not neces^ 
sary for repudiation by a Muhammadan minor girl of her marriage, which has not 
been consummated, and which has not been performed by her father, on her 
ing puberty, that the repudiation should be something akin to oral repudiation 
before witnesses. Marrying some other man, on attaining puberty, is enough to 
constitute repudiation*. . „ . 

A mkah marriage* or sagai^, or pat* marriage or anand marriage by a ^ 
professing Sikh religion though a monefi, falls within the purview of this 
but not /Amgarflio. It is doubtful if a marriage between an Oriya male mq 1^^*^ 
female is valid**; but a mamage between a Jat male and a Maxhabi female 
valid* 2, 

Marriage during iddat.—In a Bombay Sessions case it was held that 
medan woman marrying again during the lifetime of a husband uic-h' 

’her but within the period of iddat is not guilty of bigamy**. The Calcutta y 
Court holds the same view. It has laid down that under Mahomedan law 


1 Warrender v. WoTTender, (1835) 2 CL 
.& F. 488, 530; Brinkley v. Attorney-Genaai. 

(1890) 15 P. D. 76. 

2 Bethell v. Hildyard, (1888) 38 Ch. D. 
220. 

3 

19 C 
Ditti, 

Amin 

4- 

(1932._ . ..... 

1 O. D. 44, where the Court held thafr if a 
•diild marriage was not consummated by 
•cohabitation, a civil action for damages would 
Jie but not a prosecution under this section. 


J Slia/i VUah, (1934) 35 C.vl- J- 
< Judoo Mussulmanee, (1866 ) 6 > • 

Chamia. (1880) 7 C. L F. 354: 
Bissuram Koiree, (1878) 3 C. L R • 

* Karsan Goja: Bai Rupa, (1864) 

H. C 117; Rim,ee TeU v. Ratho Td*. 
(1899) 12 C P. L. R (Cr.) 19. ,q 
9 IValu Ram. (1923) 25 Cr. L J. 

» Cigal V. Phio, (1888) P. R. Na 23 o. 

tt Ramdnatkan, (1926) 28 Cr. 

12 Sahan Smeh v. Kobla Stngh. (1928) 
Lah. 372. _ , d i 207. 

« Sabiha, (1907) 9 Bom. L- R. J- 




SEC. 494.1 


OFFENCES RELATING TO MARRIAGE. 




maiiiage of a man. who subsequently embraces Christianity, becomes ipso facio- 
void, notwithstanding his reconversion to Islam during the period of tddat, and the 
wife, in contraaing a second mamage during such period, docs not commit bigamy 
under this section. A second mamage contracted by the wife during the period of her 
iddet is not \x)id by reason of its taking place during the life of the first husband 
but by reason of a special doctnne of the hlahomcdan law with which the Penal Code 
has nothing to do^. The former Chief Court of the Punjab decided that a second 
marriage contracted with a woman whose husband was dead and who was m the state 
of obsening her iddat being unlawlul under the Mahomedan law, no conviction under 
this section was sustainable^ 

Dliorcc.—Divorce dissolves a valid marriage, and the parties obtaining such 
dissolution can remarry Divorce is unknown to Hindu law, though it is custo¬ 
mary amongst lower classes of the Hindus. Driorce is allowed amongst the Maho- 
medans, the Parsis*, and the Natiw Christians*. 

2. 'Marries in any case in which such marriage is void by reason of its 
caking place during the life of such husband or wife—Where a person, already 
bound by an 'existing mamage, goes lliti>ugh with another person a form of mar¬ 
riage knowTi to, and recognized by. the law as capable of producing a valid marriage,, 
such person is guilty of bigamy, notwithstanding any special circumstances which, 
independently of the bigamous character of the marriage, may constitute a legal 
disability in the parties, or make the form of marriage resorted to inapplicable to 
their case^ It is immaterial even if the second mamage is void on another ground 
besides that of its being bigamous^. 

The word 'many' implies going through a form of marriage whether the 
same is in fact valid or not^. Even where divorce and remarriage are recognized 
by the caste custom, a second marriage of a Hmdu woman during the lifetime of her 
first husband without the first marriage being annulled by divorce or in some formal 
manner recognized by the caste usage as equivalent to divorce amounts to this offence. 

If the second mamage was an oUcncc at the rime it was performed, that offence can¬ 
not be obliterated by a subsequent divorce from the husband or by a settlement with 
him ev’en though such may be the caste usage*. 

The word 'void' is not used in the technical sense in which it is used in. . 
Mahomnlan law. The Code makes no distinction between a void and an invalid 
marriage and the term "void" as us^ in this section covers marriages of both 
classes’. 

It is immaterial whether the ceremony of the second marriage takes place 
within or beyond the King’s dominions'®. 

Good faith and mistake of law are no defences to a charge of bigamy". It 
is no defence in law to an indictment for bigamy that the accused, at the time of the 
alleged bigamous mam'age, believed, in good faith and on reasonable grounds, that 
he had been divorced from the bond of bis first marriage, if in fact he had not been- 
• divorced". 

Publicatioo of banns of marriage.—^The act of causing the publication of 


1 Abdul Chani v. Azizul Huij, (1911) 39 
CaL 409, 412 

2 Musst. Btbi. (1882) P, R. No. 43 of 
1882. 

J The Parsi Marriage and Divorce Act, 
XV of 1865. 

+ The Native Converts’ Mamage Dis¬ 
solution Act, XXI of 1866. 

s Henry Allen, (1872) L. R. 1 C C R. 
367; Jane Braun, (1843) I C & K 144. 
This view is not adopted in the Insh caw 
of Fanning. (1866) 10 Cox 411, where it is 
said that EngLsh cases are distinguishable m 
the bigamous morriafet in them were void 


for oonsanguini^ and not for fornication. 

< Curbaksh Singh V. Skama Singh, (1876) 
P. R. No. 19 of 1876. 

T Sant Ram, (1929) 11 Lah. 178; Lccat 
Government v. SMg (1935) 33 Cr. L. J. 161. 

* Gedalu (19321 36 L. W. 

237, 33 Cr. L. 

.. ) 29 P. L. H. 533. 29- 

• (1931) $fCr. 
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l^aims of marriage is an act done in the preparation to many but does not amount to 
an attempt to marry. Where, therefore, a man having a wife living, caused the 
"banns of marriage between him and a woman to be published, it was held that he 
could not be punished for an attempt to many again during the lifetime of his 
wife*. 


Whether custom a good defence to prosecution.-—The Bombay High Court 
has ruled that Courts will not recognize the authority of a caste to declare a mar¬ 
riage void, or to give permission to a woman to remarry. Bona fide belief that 
the consent of the caste made the second marriage valid does not constitute a defence 
to a charge of marrying again during the lifetime of the first husband^. A custom 
of the Talpada Koli caste, that a woman ctxild be permitted to leave the husband 
to whom she has been first married, and to contract a second marriage (naira) with 
another man durmg the lifetime of her first husband, and without his consent, was 
held to be invalid, as being entirdy opposed to the spirit of the Hindu law; and that 
such marriage was “void by reason of its taking place during the lifetime of such 
husband ”, and therefore punishable, as regards the woman, under this section’. 
Accused No. 1 was married to the oimplainant but the marriage was not consum¬ 
mated. Some time after the marriage, the complainant went to South Africa, and 
during lus absence there he did not write to hts wife, nor did he furnish her with 
maintenance. The accused obtained, according to the custom of her cast^ a release 
dissolving the marriage (fargali) from her caste people and mamed accused No. 2. 
It was hdd that the release was inoperative and that both the accused were guilty of 
bigamy* 

The Calcutta High Court has, however, upheld a caste custom which allowed 
a wife to undergo a nikah or sagat marriage after she was relinquished by her hu^ 
band*. Strict proof of such custom is essential*. According to the Madras Hi^ 
Court evidence of any such custom should be allowed by Courts^ In L/mi's case, 
the Bombay High Court did give countenance to the custom of a caste which alloww 
a husband for a sufificienC reason to divorce his wife. In this case a member o* 
-Ajanya ^jput Guzars caste executed a deed of divorce to his wife. The Court held 
on the evidence that the deed was proved; that in that caste a husband was, fo^ 
sufficient reason, such as incontinence, allowed to divorce his wife; that the deed 
had not been executed for a sufficient reason; and that, consequently, the parties 
entering into a second marriage were guilty of an offence under this section 

Conversion from Hinduism.—^Accxirding to Hindu law an ap(Ktate is nrf 
absolved from all civil obligations, the matnmonial bond remaining indissoluble A 
non-Christian marriage is not dissdved by the mere fact of the conversion of one o 
both of the parties to Christianity^. Hindu law does not recognize 
the part of a woman. A Hindu married woman who having a Hindu 
living marries a Mahomedan*® or a Christian*! even after becoming a Mahomet 
or Christian, as the case may be, commits bigamy. She can after adopting ^ 

medanism ask her Hindu husband to become Mahomedan or apply to a 
Court for dissolution of her marriage If this is done she can many without Ming 


* Peterson, (1876) 1 All. 316. 

2 Sambhu Raghu, (1876) 1 Bom. 347. See 
Sankaralmgam Chetti V. Sobban Chetti, 
(1894) 17 Mad. 479, where it is deaded 
that there is nothing immoral in a caste 
custom by which divorce and re-mamage 
are permissible on mutual agreement, on one 
party paymg to the other the expense of the 
latter’s onginal marriage 

1 Karsan Goja: Bat Rupa, (1864) 2 R 
U. C. 117: Keshav Hatgovan v. Bai Gandi, 
(1915) 17 Bom. L. R. 584. 

+ Bai GangO, (1916) 19 Bom. h. R. 56, 
18 Cr. L. J «8 
5 lukm, (1892) 19 Cal 627. 

< Fagu Tanli, (1925) 7 P. L T. 443. 27 


Cr. L. J. 867. . ..q 

7 Tholasmgam. (1896) 1 Weir 568. 

8 (1882) 6 Bom. 126. , okj . 

9 Ram Kumari, Mo’ 

MussL Gholam Fatima, (1870) P. B. 

(1880) 4.Bo».,330: 

Routher v. Fatema Bt, 11914) M. ..nigi 
278, (1913 ) 26 M. L. J. 260: (19^ 

1 Lah. 440. See Jamna ^ 

(1907) P. W. R No. 130 of 1907 (Ciwih 
II MtUard. (1887) 10 Mad. .238 . 
dkan Doss v. Jasadamont Dasst, (10^ I .. 
Cat 252 Such a roamage can only 
solved under the provisions of tne 
Divoitx Act (IV of 1869). 
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guilty of any offence* A Hindu husband under similar circumstances commits no 
offence as Hindu law recognizes ilie nght of a liusband to contract a valid second 
marriage notwithstanding the continuance of a former marriage. 

Comersion from Christianity.—^Tlie Madras High Court once held that a 
Hindu Christian com-ert relapsing into Hinduism and marrying a Hindu woman can¬ 
not be convicted of bigamy on the ground that he has another wife living whom he 
married while a professed ChnsUan*. It was so held on the ground that tlie Hindu 
law allowed polygamy on the part of a husband The same High Court doubted the 
correctness of tins ruling in a subsequent case in which a Native Christian, having 
a Christian wife living, married a Hindu woman according to Hindu rites without 
renounang his religion. The Court held that he was guilty of bigamy and expressed 
an opinion that it would have made no dilTcrcnce cvxn if he had renounced the 
Christian religion before contracting the second irurriagc* But in a later case the 
former ruling has been followed and the latter has been dissented from. In this case 
a Hindu convert had married a Christian woman according to the rites of the Roman 
Catholic religion. Subsequently, and dunng the lifetime of his Christian wife, he 
reveit«l to Hinduism and mamed a Hindu woman in accordance with the ntes of 
the class to which the parlies belonged. It was held that he was not guilty of bigamy*. 

A Christian cannot by embracing Mahomedanisin marry a second time dunng 
the lifetime of his first wife*. The accused, a Chnstian woman, who had mamed a 
Christian according to Chnstian rites and during the lifetime of her husband had 
become a Maliomedan and mamed a Mahomedan according to Mahomedan rites 
was guilty of an offence under this section, notwithstanding Uie provisions of the 
Mahomedan law*, ^Vhcthcf a change of religion, made honestly after marriage with 
the assent of both spouses, without any intent to commit a fraud upon the law, will 
have the cfTeet of ^tering rights inadental to the marnage, such as that of divorce, 
is a question of importance and of nicety not decided as yet*. 

Conversion from Mahomedaoism.—A Mahomedan who becomes an Ahmediyan 
(a sect of Mahoroedans) docs not become an apostate and his wife is guilty of bi¬ 
gamy if she mames another dunng his lifetime*. But a Mahomedan marriage is 
immediately dissolved on one of the parlies to that marriage renouncing the faith of 
Islam*. 

Excepuon.—The exception speaks of (1) the first marnage having been de- 
•clared void by a Court: and (2) seven years’ absence on the part Of a spouse in a 
manner not heard of by the other party. Under the Englidi law therfi is a third 
element, viz., bona fide belief in the spouse’s death”*, which is not adopted in this 
• exception. The proviso to this exception confines its application to cases m which the 
accused before the second marnage discloses the re^ state of the case, and such 
knowledge as he or she may have ccoiceming the circumstances, to the person about 
to be married. 

If the accused bona fide believed that the earlier marriage was set aside by the 
Court he would not be guilty**. 

If It is proved that the accused and his first wife have lived apart for the 
seven years preceding the second marriage, it is incumbent on the prosecution to show 
that during that time he was aware of her existence ; and, in the absence of such proof, 


* Jiam /Cu»>(>ri.(1891)18Cal. 26i,Nandi, 
(1919) 1 Lah. 440: Afusst. Ayeslia Btbt v. 

^ireihuar Ghosh, (1^9) 33 C W N.clxxix 
.See an article on same subject in 33 C. W. N. 
cbixxvii. 

* (1866 ) 3 MH.C. Appx. 7; Muhael, 
(1866) 1 Weir 563. 

» Latar, (1907) 30 Mad. 550. 

« 'Antony, (1910) 33 Mad. 371. 

*• Skinner V. Or*. (1871) 14M.I.A.3(», 
.324. 


• Musst. Ruri, (1918) P. R. No. 5 of 
1919, 20 Cr. L. J, 3. 

• Robert Skinner v. Charlolte Skinner. 
(1897) 25 Cal. 537, 546 

• Naranlakath Avullah V. Parakkal Mam- 
mu. (1922) 45 Mad 986. 

» Karan Singh, [1933] A.L.J. 733, 34 
Cr. L. J. 869. 

*• Tolson, (1889) 23 Q B.D. 168. 

>* Karim Baksh. (1918) P. W. R. (Cr.) 
Na 31 of 1918, 19 Cr. L. J. 680. infra. 
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the acozsed is entitled to be acquitted*. Even where the absence is the result of wilful 
desertion, it lies on the prosecutiwj to show, not merely that the person charged had. 
^e means of knowledge, but the person knew that the first consort was living*. But 
it has been held in two Indian cases that a woman, who, having the means of ac¬ 
quiring knowledge of the death of her first husband, does not choose to make use 
of them, and marries, commits bigamy*. 

The doctrine of a certain school of Mahomedan divines in regard to the 
competency of a woman to many again after the absence of her husband for four 
years does not entitle a woman so remarrying to the benefit of the exception*. 

Under this exception it is incumbent on the person contracting the second' 
marriage, if it is contracted within seven years, to inform the other party about the 
first marriage*. / 

Bona fide belief as to earlier marriage having been set aside by Court.—A 
certain girl was married by her grandfather to one B. On attaining puberty she 
brought a suit to have the marriage declared void, as she wished to repudiate it, and 
obtained an ex parte decree which was. however, set aside and later on the suit was- 
withdrawn. Some time after went through a form of marriage with K, who was 
charged with having committed an offence under this section and s. 114 It was 
found that at the time of the marriage K did not know that the ex parte decree had 
been set aside and believed that it held good- It was held that inasmuch as by rpson 
of a nustake of fact K thought that the previous marriage had been declared void by 
a Court of competent jurisdiction, he had not committed any offence*. 

Absence for seven years .—^Where the accused’s first wife had left him for 
sixteen years and it was proved by the second wife that she had known him for nine 
years, living as a single man, and that she had never heard of the first wife, who, 
it appeared, had been living seventeen miles from where the accused resided, it wm- 
held that the accused ought to be acquitted*. The accused’s first husband had been 
continually absent from her for seven years next preceding the second marriage, on 
which occasion she represent^ herself as a single woman, and was married by ner^ 
maiden name. The jury found that they had no evidence that, at the time of her 
second marriage, she knew that he was alive, but that she had means of acquinng 
knowledge of that fact, had she chosen to make use of them It was held that on 
that finding the conviction could not be supported*. Where it was proved that the ac¬ 
cused had married W in 1865, and lived with her after the marriage but for how long, 
was not known ;*that in 1882 W being still alive, he had gone through the form w 
marriage with another woman, but there was no evidence as to the accused and v 
having ever separated or as to when, if separated, they last saw each 
held that the accused W’as rightly convicted*. Lord Coleridge, C.J, said: 
is proof of the existence of a state of things and no evidence of the cessation or tn 
state of things, consequently, the presumption is that the existing state continued . 

In 1864 W mamed A. In 1868 he was charged with bigamy in *nanying 
his wife A being then alive, and was oinvicted. In 1879 he married^ C and m i . 

C being then alive, he married D. Afterwards, upon a charge of 
ing D, C being then alive, W was convicted, it being held by the presiding Judge 
there was no evidence that A was alive when W mamed C, or that the jj 

C was invalid, by reason of A being then alive. It was held that the .i,*. 

not be sustained, as the question should have been left to the jury whether upo 
above facts A was alive or not when W married C*°. 

Person present at a bigamous marriage.—Mere consent of persons to be pre- 


1 John CuTgewen. (1865) L. R. 1 CCR. 
1; Heaton, (1863 ) 3 F. & F. 819. 

2 Faulkes, (1903) 19 T.L.R. 250. 

* Enai Beebee, (1865) 4 W. R (Cr.) 25; 
Must. Muhammad Nissa, (1899) P. R. 
No. 1 of 1900. 

* Alam Shah v. jewen, (1878) P. R No 


5 £nai Beebee, sup. „ o irr 1 

• Karim Bakhsh, (1918) P. W. R (Ct.) 
No. 31 of 1918, 19 Cr. L J. 680. 

r Thomas /ones. (1842) Car.&ManCH. 

• Mary Briggs. (1856) 26 lU J. (M. t-,) 

• Jonk (1883) 11 • 

10 WiUshire. (1880) 6 Q. B. D. 366. 
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sent at an illegal marriage, or their presence in pursuance oi such consent, or the 
grant of accommodation in a house for the marriage, docs not necessarily constitute 
abetment of such marriage’ 

Abeunent.—A man may be guilty of abetment altliough Uie girl herself may 
be. from want of intelligence or knowledge, incapable of committing tins offence*. 
For abetment there must be e\idcnce that the person accused of abetting knew that the 
person he mamed was the wife of another man*. The wife of Uie first accused hav¬ 
ing left his house with her minor daughter performed the marriage of the daughter 
with a boy. The first accused hearing of tins applied to a Magistrate for a warrant 
under s. 100, Criminal Procedure Code, and thereupon the girl was handed o\er to 
him, and a few* months later she was mamed by him to the second accused. Both 
the accused were then prosecuted for abetting the offence of bigamy. It was held 
that although a Hindu father was the proper person to give his daughter in marriage, 
the rule was firmly established tliat a marriage^ which was duly solemrused and was 
otherwise valid, was not rendered \-oid because it was brought about without the con¬ 
sent of the gu^ian in marriage or e\'cn in contravention of an express order of the 
Court; Uiat e\'en if the marriage was brought about by fraud and might on that 
account be declared in\’alid, it was not a nullity and was binding until it was set 
aside by a competent Court, and that unless it was declared to be invalid it could sus¬ 
tain an indictment for bigam>'*. tVherc a Mahomedan guardian of a mamed female 
infant, while her husband was living, caused a marriage ceremony to be gone through 
in her name with another man. but without her taking any part m the transaction, 
it was held that he did not commit the offence of abetment under s. 109 and this 
section*. This case docs not seem to lay down sound law. 

Priest officiating at a bigamous marriage.—The priest who officiates at a 
bigamous numage is an abettor under this section and s. 109», 

Statutes telaciag to matriage and divorce.—Act XV of 1865 (Parsis) ; Act 
XXI of 1866 (Act to legalize the dissolution of marriages of Native Converts to 
Christianity) ; Act IV of 1869 (Act to amend the law relating to Divorce and Matri- 
moxual Causes) ; Act HI of 1872 (Special form of Marriages) as amended by Act 
XXX of 1923; Act XV of 1872 (Christians); Act VII of 1909 (Sikhs). 


PRACTICE. 


£\idcoce.—Prove the following facts:— 

(1) That the accused had already been mamed to some person*. 

The provision of s 50 of the Indian Evidence Act shows that where marriage 
IS an ingredient of an offence, the fact of the mamage must be strictly proved*. Proof 
.of actu^ mamage is always necessary ; proof of marriage by cohabitation, reputation 
and other arcumstances from which a mamage may be inferred is not sufficient*. A 
mere statement on the part of the accused that he had committed bigamy is not suffi- 
aent’®. Tlie Court should require some belter evidence of the marriage than the 
mere statement of the complainant and the woman”. The Madras High Court has 
expressed its opinion that a husband or wife is not precluded from proving his or her 
marriage. Where, therefore, the complainant, a woman, and her mother, swore to 
/ ' i i'. . / • - ' 
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* Hamad. (1931) 32 Cr. L. J. 1210, 
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* Capa Hand, (1921) 2 Lah. 288. 

5 Abdool Kureem, (1878) 4 Cal. 10. 

« Umt. sup.: MtUaid, (1887) 10 Mad. 218. 
» Birbul V. Sawan, (1874) P. R No. 4 
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the fact of the marriage, it was held that the marriage was sufficiently proved^. A 
mamage may be established by preponderating repute and by conduct, even though 
Uie repute may be divided*. Wlicre there is pnma jade evidence of cohabitation as 
man and wife, and a long course of treatment of the woman as wife and the children 
as legitimate, the presumption of marriage can be repelled only by evidence of the 
clearest character. Much weight must be attached to reputation among the rela¬ 
tions on both sides, among all the friends and among all the acquaintances in the 
locality where the parties resided. The evidence of resemblance of a child to the 
putative father is admissible^. 

Evidence of the identity of the accused on the occasions both of the first and 
of the second marriage is necessary. On an indictment for bigamy, a photographic 
likeness of the first husband was allowed to be shown to the witnesses present at the 
first marnage, in order to prove his identity with the person mentioned in the mar¬ 
riage certificate*. But, except under very special circumstances, the Court will not 
act upon identification by a photograph wdy*. 

It is also incumbent upon the prosecution to prove the validity of the first 
marriage® A civil marriage between persons professing the Roman Catliolic faith 
is valid^ Where the first marriage took place not within any part of the British 
dominions but in a foreign country, and there is a question concerning the validity of 
such marriage, the law of the foreign country must be ascertained. On an indictment 
for bigamy the validity of a foreign marriage must be proved by the evidence of a 
professional law>’er or of a person who is to be deemed by reason of his office to be 
sblled in the law of the country where it was celebrated*. The general pnnciple 
with regard to marriages contracted in a foreign country is, that between persons of 
full age, marriage is to be decided by the law of the place where it is celebrated. If 
valid there, it is valid everywhere. If invalid tJiere, it is equally invalid every¬ 
where But there are exceptions to this rule. On the one hand a Christian coun¬ 
try would not recognize, as lawful, polygamy or some incestuous marriages contract¬ 
ed by Christians while residing in Mahotnedan or other countries. On the other hand, 
where there is a local necessity from the absence of laws or the presence of prohibi¬ 
tions or obstructions not binding upon other countries, or from peculiarities of religious 
opinions, or conscientious scruples, or from circumstances of exemption from local 
junsdiction, marriages will be allowed to be valid according to the law of the natne 
country. Thus, persons residing in factories, in conquered places and in desert or 
barbarous countries, or in countries of an opposite religion, are allowed to contract 


a marriage there according to the laws of their country*. 

If a marriage is performed m British India and has come before British 
Courts, its validity is to be determined by the law prevailing in Bntish India*". 

Proof of mam'age amongst the EngHsk .—To constitute a valid by 

the common law of England, it must have been celebrated in the presence ot a 
clergyman in holy orders; the fact that the bridegroom is himself a clergyman i 
holy orders, there being no other clergyman present, will not make the 
valid**. In English Courts a marriage is usually proved by the production oi m 


vaiia**. in tngllbn ludumijc is usumiy piiyvw , r : j 

pansh or other register, or a certified extract therefrom, but, if celebrated s'”*” ’ 
. _j u.._ _ it thmioh circumstaHces shouW 


it may be proved by any person who was present at it, though 
also be proved, from which the Court may presume that it was a valid mam g 
according to the law of the country in which it was celebrated. If the rnama^ 
proved by a person present at it, .it is not necessary to prove the registrauon, 

. (1885) 9 Mad, 9, 11. „ 
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license, or banns*. 

Proof of tnarriage ctnongst the Hindus —There is no statutory marriage law 
for the Hindus, and the \-altdily of any particular marriage depends chiefly on the 
usages of Uie caste to which the parties belong* 

Proof of rnamage amongst the Mahotnedans —At a marriage between 
Mahomedans, a Mullali, witli Uic necessary witnesses and vakils, is always present to 
read the sigka He should, therefore, be called as a witness. The sigha recited at 
the marriage of minors is different from that reated at the mamage of adults There 
should be evidence to show that akd was performed*. Where, however, the father 
of a minor girl is present at her mamage and is a consenting party no special recita¬ 
tions are necessary to make a valid marriage under the llanafi law*. 

Proof of maniage amongst the Parsts —This can be proved by the produc¬ 
tion of the certificate given under s 6 of the Parsi Marriage and Divorce Act, 1865, 
or a certified extract from the register of mamages under s 7 of the Act. 

Proof of marriage amongst the Native Ckrtstions. —This can be proved by a 
certified copy of any entry of a marria^ in the Mamage Register under s. 80 of 
the Indian Christian Mamage Act*. 

Proof of marriage amongst the Jews. —In order to prove a Jewish marriage 
it is not sufficient to produce a witness who was present at the religious ceremony 
in the sjTiagogue, a wTitten contract (kotuba) between the parties being essential 
to the viidity of the mamage, production and proof of the execution of such docu¬ 
ment is necessary*. Jews domialcd in England cannot validly contrart a marriage 
within the degrees prohibited by Engbsh law*. 

(2) That the person with whom he had married was still living. The 
prosecution must prove to the satisfaction of tfie_Court that the husband or wife, 
as the case may was alive at the date of the second mamage. This is purely a 
question of fact The existence of the party at an antecedent period may or may 
not afford a reasonable inference that he was living at the subsequent date. If, 
for example, it were proved that he was in good health on the day preceding the 
sectmd marriage, the inference would be strong, almost irresistible, that he was living 
on the latter day, and the Court would in all probability find that lie was so. If, on 
the other hand, it were proved that he was then in a dying condition, and nothing 
further was proved, the Court would probably decline to draw that inference. The 
law makes no presumption either way. Tlie Legislature sanctions a presumption 
that a person who has not been heard of for seven years is dead*; but this affords 
no ground for the converse proposition, viz, that when a party has been seen or 
heard of within seven years, a presumption arises that he is still living®. 

Whether evidence is necessary, on the part of the prosecution, to show that 
the accused manied, VsTwivnag Ids second wife to be alive, depends upon the 
particular facts of each case>o. Positive proof that at the time of his second mamage 
the accused knew that his first wife was alive is not absolutely necessary**. 

(3) That the accused married another person 

The celebration of the second mamage is proved in the same manner as that of 
the first. 

(4) That the second marriage was void by reason of its taking place dunng 
the life of the first spouse**. 


1 Wtlltam Allison, (1806) Rus& & Ry. 
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s Act XV of 1872. 
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Procedure.—^Not'cognizable—^Warrant—Bailable—Compoundable when pennis- 
sion is given by the Court before which the prosecution is pending—Triable by Court 
of Session, Presidency Magistrate, or Magistrate of the first class. 

Complaint by the person aggrieved is necessary.—Under s. 198 of the Code 
of Criminal Procedure no Court shall take ognizance of an offence falling under this 
section Mcept upon a complaint made by some person aggrieved by such offence. This 
section is intended to prevent Magistrates from inquinng into cases coming under 
ss. 493 to 496, unless the husband or some per^n aggrieved lodges a complaint. It 
is not necessary, however, that a complainant should state precisely the section of the 
Code under which the accu^d shall be charged. It is sufficient if the complainant 
lays before the Magistrate matters which, if proved, would be sufficient to warrant a 
commitment under this section*. 

The brother of a lunatic husband is not a ‘person aggrieved’ by the nife’s 
bigamy, and he is not competent to complain*. Similarly, the brother of the second 
(bigamous) husband* or the father of the first husband* of the accused is not a'per¬ 
son aggrieved’. The person aggrieved is either the first husband or the second^. 

Venue.—The proper Court to try a charge under this section is the Court 
which has territorial jurisdiction at the place where the offence was committed. Per¬ 
sons accused of abetting the commission of the offence are triable by the Court within 
whose territorial jurisdiction the abetment takes place*. 

Charge.—I '{name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows:— 

That you, on or about the-day of-, at-, having a wife \or 

husband] to wit-, living, married a^n AB, and such marriage being void by 

reason of its taking place during the lifetime of the said wifeior husband], and that 
you thereby committed an offence punishable under s. 494 of the Indian Penal 
Code, and within the cognizance of the Court of Session (or the High Court). 

And 1 hereby direct that you be tried by the said Court on the said charge’* 

Punishment.—^VVhere a woman who has been left largely to her fate by her 
husband and has been living in adultery with a paramour, marries that paramour, she 
is guilty only of a technical offence and deserves only nominal pimishment*. As 
to the Frontier District, see the Frontier Crimes Regulation, 1901, ss. 11 (3) (d) 
and 12 (2). 

495. 'Whoever commits the'offence defined in the last preced¬ 
ing section having concealed from the person with 
wiA ^conce^Kt whom (he subsequent marriage is contracted, the fact 
of former mamage of the former marriage, shall be punished with ini- 
^subMq^nt prisonmcnt of either description for a term^ 
mamage is con- mav extend to ten years, and shall also be liable to 
traded /- •' '' 

fine. 

COMMENT, 

Object.—This section provides a higher penalty when the fact of the 
4 marriage is concealed from the person with whom the subsequent marriage is 
tracted. 

The authors of the Code say ; “The act which in the English law 
as bigamy is always an immoral act. But it may be one of the most senous 
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that can be committed. It may be attended with circumstances which may excuse 
thou^ they cannot justify iL 

** The married man who. by passing himself off as unmarned, induces a modest 
woman to become, as slie thinks, his wi/e, but in reality his concubine, and the 
mother of an illegitimate issue, is guilty of are of the most cruel frauds that can be 
concaved. Such a man we would punish with exemplary seventy. 

" But suppose that a person am\xs from England, and pay’s attentions to one 
of his countrywomen at Calcutta. She refuses to hsten to him on any other terms 
than those of mamage. He candidly owns tliat he is already married. She still 
presses him to go through the ceremony with her. She represents to him that if 
they live together without being mamed, she shall be an outcast from society, tliat 
nobody in India knows that he has a wife, that he may very likely never fall m wiUi 
his wife again, and that she is ready to take the risk. The lover accordingly agrees 
to go through the forms of mamage. 

“ It cannot be disputed that there is an immense difference between these two 
cases. Indeed, in the second case the man can liardly be said to have injured any 
indiridual in such a manner as calls for legal punishment For what individual has 
he injured? His second wife? He has acted by her consent, and at her solicita¬ 
tion. His first wife ? He has certainly been unfaithful to his first wife. But we 
have no punishment for mere conjugal infidelity. He will often have injured his 
first wife no more than he would have done by keeping a mistress calling that mis¬ 
tress by his own name, introduang her into every society as his wife, and procuring 
for her the consideration of a wife from all his ao^uaintance: The legal rights of 
the first wife and of her children remain unaltered. She is the wife; the second is 
the concubine. But suppose that the first wife has herself left her husband, and is 
living m adultery with another man. No individual can tJicn be said to be injured by 
this second invalid marriage. The only party injured is soaety, which has un¬ 
doubtedly a deep interest in the sacredness of the matrimonial contract, and which 
may therefore be justified in punishing those who go tlirough the forms of that con¬ 
tract for the purpose of imposing on the public. 

“ The law of England on the subject of bigamy appears to us to be in some 
too severe, and in others too lenient It seems to bear a close analogy to the 
law of perjury. The English law on these two subjects has been framed less for the 
purpose of preventing people from injunng eacli o^er, than for the purpose of pre¬ 
venting the profanation of a religious ceremony. It therefore makes no distinction 
between perjury which is mtended to destroy the life of the innocent, and perjury 
which is intended to save the innocent; between bigamy which produces the most 
frightful suffering to individuals and bigamy which produces no suffering to indivi¬ 
duals, at all. We have proceed on a different principle While we admit that 
the profanation of a ceremony so important to society as that of marriage is a great 
evil, we cannot but think that evil immensely aggravated when the profanation is 
made the means of tricking an innocent woman mto the most miserable of all situa¬ 
tions. We have therefore proposed that a man who deceives a woman into believing 
herself his lawful wife when he knows that she is not so, and induces her, under 
that persuasion, to cohabit with him, should be pumshed with great severity/ 

“ There are reasons similar, but not exactly the same, for punishing a woman 
who deceives a man into contracting with her a mamage which knows to be in¬ 
valid. For this offence we propose a punishment which, for reasons too obvious to 
require explanation, is much less severe than that which we have provided for a 
similar deception practised by a man on a woman’**. 

The authors of the Code intended to punish with greater severity only the 
man who deceived a woman. But the section as it stands applies to either party. 

CASES. 

Concealment of the fact of first marriage at the time of contracting 


» Note 0. pp. 171, 172, 
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the second.—A woman, who does not use all reasonable means in her power to inform 
herself of the fact of her first husband’s alleged demise, and contracts a second mar¬ 
riage within sixteen months after cohabitation with her first husband, without disclos¬ 
ing the fact of the former marriage to her second husband, is liable to enhanced 
punishment under this section^ 

Infant marriage.—'Where a child of ten years was married again dunng the 
lifetime of her husband, the marriage bang negotiated and caused to be performed 
by the mother of the accused, it was held that the child had not attained sufficient 
maturity of understanding to judge of the nature and consequences of her conduct on 
the occasion of the second marriage. 


PRACTICE. 

Evidence.—Prove the same points (1) to (4) as those for s. 464; and 
further— 

(5) That the accused, when marrying the second person, concealed from 
such person the fact of the former marriage. 

Procedure.—Not cognizable—^Warrant—Bailable—^Not compoundable—^Tri¬ 
able by Court of Session. 


Complaint by the person aggrieved is necessary.—See s. 493, supra^. 

496, Whoever, dishonestly or with a fraudulent intention, goes 
Marriage cere- through the ceremony of being married*, knowing 
^ne^thSu thereby lawfully married^ shall be 

out* lawful punished with imprisonment of either description 

"“s®- for a-term which may extend to seven years, and 

shall also be liable to fine. 


COMMENT. 

Ingredients.—The section requires two essentials r— . 

1. Dishonestly or with a fraudulent intention going through the ceremony ot 
mamage 

2. 'Knowledge on the part of the person going through the ceremony that ne 
IS not thereby lawfully mamed. 

1. * Dishonestly or with a fraudulent intention, goes through the cer^ 
mony of being married —The essence of this offence is that the marriage ceremony 
should be fraudulently gone through and that there should be no lawful marriage 

See s. 24 as to the meaning of ' dishonestly and s. 25, as to that of fra * 
dulent intention'. 

2. ’ Knowing that he is not thereby lawfully married—The accused must 
have the knowledge that there is no marnage. A case of bigamy is not contemp a 
by this section. Where it is intended that there should be a valid marriage and 
there should be only a show of mamage for some ulterior and fraudulent purpose, 


ing to some collateral fraudulent purpose Where the ceremony gone ^'^°**®** 
but for the previous mamage, constitute a valid mamage, and both parties are 
of the arcumstances of the previous marriage, s. 494 applies*. 


1 Enai Beebee, (1865) 4 W. R. (Ci'.) ♦ Shtthh Alimuddin, (1906) 10 C W. 
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An abuse of the marriage cta'cmony where no deceit is practised on the woman, 
and no dishonest or fraudulent intent is proved, is not an offence under this section. 

Sections 493 and 496.—The two sections are somewhat alike, the difference 
appears to be that under s. 493 deception is requisite on the part of the man, and 
cohabitation or sc.\uai intercourse consequent on sucit deception The offence under 
s. 496 requires no deception, cohabitation, or sexual intercourse as a stue qua non, but 
a dishonest or fraudulent abuse of the marriage ceremony In the latter case the 
offence can be committed by a man or a woman, m the former, only by a man 

Abetment.—Tlie mere act of allowing tlic marriage to take place at one's house 
docs not amount to an abetment ol illegal marriage*. 

PRACTICE. 

Evidence.—Prove (1) that the accused went through the ceremony of mar¬ 
riage. 

(2) That when he went througli such ceremony he knew that he was not 
thereby lawfully manicd to the cornplainanL 

(3) That he did as m (1) dishonestly or with a fraudulent intentionz. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—Tria¬ 
ble by Court of Session. 

A complaint by the person aggrieved is necessary—See s. 493, supra*. .. . 

Charge.—I (.name entd office of Alagistrale, etc,) hereby charge you (name 
of accused) as follows:— 

Tlut you, on or about the— day of-, at-, dishonestly (or frau- 

dulently) went through the ceremony of being married to AB, knowing that you were 
not thereby lawfully married, and that you thereby committed an offence punishable 
under s 496 of the Indian Penal Code, and within the cognizance of the Court of 
Sesion (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

497. Whoever has sc.xual intercourse with a person who is and 
whom he knows or has reason to believe to be the 
wife of another man\ without the consent or con¬ 
nivance of that man*, such sexual intercourse not amounting to the 
offence of rape*, is guilty of the offence of adultery, and shall be 
punished with imprisonment of either description for a term which 
may extend to five years, or with fine, or with both. In such case 
the wife shall not be punishable as an abettor, 

COMMENT. 

The framers of the Code did not make adultery an offence punishable under 
the Code. But the Second Law Commission, after giving mature consideration to 
the subject, came to the conclusion that it was'not advisable to exclude this offence 
from the Code. Adultery figures in the penal law of many nations and some of the 
most celebrated English lawyers have conadered its omission from the English law 
as a defect.' 

This section applies to Europeans who are m Bntish India*. 

logredieots.—The section requires the following essentials:— 

1. Sexual intercourse by a roan with a woman who is and whom he knows or 
has reason to believe to be the wife of another man. * 

2. Such sexual intercourse must be without the consent or connivance of the 
husband. 


1 Kudum, (1864) W. R. (Gap. No) 
-(Cr.) 13. 
i Ibid 


1 Cnminal Procedure C^jde, s. 198. 

+ Hunter, (1920) 2 U. P. L. R. (A.) 41 
22 Cr. L. J. 382. • 
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3. Such sexual intercourse must not amount to rape, 

1. ‘ Sexual intercourse with a person who is and whom he knows or lias- 
reason to believe to be the wife of another man—^The Law Commissioners have 
limited the cognizance of this offence to adultery committed with a married woman, 
and the male offender alone has been made liable to punishment. Thus, under the 
Code, adultery is an offence committed by a third person against a husband m res¬ 
pect of his wife It is not committed by a man who has sexual intercourse with an. 
unmarried woman, or with a widow, or even with a married woman whose husband 
consents to it. In s. 488 of the Code of Criminal Procedure the word ‘adultery’ 
is used in the wide and ordinary sense of voluntary sexual connection between either 
of the parties to the marriage and some on^ married or single, of the opposite se.x 
other than the offender’s own spouse. It is used 'in the popular sense of the term, 
VIZ., a breach of the matrimonii tie by either party*. 

Why wife is not punished as an abettor.—^The authors of the Code say: 
“ Though we well know that the dearest interests of the human race are closely con¬ 
nected with the chastity of women and the sacredness of the nuptial contract, we 
cannot but feel that there are some peculiarities in the state of society in this country 
which may well lead a humane man to pause before he deteraiines to punish the in¬ 
fidelity of wives. The condition of the women of this country is, unhappily, very 
different from that of the women of England and France ; they are married while still 
children; they are often neglected for other wives while still young. They share the 
attentions of a husband with several rivals. To make laws for punislung the m* 
constancy o! the wife, while the law admits the privilege of the husband to fill his 
zenana with women, is a course which we are most reluctant to adopt. We are not 
so visionary as to think of attacking, by law, an evil so deeply-rooted in the manners 
of the people of this country as polygamy. We leave it to the slow, but we tnisf 
the certain, operation of education and of time. But while it exists, while it con¬ 
tinues to produce its never-failing effects on the happiness and respectability of 
women, we are not inclined to throw into a scale, already too much 'depressed, the 
additional weight of the penal law”*. 

The reasons given above for not punishing a wife as an abettor seem 
convincing nor satisfactory. It would be mote consonant with Indian ideas, if the 
woman also were punished for adultery. Manu has provided pumshment for her, 
and in France and in China she is punished. 

In the Punjab Frontier Districts, in the North-West Frontier Province and 
in Baluchistan a married woman is punishable for adultery*. 

‘Reason to believe to be the wife of ariotber man’.—See s. 26, 
to the meaning of the expression ‘ reason to believe Where a prisoner accused o 
adultery set up in defence a natja, contracted with the woman with whom he was 
alleged to have committed adultery, in aixordance with the custom of * 

was held that the question the Ojuit had to determine was, whether or not tne 
accused honestly believed, at the time of contracting the natja, that the woman was 
the wife of another man*. Where the accused, after abducting the wife of another 
lived with her in adultery and, subsequoitly, remained her in the nikah foim wi 
her consent, it was held that the accus^ was guilty of offences under this section an 
s. 109 read with s 494*. 

It is not necessary that the adulterer should know whose wife 
provided he knew she was a married woman*. A nekai wife is a wife withm 
meaning of this and the following sections^. 

1 Cantaballi Apbalamtna v. GantobaUi C.) 17. . t » ice <>7 

(1897) ,20 Mai 470, rjl. ‘ Mumr, (1925 ) 24 A. L. J. 155, 27 

2 Note Q, p.'l7S. See Khark Singh, J. 101. , -••,/,. , /ir731 

(1881) P R No. 36 of 1881. * Madhub Chunda C«« Mohunt. (187J1 

* ^e Frontier Crimes Regulation, HI of 21 W. R. (Cr.) 13. r ^ i 

1901, ss 12 and 30. * (1865) 4 W. R (Cr. L.) 1. 

* Manohai Raijt, (1868) 5 B. H. C. (Cr. 
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2. ' Without the consent ot connUance of that man —' Consent ’ here is a 
permission to the paramour on the part of the husband to have connection witli his 
trife. 

• ConnK-ance ’ is the nilhng consent to a coniugal offence, or a culpable ac¬ 
quiescence in a course of conduct reasonably likely to lead to the offence being com¬ 
mitted*. Connh'ance js an act of the mmd, it implies knowledge and acquiescence. 
As a legal doctrine, connivance has its source and its limits in the principle, volenti 
non fit uijuTio, a willing mind, this is all that is necessary^ To constitute ‘conni- 
\-ance ’ there “ must be something more than mere negligence; than mere inatten¬ 
tion; than o\cr-conlidence. than dulness of apprehension; tJian mere indifference: 
It must be intentional concurrence”* Ginnivance is a figurative expression mean¬ 
ing a voluntary blindness to some present act or conduct, to something going on 
before the eyes, or something which is known to be going bn without any protest or 
desire to disturb or interfere with it*. “To establish connivance it is requisite, not 
that the party conniving should actually be an accessory before the fact, so as to 
ha%-e taken any active measure to bring about the result of adultery, but that he 
should be cognizant that sucli a result would follow from certain transactions that 
he approved of and consented to”*. The mere fact that the husband, on being 
informed by the police that his wife had been discovered at a certain place, expressed 
his umollingncss to lake her back on tlve ground that she had lost her religion, was 
not evidence of the husband having connived at her living a hfe of adultery with 
the accused*. 

3, ’Such sexual iotcrcoime not amounting to the offence of rape’.—.In 
rape the consent of the woman is wanting. Under this section the offence is com¬ 
mitted even though the woman is a consenting party In rape the woman may 
be a married woman or not, under this section the woman must be the wife of another 
rnan. Rape may be committed even by a husband when the wife is under thirteen 
years of aga 

See s. 375, supra. 

Attempe—Adultery being an act which requires the consent of both the 
panics. It appears that for a man to be guilty of an attempt it is not sufficient that 
he was found in a place in which adultery might have been committed and that he 
was mmded to commit it^ Where a married woman went to visit a man, but before 
adultery was conunilted, she was taken awray by her husband, it was held that the 
maiv could not be convicted of an attempt to commit adultery*. 

PRACTICE. ■ 

Evidence,—Prove (1) that the accused had sexual intercourse wiUi the woman 
in question. 

The sexual intercourse required for adultery being the same identical thing 
as the scXual intercourse required for rape, the evidence of sexual intercourse on a • 
charge of adultery must not be stronger than that in a suit for divorce. The best 
proof available must always be produ^, but in both cases evidence of opportunities 
sought for and obtained and of familianties which point strongly to an inference of 
guvlt, are sufficient to establish the fact of sexual intercourse*. 

Evidence of having lived with the wife of an absent person for several weeks 
and moreover of having slept in the same bed for a number of days and of consi¬ 
derable attachment between the accused and the woman where there is no allegation 


* Stroud's Judiaal Dictionary. 

2 Bouittrtg V Bouhing. (IS64) 33 L. J. 
(P. M. & A.) 81. 

1 Per Sir John NichoU in Roeets v. Rit- 
eers. (1830) 3 Hagg Ecc. 57, 59; PhUltps 
V. Philltps, (1844) 1 Rob.' 144; AUen v. 
Men. (1859) 30 L. J. (P. M & A) 2 

* Gipps V. Ctpps, (1864) 11 H. U C. 
1; Mumr, (1925) 24 A. L. J. 155, 27 O. 
L. J. 101. 


s Glennie v. Glennie, (1862) 32 L. J. (P 
M. & A) 17, 20. 

6 Alunir, sup. 

7 Basaua Chary, (1889) 1 569. 

8 Ckulam Mahomed, (1879) P. R. No 

13 of 1879 ; Paira Ram, (1902) P, R. No 
25 of 1902. ^ 

> Aladhub Chunder Giii Mohunt. (1873) 
21 W. R. (Cr.) 13; Hunta, (1920) 2 U. P 
L. R. (A) 419, 22 Cr. L. J, 3S2. 
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that the accused is impotent, is, atthougb drcumstantiaJ, sufficient evidence to prove 
sexual intercourse between them*. 

(2) That she was then the wife of another man. 

Strict proof is necessary of the marriage of the woman^. The actual fact 
of the marriage between the complainant and the woman must be proved in some 
way or another*. Any inference of tadt admission on the part of the accused will 
not avail the prosecution if they fail to prove that relationship strictly. In India 
where no registration prevails, it is necessary to set out the facts and circumstances 
surrounding the alleged ceremony of the marriage in order to enable the Court to 
determine the question whether the marriage in fact took place and whether the 
relationship of husband and wife in fact existed at the time of the prosecution*. 

(3) That the accused knew, or had reason to believe, that she was the wife 
of another man. 

The question the Court has to determine is, whether or not the accused honestly 
bdieved that the woman was the wife of another man*. 

(4) That such man did not consent to, or connive at, such intercourse. 

A person may call the woman with whom he is accused of having had sexual 
intercourse as a witness on his behalf*. 

The admission of a man and a woman coupled with the evidence of the wit¬ 
nesses to the effect that the two lived together as man and wife leads to the inevi¬ 
table presumption that acts of adultery must have been committed^. Adultery need 
not and generally speaking cannot be proved by direct evidence*. 

Procedufe.—Not cognirable—Warrant—Bailable—CompoundaWe—Triable by 
Court of Session, Presidency Magistrate, or- Magistrate of the first class. 

Death of husband does not put an end to prosecution.—^The death of 
the husband does not necessarily put an end to a prosecution under this section*. 

Complaint by the person aggrieved is necessary.—No Court shall take 
cogniaance of the offence except upon a complaint made by the husband of the woman 
or, in his absence, by some person who had care of such woman on his behalf at 
the time when such offence was committed'®. The words "the husband of the 
woman ’’ in s. 199, are simply intended to point to the particular person who has 
the right to start proceedings in respect of the offences mentioned in the section, 
and a man does not cease to be ** the husband of the woman ” within the meaning 
of this section merely because the marriage tie has been dissolved sub^uent to 
the commission of the offence complained of. In other words, the dissolution of the 
marriage tie does not take away from the complainant the right to lodge a com¬ 
plaint in respect of an offence committed before the mamage tie was dissolved*. 

Although a man cannot be charged with adultery except by the husband o 
the woman with whom he commits it, yet he may be charged with and oinvicted o 
house-trespass with intent to commit adultepr, without the husband himself mak¬ 
ing the charge, if there is no consent or connivance on the part of the latter*^. I" 


1 Hunter, (1920) 2 U. P. L. R. (A.) 419. 
22 Cr. L. J. 382. 

3 Smith, (1865) 4 W. R. (Cr.) 31; 
(1865) 4 W. R (Cr. L) 10; Pifambur 
Singh. (1879) 5 Cal. 536, fb. ; Danesh Shet- 
kh V. Tafir Mandal, (1902) 7 C W. N. 143 . 
Akbar Khan. (1882) P R. No. 40 of 1882; 
Gopal. (1925) 4 B. L. J 107, 27 Cr. L J. 
651, Raghupat Singh. (1927) 4 O. W. N. 172, 
28 Cr. L. J. 311. 

3 Bhagu Dhondi, (1914) 17 Bom. t. R. 
75, 16 Cr. L. J. 213. 

* Ganga Patra, fI928) 29 Cr. L J. 1(M5 

* ManohaT''Rat]i, (1868) 5 B. H. C. (&. 
C) 17. V 

« Sheikh Bechqo, (1866 ) 6 W. R. (Cr.) 
92 \ 

7 Kalhchum Potted. (1867) 7 W. R. 


Devi. (1928) 9 P. L. T. 397. 

• (1868) 4 M. H. C Appx. 55; 

Din. (1922) 4 Lah. 7. Sie 

Criminal Procedure Code, s. „ 

Luckky Narain Nagory, ( 1875 ) 24 W. 
(Cr.) 18 : Foie Ahmed. (1878) P.^f N®-^ 
of 1879; Hoihmat. (1882) P. R. No. 19 o 
1882; RahmutuUa. (1882) P. R. No 10 ®*. 
1883 ; /it Mai, (1887) P. R-No. 4 of 1^- 
Ptran Ditta. (1895) P. R No 23 of 18». 
Kallu, (1882 ) 5 AIL 233: Nga Po 
(1912) U. B. R. 1S5, 24 Cr. L. 

11 Dhanna Singh. (1922) 23 Cr. ^ j- 
462 ; W. J. Phillips, (1935 ) 36 Cr. J- 
129a 

« (1868 ) 3 Mad. Jur. 285 
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case the accused was found m the complainant’s house by night, and he stated that 
he was Uierc for the purpose of carrying on an intrigue with the complainant’s wife. 
The complainant refused to lay a complaint of house-trespass with intent to com¬ 
mit adultery. It was held that the Magistrate was right in refusing to convict him 
of a ^arge uhidi tlic husband refused to makci Wiere an accused person was 
committed to the Sessions Court to stand his trial on a cliarge preferred by a hus¬ 
band under s. 376, and the Sessions Judge at the tnal added a charge of adultery 
under this section and acquitted the accused under s 376, but convicted him under 
this section. It was held that the Sessions Judge had acted without jurisdiction*. 
The Court of Session may add diarges under this section and s 498, in tlie manner 
indicated in s. 226 and the sections following of the Code of Criminal Procedure, 
when the complaint of the husband is not merely of offences involving the use of 
force but was also a speafic complaint of the offence punisiiable under the afore¬ 
said sections*. ^Vhere in a prosecution under s. 366 the husband of the woman 
appeared as a witness and asked the Magistrate to drop the proceedings under s. 366 
as he intended to prosecute the accused under s. 498, it was held that the statement 
made by the husband, as a witness fell within the definition of complaint as defined 
in s. 4. cl. {h), of the Code of Criminal Procedure, and therefore a conviction under 
s. 49S, treating the statement made by the husband as a complaint, W'as legaj*. 

Withdrawal of charge.—Where the husband of a woman, with whom the 
was alleged to have cormnitted adultery, professed himself unwilling to pro¬ 
ceed with the prosecution, and ilie Judge thereupon ordered the accused to be dis¬ 
charged. the High Court, m the cacrcise of its discretion, declined to interfere®. But 
in an Allahabad case it has been ruled that a charge of adultery cannot be with¬ 
drawn by a complainant with the Magistrate’s consent*. 

Orders for rc-trul and examination of wife.—In an inquiry into a case of 
alleged adultery and enticing away a married woman for illicit purposes, the com¬ 
plainant refused to examine his wife as to the maniage. The Deputy Magistrate 
declined to frame a charge and discharged the accused. The Sessions Judge directed 
a re-tnal to be held by another Deputy Magistrate and ordered that the evidence 
of the wife shcxild be t^en as to the mamage. It was held that the Sessions Judge 
in ordering a re-tnal had not cxerdsed a proper discretion, he having admitted that 
the prosecution had failed to prove the mamage, and it not being Sieged that any 
evidence was tendered by the prosecution and not taken by the Deputy Magistrate*. 

Offender liable to a conviction for every fresh act.—^^Vhere a man who 
has been convicted of adultery with another man’s wife, continues his adulterous 
intercourse, he will be liable to a second oniviction and punishment for the fresh 
act, notwithstanding that the woman has not returned to the protection of her hus¬ 
band after the conviction of her paramour*. The offence of adultery is not a continu¬ 
ing offence. Every act of sexual intercourse amounts to an offence of adultery. 
Patkar, J., said: ” Adultery is an infringement of the rights of the husband towards 
his wife, and when the offender has once been convicted or acquitted of the offence 
of adultery, which consisted of one sexual intercourse, he cannot with impunity com¬ 
mit another offence of adultery 

Mayne is of opimon that a man cannot be convicted of adultery a second time 
in respect of the same woman, if she is iwt taken back by her husband. But there 
is nothing in the section to support this view. 

Charge.—A charge of adultery, alle^g commission of offences between two 
dates, 13 legal where it is impossible, in the arcumstances of the case, to assign parti- 


s (1869) 5 M. n. C. Appx. 5. 

* Chimon Cato, (1902 ) 29 Cal. 415. 

* Ra)ani Kanta Shaha V. Idtts Thakur, 
(1921) 48 Cal 1105. 

* BhaiLani Dot. (1926) 38 All. 276. 

® Ramlo Jerto, (1868) 5 B H C. (Cr. 
C). 27, 


* Cuntbheer, (1870) 2 N. W. P. 234. 

* Chunder Nath Ghose v. Nundololl Chal- 
teiji. (1884) 11 Cal. 81. 

• (1880) Cr. R. October 28, 1880, 
Unrep. Cr. Q 150. 

• Shankar Tulshiram, (1928) 30 Bom. L 
R. 143^ 1436, 53 Bom. 69. 
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cular dates on which sexual intercourse took placed. 

It should run thus— 

I (name and office of Magistrate, etc^) hereby charge you (name of accused} 
as follows:— 

That you, on or about th e- day of-, at- , committed adultery 

with AB, knowing or having reason to believe her to be the wife of CD, and with¬ 
out the consent or connivance of the said CD; and that you thereby committed an 
offence punishable under s. 497 of the Indian Penal Code, and within my cogni¬ 
zance [OT Within the cognizance of the Court of Session (or the High Court)]. 

And I hereby direct that you be tried [by the said Court (if the case is tried 
by Magistrate omit these words)] on the said charge. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regula¬ 
tion. 1901, ss 11 (3) (d), and 12 (2). 

498. Whoever takes or entices away any woman who is and 
whom he knows or has reason to believe to be the 
wife of any other man*, from that man, or from any 
person having the care of her on behalf of that man, 
with intent that she may have illicit intercourse with 
any person*, or conceals or detains with that intent* any such woman, 
shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

COMMENT. 

Sections 361 and 366 may be compared with this section which comes into 
operation when the two former sections fail to apply, 

This section and the preceding one are evidently intended for the protection oi 
husbands, who alone can institute prosecutioiB for offences under them. 

Ingredients.—^The section requires two things:— 

1. Taking or enticing away or concealing or detaining the wife of another 
man from (u) that man, or (b) any person having the care of her on behalf oi 
that man. 

2. Knowledge or reason to believe that she is a wife. 

3 Such taking, entiang, concealing or detaining must be with intent tha 
she may have illicit intercourse with any person*. 

1. 'Takes or entices away any woman who Is... the wife of any other 
man—^The expression “ takes or entices away ” does not include the taking oi a 
woman with the consent of the person who has the care of her*. " Taking “Ow 
not mean taking by force and ■m enticing*. _ If 

accused personally and actively as her husbands hou 

or from the custody of any pexscM. —.w on behalf , * 

band, this would amount to taking*. 'Entidng’ implies some Wandi^^en^ 
coaxing It is the taking or enticing of the wife from the husband or the 
having the care of her on behalf of the husband for the illicit purpose * 

tutes the offence. It is none the less taMn& although the advances and 
proceeded from the woman and the accused had for.some time refused to 
request® The fact that the woman accompanied the accused of her own free-will 
not diminish the criminality of the act*. If in point of fact the husband 
to the accused’s alleged act of taking or enticing away the woman, turned nis 


Enticing or tak¬ 
ing away or de¬ 
taining with crimi¬ 
nal intent a mar¬ 
ried woman. 


1 Bhola Nath Milter, (1924) 41 CaL 488 

* Ganesh Ram V. Gyan Chand, (1919) 
20 Cr. L. J. 139. 

9 Abdul Rahman. (1935 ) 39 C. W. N 
1055. 

* Jnanendra Nath Dey v. Khitish Chandra 


Dey. (1935) 39 C W. N. 1280. 

« Kumarasami, (1865) 2 
r-Jan Mahomed. (1902 ) 4. Bom. 

135 ; Jnanendra Nath Dey V. Khttish Chanora 
Dey. sup. 
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out of his house, it cannot be said that, under such circumstances, she was taken 
from her husband wiilun the meaning of the section, which evidently contemplates 
that the woman should be at the time living under Uic protection of her husband 
or of some one acting on his behalf 

It is the enticement or taking away from the husband and not the enticement 
to any person \\hidi constitutes Uie offence. If. therpfore, it is clearly proved that 
a man has enticed the woman away from her hu^and’s control witli intent that she 
may have illicit intercourse with any person, and she has actually left her husband’s 
control without any definite intention to return or with the intention to remain away 
from her husband’s protection indefinitely, the offence is complete as regards the 
person who has so enticed tlie woman, who may, as a matter of fact, not be her 
paramour at all, but some third person, even though the woman and her paramour 
diould nc\cr meet at all* For the purposes of a conviction under this section there 
must be an intention that the woman should leave her husband's control without 
any definite intention that slie should return to him, or an intention that she sliould 
remain away indefinitely*. 

‘Whom he "knows or has reason to believe to be the wife of another 
man’.—^The woman must be the wife of another man If the marriage is void¬ 
able then tlus section docs not apply*. 

If a particular umon between two persons is recognized as marriage, tlien 
the or enticuig away the woman with a party to such union will amount to 

an offence under this section*. Where the accused enticed away a woman, wno was 
the illeptimate daughter of a Bralimin fatlicr and Bania mother and who had mar- 
ncsl a Bania, it was held Uut tlw accused was guilty as such a marriage was recog¬ 
nized by the caste to which the husband belonged and was not invalid according 
to Hindu law*, ^^’hc^e by custom a mamage with a widow is valid and the accused 
a woman so married with knowledge of the marriage, it was held that he 
was guilty of an offence under this section^ 

Mahomedao law.—According to Mahomedan law if a woman marries before 
the expiry of iddat the marriage is null and void. \Vhere a woman had married 
her husb^’s brother dunng her iddat and subsequently married the accused, it 
was held that the accused had committed no offence under this section*. 

The complainant, a M^omedan, alleged that he had been married six times; 
that all the wives were living, but that he kept two of the first four partially divorc¬ 
ed, (i.e., by pronouncing the words of divorce only once or twice and not thrice) in 
order to legalize his mamage with the fifth and the sixth, and so kept within the 
law which permitted him to have four wives. The accused was charged with abduct¬ 
ing or committing adultery with the sixth wife It was held that the woman in 
question was not the wife of the complainant*. 

A Mahomedan mamage is immediately dissolved on one of the parties to 
that marriage renouncing the faith of Islam Where the wife of a Mahomedan, 
who had neglected and abandoned her, after renouncing her religion and accepting 
the faith of the accused, left her father’s house accompanied by the accused and 
began to live with him, it was held that as the woman had ceased to be the wife of 
the Mahomedan, the accused was at liberty to take her away from the house of her 
father without committing an offence under this section**. 

Where a wife, who was deserted by her husband, went of her own free will, to 


1 Mthan Stngk, (1883) P. R- No. 15 of 
1883, p. 26. 

a Gaman, (1899) P. R. No. 9 of 1899 
* Ahmed, (1917) P. L. R. Na 145 of 
1917, 19 Cr L. J. 441 
« Bulanda, (1910) P. W. R. (Cr.) No. 33 
of 1910. 

5 Aslop, (1930) 32 Cr. L. J 315, 11930] 
•Cr. C 1137. “ 

« Madan Copal, (1912) 34 All. 5S9; 


AnaHrfaw, (1927) 28 Cr. L J. l 


r V Ration, (1911) P. W. R. No. 1 

of 1912, P. L. R, No 83 of 1912, 13 Cr. L. 

• Rab Nawaz Khan. (1874) P. R. No. 1 
of 1875 

& A L. J. 733. 34 
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live with another man, a conviction under this section was set aside, as there wa' 
enticing or taking away^. 

'Woman'.—See s, 10 iupra. 


' Reason to believe'.—See s. 26, supra. 

* Gjnceals or detains such woman *,—^The word " detains ” in this sect 
means, by derivation and according to the ordinary use of language, " keeps bad 
*^6 keeping back need not necessarily be by physical force; it may be by pers 
sion or by allurements and blandishment. The use of the word requires that th 
should be something m the nature of control or influence which can properly be d 
cnbed as a keeping back of the woman. To constitute detention, proof of some ki 
or persuasion is necessary*. The words ' concels or detains ’ are intended to 
applied to the enticing or inducing a wife to withhold or conceal herself from her hi 
band, and assisting her to do so, as well as to physical restraint or prevention of 1 
will or action Depriving the husband of his proper control over his wife, for t 
purpose of illicit intercourse, is the gist of the offence, and a detention occasioning su( 
deprivation may be brought about dmply by the influence of allurements and bla 
dishments*. Detention does not nccessanty imply that it is against the consent of tJ 
person detained. 'Where a married woman left her husband's house and went i 
another man’s and lived with him as his wife, it was held that the man with whoi 
she lived had committed an offence under this secticji*. If a man keeps the wil 
of another under his protection in a house he detains her within the meaning of th 
section*. But there can be no detention where the woman is living with a man c 
her own free-will and refuses to go back with her husband*. A married woman wa 
taken by her brother from the house of her husband during his absence, and was give 
away in naUa marriage to the accused who lived in another village, The wornan five 
in the accused’s house openly and freely as his wife. The accused having bea 
charged with detaining a mamed woman, it was held that he had not cotnmitted anj 
offence^. 

The words ‘ such woman' do not mean such woman as has been so enticeo 
away as mentioned in the section, but means such woman whom the accused knows 
or has reason to believe to be the wife of any other man; the detention of such a 
woman with the particular intent defined m the section is one of the offences made 
punishable under the section*. In an earlier case the same High Court had expressed 
the opinion, though the point had not been specifically discussed, that a person c^d 
not be convicted of detaimng an enticed woman until the enticing had been provw 
This interpretation gives the go-bye to the latter part of the section which 
concealment or detention of such woman punishable and is not followed by Straigoti 
J., in Niadar’s case above referred to. /' i, r 

“A wife living in her husband’s house, or in a house hired by him for 
occupation, and at his expense, is, during his temporary absence, living under nis 
protection so as to bring the case within the meaning of s 498—provided, of 
that.. .he knew, or had reason to know, that ^e was th^wife of the man from 
protection he took her, or on whose behalf the person from whom he took her m 
charge of her, and also provided that he took her with the intent specified in Ac- 
To hold otherwise would be to declare the worst cases of seduction not punishaw 


* Pochun Chung, (1865) 2 tV, R. (Cr.) 
35; Pahlwan, (1914) P. L. R. No 129 of 
1915, P. W. R. (Cr.) No 5 of 1915, 16 Cr. 
L. J. 216. 

» Mahtji Fula. (1933) 35 Bom. L. R. 
1016, 58 Bom. 88. 

® Sundara Da$s Tevan, (1868) 4 M. H. 
C. 20. 

* (1872 ) 7 Mad Jur. 133. 

» Bonsi LaJ v. Alt Muhammad, (1913) 
P. L. R- No, 319 of 1913, P. W. R. Na 36 
of 1913, 16 Cr. L. J. 595; Ccwesft Piasad V. 


Tuhhi Pam. (1933) 10 a W. N. 784. 34 Cr. 

Lachman Chatnar. (1920) Jf. 

311, 21 Cr L. J. 417 . Ockachat AhtT. ' 
26 A L J. 403, 29 Cr. L. J; 273; 
mad Husain v. Lekhai, (1934) 35 Cr. n. J- 
932. 

r Mahiji Fula. supra. •oli.i, 

• Niadar, (1888) 10 AU. 580 : Ala Bakh 
sh, (1891) P. R. No. 16 of 1891. 

» Ttka Singh. (1880) 3 AU. 251. 
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SEC. 49S.] 


under the Pcstal Code 

2. ' With latent that she may ha\c illicit intercourse rvitli any person — 
Inlcntion is the gist of this offence Tlie intention must be that the woman should 
have tmlatvfu! sexual intercourse with a person. 

A person who entices away a mamed woman from her husband’s house with 
inleni that he may dispo^ of her in mamage to some one else commits an offence under 
this section because sexual intercourse between the woman and any other person 
to whom slie has thus been gi\en m mamage. during the lifetime of her husband, 
would be lUiat intercourse wiUun the meaning of this section*. Though according to 
Uie Maliomcdan law the remarriage of a mam«l woman is only invalid and not %oid, 
ya as that woman does not become the wife of the person she remarries, any inter¬ 
course between tlie remarried woman and tlie person slie remarries is illicit and as 
the intention of tlie person entiang away the woman is to remarry her the intent 
would, therefore, be that she should have illicit intercourse* 

^\Tiere a procuress induced a married wewnan of twenty to leave her husband, 
and the fact showed that Uie wife Iiad made her deliberate choice and was determined, of 
her own free-will, to Ica\e her husband and become a prostitute in Calcutta, the High 
Court held that the procuress could not be convicted of kidnapping under s 366, but 
was guilty of enticing away a mamed woman under this section, “for whatever tlie 
wife’s scaet inclinations were, she would have had no opportunity of carrying them out 
had not the prisoner interposed "♦ Tlie complainant alleged tliat his father-m-Iaw had 
detained his wife, and that with the help of his father-in-law the accused married liis 
wife who was since then kept in the accused's house. The accused was convicted under 
this scctioa It was held that the conriction was bad inasmuch as there was no evi¬ 
dence whatever to show that the accused cnUccd away the complainant’s wife from her 
husband’s or her father’s house with intent to have illicit intercourse with her*. 

3> 'Or conceals or detains with that Intent'.—Where a woman is dearly 
willing and lias not been restramed in any way, she cannot be said to be ‘ detained ’ 
sb as to justify conviction under this section, the meaning of the word ‘ detained ’ 
being kept back from somebody or restrained*. The mere fact that the woman was 
suvn outside the accused's house is not sudicicnl*. 


Sections 366 and 498 .—For an offence under s. 366 there must be kidnapping 
or abduction as defined in s 362. For an offence under s. 498 there need be no com¬ 
pulsion or deceit Section 366 applies to cases where, at the time of the abduction, 
the woman has no intention of marriage or illicit intercourse at the time when the 
abduction takes place, but it is the intention of the person abducting her to compel her 
afterwards to narry any person against her wiU, or to force or sedure her afterwards 
to illicit intercoursa Section 498 applies to cases where the object of the taking or 
enticing is that the woman may have illicit intercourse with some other person, even 
thou^, as It generally happens, she is quite aware of the purpose for wfhich she is 
quitting her husband, and is an assenting party to it 

Agam, an offence punishable under s. 498 is a minor offence as compared 
with an offence punishable under s 366*. 

Wife caanot be punished as abettor.—In the case of adultery it is distinctly 
enacted that the wife is not pumshable as an abator; it is, therefore, inconsistent to 
punish her as an abettor of the minor offence mentioned in this section*. It has been 
left an open question whether a woman can be convicted of abetting the ‘taking 


* Per Jackson and Cloier, JJ., m Mutlj 
Khan V. MungUo Kkansama, (1866 ) 5 W. R 
(Cr.) 50. 

* Naurang, (1915) 13 A. L. J. 251, 16 
Cr. L. J. 315. 

» Hamad, (1931) 32 Cr. L. J. 1211, 
119311 Cr, C 314. 

* Srimolce Poddee, (1864) 1 IV, R. (Cr.) 
45. 

* Jastmaddirt Sheikh V. lehohak Mistri, 


(1897) 1 C W. N. 498. 

« Abdul Wahid Khan, (1927) 1 Luck. C 
238. 28 Cr L. J. 703 
* Dtomndon. (1920) 21 Cr. L. J. 383 
ci 483^** Shekh. (1892) 20 

a V /iVan Singh. (1871) P. R. No. 

6 of 1871; Mohun v. Gunsham, (1871) P 
?; I n overruling Syed Ahmud,. 
(1868) P. R. No 17 of 1868. 
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away' of herself within the meaiung of this section*. Enticement denotes a state 
of passivity on Uie part of the woman, and hence docs not come within the three 
clauses of s. 107 which imply a certain degree of actiuty in Uie abettor. If a r\-oman 
requested a man to take her atN-ay her act would probably be covered by i 107, d. (1). 

Alpsanann law.—^Tlre cohabitation of man and woman under the Alj-asana- 
tan sj'stem is not considered to be a marriase so as to render punishable a person 
who entices away tlie woman witli Uie intent specified in the section*. 

PRACTICE. 

Evidence.—Prove (1) that the woman in question is the wife of another man 
The provisions of s. ^ of the Indian Endence Act sliow that where manias 
is an ingredient in an offence the fact of the marriage must be strictly pro\-cd*. It is 
not sufficient for the prosecution to prove Uiat the complainant and the woman in 
rcrspcct of whom the diarge is made li\xd together as man and wife*. Strict proof 
of mami^e is ncccssarj’*; it cannot be presumed*. Long cohabitation may raise a 
presumption of marriage but a conviction cannot be based on such presumption*. 
The adnussion by tlie accused tirat the woman is tlie wife of the prosecutor is not 
enough'. Tlie Court sliould require some better evidence of tlie marriage than the 
mere statement of tlic complainant and tlie woman*. The Madras High Court has, 
howc\er, held that the evidence of the husband and wife is sufficient to prove the 
nuni.ig^«. The fact and Uie legality of the marriage are material elements in a case 
of enticing or taking away or detaining witli criminal intent a married woman and 
must be prov'cd as strictly as any oUier material faas, but it is not nccessarj’ that 
they should be proved in any particular way‘*. There must be proof that the marriage 
had been celebrated strictly in accordance witli the requirements of custom and law* 
applicable to tlie parties. Mere presumption that Ac accused must have known that 
tlie woman was married witliout proof of sudi laiowiedgc is not enough'*. The law 
presumes in favour of marriage and against concubinage when a man and woman have 
cohabited continuously for a number of years and at the time of the conmienccincnt 
of cohabitation a marriage between them was possible. This presumption of law 
can be repelled only by strong, distinct and conclusive evidence, and the mere fact 
that the direct evidence of the marriage which took place many years ago is iw* 
satisfactoiy cannot displace this prcsumpticai. Marriage is evidenced, not constituted, 
by habit and repute, and in a case where no valid marriage is possible no amc»int of 
evidence as to habit and repute can establish it*^. 

Although in some cases there may be danger in rd>ing solely upon the in¬ 
terested evidence of a spouse, nevertheless a conviction bas^ upon Uie evidence oi 
a spouse is not illegal'*. .. 

The fact that the marriage of the enticed wiUi the complainant was veua- 
ablc at the option of tlie enticed is not a defence unless it is shown that that option 
was e.vercised before the enticement**. 

* BdambaJ. (1902) 26 Mad. -Sol 

* A’ofcjj. (1SS3) 6 Mad. 374. 

* Piicmbut Sin(.h. (1S79) S CaL 56(>. Foi. 

* .-IrsJicJ .-III. (ISSa) 13 C L. R. 125. 

» Sobrati V. JuklIu (ISPS) 2 C W. N. 

2i5:Ragkubat Sinf.k. (1927 ) 4 O.IY.N. 172. 

23 Cr. L. J. 311 : .\/. Petas. (19C1S) 2 SL.R. 

22 : B.cAar. (1911) 5 S. L. R. 270. 13 Cr. U 
J. 541 ; Remanatkatu (1925) 23 Cr. L. J. 26S ; 

PraUfiJ Bcnr.cn, (1929) 34 Q VV. X. 227. 

31 Cr. L. J. 1091. An .Iroja Hindu cannot 
contnet a \'alid raaniage with his'iuatcroa) 
aunt. Mamace by ChaJar AnJiiji is not re- 
cognued b> Hindu law as a iiilid marriage: 

Su'.iJ«wr. (1927) 29 Cr. L. J. 2ia 

* .\fokanJi v. Mohti. (IS93) P. R. Va 
17 of 1S93. 

» r.r Smi*. (1929 ) 30 P. L. R. 643. 30 


^iititMf\l925 ) 2 a VV. N*. 5S5, 26 Cr 

(1S97) 20 AIL 1«: A-uSa 
( 1SS2) 5 .All. 233; S< 2 nlok }» 

-\.VV.X. 186; PaJam Swc*. (19*) 3 A u 
J 224n- BudAu. (1920) 42 .All. 402 ; 

(1900) 3 a C 342; Phkku, 

>• 5u&l>ara^an. (ISSo) 9 Mad. 9. 

*1 .Yarir A’Aan. (1913) ,36 .VII. 1. . 

** .AJfciAay Kumar MaUi, (1933) 34 

V. (19=1) 3 

‘l.Si'J'i/.rir, (1917) 1, N-J-R- » 

Cr. L.*J. 1016. ^ ^ 

« Paid Dad. (192S) 29 Cr. U J. .0- 
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(2) That she was under the care of her husband, or of some one on his 

behalf. 

(3) That the accused took or enticed her away from her husband* or that 
other person, or concealed, or detained her 

(4) That Uie accused knew, or had reason to believe, that she was the wife 
of another man. 

There must be evidence of some kind from which the inference could be 
drawn that the accused knew Uie woman to be a married woman : mere presumption 
that he must have known it is not sufliaent*. The omission to state in the charge 
that the accused had the knowledge or reason to believe is not by itself fatal to the 
charge* 

(5) That the accused did as above with intent that she might have illicit inter¬ 
course with some person. 

The Code does not exonerate a man merdy because there is connivance by 
the husband*. 


Procedure.—Not cognizable—Warrant—Bailable—compoundable—Triable by 
Presidency Magistrate, or Magistrate of the first or second class. • 

Complaint by the aggriev cd person is necessary.—No Court shall take cogni¬ 
zance of this offence unless upon a complaint made by the husband of the woman, or, 
in his absence, by some person who had care of such woman*. A complaint by a man 
who has purcha^ a mamed woman is not competent*. 

The intention of the law is to prevent Magistrates inquiring, of their own 
motion, into cases connected with marriage unless the husband or other person autho¬ 
rized moves them to do so. A sp«ific complaint under this section is necessary’. 
Where an accused person was committed to the Sessions to stand his trial on a charge 
prdcT^ by a husband under s. 376 and the Sessions Judge at the trial added a charge 
of adultery under s. 497 and acquitted the accused under s. 376, but convicted him 
under 8. 497, it was held that the Sessions Judge had acted without jurisdiction*. 
The accused was tried on charges under ss. 363 and 366. At the conclusion of the 
case, the Court added a charge under this section and convicted the accused on all 
the three charges. It was held that the procedure in the case was not regular; and 
the additional charge framed at the stage it was framed was prejudicial to the accus¬ 
ed. The Court set aside the conviction under this section and order^ an inquiry into the 
remaimng charges*. Where, in a case in which the complaint was of the offences of 
kidnapping a imnor girl and theft of her jewels, there was no allegation even in the 
sworn statement of the complainant that the accused’s purpose was to have illiat inter¬ 
course with her daughter, and there wras not even a statement as to puberty; it was- 
held that there was jio complaint of an offence under this section, so as to give the 
Magistrate jurisdiction to try and convict the accused of such an offence*®. Where 
an accused is charged on a charge under s. 366A he cannot be convicted of an offence 
under this section in the absence of a complaint made by the husband under that 
section. The fact that the husband appeared and gave evidence for the prosecution 
at the trial under s. 366A cannot take toe place of a complaint by the husband which, 
is necessary**. In a later case the same High Court has held that if a petition con- 


* Noiman O'Connot, (1935) 37 Cr. L. J. 
73. 

» Ratiram Keot V. Bhan<larafn Keol, 
(1920) 22 Cr. L. J. 412 
» Allah Din, (1927) 28 Cr. L J. 419. 

« Ganesh Ram V. Cyan Chand, (1920) 21 
Cr. L J. 139. 

» Cnminal Procedure Code, s. 199 ; Ntkala. 
(1909) P. W. R, (Cr.) Na 22 of 1909, P. 
R, No 12 of 1910. 11 Cr. h. J. 155. 

« Mughlu, (1925 ) 26 P. L. R 382. 

* Chemon Cara. (1902 ) 29 Cal. 415; 
Tara Prasad Laha. (1903 ) 30 CaL 910, fr; 
Isap Mahomed, (1906 ) 31 Bom. 218, 9 Bonu 
L. R. 148; Kallu, (1882 ) 5 All. 233; Jag- 


damba Prasad, (1933) 55 All. 871 ; Banearu. 
(1903 ) 27 Mad. 61; Bhana, (1910) P. R. 
No. 32 of 2920, 22 Cr.L. J. 50; Rada Stmh. 
(1917) P. R, No 2 of 1918, 19 Cr. L J. 300- 
Mahandi, (1933 ) 36 Cr. L. J. 423; Khushat 
Smgk. (1904) 17 C. P. L. R. 105, 1 Cr. L. 
J. 763. Contra Bhawani Dat, (1916) 38 All, 
276. 

* Chemon Caro, sup. 

• Isap Mahomed, sup. 

*® Atunaehalam Chelly. (1923) 45 hi. L. 
J. 543, 11923J M. W. N. 876, 24 Cr. L. J 
837. 

** Jagdamba Prasad, supra. 
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tains an allegation of facts which, if proved by evidence, would constitute an offence 
■under this section, such petition is dearly a complaint by the husband of an offence 
under this section,.for which he dedrcs the accused named by him to be prosecuted. 
The fact that there are other allegations in the petition which, by themsdves or in 
Conjunction with those relating to an offence under this section, constitute a more 
serious offence, such as one under s. 366, will not make the complaint any the less 
a complaint under this section^. Thbugh a ^rson having the care of a woman on 
behalf of her husband can lodge a complaint such person cannot compound an 
offence under that section and an acquittal based on a compounding of offence by 
such person is erroneous®. 

A prosecution under this section does not abate merely on account of the death 
of the injured party®. 

Detention of a married woman is a continuing offence and a person commit¬ 
ting such an offence is always liable to prosecution except for any period in respect of 
which he has been found innocent. Acquittals in respect of previous detentions are 
no bar to a fresh charge for a subsequent detention*. 

' Sections 497 and 498.—A person convicted of adultery under s. 497 of the 
Code need not be convicted also under this section®. 

Finding.—A finding exactly in the words of this section—that the accused 
took or enticed away a married woman from her husband, or some person having the 
care of her on his behalf, with intent that she may have illicit intercourse with any 
person, or concealed or detained such woman with a like intent—though not actually 
illegal, when it is doubtful which of the several offences has been committed, is a 
finding which ought not to be resorted to if it can be avoided, and it can be deter¬ 
mined under whi^ part of the section the accused is guilty*. 

Place of trial,—A complaint under this section for detaining a woman for the 
Tsurpose of illicit intercourse can be inquired into only in.the district where such 
detention occurs®. 

Charge.—I (name and office of Magistraie, etc.,) hereby charge you {name 
of accused) as follows;— 

That you, on or about the-day of-, at-, took away (or enticed 

away, or concealed, or detained) a certain woman, to wit AB, whom you knew or had 
reason to believe to be the wife of CD, from the said CD, [or from EF who had the 
^re of the said AB on behalf of CDJ, with mtent that the said AB nught ha\e 
illicit intercourse with some person; and that you thereby committed an offence 
punishable under s. 498 of the Indian Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

Punishment,—^^Vhere the accused was convicted of an offence under this sei> 
"tion and it appeared that the woman being not on good terms with her husband 
went to the accused of her own accord, a sentence of one year’s rigorous impnsw* 
ment was considered to be too severe*. A light sentence is sufficient to meet the 
ends of justice when the abducted woman is an active abettor®, or where the hus¬ 
band did not care much about his wife and did not take any action against the 
accused for a number of months after her abduction^®. 


1 Mohan Smgh. (1933) 36 Cr. L. J. 404. 
/,* Fateh Muhammad, (1919) 4 L. L. J. 
4M ; Mxr Alam, (1922 ) 5 L. L, J 183, 23 Cr 


Lj. J. 690 

“,3 Man, Dtn. (1922) 4 Lah. 7; Nui 
K/uhammad, (1907) 8 Cr. L. J 190. 

SadoT, (1920) 4 L. L. J. 535. 

Porhun Chung. (1865) 2 W. R. (Cr.) 

Moihoora NatiSgoy. (1874) 22 W. R. 
) 72. ' , 



» fasuant Singh. (1916) P.L. R. No- =1 
of 1918, P. W. R. (Cr) No. 8 of 1918, n* 
&. L. J. 438. .. _( 

8 Fasul Khan. (1910) P. L. R- 
1910, P. W. R. (Cr.) No. 60 of 1910, 11 L-®- 

^»^'S/Khan. (1914) P. W. R- 
20 of 1914, P. L. R. No 123 of 1914, 15 W- 
L. J. 524. Chandgt. (1926) 28 Cr L. J- p- . 
3« Cahra. (1925) 26 P. L. R, 429. 27 Cr. 
L. J, 192. 


CHAPTER XXI. 


Of Defamation. 

49% XMiocver by words cither spoken or intended to be read, 
^ . or by siijns or bv visible representations*, makes or 

publishes any imputation concerning any person* in¬ 
tending to harm, or knowing or hdving reason to believe that such 
imputation will harm, the reputation oi such person’, is said, c.xcept 
in the cases hereinafter excepted, to defame that person. 

Explatiiilion 1 —It may amount to defamation to impute any¬ 
thing to a deceased person, if the imputation would harni the repu¬ 
tation of that person if living, and is intended to be hurtful to the 
feelings of his family or other near relatives. 

Explanation 2 .—It may amount to defamation to make an im¬ 
putation concerning a company or an association or collection of per¬ 
sons as such. 

Explanation 3 .—An imputation in the form of an alternative or 
e.xprcsscd ironically, may amount to defamation. 

Explanation 4 .—No imputation is said to harm a person’s re¬ 
putation,' unless that imputation directly or indirectly, in the estima¬ 
tion of others, lowers the moral or intellectual character of that per¬ 
son, or lowers the character of that person in respect of his caste or 
of his calling, or lowers the credit of that person, or causes it to be 
believed that the body of that person is in a loathsome state, or in a 
state generally considered as disgraceful. 

ILLUSTRATIONS. 

(a) A says—“Z is an honest man; he never stole B’s watch*’ : intending 
to cause it to be believed that Z did steal B's watch. This is defamation, unless it 
fall within one of the exceptions 

{&) A IS asked who stole B’s watch. A points to Z, intending to cause it 
to be believed that Z stole B’s watch. This is defamation, unless it fall withm one 
of the exceptions. 

(c) A draws a picture of Z running away with B’s watch, intending it to be 
believed that Z stole B’s watch. 'This is defamation, unless it fall within one of the 
exceptions. 

First Exception .—It is not defamation to impute anything 
imputauon of which is true concerning any person, if it be for the 
public good that the imputation should be made or 
be made or pub- published. Whether or not it is for the public good 
hshed is a question of fact. 

Second Exception .—It is not defamation to express in good faith 
any opinion whatever respecting the conduct of a 
.of^hc Public servant in the discharge of his public func¬ 

tions, or respecting his character, so far as his cha¬ 
racter appears in that conduct, and no further. 
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tains an allegation of facts which, if proi^ by evidence, would constitute an offence 
Tinder this section, such petition is dearly a complaint by the husband of an offence 
under this section,.for which he desires die accused named by him to be prosecuted. 
The fact that there are other allegations m the petition which, by themselves or in 
-conjunction with those relating to an offence under this section, constitute a more 
serious offence, such as one under s. 366, will not make the complaint any the less 
a complaint under this section^. Though a person having the care of a woman on 
behalf of her husband can lodge a complaint such person cannot compound an 
offence under that section and an acquittal based on a compounding of offence by 
such person is erroneous* 

A prosecution under this section does not abate merely on account of the death 
of the injured party*. 

Detention of a married woman is a continuing offence and a person commit¬ 
ting such an offence is always liable to prosecution except for any penod in respect of 
which he has been found innocent. Acquittals in respect of previous detentions are 
no bar to a fresh charge for a subsequent detention* 

* Sections 497 and 498 .—A person convicted of adultery under s, 497 of the 
Code need not be convicted also under this section®. 

Finding.—A finding exactly in the words of this section—that the accused 
took or enticed away a married woman from her husband, or some person having the 
care of her on his behalf, with intent that she may have illicit intercourse with any 
person, or concealed or detained such woman with a like intent—though not actually 
illegal, when it is doubtful which of the several offences has been committed, is a 
finding which ought not to be resorted to if it can be avoided, and it can be deter¬ 
mined under which part of the section the aaused is guilty*. 

Place of trial.—A complaint under this section for detaining a woman for the 
purpose of illicit intercourse can be inquired into only m.the district where such 
detention occurs^. 

Charge.—I (name and office of Magislrate, etc.,) hereby charge you 
of accused) as follows.— 

That you, on or about the-day of-, at-, took away (or enticed 

away, or concealed, or detained) a certain woman, to wit AB, whom you knew or had 
reason to believe to be the wife of CD, from the said CD, [or from EF wlw had the 
care of the said AB on behalf of CD], with intent that the said AB might have 
illicit intercouree with some person ; and that you thereby committed an offence 
punishable under s 498 of the Indian Penal Code and within my cognizance 

And I hereby direct that you be tried on the said charge. 

Punishment,—^Where the accused was convicted of an offence under this sec¬ 
tion and it appeared that the woman being not on good terms with her huspan 
went to the accused of her own accord, a sentence of one year’s rigorous 
ment was considered to be too severe*. A light sentence is sufficient to '■ 

ends of justice when the abducted woman is an active abettor®, or where the nu • 
hand did not care much about his wife and did not take any action against tn 
accused for a number of months after her abduction*®. 


1 Mohan Stngh, (1933) 36 Cr. L. J. 404. 
,,2 Fateh Muhammad, (19191 4 L, L J 
4fe8 : Mtr Alam, (1922) 5 L. L. J. 183, 23 O’ 
U J. 690 

,3 Manj Dm. (1922) 4 Lah. 7; Nta 
Xiuhammad. (1907) 8 Cr. L. J 190 
SadoT. (1920) 4 L. L. J. 535. 

Paehun Chung. (1865) 2 W. R. (Cr) 

\{othoora NatlStioy. (1874 ) 22 W. R 
) 72. '' » 
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Or Difvmation'. 


‘i99. Whoocr b\ words either spoken or intended to be read, 
nr b\ or b\ visible representations*, makes or 

Dcianauco. publishes any imputation concerning any person' in¬ 
tending to harm, nr knowing or hiving reason to believe that such 
imputation will harm, the reputation of such person’, is said, except 
in the cases hereinafter excepted, to defame that person. 

ExplatiiUion 1 -It may amount to defamation to impute any¬ 
thing to a deceased person, if the imputation would harm the repu¬ 
tation of that person if living, and is intended to be hurtful to the 
feelings of his family or other near relatives. 

Explanntiou 2 —It may amount to defamation to make an im¬ 
putation concerning a company or an association or collection of per¬ 
sons as such. 

Explanation 5.—An imputation in the form of an alternative or 
c.xprcsscd ironically, may amount to defamation. 

Explanation 4. —No imputation is said to harm a person’s re¬ 
putation,' unless that imputation directly or indirectly, in the estima¬ 
tion of others, lowers the moral or intellectual character of that per¬ 
son, or lowers the character of that person in respect of his caste or 
of his calling, or lowers the credit of that person, or causes it to be 
believed that the body of that person is in a loathsome state, or in a 
state generally considered as disgraceful. 

ILLUSTRATIONS. 


(o) A says—"Z is an honest man; he never stole B’s watch” : intending 
to cause it to be believed that Z did steal B's watch. This Is defamation, unless it 
fall within one of the exceptions. 

(6) A is asked who stole B’s watch. A points to Z, intending to cause it 
to be bdieved that Z stole B's watch. This is defamation, unless it fall within one 
of the exceptions. 

(c) A draws a picture of Z running away with B’s watch, intending it to be 
believed that Z stole B's watch. This is defamaUon, unless it fall within one of the 
exceptions. 


First Exception. —It is not defamation to impute anything 
Imputation of which is true concerning any person, if it be for the 
SSd public good that the imputation should be made or 

be made or pub- published. Whether or not it is for the public good 
hshed, is a question of fact. 

Second Exception. —It is not defamation to express in good faitft 
any opinion whatever respecting the conduct nf 
public servant in the discharge o( his public hac- 
tions, or respecting his character, so far as his chi- 
racter appears in that conduct, and no further. 



1212 


LAW OF CRIMES. 


[CHAP. XXL 


Third Exception.—It is not defamation to express in good faith 
Conduct^ of My any opinion whatever respecting the conduct of any 
pubiic°\ue^ person touching any public question, and respecting 
his character, so far as his character appears in that 
• conduct, and no further. 


nXUSlKATION. 


• defamation in A to rapress in good faith any opinion whatever res- 

pe^ng Zs conduct in petitioning Government on a public question, in signing a re¬ 
quisition for a meeting on a public question, in presiding or attending at such meet¬ 
ing, in forming or joining any society which invites the public support, in voting or 
canvassing for a particular candidate for any situation in the efficient discharge of the: 
duties of which the public is interested. 

Fourth Exception .—It is not defamation to publish a substan- 
reSts S^proceed! ^^ue report of the proceedings of a Court of 

ings of Courts. Justice, or of the result of any such proceedings. 

Explanation.—A Justice of the Peace or other officer holding 
an enquiry in open Court preliminary to a trial in a Court of Justice, 
is a Court within the meaning of the above section. 

Fifth Exception .—It is not defamation to express in good faith’ 
Merits of case any opinion whatever respecting the merits of any 
or°c»ridurt ofwiS criminal, which has been decided by a. 

nesses and others Court of Justice, or respecting the conduct of any 
concerned person as a party, witness or agent, in any such case, 

or respecting the character of such person, as far as his character ap¬ 
pears m that conduct, and no further. 


ILLUSTRATIONS. 


(a) A says—“I think Z’s evidence on that trial is so contradictory that he- 
must be stupid or dishonest”. A is within this exception if he says this m good 
faith, inasmuch as the opinion which he expresses respects Z’s character as it appears 
in Z’s conduct as a witness, and no further. 

(&) But if A says—“I do not believe what Z asserted at that trial because 
I know him to be a man without veraaty”. A is not within this exception, 
much as the opinion which he expresses of Z's character, is an opinion not found 
on Z’s conduct as a witness. 


Sixth Exception .—It is not defamation to express in good faith- 
any opinion respecting the merits of any perform- 
Merits of public ^nce which its author has submitted to the judg* 
per onnance. ment of the public, or respecting the character o 

the author so far as his character appears in such performance, an 

no further. .• u -trio-- 

Explanation .—A performance may be submitted to the 
ment of the public expressly or by acts on the part autno 

which imply such submission to the judgment of the public. 


ILLUSTRATIONS, 

(o) A person who pubbshes a book, submits that book to the judgment of 
the public. 
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(b) A person who makes a speech in public, submits Uiat speech to the 
judgment of the public. 

(e) An actor or singer who appears on a public stage, submits his acting or 
■singing to the judgment of the public 

(d) A says of a book published by Z—^“Z's book is foolish • Z must be a 
vreak maa Z’s book is indecent; Z must be a man of impure mind ” A is wiUi- 
in this exception, if he s3)-s tins in good faith, inasmuch as the opinion which he ex¬ 
presses of Z respects Z’s cltaractcr only so far as it appears m Z’s book, and no 
further. 

(c) But if A says—"I am not surprised that Z’s book is foolish and mde- 
cail, for he is a weak man and a libertine”. A is not within this exception.,inas¬ 
much as the opinion whicli he expresses of Z's cliaractcr is an opinion not founded on 
Z% book. 

Seventh Exception. — It is not defamation in a person having 
Censure passed over another any authority, either conferred by law 
in Rood faiih by arising out of a lawful contract made with that 
ful authoniy o\a Other, lo pass in good faith any censure on the con- 
nnoOicr. (juct of that Other in matters to which such lawful 

.authority relates. 


ILLUStRATION. 

' A Judge censuring in good faith the conduct of a witness, or of an officer of 
the Court; a head of a department censuring in good faith those who are under his 
orders: a parent censunng in good faith a child in the presence of other children; 
a schoolmaster, whose authority is derived from a parent, censuring in good faith a 
pupil in the presence of other pupils; a master censunng a servant in good faith for 
remissness in service; a banker censunng in good faith the cashier of his bank for 
.the conduct of such cashier as such cashier—are within this exception. 

Eighth Exception .—It is not defamation to prefer in good faith 
Accusaiion pre- an accusation against any person to any of those who 
fSih'^to SihoSS have lawful authority over that person with respect 
pereon. 10 the subject-matter of accusation. 

ILLUSTRATION. 


If A in good faith accuses Z before a Magistrate; if A in good faith com- 
35lains of the conduct of Z, a servant, to Z’s master; if A in good faith complains of 
the conduct of Z, a child, to Z’s father—A is within this exception. 


Ninth Exception .—It is not defamation to makeup imputation 
impuuuon made on the character of another, provided that the impu- 
^ tation be made in good faith for the protection of 

or the interest of the person making it, or of any other 
other’s interests. person, Or for the public good. 


ILLUSTRATIONS. 

(a) A, a shopkeeper, says to B, who manages his business—^"Sell nothing to 
Z unless he pays you ready money, for I have no opinion of his honesty A is 
within the exception, if he has made this imputation on Z in good faith for the pro¬ 
tection of his own interests. 

(b) A, a Magistrate, in making a report to his superior officer, casts an im¬ 
putation on the character of Z. Here, if the imputation is made m good faith, and 
ior the public good, A is within the exception. 
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Tenth'Exception. —It is not defamation to convey a caution, in 
Caution intend- good faith, to one pcfson against another, provided 
^n^to^whom caution be intended for the good of the 

veyed or for pub- pcrson to whom it is conveyed, or of some person in 
he good. whom that person is interested, or for the public 

good. 


500. 

Punishment 

defamation. 


Whoever defames another shall be punished with simple 
for imprisonment for a term which may extend to two 
years, or with fine, or with both. 

COMMENT. 


In the words of the authors of the Code, “ the essence of the offence of defa¬ 
mation consists m its tendency to cause that description of pain which is felt by a 
person who knows himself to be the object of the unfavourable sentiments of his 
fellow-creatures, and those inconveniences to which a person who is the object of such 
unfavourable sentiments is exposed”*. 

The criminal law of this country with regard to defamation depends on tlie 
construction of s. 499, not on what may be the English law on the same subject^. 
A(^rdmg to the theory of the criminal law of England the essence of the crime of 
private libel consists in its tendency to provoke a breach of the peace. Under the 
Penal Code, defamation has been made an offence without any reference to its ten¬ 
dency to cause acts of illegal violence. The authors of the Code observe: “ It 
appears to us evident that between the offence of defaming and the offence of provok¬ 
ing to a breach of the peace, there is a distinction as broad as that which separates 
theft and murder. Defamatory imputations of the worst kind may have no ten¬ 
dency to cause acts of violence. Words which convey no discreditable imputation 
whatever may have that tendency in the highest degree. Even in cases where defa¬ 
mation has a tendency to cause acts of violence, the heinousncss of the defamation, con¬ 
sidered as defamation, is by no means proportioned to its tendency to cause such 
acts: nay, circumstances which arc great aggravations of the offence, considered as 
defamation, may be great mitigations of the same offence, considered as a provoca¬ 
tion to a breach of the peace. A scurrilous satire against a friendless woman, pub¬ 
lished by a person who carefully conceals his name, would be defamation in one of 
Its most odious forms. But it would be only by a legal fiction that the satirist could 
be said to provoke a breach of the peace. On the other hand, an imputation on 
the courage of an officer contained in a private letter, meant to be seen only by that 
officer and two or three other persons, might, considered as defamation, be a very 
venial offence. But such an imputation would have an obvious tendency to cause 
a serious breach of the peace 


Ingredients.—The section requires three essentials;— 

1. Making or publishing any imputation concerning any person. 

2. Such imputation must have been made 

(0 by words, either spoken or intended to be read; or 

(«) by sign ; or 

(tit) by visible representations. 

3 Such imputation must have been made with the intention of harming, o 
with knowledge or reason to believe that it will harm the reputation of the person 
concerning whom it is made. 


* Note R, p. 175. 

2 Cieene v. Dclanney, (1870) 14 \V. R. 
(Cr.) 27: Iswi Pzasad Singh V. Umtao 
(1900), 22 All. 234; Canga Prasad, 
(1907 ) 20 All'^OSS : Champa Devi V Piibhu 
Lai, (1925) 27 Cr L. J 253 ; Sathh Chandra 
Ckakraiaiti v. Ram Doyal De, (1S20) 48 


Cat 388, F.B: Nagarji Trikamji. (1^) 
Bora. 340. Abdul Hokm V. Tet Ckandat 
Maker,i. (1881) 3 AIL. 815 ; 

Mudali V. Tripurasundan AmmaJ, (19-5) 
Mad. 728, fd. 

» Note R. pp. 175. 176. 
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I. * Makes or publishes any imputation concerning any person —Every¬ 
one ’^ho com{>oacs. djcialcs. v^ntes or m any vkay contributes to the making of a 
hbd. IS Uie maker ol a libel " If one dictates, and another writes, both are guilty 
of niaking it. for he shews his approbation of what he wntes So, if one repeats, an¬ 
other wntes a hbd. and a tliird appro\cs what is wntten they are all makers of it. 
as all who concur and assent to tlic doing of an unlawful act are guilty; and mur- 
denng a man's reputation by a Iibd may be compared to murdering a man’s person, 
in whidi all who are present and encourage the act are guilty, though the wound was 
giNTTi by one only ’' Where a person merely describes the thumb impressions of 
signatories by writing their names opposite their thumb-impressions on a defama¬ 
tory petition, he cannot be said to have made it*. 


• Publishes ’.—The making known tlie defamatory matter after it has been 
WTittm to some person other than the person of whom it is wntten, is publication in its 
legal sense The defamatory matter must be published, that is, communicated to 
some person oUicr than Uie person to whom it is addressed* Communicating defa¬ 
matory matter to the person defamed only is not publication*. It is sufficient if the 
accus^ intentionally docs an act which has the quality of communicating to a third 
person or persons generally the alleged hbcl It is not necessary for tire prosecu¬ 
tion either to allege or to prove that llie act of the accused was directed at commu¬ 
nicating the libel to any specified person or persems or that the libel, as a matter of 
fact, was brought to the notice of sucli pereon or ixirsons* A notice under s. 165 
of the Muniapahties Act was issued by the President of a Notified Area to a certain 
person, who sent a reply containing defamatory allegations against the President 
This reply was put on the official file by the President and it was read by the mem¬ 
bers of the Notified Area Committee. It was held that there was publication of the 
defamadoa The plaang of the reply on the official file was not a gratuitous or 
voluntary act on Uic part of the President but it was his duty to do so, and the 
accaiscd knew or must ha\e known that the contents of his reply would be necessarily 
commurucated to the persons connected with the office of the Notified Aiea«; The 
action of a person who sent to a public-officer by post, m a closed cover, a notice 
containing imputations on the character of the reapient, but which was not com¬ 
municated by the accused to any third person, was held to be not such a ' malung ’ 
or 'publishing’ of the matter complained of as to constitute this offencek Where 
a numbar of persons meet and rcsoKe not to associate with a person for 
good reasons there is no defamation, nor does the sending a copy of the resolution to 
the person in question make it defamation. But it would be a different matter if 
a copy of the resolution is published'*. If A and B conspire to draw up a document 
defanung Z and leave it with B there is no publication*. 

According to the English law, defamatory matter, even if published only to 
the person defamed, will support an indictment, provided it is Ukdy to provoke a 
breach of the peace*" This view of the English law is met by s. 504. 

It is immaterial whether the person rRiblishing the defamatory statement 
intended to publish it or not, provided he did so publish it in fact”. “Everything 


\ 1 Bacon’s Abnd, VoL IV, p. 457 ; Paine, 

^ (1696) 5 Mod. 163. 165. 

* Ltngangauda Basangauda Patti. Cn- 
minal Appeal No 173 of 1927, decided by 
Palkar and Baker, JJ, orv September 22, 1927 
(Unrep. Bom.). 

a Varnakote math. (1900) 1 Weir 579 

♦ Mokamed Ismail Khan V. Mahomed 
Tahir. (1873) 6 N. W. P. 38; Takt Ilusotn. 
(1884 ) 7 All. 205, fD ; Dishwa Nath Das V. 
Keshab Gandhabamk, (1902 ) 7 C. W. N. 
74; Komul Ckunder Dose v Nobin Chunder 
Chose. (1868) 10 W. R. 184 ; faykishen Das 
V Shej Smih. (1910) P. R, No 10 ol 1910; 
Butke V. Shbp. (1923 ) 45 M L. J 754, 33 
M. L. T. 168, 25 Cr. L. J. 641 ; Nga On 


Tkm, (1921) 1 B. L J. 39, 23 Cr. U J. 
240; Sadashiv Almaram, (1893) 18 Bom. 
205, Abdul Azie, (1935) 37 Cr. L. J, 133. 

® (1926) 27 Cr. L. J. 1276, 

21 S L,. R. 130. 

« Sukkdeo, (1932) 55 All 253. 

* Tabs Husain, sup. The learned dis¬ 
senting judgment of Duthoit, J., may be 
read with great interest 

Cr* 210 I B. L. J. 39. 23 

• Doraisami Naidu v Kanniabpa Chettv 
(1931) 32 Cr. L. J. 767. (1931J Ct. C. 551 

Adams. (1888) 22 Q. B. D. 66. 

Tever, (18S6> 
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printed or written, which reflects on the diaracter of another, and is published with¬ 
out lawful justification or excuse, is a libel, whatever the intention may have been"'. 
Defamatory matter written on a post-card*, or transmitted in a telegram®, or printed 
on papers distnbuted broadcast*, constitutes publication. So are filing in Court a 
petition containing defamatory matter concerning a person with the intention that 
it should be read by other persons*; and swearing of an affidavit containing defa¬ 
matory words before a Court Commissioner and using it in Courts*. Where a per¬ 
son presents a defamatory petition to a superior public officer, who, in'the ordinary 
course of official routine, sends it to some subordinate officer for inquiry, there is 
^ publication of the latter at the place where he may receive it, and a publication 
for which the original writer may puma facie be held responsible, whether or not 
Jie expressly asks for an inquiry*. Communication to a husband or wife of a charge 
against the wife or husband is a publication*, but uttering of a libel by a husband 
to his wife is not®. 

Where there is a duty which forms the ground of privileged occasion, the per¬ 
son exercising the privilege is entitled to take all reasonable means of so doing, and 
those reasonable means may include the introduction of third persons where that is 
reasonable and m the ordinary course of business. A solicitor, acting on behalf of 
his client, wrote and sent to the plaintiff a letter containing defamatory statem^ts 
j-egarding her. The letter was dictated to a clerk in the office and was copied into 
the letter-book by another clerk. In an action against the solicitor for libd it was 
held that the publication to his clerks was necessary and usual in the discharge of 
his duty to his client'®. But where there is no such duty the act of dictating a letter 
■even to a shorthand wnter will amount to publication”. 

The accused in reply to a notice from the complainant’s pleader calling upw> 
him to pay money lent to him by the complainant wrote a letter to the pleader 
containing defamatory statements about the complainant. The ttmplainant there¬ 
upon charged the accused with defamation. The lower Courts held that the letto 
having been sent to the complainant’s pleader must be considered to have been ad¬ 
dressed to the complainant himself and therefore there was no publication to a third 
person. On revision, the former Chief Court of the Punjab held that as the defa¬ 
matory statements contained in the accused’s letter to the complainant's pleader were 
wholly irrelevant to, and unconnected with, the question of the alleged loan mm- 
tioned m the pleader’s letter, the pleader must be held to be a third person 
as those statements were concerned, and that therefore there had been publication with* 
jn the purview of this section**, , . 

Where a libel is printed, the sale of each copy is a distinct publication, and 
a fresh offence; and a conviction or acquittal on an indictment for publishing one 
copy will be no bar to an indictment for publishing another copy”. 

The person who publishes the imputation need not necessarily be the author 
of the imputation. The person who publishes, and the person who makes, an in*- 
putation are alike guilty**. It is not necessary that the accused himself must 
utter the words; it is enough if somebody else utters the words and the accused oy 


* Per Parke, B, in O’BrSca V. Clement, 
(1846) 15 M. & W. 435, 437. 

® Sri Vidya Sankara Natasimha Bkara- 
Jhi Curusuiamulu, (18^) 6 Mad. 381 ; 
binson v Jones, (1879) L. R. 4 Ir. 391. 

» Whitfield V. S. E. Ry., (1858) EL BL 
.& El 115 

* Tkiagaraya V. Krishnasuami, (1892) 15 
Mad. 214. 

* Greene V. Delanney, (1870) 14 W, R. 
(Cr.) 27 , Abdul Hakim v. Tej Chandar 
Mukarii, (1881) 3 All. 815. 

* Bltikhehand, (1926 ) 27 Cr. L. J. 1276, 
.21 S. L. R. 130. 

» Raja Shah. (1889) P. R. No. 14 of 
.1889. 

* Wenman v. Ash. (1853) 13 C B. 839; 


Shoobhaere Koeri v. Bokhori Ram, (190^1 
4 a L. J. 390. n R 

• Wennhak V. Morgan, (1888) 20 Q ^ 
D. 635 : Jaikishtn Das v.'Sher Stngh. (191W 
P. R. No. 10 of 19ia , o 

Boxsius V. Goblet Freres, 11894] 1 v 
a 842. See to the same effect f^jnondso* 
V. BucA & Co.. Ltd. [1907J 1 371* 

« Pullman V. Hill «fi Co. (1891) 1 Q- **• 

** Jaikishen Das v. Sher Singh, (1910) P- 
R. No. 10 of 1910. T> Tj Ko. 

»* Pundtl Mokand Ram, (1883) P. R- 
12 of 1883. . . ig 

** Janatdhan Damodar Dikshit, (18^^. 
Bom. 703; Leandro Mascarenhas. 

Unrep. Cr. C 769. Cr. R. No. 34 of 189* 



•SEC. 500.1 


DEFAMATION. 


1217 


his conduct and hy words adopts as lus own the words reported by the other*. “ In 
considering whether there has been publication of it by him (the person who is not 
the printer or the first or mam publisher of a work which contains a libel, but has 
only taken a subordinate part m disseminating it), the particular circumstances under 
which he disseminated Uie work mu^ be considered. If he did it in the ordinary 
■Ti'ay of his busiiwss, the nature of the business and the way in which it was con¬ 
ducted must be looked at; and, if he succeeds in shewing (1) that he was innocent 
of any knowledge of the hbel contained tn the work disseminated by him, (2) that 
there was nothing in the work or the arcumstances under which it came to him or 
was disseminated by him which ought to have led him to suppose that it contained 
-a libel, and (3) that, when the work was disseminated by him, it was not by any 
negligence on his part that he did not know that it contained the libel, tlicn. although 
the disscnunalion of the work by him was pfima jade pubhcalion of it, he may 
nevertheless, on proof of the before-mentioned facts, be held not to have published 
it An accidental publication is no publication at all*. 

Repcliliott .—The Code makes no exception in favour of a second or third 
publication as compared with the first. If a complaint is properly laid in respect of 
a publication whi^ is pnma facte defamatory, the Magistrate is bound to take 
■cDgnixance of the complaint, and deal with it according to law*. Repetition of ru- 
jnours, howe\'er prevalent, is not an excuse* 

The doclnne ol merger has no place m cnminal law, and the circumstance 
that a person has in the first instance made a defamatory statement out of Court 
and has afterwards, by repeating such defamatory statement, when examined as a 
witness in Court, committed the ofTcnce of perjury, can be no bar to a prosecution 
for defamation in respect of the defamatory statement made out of Court«. The 
accused made certain defamatory statements about an officer in a memorial to the 
Lieutenant-Governor ol the United Provinces who ordered an inquiry. The accus^ 
•w'as called by two officers, one after another, who were appointed to inquire into the 
truth of the allegations and repeated the statements It was held that the convic¬ 
tion of the accused on three separate diargcs for making and publishing the state¬ 
ment W’as good^ 

PubUcatton of defamatory mallet in a newspaper.-^Tht publisher of a news¬ 
paper U responsible for defamatory matter publi^cd m such paper whether he Imows 
the contents of such paper or not* It would be a sufficient answer to a charge of 
defamation against the editor of a newspaper if he proved that the libel was pub¬ 
lished in his absence and without his loiowledge, and that he had in good faith 
entrusted the temporary management of the paper during his absence to a compe¬ 
tent person’. But he is bound to give evidence as to who the actual printer of the 
paper in his absence was*®. Under the common law of England the proprietor of a 
newspaper was criminally responsible for the publication of a libel in its columns, 
whether the libel was inserted with or without his knowledge. Statute 6 & 7 Vic., 
c. 96, was, therefore, passed to mitigate the rigour of the common law, and to give 
the proprietor the benefit of the presumption that when one person employs another 
to do a lawful act, he is to be taken to authorize him to do it in a lawful and not 
in an unlawful manner, and that the statute declared for the purpose that it u-ar 
competent to the proprietor to prove that the libel wa? published without his 
nty, consent orjemwledge, and that the publication did not arise from ujsrS cl dec 


1 Basina Appanna v Beta Akkanna, 
(1924) 20 L W. 921. 47 M L J. 746. 

* Per Romer, L. J . in Vizetelly v. Mu- 
die’s Sited Library Ltd., 11900] 2 Q. B. 170, 
180 

1 Per Wills. J., m Munslow, (18951 1 Q. 
B. 758. 765; Emmens v. Pottle, (18^) 16 
<2 B D. 354 

4 Howard, (1837) 12 Bom. 167. 

I llaithman v. Weaver. (1822) 11 Pnee 
;257rt. 


‘ Periyasawnsi Kotasauru Titer. >UyA\ 
1 Weir 580 ' 

Cr' J- '6 

» McLeod, (1880) 3 AL '..{J. 

(192^°50 la“ii ’ S'-' 
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care or caution on his part*. 

The publication of a notice in a newspaper conveying an imputation that 
the complainant is dishonest in the manag ement of the affairs of a company and 
tries to conceal the dishonesty by methods that are themselves dishonest, is defama¬ 
tion*. 

The sending of a newspaper amtaining defamatory matter by post from Cal¬ 
cutta, where it is published, addressed to a subscriber at Allahabad, is publication 
of such defamatory matter at Allahabad^ To prove the publication of libel through 
newspaper it is sufficient to prove that the newspaper was delivered within the postal 
area over which the Court had jurisdiction and it is not necessary to go further and 
show that the article was read by some particular person since a newspaper is a 
commodity printed for the purpose of being read and it must be assumed that it 
w'as so read*. 

No privilege attaches to the profession of the press as distinguished from the 
members of the public. The freedom of the journalist is an ordinary part of the 
ireedom of the subject, and to whatever lengths the subject in gener^ may go, so 
also may the journalist; but, apart from statute law, his privilege is no other and 
no higher^. 


' Imputation concerning any person—An imputation ordinarily implies i 
accusation, or something more than an expression of a suspicion. It is, howeve 
rather difficult to draw the line. An expression of a suspicion may have the san 
effect on the mind of the person to whom the suspicion is communicated as an accus: 
tion would have* Where the accused made a report at the police-station that son 
property of his had been stolen from his threshing floor, and that he suspected ti 
complainant and two others, and the complainant prosecuted the accused for defi 
mation in respect of that report, it was held that an expression of suspicion migl 
have the same effect on the mind of the person to whom the suspicion was commun 
cated as an accusation would have, and as in this case the suspicion resulted in 
police searching complainant’s house, the accused was guilty of defamation^ To gi\ 
out that a woman had miscarriage without any knowledge whether she was mame 
or not would amount to defamation*. 

The words complained of must contain an imputation concerning some pai 
ticular person or persons whose identity can be established. If the words coir 
plained of contain no reflection upon a particular individual or individuals, but ma 
equally apply to others although belonging to the same class, an action will not Iii 


Where the accused published m his paper an account of an outrage on a womaj 
alleged to have been perpetrated by two constables within the junsdiction of th 
Begunia thana, in which four constables were stationed, it was hdd that, m th' 
absence of proof that it was intended to charge any particular and identifiable con 
stables with the alleged offence, the accused was not guilty of defamation’. 

A newspaper is not a person, and therefore, it is not a criminal offence t( 
defame a newspaper. Defamation of a newspaper may in certain cases involvi 
defamation of those responsible for its publication. It might, for insmnee, amoun^ 
to defamation of the person responsible for a newspaper to say that its 
influenced or dictated by a particular person, if that person was 

It is immaterial whether the libel imputes crime, etc., to the prosecutor, in a 


t Holbrook, (1878) 4 Q. B. D. 42. 

2 Madkorav v. Narayan, (192S) 27 Cr. 
L. J. 1119. ^ ^ 

i McLeod, (1880) 3 AIL 342; Gitfoshan- 
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Gangadhar Ttlak, (1897 ) 22 Bom. 112, 129; 
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dirtct manner, or indirectly, by such hints or modes of expression as arc likely to 
con\ey the intended meaning to Uie person to \vboim tJie libel was published. And 
so also where the imputation is con\T:>cd obliquely, or indirectly, or by way of 
question, conjecture, or exclamation, or by irony*, or by feigned namesJ. An impu¬ 
tation, even if it be true, is not by itself ^xjd ground for making il\ 

The words “a coward, dishonest man, and sometlung worse than eitheror 
the nords to the effect that the complainant and otJiers were preparing to bnng false 
charges against tlie accused*, or words imputing insolvency against a person m the 
way of his trade* are held to be defamatory. It is not open to one member of a 
caste to call another an outcaste* Words winch impute unworthiness to remain a 
member of the caste are defamatory* To say at a caste meeting that the com¬ 
plainant's mfc had been mamed before to another person would amount to defama¬ 
tion’. 

It may amount to defamation to impute anything to a deceased person if 
the imputation would harm the reputation of that person if living, and is hurtful to 
the feelings of his family (cxpln 1) . or to make an imputation concerning a com¬ 
pany or an assodation or collection of persons as such (cxpln 2). Ironical expres¬ 
sions may amount to defamation (cxpln 3) 

Imputation against a dead person.—It has been held, with regard to libels 
on the memory of persons deceased, that a wnting reflecting on the memory of a 
dead person, not alleged to be published with a design to bring a scandal or contempt 
on the family of the deceased, is not punishable as a libel (See explanation I.) 
“ Now to say. m general, that the condurt of a dead person can at no time be can¬ 
vassed: to hold that, even after ages are passed, the conduct of bad men cannot be 
contrasted with the good, would be to exclude the most useful part of history. And 
therefore it must be allowed that such publications may be made fairly and honestly. 
But let this be done whenever it may. whether soon or late after the death of the 
party, if it be done with a malevolent purpose, to vilify the memory of Uie deceased 
and with a view to injure his postcnly,...thcn it becomes illegal ”io. 

Where the defamation consists in imputing matters concerning a deceased per¬ 
son, “ the essence of the offence of defamation consists in its tendency to cause that 
description of pain which is felt by a person who knows himself to be the obj'ect of 
the unfa\ourablc sentiments of his fellow-creatures, and those inconveniences to which 
a person who is the object of such unfavourable sentiments is exposed””. 

A prosecution may be maintained for defamation of a deceased person, but 
no suit for damage will lie in such a case. Where, therefore, a suit was brought 
by the heir and nearest relation of a deceased person for defamatory words spoken 
of such deceased person, and alleged to have caused damage to the plaintiff as a 
member of the same family, it was held that the suit was not maintainable'^. 

Imputation a^inst a combination of persons.—^“Explanation 2 includes a 
company or an association or collccbon of persons as such within the word ‘per¬ 
son ' as used m the definition, so that the latter should not be limited to indivi¬ 
duals Explanation 2 which finds a parallel m the English law gives a legal remedy 


1 See for authorities Archbold, 28th Edn., 
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* McCarthy, (1887 ) 9 AU. 420 
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(1919) 41 All. 311, 314. 
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II Per Buckland, J. in Protap Chandra 
Guha Roy, (1925 ) 29 C W. N. 904, 42 C. 
L. J. 178. 26 Cr. L. J. 1539. 



care or caution on his part*. 

The publication of a notice in a newspaper conveying an imputation that 
the complainant is dislionest in the management of the affairs of a company and 
tries to conceal the dishonesty by methods that are themselves dishonest, is defama¬ 
tion®. 

The sending of a newspaper containing defamatory matter by post from Cal¬ 
cutta, where it is published, addressed to a subscriber at Allahabad, is publicatic 
of such defamatory matter at Allahabad*. To prove the publication of libel throuj 
newspaper it is sufficient to prove that the newspaper was delivered within the post 
area over which the Court had jurisdiction and it is not necessary to go further ai 
show that the article was read by some particular person since a newspaper is 
commodity printed for the purpose of being read and it must be assumed that 
was so read* 

No privilege attaches to the profession of the press as distinguished from tl 
members of the public. The freedom of the journalist is an ordinary part of tl 
ircedom of the subject, and to whatever lengths the subject in general may go, i 
also may the journalist, but, apart from statute law, his privilege is no other ar 
no higher* 


’ Imputation concerning any person—An imputation ordinarily implies 2 
accusation, or something more than an expression of a suspicion. It is, howeve 
rather difficult to draw the line. An expression of a suspicion may have the san 
effect on the mind of the person to whom the suspicion is communicated as an accus. 
tion would have^ Where the accused made a report at the police-station that son 
property of his had been stolen from his threshing floor, and that he suspected tl 
complainant and two others, and the complainant prosecuted the accused for def: 
mation in respect of that report, it was held that an expression of suspicion migl 
have the same effect on the mind of the person to whom the suspicion was commun 
cated as an accusation would have, and as in this case the suspicion resulted in tl 
police searching complainant’s house, the accused was guilty of defamation^ To giv 
out that a woman had miscarriage without any knowledge whether she was marrie 
or not would amount to defamation*. 

The words complained of must contain an imputation concerning some pai 
ticular person or persons whose identity can be established. If the words com 
plained of contain no reflection upon a particular individual or individuals, but ma; 
equally apply to others although belonging to the same class, an action will not li( 


Where the accused published in his paper an account of an outrage on a womai 
alleged to have been perpetrated by two constables within the jurisdiction of th 
Begunia thana, in which four constables were stationed, it was held that, in th' 
absence of proof that it was intended to charge any particular and id^tiflable con 
stables with the alleged offence, the accused was not guilty of defamation®. 

A newspaper is not a person, and therefore, it is not a criminal offence tc 
defame a newspaper. Defamation of a nevrepaper may in certain cases involvi 
defamation of those responsible for its publication It might, for instance, amoun 
to defamation of the person responsible for a newspaper to say that its 
influenced or dictated by a particular person, if that person was . 

It is immaterial whether the libel imputes aime, eta, to the prosecuior, 
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direct manner, or indirectly, by such hints or modes of expression as are likely to 
convey the intended meaning to the pcisoa to wliom the libel was published. And 
so also where the imputation is com-ej-ed obliquely, or indirectly, or by way of 
question, conjecture, or exclamation, or by irony*, or by feigned names^ An impu¬ 
tation, e\en if it be true, is not by itself good ground for making it* 

Tlie words ” a coward, dislionest man. and something worse tlian either or 
the words to the effect that tlie complainant and otlicrs w^ere preparing to bring false 
charges against the accused*, or words imputing insolvency against a person in the 
way of his trade* are held to be defamatory It is not open to one member of a 
caste to call another an outcaste' Words which impute unworthiness to remain a 
member of the caste arc defamatory*. To say at a caste meeting that tlie com¬ 
plainant’s wife had been married before to another person would amount to defama- 
ticn’. 

It may amount to defamation to impute anything to a deceased person if 
the imputation would harm the reputation of that person if living, and is hurtful to 
the feelings of his family (expln. 1) . or to make an imputation concerning a com¬ 
pany or an association or collection of persons as such (expln. 2). Ironical expres¬ 
sions may amount to defamation (expln. 3). 

Imputation against a dead person.—It has been held, with regard to libels 
on the memory of persons deceased, that a wnting reflecting on the memory of a 
dead person, not alleged to be published with a design to bring a scandal or contempt 
tm the family of the deceased, is not punishable as a libel (See explanation 1.) 
“ Now to say. in general, that the condua of a dead person can at no time be can¬ 
vassed: to hold that, even after ages are passed, the conduct of bad men cannot be 
contrasted with the good, would be to exclude the most useful part of history. And 
therefore it must be allowed that such publications may be made fairly and honestly. 
But let this be done whenever it may, whtUier soon or late after the death of the 
party, if it be done with a malevolent purpose, to vilify tne memory of the deceased 
and with a saew to injure his posterity,...then it becomes illegal”**’. 

Where the defamation consists in imputing matters concerning a deceased per¬ 
son, “ the essence of the offence of defamation consists m its tendency to cause that 
description of pain which is felt by a person who knows himself to be the object of 
the unfavourable sentiments of his fcllow-aeaturcs, and those inconveniences to which 
a person who is the object of such unfavourable sentiments is exposed”**. 

A prosecution may be maintained for defamation of a deceased person, but 
no suit for damage will he m such a case. Where, therefore, a suit was brought 
by the heir and nearest relation of a deceased person for defamatory words spoken 
of such deceased person, and alleged to have caused damage to the plaintiff as a 
member of the same family, it was held that the suit was not maintainable'*. 

Imputation against a combination of persons.—Explanation 2 includes a 
company or an association or collection of persons as such within the word ‘ per¬ 
son’ as used m the definition, so that the latter should not be limited to indivi¬ 
duals ”** Explanation 2 which finds a parallel in the English law gives a legal remedy 
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to a combination of persons, when, by defamation of that combination, many indi¬ 
vidual persons might be injured*. 

It has been held in a series of cases that an action of libel will lie at the suit 
of an incorporated trading company m respect of a libel calculated to injure its 
reputation in the way of its business^. The words complained of must attack the 
•corporation or company in the method of conducting its affairs, must accuse it of 
fraud or mismanagement, or must attack its financial position*. A corporation can¬ 
not bring a prosecution for words which merely affect its honour or dignity or re¬ 
putation. A corporation has no reputation apart from its property or trade*. 

In a case in which the explanation is properly called into use the identity 
of the company or association or collection of persons must be maintained thiough- 
■out with reference to the imputation said to have been made concerning them as 
such with the intention of harming their reputation so that thereby they are de¬ 
famed. An imputation concerning a aimpany or association of persons as such 
•cannot by virtue of this explanation justify a charge of defaming an individual and 
a charge cannot combine the explanation with the definition for such a purpose*. 
It is doubtful if the police force at a particular place is such an association or col¬ 
lection of persons as is contemplated in explanation 

Where a collection of persons is defamed, the defamatory words must apply 
to all the class. The libel need not name the class as such; it is sufficient if the 
words can only be interpreted in such a way as to reflect on all toe members of 
that class*'. " ff a person wrote that all lawyers were thieves no particular lawj^ 
could sue him unless there is something to point to toe particular individual”*- 
Where a writing inveighs against mankind in general, or against a particular order 
of men, is, for instance, men of the gown, it is no libel, but it must descend to par¬ 
ticulars and individuals to make it a libd*, e.g, the religious society called the S. 
N^unnery*® " or certain persons lately arrived from Portugal and living near Broad 
Street”**. The imputation must be capable of being brought home to a particular 
individual or collection of individuals as such*2. Where a defamatory matter appears 
only to apply to a class of individuals, if the description in such matters is capa¬ 
ble of being, by innuendo, shown to be directly applicable to any one individual of 
that class, an action may be maintained**. Where a defamatory article implied that 
the girls of a college were habitually guilty of the misbehaviour described in the 
article, it was held that all toe girls m the college collectively and each girl indivi¬ 
dually must suffer in reputation and the writer was guilty of defamation**. 

Ironical expression.—Explanation 3 which finds a corresponding parallel la 
the English law makes ironical expressions, if defamatory, punishable. Where it has 
■been sarcastically said of a lawyer, with intent to convey an entirely opposite idea 
as that “he is an hartest lawyer", this explanation will apply. 

Imputation concerning a caste.—^Thc accused, who were members of the 
Reddi caste, convened a meeting of their caste in the village and stated at suto 
meeting to the members of the caste that the members of another caste in the vji* 
lago, V13., the Balijas, were inferior to their caste, tliat they (toe Reddies) tooui 
have no intercourse with the Balijas, and that the village servants should not sen’ 
the latter. The village servants consequently refused to serve the Balijas, and the 
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Reddies abstained from assoaating with them It was held that the acts of the 
accused did not amount to such an imiwitation on the complainant, who was a mem¬ 
ber of the Balija caste, as would warrant a comiction for defamation The Court 
said: “No conduct affecting the omplainant’s status as a member of the Balija 
caste or in\-olving in it a transgression of the rules of his caste and tending to lower 
lus reputation as a BaU 3 a among his castemen or the general public, appears to 
have been imputed 


2. * Words either spoken or intended to be read, or by signs or by visible 
representations’.—An essential diflereiKe between the Indian and the English law 
is tliat the former recognizes ' words spoken as a mode of defamation, and the latter 
does not By the English law, defamation is a crime only when it is committed by 
writing, printing, engraving or some similar process. Spoken words reflecting on 
the private character, however atroaous may be Um; imputation which these words 
con\-ey, however numerous may be the assembly before which such words are uttered, 
fumi^ ground only for a avil action^ Under the English law “ no indictment will 
lie for words spoken and not reduced into writing . unless they are seditious, blas¬ 
phemous. grossly immoral or obscene, or uttered to a magistrate in the execution of 
his office, or uttered as a challenge to fight a duel, or with an intention to provoke 
the other party to send a challenge The Penal Code makes no distinction bet¬ 
ween written and spoken defamation* In it the term ‘defamation’ is used to em¬ 
brace both libel and slander The authors of the Code say . “Herein the English 
law is scarcely consistent with itself. For if defamation be punished on account of 
its tendency to cause breach of the peace, spoken defamation ought to be punished 
e\'en more seterely than written defamation, as having that tendency m a higher 
degree. A person who reads in a pamphlet a calumnious reflection on himself, or 
on some one for whom he is interested, is less likely to lake a violent revenge thai> 
a persOT who hears the same calumnious reflection uttered Public men who have, 
by long habit, become callous to slander and abuse in a printed form, often show 
acute sensibility to imputations thrown on them to their faces Indeed, defama¬ 
tory words, spoken in the presence of the person who is the object of them, neces¬ 
sarily have more of the character of a personal affront, and are, therefore, more 
likely to cause breach of the peace than any printed libel. 

“The distinction which the English criminal law makes between wntten and 
spoken defamation is generally defended on the ground that written defamation is. 
likely to be more widely spread and to be more permanent than spoken defamation. 
These considerations do not appear to us to be entitled to much weight. In the first. 
place, it is by no means necessarily the fact that written defamation is more exten¬ 
sively circulated than spoken defamation Written defamation may be contained in 
a letter intended for a single eye. Spoken defamation may be heard by an assembly of 
many thousands. It seems to us most unreasonable Uiat it should be penal to say, m 
a private letter, that a man is dissipated, and not penal to stand up at the town hall, 
and there, before the whole society of Calcutta, falsely to accuse him of poisoning his 
father. 

“ In the second place, it is not nccessanly the fact that the harm caused by 
defamation is proportioned to the extent to which the defamation is circulated. 
Some slanders,—and those slanders of a most malignant kind,—can produce harm 
only while confined to a very small circle, and would be at once refuted if they were 
published. A malignant whisper addressixl to a single hearer, and meant to go no 
further, may indicate greater depravity, may cause more intense misery, and may 
deserve more severe punishment than a satire which has run through twenty edi¬ 
tions. A person, for example, who, in private conversation, should infuse into the- 
mind of a husband suspicious of the fidelity of a virtuous wife, might be a defamer of a 
far worse description than one who should insert the lady’s name in a printed lam¬ 
poon. 
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“ It must be flowed that, in general, a printed story is likely to live longer 
^an a story which is only circulated in conversation. But, on the other hand, it 
is far easier for a calumniated person to dear his character, either by argument or by 
legal proceedings,. from a charge fixed in a printed form, than from a shifting ru¬ 
mour, which nobody repeats exactly as he heard it. In general, we believe, a man 
would rather see m a newspaper a story discreditable to him which he had the means 
of refuting, than know that such a story, though not published, was current in society 

' Intended to be read Where the words containing the imputation are in 
writing, it is necessary,.. .that the maker of the imputation shall intend that the 
words shall be read, that is, read by some other person than the person defamed, or, 
in other words, that they ^all be made public, for the essence of the offence., is 
the intention to harm reputation, and that necessarily requires publicity to be given 
to the imputation ”2. 

* By signs or by visible representations—^This is a class of defamation likely 
to do as much mischief as any written production, and it has always been considered 
by the English law to be a serious offence. ' Anything published of a man which 
renders him ridiculous or contemptible, is as much a libel as serious charges are, and 
very often has a wider effect. The words ‘ visible representations ’ will include eveo' 
possible form of defamation which ingenuity can devise. " For instance, a statue, a 
caricature, an effigy, chalk on a wall, signs or picture may constitute a libel"*. 

3. ' Intending to harm or knowing or having reason to believe that such 
imputation will harm the reputation of such person —It is 'not necessary to 
prove that the complainant actually suffered directly or indirectly from the scandalous 
imputation alleged ; it is sufficient to show that the accused intended to harm, or knew, 
or had reason to believe, that the imputation made by him would harm the reputation 
of the complainant*, irrespective of whether harm is actually caused or not*. It is not 
necessary that there should be an intention to harm the reputation, it is sufficient “ 
was reason to believe that the imputation made would harm the reputation*. If tbs 
words are not likely to harm the reputation no prosecution would He^ 

An imputation against another person, although made in the absence of actual 
ill-will, is not on that account to be accepted as being made bona fide. Conscious 
violation of law to another's prejudice is sufficient, though there may be no malice 
in fact*. Where defamatory words, prma facie libellous, were used in a street *1**®^. 
and were mere vulgar abuse, it was held that in the circumstances there was no deli¬ 
berate intention to harm the reputation of the person defamed’. 

* Harm the reputation —" The meaning which should be attached to ‘ harm 
is not the ordinary sense m which the word is used...by ‘harm’ is meant 
tions on a man’s character'made and expressed to others, so as to lower him ^ 
estimation, and that anything whidi lowers him merely in Ais own estimation certainly 
does not constitute defamation To impute dishonesty to a comply doing bu^ 
ness would amount to defamation**. A person who commits defamation is not to 
excused from the penalties attached to the offence merely because he has cornport 
himself in respect of the mode of giving expression to the defamatory matter in^ 

a way that little real injury results from the offence**. The word 'harm' is used i 
the definition of ‘injury’ (s. 44). 
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A man's reputation is his property, and if possible of more value than other 
property. But a man's opinion of hunsdf cannot be called his ' reputation 'i. A 
man has no ' reputation' to himself and therefore communication of defamatory 
matter to tlie person defamed is no publication It is no defence to say that the 
reputation of the aimplainant is so go^ or that of tJie accused is so bad that serious 
injury to the reputation \s'as not in fact caused^. 

The use of common abuses cannot be regarded as conveying any such imputa¬ 
tion as can in any way harm Uie reputation of the person towards whom it is used 
and it therefore does not constitute this offena’ But if obscene and insulting words 
are used regarding any person after an altercation with him is over, the person using 
such words would be guilty of defamation*. 

Explanation 4 speafies the vanous ways in which the reputation of a person 
may be harmed It says that the imputation must directly or indirectly lower tfie 
moral or intellectual character of the person defamed " The words 'dncctly or tn~ 
dtTCclly’. mean Uiat the person defamed must either be abused m express terms, or 
the wording of the communication must convey such imputations as any person 
readmg it must understand to impute misconduct or bad character. The words can¬ 
not...be understood to mean that the person libelled should himself be the direct 
means of publishing the hbel to others”* This explanation does not apply where 
the words used, and forming the basis for a charge, are per se defamatory; though 
when the mcamng of words spoken or wnltcn is doubtful, and evidence is necessary 
to determine the effect of such words and whether they are calculated to harm a par¬ 
ticular person’s reputation. U is possible that the principle enunciated in the explana¬ 
tion might and would with propnety be applied* The complainant, one Scott, was 
a Chairman of a Mutudpal Board. At a meeting of the Board, which was presided 
over by the complainant, a resolution was passed calling on the accused to pay certain 
taxes due by her to the Municipality and was signed by ihe complainant A copy 
of the resolution, signed by the Seactary, was sent to the accused, who returned it 
after wnting upon it the words, "Mrs. McCarthy will take no notice of anything 
wntten by H. G. Scott, he already having shown himself a coward, dishonest man, 
and something worse than cither”. It was hdd that the accused was guilty* of de¬ 
famation. The Court said • “ In this case there is no question as to the significance 
or meaning of the words wntten They are distinctly defamatory within the meaning 
of 8. 499, and, as such, whether they were wntten in haste or in anger, the respondent 
is clearly responsible"*. The wording of this explanation is very loose ^ything 
calculate to lower the reputation of a person may come under this provision. Thus, 
an accusation of anonymous letter-writing may amount to defamation*. An imputa¬ 
tion that a Mahomedan had killed a cow m his compound is not one which can be 
Stdd to hann his reputation*. In reply to a book written by the complainant attack¬ 
ing Vais’nnavism and its founders, the accused retorted by a similar publicabon and 
both books dealt with highly condoversial religious matters. Very violent language 
was used in the latter about the complainant It was held that it did not amount 
to defamation, as the personal character or respectability of the complainant was 
not in any way assailed'®. Where the complainant was invited by the accused to a 
feast at the latter’s house along with a large number of other people and when he 
- sat down to dinner he was asked by the accused to leave the place without giving 
any reason or making any imputation whatever, it was held that as there was no 
imputation calculated to harm the reputation of the complainant the charge of de- 
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famation could not be establidied*. But where a Hindu lodged a oimplaint ai de¬ 
famation alleging that at the time of the feast of the brotherhood the accused declared 
that he had been outcasted and was not fit to sit down at the feast and proved that 
the allegation was false and had operated to his prejudice^ it was held that the accused 
was guilty of defamation^. Where the aaajsed referred to the complainant, who was 
ParsuHa Kaisth as a Kon Chamar with the result that none of the priests attended 
the religious ceremony which had to be performed at the complainant's house, it was 
held that the accused were guilty of defamatjon*. a complainant was desenbed 

as a man with whom not even Turks, Jet alone Brahmins, could associate and the 
wedding of his daughter was character!^ as a anful carnival worthy of perdition—a 
moral end involving a disgrace, degradation and degeneration—it was held that the 
language used was unrestrained, the object of the wnter being to hold the complainant 
up to public execration*. 

It IS not defamation for a number of persons to meet and resolve for good 
reasons not to associate with a particular person. But they should not publish the 
resolution^ 

Exception.—There are occasions when a man is allowed to speak out ormnte- 
matters about others which would ordinarily be defamatory These occasions are 
reduced to the following tei exceptions — 

1 Imputation of truth which public good requires to be made or published. 

2 Public conduct of public servants. 

3 Conduct of any person touching any public question. 

i Publication of reports of proce^ings of Courts. 

5 Merits of a case decided in Court or conduct of witnesses and others- 
concerned 

6 Merits of a public performance. 

7 Censure passed in good faith by a person having lawful authority over 
another 

8 Accusation preferred in good faith to an authorized person. 

^ Imputation made in go^ faith by a person for the protection of bis or 
other’s interests • . 

10 Caution intended for the good of the person to whom it is conveyed or 
for public good 

Unlike a civil suit, in which the Court is confined more or less to the pleading 
in a cnmmal case, before a convirtion is recorded, it has always to be seen whether the 
proved or admitted facts bring the case within an exception, whidi takes it out of the 
offence defined, the burden of proving such facts being on the accused*. 

Exception 1.—^This and exception 4 require that the imputation should be 
true and be for public good. The remaining exceptions require tliat the imputation 
should be made in good faith. "For", say the authors of the Code, “to require m 
these cases that the imputation should be true, would be to render these 
mere millilies. Wlwther a public functionary is or is not fit for his situation; whether 
3 pera>n who has bestirred himKif to get up a petition m favour of a public 
ought to be considered as an enlf^tencd and pufalic-spmted citizen, or as a foohsn 
m^dler, whether a person who has been tried for an offence was or was I 

which of two witnesses who contradicted each oUier on a trird ought to be 
whether a portrait is (life) like ; whether a song has been well sung; -whether a 
is well wntlenthese are questions about which honest and discerning men 
hold opinions diametrically opposite; and to require a man to prove to the , 
lion of a Court of law that the opimoa which he has expressed on sudi ^ 
is a right opinion is to prohibit all discusdon on such questions. The same may 
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said of ihose prirate communications tihldi tie propose to allow. It is plainly 
desirable that a merchant should disclose to his partners his unfavourable opinion of 
tlie honesty of a person willi whom the finn has dealings. It is desirable tliat a 
father slrould caution his son against marrying a woman of bad character. But if 
the merchant is permitted to say to his partners, if the fatlicr is permitted to say to 
his son, only what can be legally proved before a Court, it is evident that tlie permis¬ 
sion is worth nothing 


‘ Public good —Public good is the good of tlie general public as contradis¬ 
tinguished from that of an mdindual*. The truth of the imputation complained of 
shall amount to a defence if it was for the public benefit that tlie imputation should 
be publislicd but not otherwise. The authors of the Code observe : " A person who 
has been guilty of gross acts of swindhng at tlic Capie comes to Calcutta, and pro¬ 
poses to set up a house of agency. A person who has been forced to fly from England 
on account of ius infamous vices repairs to India, opens a school, and exerts himself 
to obtain pupils. A captain of a ^ip induces natives to emigrate, by promising to 
convey them to a country where they will Iiave large wages and little work. He takes 
them to a fordgn colony, where they are treated like slaves, and returns to India to 
hold out similar temptations to others. A man introduces a common prostitute as 
his wife into tlie soacty of all the most respectable ladies of the presidency. A person 
in a lugh station is in the habit of encouraging ruinous play among young servants of 
tlie Company. In all these cases, and in many others which might be named, we con¬ 
ceive that a writer who publishes the truth renders a great service to the public, and 
cannot, without a violation of every sound pnnaple, be treated as a criminal. 

•“ITicre are undoubtedly many cases in whicli tlie spreading of true reports, 
prejudicial to the character of an individual, would hurt the feelings of that individual, 
without producing compensating advantage ui any other quarter. The proclaiming to 
the world that a man keeps a mistress, that he is too much addicted to wine, that he 
is penunous in his house-keeping, that he is slovenly in his person; the raking up of 
ridiculous and degrading stones about the youUiful indiscretions of a man who has 
long lived irreproachably as a husband and a father, and who has attained some post 
which requires gravity and even sanctity of character, can seldom or never produce 
.any good to the public sulTiaent to comper^te for the pam given to the person attack¬ 
ed, and to those who are connected with him 

The onus of proving the statement or at least of showing that he had reasonable 
ground for believing it to be true, and was actuated in making such statement not 
by malicious motives, but by an intelligent zeal for the public interest, lies on the peison 
making the statement* 

The person making the imputation cannot escape liability, if in addition to 
statements which would be protected, he goes further and makes false and uncalled 
for statements, for he cannot then be regarded as acting in good faith*. Where at a 
public auction of Govemrnent forest produce, the officer made some statement to the 
effect that the contractors who did not wish to bid should go away, and the accused 
said in the presence of witnesses that the complainant was turned out by the officer, 
it was held that the words used by the accused * ntkal diya' to the effect that the com¬ 
plainant was turned out, were defamatory, and justification could not be pleaded 
within the meaning of this exception*. 

A Court may find that an imputation is true, and made for the public good, 
but on considering the manner of the publication (e g, in a newspaper) it may hold 
that the particular publication is not for the public good, and is. therefore, not privi- 
leged^ A privilege does not justify publication in excess of the purpose or object 
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which gives tise to An editor of a newspaper does not act in good faith and 
for the ‘ public good when he publishes evtty foul rumour, however ill-founded and 
however much pain it may give to those <x«Kemed, which comes to his ears, and he- 
states that he does not vcwch for the truth of the rumour. The discharge of journa¬ 
listic duties does not justify the publication of ril cases of rumours, injustice, and. 
oppression, which may have the effect of scnously injunng the reputation of othen, 
without the least inquiry into its truth* 

Cases.—Imputation of truth which public good reqiures to be made.—C 
was put out of caste by a poitchayat of his caste-fSlows on the ground that there 
was an improper uiUmacy between him and a woman of his caste. Certain persoi^ 
members of the panchayat, circulated a letter to the members of thdr caste ^erally, 
in which, staling that C and such woman had beat put out of caste, and the reason 
for the same, and requesting the members of the caste not to recttve them into their 
houses or to eat wath them, they made certam statements, 'applying equally to C or 
such woman Such statements were defanutory. It was held that, if such perscaK 
were careless enough to use language which was applicable to C, they did so at ihdr 
pen! and they could not escape the responsibility of having defamed C by saying that 
they intended such language to apply to such woman ; that had such persons content¬ 
ed themselves with announcing the determination of the pcmchayat, and the grounds 
upon which such determination was based, they would have be^ protected; but 
inasmuch as they did not so content themselves, but went further and made false and 
uncalled for statements regarding C, they had not acted in good faith*. The denounc¬ 
ing of a Brahmin for providing alcoholic refreshment at a wedding reception for 
those of his guests who desired to partake of such beverages is not for the “ puo«c- 
good "* 

In discussing the claims of a councillor for a Municipal office, a persOT i3 en¬ 
titled to make remarks in the interests of the public, so long as he abstains from as¬ 
persing the private character of the former*. 

Exception 2.—"Every subject has a right to comment on those acts of public 
mai which concern hint as a subject of the realm, if he does not make his comroentaiy 
a cloak for malice and slander. A writer in a public paper has the same nght as any 
other person, and it is his privilege, if indeed it is not his duty, to comment on the acts 
of public men which concern not himself only but which concern the public, ai^ 
cussion of which is for the public good And where a person makes the public 
of a public man the subject of comment and it is for the public good, he h not’fiabis 
to an action if the comments are made honestly, and he honestly belief the facts to 
be as he stales them, and there is no wilful misrepresentation of fact or any miKtalc- 
ment which he must have knora to be a misstatonent if he had ererdsed ordinary 
care 1 

If a person undertake to criticise the acts of a public roan, he must take catc 
not to assert that which is not true as the basis of his criticism and he is bound TOt 
to conceal wilfully anything which would show that the cnUcism is not welJ-foundw. 
The opinion expressed must be expressed in good faith and must not (»ntain omy the 
half truth The accused, an editor of a newspaper, published an article in which the 
following passage, admittedly referring to the complainant, occurred :—"Has his (the 
complamant's) character bem inquired into? no one remember that this 

man was sent by the Subordinate Judge of Sholapur to be proseoited ? Are 
proceedings instituted by the Subordinate Judge to be found on the record’” ^ 
Magistrate found that it was literally true that the complainant had been sent to W 
prosecuted, but that it was also true that the prosecution had. to the accused's know- 
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ledge, been ordered to be withdrawn by the Distnet Judge. It was held that although 
the statement contained only tlie truUi, it \ras moimplete and misleading; and that, 
as tlie accused was \sell aware that the prosecution referred to had been withdrawn, and 
did not injuriously aficet the complainant's diaracter, he could not plead that the impu¬ 
tation made by him on the complainant's character was made m good faith, or for tlie 
public good*. The complainant stood for dection to the Municipal Council. It was 
found that during Ins penod as chairman, airtam irregularities were committed in con¬ 
nection with the construction of a market and the auditor and Government had 
made some strong remarks thereon They were reproduced m pamphlet form by the 
accused who also added “Is tliere a greater fraud than this”. "Is any other evi¬ 
dence neccssarj’ as to tlie daylight robbery in respect of tlie market building. Con¬ 
sider whether it is just to again vole and elect (tlie complainant) who was the cause 
of all these, as counallor". Complainant charged the accused with defamation. 
It was held Uiat the pamphlet was only intended to warn the voters against voting 
for the complainant and that the expressions were only opinions made in good faith 
respecting the conduct of the complainant and came wiUim this exception*. 

In dealing wnth the question of good faith, the proper point to be decided is not 
whether the allegations put forward by the accused in support of the defamation are 
in substance true, but whether he was informed, and had good reason, after due care 
and attention, to belle\e that such allegations were true*. 

The expression ‘ opinions in good faith ’ means that in order to express an opi¬ 
nion in good faith the person who holds it must have taken care and attention in form¬ 
ing it*. 

The mere absence of ill-will does not of ilsdf prove that the imputation was 
made m good faith*. 

As to ' public servant see s 21, supra. 

As to ‘ good faith ’, SpCc s 52, supra In determining the question of good faith 
the Coui$ should take into account the intellectual capacity of the person, his predilec¬ 
tions and the surrounding facts*. 

Newspaper cricicism.^A newspaper has a public-duty to ventilate abuses and 
if an offiaal tails in his duty, a newspaper is absolutely within its rights in publishing 
facts derogatory to such otRdal and making fair comment on them, but it must get 
hold of pro\able facts* Tha editor, however, should be most watchful not to publish 
defamatory attacks upon individuals unless he first takes reasonable pams to ascertain 
that there are strong and cogent grounds for believing the information which is sent to 
him to be true—that proof is readily available and that in the particular circumstances 
his duty to the public requires him to make the fads known*. 

Exception 3.—^The authors of the Code say • " There are public men who are 
not public functionaries ; persons who hold no oftiw may yet take a very active part 
in urging or opposing (he adoption of measures in which the community is deeply 


of the public”*. The comment must be such that a fair mind would use under the 
circumstances, and it must not misstate facts, because a comment cannot be fair which 
is built upon facts, which are not truly stated, and further, it must not convey imputa¬ 
tions of an evil sort, except so far as the facts truly stated warrant the imputation*®. 
A fair comment must be based upon facts and a writer is not entitled to invent facts 
and express his opinions upon such invented facts. Nor can the conduct of a public 
man or of a person in his public character be assailed as dishonest simply because the 
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fallible. His judgment may be biassed, one way or the other, without the slightest 
flection upon his good faith ; and, thei^ore, if his comments are fair, no one has a 
right to complain.'. .It is well that the conduct of the judge or jury should, if neces¬ 
sary, be brought to the bar of public opinion, like all other matters of public con¬ 
cern.. .That the administration of justice should be made.a subject for the exercise 
of public discussion is a matter of the nM»t essential importance. But., .it behoves 
those who pass judgment, and call upon the public to pass judgment on those nho 
are suitors or witnesses m courts of jusbi^ not to give reckless vent to harsh and un¬ 
charitable views of the oinduct of others; but to remember that they are bound to 
exercise a fair, an honest, and an impartial judgment upon those whom they hold up 
to public obloquy”*. Writers in public papers are of great utility, and do great 
benefit to the public interests by watching the proceedings of the Courts of Justice, 
and fairly commenting on them if there is anything that calls for observation; but 
they should be careful, in discharging that function, that they do not wantonly assail 
the character of others, or impute criminality to them, and if they do so, and do not 
bring to the performance of the duty they discharge that due regard for the interests 
of others which the assumption of so important a censorship necessanly requires, 
they must take the consequences*. 

Exception <J.—The object of this exception is that the public should be aided 
by comment in its judgment of the public performance submitted to its judgment. 

All kinds of performances in public may be truly criticised, provided the comments are 
made in good faith. ‘‘Liberty of criticism”, says Lord Ellenborough*, “must be 
allowed, or we should neither have purity of taste nor of morals. Fair discussion 
is essentially necessary to the truth of history and the advancement of sd^ce. That 
publication therefore I shall never consider as a libel, which has for its object, not to 
injure the reputation of any individual, but to correct misrepresentations of ^^ct, to 
refute sophistical reasoning, to expose, a vicious taste in literature, or to censure what 
is hostile to morality 

" ^Vhat is the meaning of a * fair ojmment * ? I think the meaning is this : is 
the article m the opinion of the jury beyond that which any fair man, however pre¬ 
judiced or however strong his opinion may be, would say of the work m question ? 
Every latitude must be given to opinion and to prejudice, and then an ordinary at 
of men with ordinary judgment must say whrther any fair man would have made 
such a comment on the work. It is very easy to say what would be clearly beyond 
that limit, if, for instance, the writer attacked the pnvate character of the author. 
But it is much more difficult to say what is within the limit That must depend upon 
the circumstances of the particular case., .jyiere exaggeration, or even ^oss exagge¬ 
ration, would not make the comment unfair. However wrong the opinion expr^sed 
may be in point of truth, or however prejudiced the wnter, it may still be within 
the prescribed limit. The question which the jury must consider is this—would any 
fair man, however prejudiced be may be, however exaggerated or obstinate Ws views, 
have said that which this criticism Im said of the work which is criticised ? 

A fair comment upon a literary worfc or other such production, submitted to t 
the judgment of the public, that is to say, a comment which is the expression of 
honest opinion and does not go beyond the limits of what may fairly be ailed * criti¬ 
cismis no libel*. A fair,comment is a comment which is true, or which, if falsCi 
expresses the real opinion of its author, such opinion having been forined with n 
reasonable degree of care and on rca^i” > ds. The nght of fair comment 
involves two essentials : first, that the i should be^i ' ■ on the wot* 

criticised, and, second, that it should be f "to say, il . to be an 

cnee drawn from the contents of that wo- be an inf ' it Is possible 

to draw therefrom. It would be monst ' auggest as an 
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inference from a mere grammatical inaccuracy in a vvork, that its author was a swindl¬ 
er or a libertine'. An imputation on an author made by a critic without reference 
to the work under cntiasm, if m terms so general as to be capable of conveying an 
unfa\-ourable impression of him apart from what appears in his work, cannot be justi¬ 
fied by Uie critic on tlie ground tliat his intention was to base his imputation solely on 
the work renewed, and that he had in his mind passages therein supporting the im¬ 
putation. The responsibility of the critic is to be gauged by tlie ^ect which his 
comment is calculate to produce and not by what he says was his intention* 

' Good faiUi ’ under this e.’sception requires not logical infallibility but due care 
and attention. But how far erroneous actions or statements are to be imputed to 
want of due care and caution must in each case be considered with reference to the 
general circumstances and tlie capacity and intelligence of the person whose conduct is 
in question It is only to be expected that the honest conclusions of a calm and philo¬ 
sophical mind may differ %ery largely from the honest conclusions of a person excited 
by sectanan zeal and untrained to habits of prease reasoning. Good faith m the for¬ 
mation or expression of an opinion can afford no protection to an imputation which 
docs not purport to be based on that which is the legitimate subject of public com¬ 
ment'. 

As to the definition of ' public see s 12, supra. 

Exception 7.—This exception allows “a person under whose authority others 
base been placed, either by their ovn consent or by the law, to censure, in good faith, 
thKe who are so placed under his authonty, as far as regards matter to which that 
authority relates"*. But if his pri\alege is exceeded in any way the offence will be 
established. “ A privilege docs not justify publication in excess of the purpose or 
obj'ect which gives nse to iL A man may m pxjd failh complain of the conduct of 
a servant to the master of the servant even though the complaint qmounts to defama¬ 
tion, but he is not protected if he publishes the complaint in a newspaper. A spiri¬ 
tual superior, in pronouncing and publishing a sentence of excommunication, may be 
protected by privilege so long as the (mbheatioh is not more extensive than is required 
to effectuate the purpose for which the pnvilege is conceded to him for the censure of 
a member of the sect in matters apj>ertammg to religion or the communication of a 
sentence he is authorised to pronounce to Uiose who are to guide themselves by it 
Caste associations are autonomous, the powers vested in their constituted heads being, 
subject to any custom, those necessary for the protection of the interests committed 
to their charge The Court's only duty is to see that those powers are exercised in 
accordance with the principles of natural justice, that is, after the person to be affect¬ 
ed by their excrase has been heard and his defence has received fair consideration®. 

Cases.—Imputation made by a person in authority.^—^^Vhere the guru (spiri¬ 
tual guide) of the caste to which K bdonged, issued a letter to K’s fellow villagers 
to the effect that as K’s wife had caught intriguing with a man of a lower caste, 
no one of her co-rcligionists should have any social intercourse with her, and that she 
should be outcasted, it was held that the statements contained in the letter had been 
made in good faith for the protection of the social and spintual interests of the com¬ 
munity''. The headman of a caste issued a notice to a member of that caste, intimat¬ 
ing that a complaint had been received by the caste that his daughter had committed 
adultery with a certain person, and requinng him to appear before the caste with his 
daughter in order to clear her character. It was held that the notice did not amount 
to defamation*. Where a Swami issued a temporary interdict against two members 
of his caste on the ground of their alleged intwfining with Pariahs and the interdict 


I Abdool Wadood Ahmed, (1907) 9 Bom. 
L It 230. 235, 31 Bom, 293. 

* Ibid, p 236. 

3 Ibid, pp. 235, 236. 

♦ Note R, p. 183. 

5 Per Turner, C. J., in Sri Vidya Sankara 
Narasimha Bharalhi v. Guxusuiamulu, (1883) 
S Mad. 381, 395 ; (1871) 6 M H. C. Appx. 
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bhu, (1922) 45 M L. J. 116, 17 L. W. 500, 
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was issued ex parte in view of the apprehension that they might take part in the 
temple feasts coming off immediately and there was nothmg to show that the Swami 
was not going to follow up the temporary interdict with his final decision after hear¬ 
ing the person affected ; it was hdd that the Swami was not guilty of defamation'. 

Exception 8.—^The authors of the Code observe : “ We allow a person to 
prefer an accusation against another, m good faith, to any person who has lawful 
authority to restrain or punish the accused " 2 . 

To obtain the protection ^ven by this exception (l).the accusation must be 
made to a pe^n in authority over the party accused, and (2) the accusation must 
be preferred in good faith*. This exception does not formulate, according to the 
Calcutta High Court, any rule of absolute privilege*. If, without express malice, a 
person makes a defamatory charge which he bona fide believes to be true, against 
one whose conduct in the respect defamed has caused him injury, to one whose duty 
it is to mquire into and redress sudi injury, the occasion is privileged, because the 
person making the charge has an interest in its subject-matter and the person to 
whom the communication is made has, on hearing it, a duty to discharge in respect 
of it*. 

The accusation must be preferred in good faith—that is to say, with such rea¬ 
sonable care and attention on the part of the person making it, in first satisfying him¬ 
self of the truth and justice of his charge as an ordinary man should be expected to 
exercise*. “ There can be no good faith where there is express malice or evidence of 
culpable n^Ugence or recklessness in the dissemination of a libel If an officer 
maliciously makes to his superior a defamatory report against any person he will be 
guilty*. Absence of reasonable cause for making an imputation is evidence of the 
absence of good faith’. In determining whether the accused acted in good faith, it 
is material to consider who he was, and whether he had any concern in the matter 
complained of which would justify him in making the statement'®. Honesty of pur¬ 
pose 13 essential to protect communications made in fulfilment of a duty. Tbe puj* 
port of such communications must also be believed to be true". Complaints made 
to Magistrates are not protected if they are not made m good faith". A complaint to 
a police constable is not privileged**. A letter written by a Brahman to the Brahman 
community of the neighbourhood, with a view to obtain their decision on a matter 
affecting his own religious interests, and that of the Brahman community, if written 
in good faith, comes under this excepUcai and exception 10". 

See s. 52, tupra, as to the meaning of ‘ good faith ’. In determining the qu«- 
tion of good faith the Court should take into account the intellectual capacity of the 
accused,-his predilections and the sutroundmg facts". 

Case.—Accusation preferred in good faith to authorized persons.—-Wh^e 
a public servant, in the course of a departmaital inquiry, made a statement to the 
head of his department that the complainant, another public servant, borrowed moneys 


1 Sri Sukralendra Thtrtha Suiami v. Pra- 
bhu, (1922) 45 M L. J. 116, 17 L W. 500, 
24 Cr. L. J 325 

2 Note R, p. 183. 
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DoiOl Dc. (1920) 48 Cal. 388, F.B. 

1 Poona. (1916) 8 L. B. R. 440. 
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2 Per PatKar, J. m Lingangauda Bason- 
gauda Paid, Crim. Appeal No. 173 o! 1927, 
decided on September 22, 1927. Cor. Pat- 
kar and Baker, JJ. (Unrep. Bom.), 
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for his immediate superior, it was held that such statement would be defamatory, if 
it was untrue and if it was made under such arcumstances as would lead the officer 
to believe that the complainant had borrowed money for his superior from persons 
cormcclcd with the department’. The accused, in appealing against the levy of 
assessment by the complainant (a Mamlatdar) by sale of movable property, alleged 
that the complainant arted towards him unjustly and spitefully, that m passing the 
order appealed against he was actuated by personal ill-will and malice towards the 
accused, and had crercised his authority with a view to cause harassment and loss to 
the accused. It was held tliat tire accused was protected by exceptions 8 and 9 in 
makmg the statements as they were made in good faith^ Certain paddy traders 
sent to the Traffic Manager of the Burma Railw.*ays a telegram containing an allega¬ 
tion that a station-master was giving preferential treatment to charcoal dealers and 
settmg forth particulars in support of their allegation The railway authonties after 
an inquiry into the allegation held that it was not substantiated, and the station- 
master prosecuted the paddy traders lor defamation They showed that when they 
sent their telegram they had good reasons for supposing their allegation to be true. 
It was held that they were entitled to the protection of this exception*. Where the 
accused told his fnend E and subsequently at the instance of E wrote to the supenor 
officer of the complainant to the effect that the complainant and the wife of E had 
been seen beha\ang on a certain niglit m such a manner and under such circumstances 
as to render una\oidable the conclusion that acts of impropriety took place between 
them and it was found that the accused honestly believed in the truth of the state¬ 
ments, It was held that the accused was not guilty of defamation*. 

Where the creditors of an unadjudicated insolvent suspecting that the com¬ 
plainant was carT>’ing property given to him by their debtor, accused him of being in 
possession of stolen property, it was held that they had not made the imputation in 
good faith within the meaning of either exception 8 or 9 and were ^ilty of defaming 
the complainants 

Accusation made to uoauthofiied persons.—Where the right to a plot of 
land was in dispute between the complainant and the accused, and the latter in a 
petiuon presented by him to the Municipal Council of his town about the land, made 
a statement that the complainant was convicted and sentenced to rigorous imprison¬ 
ment, it was held that the statement to the Municipal Council, though true, was not 
privileged*. 

Exception 9 .—The exception relates to private communications which a per¬ 
son makes, in good faith, for the protection of his own interests or of any other person, 
or for the public good. The truth of the imputations need not be proved by an 
accused person claiming the privilege of the exception?. “There is no Justification 
for reading the exception as meaning that if the person making the imputation believes 
in good faith that he has been acting for the protection of the interest of himself or 
any other person, he is not liable”*. This exception is nothing more than a repro¬ 
duction of the canon or guiding pnnciple which was stated by Lord Campbell in 
Harrison V. Bush*, namdy, " A commuiucation made bona fide upon any subject mat¬ 
ter in which the party communicating has an interest, or in reference to which he has 
a duly, is privileged, if made to a person having a corresponding interest or duty, 
althou^ it contains criminatory matter, which, without this privilege, would be 
slanderous and actionable 

Any one in the transaction of buaness with another has a right to use language 
bona fide, which is relevant to that business, and which a due regard to his own in-* 
tercsts makes necessary, even if it should directly, or by its consequences, be inj’urious 
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or painful to another^. The rule of public policy on which this principle is based 
is that honest transactions of business and of social intercourse would otherwise be 
deprived of the protection which they should enjoy^. 

According to the Calcutta High Court this exception does not formulate any 
rule of absolute privilege. Good faith on the part of the person who makes or pub¬ 
lishes the imputation must be established^. “ There can be no good faith where 
there is express malice or evidence of culpable negligence or recklessness in the dis¬ 
semination of a libel 

‘ Good faith ’ requires not, indeed, logical infallibility but due care and atten¬ 
tion. But how far erroneous actions or statements are to be imputed to want of 
due care and caution must, in each case, be considered with reference to the general 
circumstances and the capacity and intelligentt of the person whose conduct is in 
question*. In considering whether there was ‘ good faith i.e., due care and atten¬ 
tion, the position of tlie person making the imputation must be taken into considera¬ 
tion*. The standard of care and caution required by the expression ‘good faith’ 
varies with the circumstances of each case^. If good faith is not established it is 
not necessary to consider whether public gpod is involved*. 

Tlus exception includes the first exception. It refers to any imputation made 
in good faith, whereas the first exception applies only to true imputation made for 
the public go^. It is not essential that, b^ore a person can be held entitled to the 
privilege of having made a statement in good faith for the protection of liis interests, 
he should establish that every word he has spoken or written is literally tnit If. 
havmg regard to certain facts and circumstances within his knowledge; he might, as 
an ordinanly reasonable and prudent man, have drawn the conclusions which he has 
expressed in defamatory language for the protection of his own interests, he nuy 
fairly be held to have made out his good faith*. Where a matter is of public in¬ 
terest, the Court ought not to weigh any comment on it in a fine scale; some 
ance must be made for even intemperate language, provided, however, the wntcr keeps 
himself within the bounds of substantial truth, and does not misrepresent or 
any facts^®. The comment must be based on admitted or proved facts. iVhere 
comment is nude on allegations of fact which do not exist, the very foundation ol 
Uie plea disappears”. . . • , fc 

A person making defamatory expressions for the protection of his son s mtcrc^ 
is not privilcg^, unless the imputation is made m good faith«^. Where it 
that the accused in filing his petition of complaint containing defamatory allcpuons 
acted with a desire to protect liimself by an appeal to the Magistrate rather than to 
injure others, it was hdd that it was not defamation”. 

Communications by a member of a caste.—^There is a dividing line bcwcen 
the passing of a resolution at a caste meeting and its communication by the auUion- 
ties of the caste to its members in their discharge of their sodal duty. If any 
ber of a caste publish to all its members a caste resolution in such discharge of 
the law will hold the occasion of the publication to be privileged. The member w 
publishes it is bound to publish it and the members of the caste have an micros i 
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hearing iL But there must be good faith on the part of Uie member who publishes, 
that is, it must be proved that tlte publication was made with due care and atten¬ 
tion*. If a person really was outcasted, a statement to the members of the brother¬ 
hood that he was outcasted is the kind of statement contemplated by the expression 
"public good" Walsli, J. observed "So long as caste prevails and it must be re¬ 
membered that It IS sanctified by religious and by racial tradition going back for cen¬ 
turies and forming one of the fundamaital charactenstics of social life in India, any 
attempt to minimize, ignore or brush on one side existing regulations, existing sanc- 
aons, or respect for existing decisions, must be regarded from the Indian point of view 
as contrary to tlie public good If it is not from the Indian point of view for the public 
good, caste ought to be abolished. It seems to me that there is no way out of that dilem¬ 
ma, and, therefore, to justify this conviction it was necessary to hold, not merely tliat the 
statement was untnie, but that if. as the Sessions Judge thought, it was true, that it was 
a statement not honestly made for the benefit of the brotherhood"^. According to the 
practice of a caste committee, a member wlio absented himself, when summoned to ans¬ 
wer a charge, would be excommuiucatcd and the fact reported to all other committees 
of the caste. ^\'here the accused who were members of the caste committee so excommu¬ 
nicated the complainant, and reported that fact to all other committees, it was held that 
there was nothing to show tJiat the accused were not acting in good faith*. \^ere the 
complainant had been put out of caste for having taken water from the hands of a 
certain person and the accused warned certain other members of.the caste that if they 
took water from the hands of the complainant they would also be liable to be put out 
of caste, it was held that the action of the accused was protected*. The accused having 
suspected that the complainants were given to drinking liquor, made an application to 
the caste calling for an inquiry into their conduct For this they were convicted of 
defamation. It was held that the accused were not guilty, for, as members of the caste, 
they had every right to do what they had done, so long as they acted in good faith anti 
for the protection of the interests of the caste : and Uiat the communication was privi¬ 
leged inasmudi as it was not communicated to anybody beyond the caste and all that 
the accused did was to complain to the caste which had jamdktion to inquire into the 
complaint*. ^Vliere a libellous communication is made regarding a member of a caste, 
the mere fact that the person making such communication is a member of the caste, 
■will not of itself suffice to make the communication privileged*. Where the accused were 
found to have told different persons of the same caste that if they associated with one 
M, they would refuse to smoke or drink wnth them as hi had become a sweeper by 
reason of his having shaken hands and associated with sweepers m a certam procession 
in which vanous classes of persons including some sweepers had joined, it was held that 
it could not be said that if M had joined the procession or shaken hands with the 
sweepers, he had thereby become a sweeper, and the effect of the imputation must, 
WfiffiSwrt, VoKt \o Vos p5iv»\atjn c/t xiwzfi vn Vrie tfi 

his caste fellows. The imputation would have been privileged if a panchayat of the 
caste had been held to discuss the matter and its decision communicated to the persons 
interested therein. Inasmuch as no panchayat had been held, accused’s statements 
could not be regarded as privileged*. A communication by the patickas to the members 
of a community, incorporating the resolution of the panchayat excomraunicaPng the 
complainant (who absented himself when summoned to answer a charge), made in good 
faith and without malice, was deemed to be privileged, even though the resolubon was 
not worded m a regular and formal manner*. Where the accused at a caste meeting 
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or painful to another^. The rule of public policy on 
is that honest transactions of business and of social jr. 
deprived of the protection which they should enjoy^. 

According to the Calcutta High Court this exctj 
rule of absolute pnvilege. Good faith on the part of tl- 
lishes the imputation must be established*. "There c 
there is express malice or evidence of culpable negligent 
semination of a libel 

‘Good faith' requires not, indeed, logical infallibil 
tion. But how far erroneous actions or statements arc 
due care and caution must, in each case, be considered \\ 
circumstances and the capacity and intelligence of the i 
question*. In considering whether there was ‘ good faiUi 
tion, the position of the person making the imputation niL, 
tion^. The standard of care and caution required by t! 
varies with the circumstances of each case^. If good fai 
not necessary to consider whether public good is involved*. 

This exception includes the first exception. It refei 
in good faith, whereas the first exception applies only to 
the public good. It is not essential that, before a person t 
privilege of having made a statement m good faith for the 
he should establish that every word he has spoken or writ 
having regard to certain facts and circumstances withm his 
an ordinarily reasonable and prudent man, have drawn the 
expressed in defamatory language for the protection of hi 
fairly be held to have made out his good faith®. Where a 
terest, the Court ought not to weigh any comment on it in j 
ance must be made for even intemperate language, provided, 1 
himself within the bounds of substantial truth, and does not 
any facts'o. The comment must be based on admitted o 
comment is made on allegations of fact which do not exist, 
the plea disappears^*. 

A person making defamatory expressions for the protect 
is not privileg^, unless the imputation is made in good faith 
that the accused in filing his petition of complaint containing 
acted with a desire to protect himself by an appe^ to the Ma 
injure others, it was held that it was not defamation**. 

Communications by a member of a caste.—There is a 
the passing of a resolution at a caste meeting and its communi¬ 
ties of the caste to its members in their discharge of their socia 
ber of a caste publish to all its members a caste resolution in sui 
the law will hold the occasion of the publication to be privilegec 
publishes it is bound to publish it and the members of the caste 
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ground alleged from U\c earliest times as U«t on w.hich tlris rule tests is that if such 
an action would lie the judges would lose their independence, and that the absolute 
freedom and independence of Uie judges is necessary for tJie administration of justice 
This proension of the law is not intended for the protection or benefit of a malicious or 
corrupt Judge, but for tlie benefit of tlie public, whose interest it is tliat the Judges do 
exerase thar functions with independence and without fear of consequences*. In 
Madras it has been held that the English authonUcs on the subject apply to Judges and 
Courts in India*. 

Counsel, pleader, etc.—According to common law no action will lie against an 
advocate for ddanutory words spoken wiUi reference to. and in the course of, an in¬ 
quiry before a judiaal tribunal, although they are uttered by the advocate maliciouslj' 
and not with tlie obj'ect of supporting the case of his client, and are uttered without any 
justification or even excuse and from personal ilUwiU or anger towards the peison de¬ 
famed ansing out of a previously existing cause, and are irrelevant to every issue of 
fact which is contested Irefore the tribunal* The rule is made so wide not to protect 
counsel who djiberately ana maliciously slander otliei^, but m order that innocent 
counsel who act bona fide may not be “unnghteously harassed with suits”. 

The adiocate “ is trusted with interests and privileges and powers, almost to an 
unlimited degree. His client must trust to him at limes for fortune and character and 
life. The law trusts him witii a privilege in respect of liberty of speech wliich is in 
practice bounded only by his own sense of duty, and he may have to speak upon sub¬ 
jects oonceming the deepest interests of soaal life and the innermost feelings of the 
human soul.. .his words and acts ought to be guided by a sense of duty—that is to say, 
duty to his client—binding him to exert ei’cry faculty and pnvilege, and power m order 
that he may maintain that client’s right, together vvilh duty to the Court and himself, 
binding him to guard against the abuse of the powers and privileges intrusted to him, 
by a constant recourse to his own sense of right 

In Sullivcn v. Norton*, the Madras High Court has applied the common law 
prindplc to advocates in this country. Collins, C. J, m this case said • “ I think that 
the adtocates in this country have and should have the same privileges in respect of 
liberty of speech (bearing always in mind the remarks of Erie, C. J, in Kennedy v. 
Broun) they ha\e so long enjoyed m England, and ^at in this country it would fe 
beyond measure embarrassing to the advocate and disastrous to Uic interests of iv 
client, if the advocate was exposed to the liability of a criminal or civil charge for dtds- 
mation for words uttered in Court. . 

“ I disagree with the learned Acting Advocate-General that an advocate is 
to consider the position in life of the person whose conduct he is condtmnin^, Ha 
words and acts ought only to be guided by a sense of duty—duty to his 
a constant recourse to his own sense of right to guard against the abuse cf tie 
and privileges entrusted to him " 

Wallace, J., has doubted this full.bench ruling m a case ix 
laid down : "When a lawyer is acting in the course of his profcsii'xa’ < 
thus compelled, subj'cct to the disciplinary action of the Court, to pur jJrard «r 
thing which may assist his client, good faith is to be presumed, aai 
to be assumed merely because the statement is prime facie defamat'r^ 
must be some independent allegation and proof of private malice fi'Js V-^ .i 

cumstanccs of the case the Court considers itsdf justified in inferring Liz 
was not made because it was necessary in the interests of the clitai 
was wantonly seized as an opportunity to vent private maJi«., ' T 

principle implies and carries with it tiiis other principle, thar •rf'e. 7, 
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malice will not override the presumption of good faith, where the statement made was 
obviously necessary in the interests of the client, and where the lawyer could not omit 
to make it without gravely imperilling the interests of his client and would in fact not 
be dischargmg his duty to nis client unless he made it; that is, that, even though some 
private malice is gratified by the publication of the statement, if such publication was 
imperatively called /or in the interests of his duty to his client, the presence of such 
malice will not negative tlie presumption of good faith”*. Where a pleader was 
charged with the offence of defamation pimi^ble under this section in that he unneces¬ 
sarily in cross-examination put to the complainant, who was a witness in a criminal 
case, certain questions which imputed immoral character and there was no allegation, 
and much less proof, that the pleader in putting the questions was actuated by any 
motive of private malice and was not acting in the interests of his clients, it was held 
that the pleader was entitled to the benefit of this exception and the charge which im¬ 
puted no ill faith but merely referred to the questions as having bem put unnecessarily 
could not stand*. 

The Bombay High Court has, however, observed that Sullivan v. Norton is 
not an interpretation of s. 499, which should be construed without reference to the Eng¬ 
lish law. It has held that where express malice is absent (and it ought not to be 
presumed) a Court, having due regard to public policy, should be extremely cautious 
before it deprived the advocate of the protection of this exception*. But, in a subse¬ 
quent full bench case it has expressly laid down that in this country an advocate en¬ 
joys the same measure of license as he enjoys m England ; that he cannot be punished 
for acting on the instructions given him when he did not and could not know that they 
were false ; and that he has the fullest liberty of speech so long as his language is justi¬ 
fied by his instructions, or by the evidence, or by the proceedings on the record The 
mere fact that his words are defamatory, or that they are calculated to hurt the feelings 
of another, or that they ultimately turn out to be absolutely devoid of all solid founda¬ 
tion will not make him responsible nor render him liable in any civil or criminal pro¬ 
ceeding*. The trend of the later cases is that an advocate does not enjoy absolute 
privilege. When a pleader is charged with def. 
written while performing his duty as a pleader, 

and not hold him criminally liable unless there L w.-—w- —-- 

and unless there is cogent proof that unfair advantage was taken of his position as a 
pleader for an indirect purpose®. An advocate who makes defamatory statements m 
the conduct of a case has no wider protection than a layman, that is to say, he has to 
bnng his case within the terms of this exispUon, and under s. 105 of the Indian Evi¬ 
dence Act the burden of proof is normally upon him. In practice, however, an advo¬ 
cate is entitled to special protection, and if an advocate is called in question in resp^t 
of defamatory statements made by him in the course of his duties as an advocate, the 
Court ought to presume that he acted in good faith and upon instructions and ought 
to require the other party to expr 
vilege, especially where the person . 

party nor a witness. If an advocate iiuuvca auui <ui vii jv.wb— - 

structions from his client and the instructions turn out to be untrue, it is the duty oi 
the advocate to withdraw the imputation*. 

The Calcutta High Court has hdd that it is not defamation for a pleader to put a 
question in cross-examination to a witness, for the puipose of impeaching his credit, 
even if it appears that the question assumed a state of facts to be true, which was 
not really so, if it is based on facts known to the pleader, which knowledge was u^d 
in apparent good faith, entirely in the mterest of Iris client and not for his own ends. 


* A/»r Anwarrudin v. Fathim Bai, (1926) 
50 Mad 667, 670-1. 

2 Bhaskyam Ayyangar V. Atidal Ammal, 
[19341 M. W. N. 481. 

^ Nagarjt Trikamji, (1894) 19 Bom 340, 
followed in Upendra Nath Bagchi, (1909) 36 
Cal. 375. 
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R 910, 33 Cr. L. J. 740. 
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Tlic Court said : " It seems to us, cspcaally in the mofussil of this country, where 
instructions, to the personal knowledge of oru* of us, arc very commonly inaccurate and 
misleading. Uiat a pleader would ccrtairJy be at least as much justified m acting on his 
own recollection as on specific instructions and we do not tliink that, because he has 
drawn merely a wrong inference from a fact, that of itself, m Uie absence of any malice, 
should take him out of tlie ninth exception to s 499 ”* Following this case it has further 
held that a question put to a witness m cross-examination by a pleader making an impu¬ 
tation affords no ground for a criminal prosecution A pleader is entitled to the presump¬ 
tion that Uie questions he asks in cross-examination are asked in good faith for the pro¬ 
tection of the interest of his client To rebut this presumption there must be convincing 
BN-idence that the pleader was actuated by an improper motive personal to himself 
and not by a desire to protect or further the interests of his client in the cause. It 
is the duty of the pleader to present his client’s case, but it is not his duty to inquire 
whether it is true or false, so far, at any rate, as the purposes of a prosecution for 
defamation are concerned. The Court said “ It is for the public good that a per¬ 
son charged with the responsibility of an advocate should, so far as may be, feel 
unfettered by any control other than that of the presiding Judge, in the use of every 
weapon placed at his disposal by tlic law of Uie defence of the liberty of his client. 
The provisions o! the ninth exception to s. 4^. .must be interpreted accordingly”*. 
A pleader must use a certain amount of common sense and caution in putting defa¬ 
matory questions. There may be cases where, under proper instructions, he may ask 
sudi questions to impeach the credit of the witness, unless he knows the latter’s 
good character and reputation. But where the questions were put with utter reck¬ 
lessness. and without regard to seeing whether there was any truth in them and with 
absolute disregard of whether he was entitled to ask them or not, and they were not 
put for the good of the suit but to injure the reputation of the witness publicly, they 
were held to have been asked in absolutely bad faith. Where a pltader asked a 
witness, who was a defendant in a civil suit m the capacity of a mukhia, whether he 
was a thief and gambler and dined with prostitutes, and whether his wife was leading 
the life of a prostitute, it was held that the pleader, m putting the questions, had 
acted m bad faith, masmudi as he had asked the witness to compromise the suit and 
had threatened him on his refusal; that the witness was admittedly a mukhia. and 
the question as to his wife was irrelevant; that the witness was well known in the 
town where the pleader resided, so that the latter must have known of his reputa¬ 
tion and character, and that he was guilty of defamation*.^ In a recent case the 
Court observed: “So far as the English law is concerned, it is settled that advocates 
ha\c absolute and unqualified privilege in respect of questions asked in cross-exami¬ 
nation. So far as advocates in this country are concerned, by which expression I in¬ 
clude vakils as well as pleaders, they have not such unqualified and absolute privi¬ 
lege as is accorded to their brethren in England. It is not defamatory to make impu¬ 
tation on the character and position in life of a witness, provided that the imputa¬ 
tion is made in good faith and for the protection of the client, who has engaged the 
advocate (see s. 499, exception 9). The presumption, therefore, is that a question 
asked in cross-examination, making an imputation as regards a witness, affords no 
ground ordinarily for a criminal prosecution, and that it is the duty of a Court, when 
complaint is made against an advocate for having used defamatory words, that it 
should ordinarily be presumed that the remark or question objected to was made on 
instructions and in entire good faith. No doubt there may he circumstances which 
may show that the question or remark objected to was made wantonly, or from 
malice or from private motive; but the greatest care ought to be taken to enquire 
into the circumstances, and, as stated in the Rangoon case (McDonnell v. King- 
Emperor*), an opportunity should be given to the party accus^ of such offence to 
offer explanations before summons is issued 


1 Upendra Kath Bagcht, (1909) 36 Cal 
375. 383 

* Ntkunja Behari Sen V. Harendra Chan¬ 
dra Smha, (1913) 41 Cal 514. 517. 

* Faktr Prasad Chose v. Kripastndhu Pal 


Bhult, (1926 ) 54 Cal 137. 
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.. \ who files a petition containing defamatory statements on behalf of 

his diOTL cannot be prosecuted where there is no allegation of any malice or absence 
of good faith on his part^. 

Patna High Court has held that the liability of an advocate charged with 
defamation in respect of words spoken or written in the performance of his profes¬ 
sional duty depends on the provisions of this section; the Court wiU presume good 
faith unless there is cogent proof to the contrary. The privilege is not absolute but 
qualified, but the burden is cast upon the prosecution to prove absence of good faith. 
The common law of England, under which an advocate can claim absolute pri\i- 
lege for words uttered in the course of his professional duty, is not applicable to India. 
An advocate in this country, therefor^ is nc^ entitled to claim absolute privilege and, 
in cases of prosecution for defamation, his liabihty must be determined on reference to 
the provisions of this section*. 

The Rangoon High Court has held that the English law of absolute privile^ 
does not apply to statements of advocates in judicial proceedings. L^al practi¬ 
tioners are subject to the criminal law of defamation in this section. When a com- 
plamt is made against an advocate or legal practitioner for defamation in respect of 
a statement made in the course of a judicial proceedmg, it is the duty of the Court 
to presume that the statement was made on instruction and m good faith and for 
the protection of his client's interest and that unless circumstances clearly show that 
the statement complained of as defamatory was made wantonly or from mahaous 
or private motive, the complaint should not be entertained*. An advocate caimot 
slielter himself behind his ^ents, when he allows himself to be made the medium 
of reckless imputations on a Court of Justice*. 

■Witness.—According to English law a witness in a Court of Justice is ab^ 
lutely privileged as to anything he may say as a witness having reference to the 
inquiry on which he is called as a witness. A statement as to another matter, made 
to justify the witness in consequence of a question going to the witness’ credit has 
reference to the inquiry within the above rale*. But a remark made by a witn^ 
in the box, wholly irrelevant to the matter of inquiry, uncalled for by any questiM 
of counsel and introduced by the witness maliciously for his own purposes, would 
not be privileged. An observation made by a witness while waiting about the Court, 
before or after he has given his evidence is not privileged*. 

The Bombay High Court in a full bench case has laid down that 
statements made by a witness on oath or solemn affirmation in a judiaal pnxe^ 
ing are not absolutely pnvileged on a prosecution for defamation, but aie gov’emed 
by the provisions of s. 499*. Relevant statements made by a witness on oath or 
solemn affinnation in a judiaal proceeding are not protected by the proviso to s. 132 
of the Indian Evidence Act, in cases where the witness has not objected to answering 
the question put to him*. 

According to the Calcutta High Court a witness who, being actuated by mali¬ 
cious motives, makes a voluntary and irrelevant statement, not elicited by any ques¬ 
tion put to him while under examination, to injure the reputation of anoth^, com- 
rruL‘!,.rin offence under this section*. If the statements are relevant to the issue m 


the advocate . /,ooq> oq r-, i t 
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the case under inquiry no prosecution for defamation would lie^ Where tlie accused, 
shortly after the disposal of a cnminal case against lum brought by one B, stated 
openly in answer to a query of his pleader in that case that tlie origin of the cnmi¬ 
nal case was due to the fact that some one of tlie accused’s party had said at a social 
gathering tliat B's daughter-in-law liad eloped, and he was subsequently prosecuted 
for defamation for making a statement defamatory of B, it was held that the state¬ 
ment of the accused did not constitute this offence as it was not made with tlie 
intention of harming the reputation of anybody, but was made in answer to a natural 
question put to him by his legal adviser at a time when the relationship of legal 
adriscr and client continued*. This pnnaple has been extended to a person for 
what he states in answer to questions put to him by a police-ollicer conducting an 
in\’esligation under the Code of Criminal Procedure* Subsequently, however, the 
Judges felt disposed .to refer the question to a full bench but it was not referred* 

The Madras High Court following the English law laid down in Manjaya v. 
Shesha Sheth^ that statements of witnesses made in the witness-box are absolutely 
privileged. If they are false the remedy is by indictment for perjury and not for 
defamation. Thia case has been followal in a later case® in which the complainant 
brought a suit for money against the defendant in the Munsiff's Court. The defen¬ 
dant pleaded that the suit was brought out of spite, and. in reply to questions put 
to him by the Court, he gave answers which were defamatory of the plaintiff The 
accused on these facts was convicted of defamation In revision it was held that he 
was not liable for defamation for using the language he did Now, the High 
Court has dissented from the \acw ui Manjaya's case and held that statements made 
by a witness arc entitled not to an absolute 6ut only to a qualified privilege^ A 
witness who is prcftcculcd for defamation m respect of statements made by him has 
two courses open to him. He may plead in bar of the prosecution the protection 
^ven to him under s 132, Evidence Act If he did not claim the protection of 
& 132 when he ga\c his evidence he can claim only tlie limited privilege given by 
this exception or any other exception*. x 

The Allaliabad High Court has held that if a witness whilst giving evidence 
makes a statement concerning any person which amounts to defamation, he may 
be prosecuted under this section in respect of such statement, and it lies upon him to 
show that the statement which he has made falls within one or other of the excep¬ 
tions or that he is protected from prosecution by the proviso to s. 132 of the Evi¬ 
dence Act In this case one Ganga Prasad was a witness for the defence on the trial 
of one Birbal for theft When put into the witness-box he was asked what he knew 
about Birbal's case. He replied that he knew nothing ; but he added of his own accord 
that he knew that Birbal had stolen his watch eight years previously and that he 
had to give Rs. 10 to one Banke Lai, whom he pointed out as one of the persons pre¬ 
sent in the Court, before he got the watch back. He said, further, that if his house 
was searched, "thousands of rupees worth of stolen property would be found" It 
was found that Banke Lai was a respectable Zemindar, and that he was a drug txo- 
trartor for the Moradabad district and paid Rs. 400 as income-tax. Banke LaJ pro¬ 
secuted Ganga Prasad for defamation. The Joint Magistrate convicted him and 
conviction was upheld by the Sessions Court Ganga Prasad all along put foraard 
the plea of absolute privilege and applied to the High Court in rcviiioa to aude 
the conviction on the same ground The case was at first heard by Kzyjt. C J and 
Richards, J, but on difference between them had to be posted again btdore a third 
Judge, Richards, J, holding in favour of the pnvilege and Knox, C- J„ hoIdi-jg r/J i r/'' 
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IVIr. Justice Aikman, the third Judge, concurred with Knox, C J.'. In a later case, Pig- 
golt, J., following the above case said : “(This) Exception is intended primarily to apply 
to statements which the accused cannot prove to have been true in fact or which are 
mere expressions of opinion, or otherwise of such a nature that the question whether 
they are or are not true in fact does not arise. Ordinarily, the first Exception would 
apply to statements made by the witnesses in the course of judiaal proceedings, pro¬ 
vided those statements arc true. They must be true in fact in order to come under the 
first Exception at all; and if they are true in fact and relevant to the matter under 
investigation, it is obviously for the public good that they should be made 

Thus the opinion of the Bombay, Calcutta and Allahabad High Courts, and 
recently of the Madras High Court, is opposed to the adoption of the English rule of 
absolute privilege. 

The former Chief Court of the Punjab had adopted the reasoning of the Calcutta 
and Allahabad High Courts It ruled that tliis exception modified the principle of 
English law There was nothing in this section which protected witnesses as a class 
m respect of statements made by them in that character. The true test of immunity 
in the case of witnesses, as of other persons, was whether the exception was esta¬ 
blished in its entirety^. 

The former Judicial Commissioner’s Court of Upper Burma followed the Cal¬ 
cutta and Allahabad rulings^. The same view is adopted by the Judicial Commis¬ 
sioner’s Court in Sind*. 

Parties.—According to English law no action can be brought for any state¬ 
ment made by parties during the conduct of a case. 

The Bombay High Court has held that a complainant who, when asked by the 
Magistrate to state his gnevance, deliberately makes a defamatory statement without 
any justification, is not protected by this exception'^. Whilst an application and a 
counter-application to prevent a breach of the peace were being investigated into by 
the police, the accused called the complainant a ‘rogue'. It appeared that some 
four months previously the complainant was convicted and fined at the instance of 
the accused. The accused having been convicted of defamation, it was held that the 
accused was protected by this exception inasmuch as the statement was made appa¬ 
rently for the protection of his own interests and when his application was under in¬ 
vestigation by the police, and that the statement was made by him in good faith'. 

The Madras High Court in a case observed: " We fully recognise the grwt 
importance of allowing the utmost freedom to counsel, parties, and witnesses during 
the progress of a case, and if the oiunsel for Mr. Hayes, or hip Hayes (the accused) 
if he had been defending himself, had asked Mr. Christian in cross-examination whe¬ 
ther in consequence of cheating.. .he had not been turned out of the mim'stry, the 
question could not have been made the subject of a civil acbon, nor w’ould any crimi¬ 
nal proceeding lie for defamation”* Where, therefore, a person who was being 
defended by a counsel on a criminal charge interfered m the examination of a wit¬ 
ness and made a defamatory statement with regard to his character, it was held that 
he was guilty of defamation’. But where, in the course of a criminal trial, the pleader 
who defended the accused put a question to the complainant who was examined 
therein as a witness, conveying an insinuation of being implicated in a crime, it was 
held that the accused was not guilty of defamation*'*. Statements of a defamatory 
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diaractcr made by an accused in the course of the statement which he is invited to 
make under s. 342, Criminal P*rocodutc Code, is pnvileged*. In a full bench case 
the Madras High Court held that the statement of a person charged with an offence 
in answer to a question by the Court trying him. “what have you to say”, is abso¬ 
lutely pnvilcgcd and he is not liaWe to te punished in respect thereof for defamabon 
under Uie Penal Code. Tlie privilege is not merely a qualified pnvilege, le., it is 
not subject to the condition that it should be made in good faith. The Court further 
said that the law of defamation as laid down in the Penal Code did not exclude the 
application of the doctnne of absolute pnviltse from the law of defamation in India ; 
and Uiat the English rule of common law. that anything said m the course of a judi¬ 
cial proceeding before a Court of competent juns^ction by counsel, witness or party 
was absolutely privileged, applied m India* This case has been considered in a full 
bench case and the High Court has dissented from tlie view expressed therein, observ¬ 
ing; “The privilege defined by the exceptions to s. 499...must be regarded as ex- 
hausbsc as to Uie cases which they purport to cover and that recourse cannot be had 
to the English Common Law to add new grounds of exception to those contained in 
the statute "■*. ^Micro a defamatory statement is made before an officer, who is nei¬ 
ther a judicial officer nor a Court, e.g., a registration officer, it has been held that it 
is not absolutely pnvileged* Where the accused was charged with defamation because 
his vakil put a defamatory question to the complainant and the vakil gave evidence 
that he did so on the instructions of his client (6ie accused), it was held that the in¬ 
structions of the accused to his vakil were inadmissible under s 126, Indian Evi¬ 
dence Act, and the accused was not guilty of defamation committed as it were by 
proxy througn the mouth of his vakil*. 

lo a spcaal bench case the Calcutta High Court laid dow'n that a defamatory 
statement, on oath or otherwise, by a party to a judicial proceeding falls within 
& 499, and is not absolutely privileged Under cl. 30 of the Letters Patent, 1865, 
Uie provisions of such Code must be followed, and the Court cannot engraft thereon 
exceptions derived from the comnuxi law of England or based on public policy. The 
civil liability for defamation docs not stand on the same basis as the criminal. A 
suit for damages for a defamatory statement, made on oath or otherwise, by a party 
to a judicial proceeding, in the absence of statutory niles on the subject, is governed 
by the pnnciples of justice, equity and good conscience, which, according to a large 
preponderance of judicial opinion, arc identical with the corresponding relevant rules 
of English common law*®. If imputation is made by the accused against the com¬ 
plainant in a petition to a Magistrate in good faith with a view to protect himself 
by an appeal to the Magistrate, no offence is committed'. 

Where, in a prosecution for defamation in respect of statements made by the 
accused as complainant in a criminal case, the accused pleaded inter alia his privilege 
as a suitor, the Allahabad High Court, held that the plea was bad, inasmuch as the 
doctrine of absolute privilege of statements made by suitors did not apply in India 
to criminal proceedings for defamation under the Penal Code?. 

The former Chief Court of the Punjab adopted the view of the Allahabad 
High Court®. 
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The former Chief Court of Lower Burma laid down that the statement of a per¬ 
son accused of a aiminal offence was noi privileged. The statement in that case, how¬ 
ever, was not a statement made by an accused person on his trial for committing an of¬ 
fence, but in a written statement filed in proceedings which, though before a Magistrate- 
partook largely of a civil nature, by a person who was not only a competent witness, 
but who clearly ought to have gone into the witness-box'. The Rangoon High Court 
has held that a party who gives evidence on his own behalf in a judicial proceeding, 
may be prosecuted for any defamatory statement made in the course of his evidence. 
He may, however, plead this exception in defence*. 

Pleadings.—Authority is strongly against the absolute immunity from pro¬ 
secution for defamatory statements contained in applications, pleadings and affidavits. 

The Allahabad High Court has held in a full bench case that the defamatory 
statements made by a party in a petition presented to a criminal Court are absolutely 
privileged m a civil action for damages based on libel*. In an application for the 
transfer of a criminal case the applicants alleged, with some apparent reason, that the 
case had been falsely got up against them by the complainant at the instigation of 
one U, m order to prejudice them in their defence in a civil suit which U had caused 
to be brought against them. It was held that this statement did not amount to de¬ 
famation as It fell within the ninth exception*. But the Allahabad High Court has 
subsequently held m a case in which the accused was prosecuted for making a defa¬ 
matory imputation m a written statement that there is a distinction between criminal 
and civil liability for defamation. Civil liability is to be determined by the principles 
of English law but criminal liability is governed by the provisions of the Penal Code- 
and by those provisions alone*. 

The C“'cutta High Court is of opinion that defamatory matter appearing in 
a plaint is not privileged It convicted the accused in a case for desenbing the com¬ 
plainant in his plaint by a wantonly offensive designation*. A person is guilty of 
defamation for making a defamatory statement in an affidavit if the statement is 
wholly irrelevant to the inciuiry to which the affidavit reIatcs^ The act of filing in 
Court a petition containing imputations concerning a person calculated to harrn ms’ 
reputation amounts to making or publi^lng the imputation*. The procedure of the 
Courts of Justice should not with impunity be us^ as the means of 
feelings of personal spite AVhere a person, without any reasonable ground, filra a 
petition before a Magistrate to the effect that certain persons were prepanng to bring 
false charges against him, he was convicted of defamation*. It has held in a case 
that statements made by a complainant before a Magistrate by way of a complaint 
are absolutely privileged'®. In a subsequent case, after distinguishing this decision on 
the ground that the privilege claimed there was not in a criminal prosecution but in a 
suit for damages, it was held that there was no absolute privilege .A ° 
statement made in bad faith in an application filed before a District ^^Sistrate y 
an accused for the transfer of his case; that the question of privilege must be deci 
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by the lerms of s. 499 which was exhaustive and if a defamatory statement did not 
come wiilim the exceptions, it was not pnvilcgcd. and tliat tlie Englisfi common law 
doctnno of absolute pnulcgc did not obtain in tlic mofussil in India*. But on similar 
facts anouicr Division Bcncii of the same High Court had previously held that a 
complainant making untrue statements in such an application could not be convicted 
of defamation* 

Tlie Bombay High Court has held that relevant statements made by an accused 
under s, 342. Cnminal Procedure Code, or contained in a written statement filed by 
an accused wiUi the Court’s permission, arc not absolutely protected from being the 
subject of a proiccution under s 5(X). but are governed by the provisions of s. 499*. 
In a avil action it has held that statements in pleadings are not actionable* 

The Madras High Court remarked m Hutde V Baudry^ : " If they (defen¬ 
dants) were rightfully making an application in the suit, the principle ol public 
policy which guards the statement of a party or witness against an action would 
protect them whether the statement was malicious or not". It is of opinion that 
there is no difTercnce between evidence given in the box and tlie evidence on affidavits, 
m liiat Uiey are both absolutely privileged and no suit for damages will lie in respect 
of evidence given therein* But m a full bench case it has dedded that a defamatory 
statement in a complaint to a Magistrate is not absolutely privileged*. 

The Patna High Court has held, following the Calcutta view, that a defama¬ 
tory statement whether on oath or otherwise, falls witliin 8, 499, and is not absolutely 
privileged. \\*hcre in a plaint tlie accused desenbed the complainant (defendant 
No. 3) as the *' kept woman " of defendant No 1 without any foundation, it was held 
that he was guilty of defamation* 

The former Chief Court of the Punjab laid dowTi that a person who made de¬ 
famatory statements in petitions might be convicted of defamation*. The former 
Chief Court of Lower Burma was also of the same view*®. 

The Rangoon High Court has held that in criminal prosecutions for defama¬ 
tion, whether a statement was made on an occasion of privilege or not is to be decided 
with reference to the provisions of s. 105 of the Evidence Act and this section**. 

According to English law no action lies for any statement made in the 
pleadinp**. 

Report.—^The report of an officer, in the execution of his duty, under his 
superior’s orders, which contains defamatory imputations against others, but which 
does not appear to have been made recklessly or unjustifiably is covered by this 
exception. An Inspector of Police sent to inquire whether it was true that a certain 
person was the leader of dacoits. reported that it was false, but the Banias of the 
village were trying to get the man punished from an ill-feeling, and added : “I learn 
from private enquiries that there is scarcely a woman in the house of the Banias who 
has not passed a mght or two with the defendant”. It was held that he was not 
protected by this exception*’. 

Cases.—Statement made to protect the interest of another.—Where a man 
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who was watching a case on behalf of his partner informed the Judge, while the hear¬ 
ing was going on, that the complainant was tampering with the witnesses and 
that the aimplainant might be directed to sit in Oiurt, and it appeared that there was 
no malice or bad faith in making the imputation, it was held that the case fell within 
this exception’. K, a creditor of J, of the firm of J. S. & Co., found his claims 
against J resisted until be sued and got decrees against him. K came to know that 
V, a member of J's firm, had presented his petition in insolvency. K also knew 
that V at the time of filing his petition had claims against J's firm. K thereupon 
circulated amongst persons who had dealings with the firm of J. S. & Co., a letter 
warning them not to make payments to the firm and containing the following state¬ 
ments : (1) that a member of the firm V had filed his petition under the Insolvent 
Debtors’ Act, " the object being to collect the outstandings and defeat the credi¬ 
tors” ; (2) that the other members were not entitled to collect the outstandings and 
were not m a position to pve an effectual discharge to persons making payments : and 
(3) that K was taking steps to have all the other members declared insoh-ents. It 
was found that the firm of J. S. & Co. was without capital, and that subsequently to 
writing the letter K did file a petition of insolvency against the other members of the 
firm, though unsuccessfully. It was hdd that there was no defamation as the case 
fell under il!. (a) to this exception*. 


Statement made to protect the imerest of ibe maker.—The heads of the 
caste, to which both the complainant and the accused belonged, prohibited the mem¬ 
bers of the caste from holding intercourse with the complainant. In ignorance of 
this prohibition, the complainant’s niece invited the complainant to a family cere¬ 
mony. The accused, observing the complainant, asserted that she had been put out 
of caste, and insisted that she should retire. It was held that they had made the 
statements in good faith to protect themselves from caste penalties, and were not 
guilty of defamation*. Where a person called upon by a pattchayai, conveyed^ by 
complainant’s relatives to explain why he had applied the epithet 'pariah dog' to 
the complainant, made a statement by way of explanation, it was held that such 
statement was privileged*. Where a person was charg^ before a panckoyat with having 
beaten the complainant who also alleged that he had been molesting her for three or 
four years for immoral purposes and he stated that he had kept her for ten or eleven 
years, it was held that the statement made by him before the panchayat was made m 
good faith in order to explain his beating of the complainant and was covered by ex¬ 
ceptions 8 and 9*. 

The complainant charged the accused with forgery. The accused in his state¬ 
ment before the Magistrate stated that the complainant was kept by him as his con¬ 
cubine for some years and was afterwards in the keeping of another person. It was 
held that the statement was privileged as it was made for the purpose of defence by 
way of showing the motive for the complaint and for the evidence of one of the wit¬ 
nesses'*. \Vhere the accused, when on his trial on a criminal charge, was asked by 
the Magistrate if he wished to say anything with reference to the evidence that had 
been given against him, in reply stated that his grandfather had at one time kept the 
wife of the complainant as his concubine, and it was found that the statement wp 
made by the accused for the protection of his interest but was false and not made in 
good faith, it was held that he was not protected under this or any other exception • 
Subrahmania Ayyar, J, who held a contrary opinion, said: “As to...pa^es i 
must be borne in mind that there is no real difference between the case of 
and that of civil suitors. For neither witnesses nor suitors need say what they a 
not know to be' true, and if they knowingly say what is not true, they are equmiy 
liable to be proceeded against for the false statements made in the evidence or in m 
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Nxnficd pleadings. No doubt, an accused person cannot be mdicted for periuiy for 
false statements made by him m the course of defence This immunity given m 
consideration of Uie difficult position occupied by those who are accused of crimes is 
surely an argument in fa\our of tlicir case being viewed as entitled to a more lenient 
treatment than the case of witnesses or civil suitors It seems to me, therefore, that 
in principle Uiere is no solid distinction between tlw respective cases of counsel, wit¬ 
ness and party with reference to llie matter under discussion” Where the com¬ 
plainant served a lawyer's notice on tlie accused who was her deceased husband’s 
nephew charging him witii theft and criminal breach of trust with regard to properties 
left by her husband and threatening him with civil and criminal proceedings, and the 
acaw°d in reply to the notice sent a letter, also tluough his lawyer, alleging that the 
complainant was living an adulterous life, that her daughter was not bom to her 
husband, tliat sne had been discarded by him during his lifetime and that she had 
lost all nght to his property, and he relied on a will made by the deceased m his 
favour in which the testator had stated that there was none to protect him, it was 
held that the accused was protected by this exception, as there was a matter of com¬ 
mon interest between the complainant and tlie accused relating to the title to pro¬ 
perty left by the deceased giving rise to qualified privilege and there w’as no malice 
or want of bona fides or presence of improper motive in the accused* Where the 
accused, who was doing the same kmd of business as the complainant, in a notice 
published by him. referred to an emptojee of the complainant as havir^ no know¬ 
ledge of the business from his own expenence about him, and stated that the busi¬ 
ness could not have improved by the employment of such a man, it was held that the 
notice was not defamator>’ of the complainant*. 

Statement made without good faith.—Tlie complainant desired a Magis¬ 
trate to ask a witness if he had not been previously convicted. The question was 
objected to and, before the Magistrate had dcaded whether it should be put, the 
witness cried out: '* I was convicted because 1 had Casim Saheb’s wife in my house", 
and, though warned by the Magistrate not to repeat it, he did so. It was held that 
he was guilty of defaming Casim Saheb's wife* 


Imputations made by pleaders.—Where a pleader, in addressing a Mamlat- 
dar on behalf of the accused, commented on some of the witnesses for the prosecu¬ 
tion. and called them ‘ loafers', and was prosecuted for defamation, it was held that, 
in the absence of express malice (which was not to be presumed) the pleader was 
protected by this exception, and that in considenng whether there was good faith, 
the position of the person making the imputation must be taken into consideration*. 
A pleader representing a complainant wrote to the trying Magistrate to inquire when 
the latter would take up the case for trial; and in the letter described the accused as 
a notorious ‘wrong-doer’ On a prosecution for defamation it was held that the 
pleader was guilty as the libel was not uttered by him m the discharge of his duty as 
a pleader*. 

The accused, a mookhttyoT, at the request of one B, drew out a petition con¬ 
taining certain defamatory charges against C, and declining to accept the mookhtiyar- 
nama on B’s behalf, gave him the petition to present it. It was held that although 
a mookthiyoT was not liable for defamation if, relying on the statements of his clients, 
he introduced into a pleading in good faith a defamatory averment, yet as the accused 
was not employed as a viookhttyar in that case, and Dy his refusing to accept a 
mookhliyainama, it was shown that the defamation of which he had been convicted 
was not published in the discharge of any duty, this exception did not apply*. Where 
a pleader, immediately after the close of a trial in which his client lost his case, wrote 
a letter to the client stating that there was a rumour prevalent that the Judge had 
received a bnbe from the opposite party, and that the complainant, who had con- 
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the meeting and tlie resolution was recorded in a book kept by the caste panchayat. 
It was held that under the circumstances the accused were not guilty of defamation*. 
A person was put out of caste by a meeting of his caste fellows for having taken 
water from Uie hands of a certain <«her person The accused told some members 
of the caste not to take ’?.atei {torn the to.tvds of the pereon outcasted, as, \i they did 
so, they would be liable to be excommunicated. It was held that the accused was 
protected by this exception and was not gudty of defamation^. 


PRACTICE 


Eiidence.—Prove (1) that the imputation in question consisted of words, 
spoken or intended to be read, or of signs, etc 

Although it cannot be laid down *' as a uiuversal proposition, that m no case 
where the actual words used have not been proved a conviction for defamation by 
word of mouth cannot be maintained, it must be conceded that in the majority of 
cases It should be so.. Where the question anses as to whether the words used were 
intended to harm or had the effect of harming the reputation, the Court must be put 
in possession not only of the words used, but also of the context in which they were 
used, in order to find the mtention and the effect of the words. If the Court should 
accept, instead of the words and the context the * impression' (of the w’ords used, 
and of the general ccmveisation) ‘left on the minds of the witnesses', it would be 
yielding its own duty to witnesses, with the result that tlie accused person wilt have 
CO benefit of the opinion of the Cwrt itself”*. In the same case, King J, remark* 
ed : “ It is unnecessary to prove the exact words used by lire accused, for the purpose 
of supporting a conuction for oral defamation. It is sufficient to prove the purport 
or substance of. the defamatory imputations No honest witness would profess to 
remember the exact words used by a person who has been speaking for even fifteen 
minutes. At the most he may remember some sinking phrase or expression. But 
a witness’ failure to recall the exact words used, or the exact context m which they 
were spoken, is immaterial, provided that he can give a reasonably clear account of 
the purport of the defamatory remarks 

(2) That the imputation concerned the osmplamant. 

(3) That such imputation emanated from the accused. 

(4) That he made or published the same. 

There must be evidence to show that the publication was made by the accused*. 
The prosecution must afllnnatively prove that the defendant published the hbel com¬ 
plained of. Admissions as to publication in the written statement of the* accused can¬ 
not be used to fill up the gap in the prosecution evidence*. In a prosecution for libel 
the only evidence adduced of publication was that the particular issue of the journal 
containing the hbel bore the statement that it was pnntcd and published by the ac¬ 
cused. The swop complaint also stated that the accused published it, and the 
accused said in the lower Court in his written statement that what was published was 
a substantially true report without any malicious intention and he did not deny that 
he published the libel. It was held Itat there was no legal evidence of publication*. 

It is incumbent on the complainant to produce evidence to show that the accused 
made or published the imputation complaint of notwithstanding the accused admits 
the publication when examined under s 342 of the Code of Cnminal Procedure. A 
Magistrate is ndlher empowered under that section to put questions to the accused if 
the prooccution has not let m evidence implicating him in the offence nor is hrs state¬ 
ment admissible m evidence to fill the gap m the absence of such evidence*. 

On the prosecution of the editor of a newspaper for defamation by publishing a 
libel m his paper, an attested copy of a declaration made by the editor under s. 5 of 
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Act XXV of 1867, to the effect that he was the printer and publisher of the newspaper 
was produced in evidence by the complainant. It was held that the declaration was 
primojacie proof of publication by the editor*. If the manuscript of a libel be proved 
to be in the handwriting of the accused,' and it be also proved to have been printed and 
published, this is sufficient evidence to show that it was published by the accused, al¬ 
though there be no evidence given to show that the printing and pubhcation were by 
the direction of the accused^. Publication is sufficiently proved by the production of 
a printed copy^. 

In Ae case of the editor of a japer “ there is ground /or the supposition that 
in the ordinary course he would keep in touch with what was going on m connection 
with the paper during his temporary absence from the head-quarters. 

Every publication or circulation of libel constitutes a fresh and distinct act and 
therefore a separate offence*. 

(5) Tiiat he intended thereby to harm the reputation of the complamant, or 
that he knew or had reason to believe that it w'ould do so. The intention of tlie accused 
must be gathered from the document complained of as a whole*. Intention like any 
other psychological fact has to be inferred from the act itself. The jury has to see 
whether tlie natural result of the act is not to harm the reputation of the persons at- 
tacked?. 

The question of the physical and moral as distinguished from the leg^ charac¬ 
ter of the act of a person accused under this section is, like those which arise under 
other Sections of the Code, one to be detennined by considerations and inferences drawn 
from the common experience rather than from rules of legal construction*. 

It IS not an error in law for a Judge to require the accused to prove ses'cral dis¬ 
tinct imputations contained in a hbdlous article published by him with the same strict¬ 
ness With which lie would be required to prove them if he were the defendant in a civil 
action’. 

Excepcions.~The exceptions to the secticm should be considered by the Court 
even if the accused does not specifically rely on them provided that the facts give nse 
to a consideration of these excepUonsw. 

Truth as defence.—Where the accused intends to bring evidence to prove the 
truth of the defamatory matter, his advocate should cross-examine the compJain^t 
upon every matter upon which evidence is intended to be brought. If he docs do 
so, it is a subject of senous consideration whether he should subsequently be allowed to 
tender proof to the material incidents of which he was not cross-examined”. Th^ 
accused is entitled to call evidence to prove that the allegations are true,vCven thoug 
he has denied making such allegations'^ . 

Where the accused having publicly charged a woman with being pregnant ^ 
adultery, requested the Court to have the complainant, the woman, medically exan^^ 
in order that the truth or falsehood of the matter alleged might be satisfactorily establtsn- 
cd, It was held that there was no law whidi empowered the Courts to order such an 
examination in such a case'*. 

Good faith.—The authors of the Code say ; ’* ^Vhether an imputation or^ 
not made m good faith is a question for the Courts of law. The burden of the 
will lie sometimes on the person who has made the imputation, and sometimes on 
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person on whom Ihe imputation has bc«i thrown. No general rule can be laid down. 
Yet scarcely any case could arise respecting which a sensible and impartial judge would 
feel any doubt If. for example, a public foncUonary_ were to prosecute for defama- 
Uon a wnter who had described him m general tenns as incapable, tlie court would 
probably require the prosecutor to give some proof of bad faith. If the prosecutor 
load no such proof, the defendant would be acquitted If the prosecutor were to prove 
that the defendant had applied to him for money, had promised to wnte in his praise 
if the money were advanced, and had tliicalcn^ to abuse him if the money were 
waihheld, the court would, probably, be of opinion that the defendant had not written 
in good faitli, and would convict lum. 

“ On tlie other hand, if Uie imputation were an imputation of some particular 
fact, or an imputation which, though ^neral in form, >ct implied the truth of some 
particular fact which, if true, nught be proved, the court would probably hold that the 
burden of proving good faitli lay on the dcfendanL Thus if a person were to publish 
that a collector was in the habit of receiving bribes from the zemindars of his district, 
and were unable to specify a single case, or to give any authority for his assertion, the 
courts would probably be of opinion that the imputation had not been made in good 
faith. 

< ' . • _ • 1 

the charge of plagiarism, the court would doubtless be of opinion that he had not cri¬ 
ticised in good faith, and would convict him of defamation • * 

Relevant facts.—A. sues B for a hbcl contained in a letter forming part of a 
correspondence. Letters between the parties relating to the subject out of which the 
hbcl arose, and forming part of the correspondence in which it is contained; are rele- 
v’ant facts, though they do not contain the libel itself^. 

A sues B for a libel imputing disgraceful conduct to A ; B a/lirms that the mat¬ 
ter allied to be libellous is true. The position and relations of the parties at the time 
when the hbcl was published may be relevant facts as introductory to the facts in 
issue). 

A is accused of defaming B by publishing an imputation intended to harm the 
reputation of B. The fact of previous publications by A respecting B, showing ill-will 
on the part of A towards B, is relevant, as proving A’s intention to harm B’s reputa¬ 
tion by the particular publication in question. The facts that there was no previous 
quarrel between A and B, and that A repealed the matter complained of as he heard it, 
are relevant, as showing that A did not intend to harm the reputation of B*. 

Admissibility of evidence.—A sues B for a libel expressed m a painted cari¬ 
cature exposed in a shop-window. Tlie question is as to the similarity of the carica¬ 
ture and Its hbelfous character The remarks of a crowd of spectators on these points 
may be prov'cd*. 

A and B separately sue C for a hbcl which reflects upon each of them. C is 
each case says that the matter alleged to be libellous is true, and the drcumstsrjxs 2 ^ 
such that It is probably true m each case, or in neither. A obtains a decree zzids-X 
C for damages on the ground that C failed to make out his justification. The [zs. 
irrelevant between B and C«. 

Evidence of the complainant having previously acted as alleged in the l-l/d i- 
admissible^. When defamation affects a person’s general character then e.idtjice nf 
the general reputation of that person may be given to show that there was a r'— 
able ground for the imputation and thus to reduce the sentence*. The acca-^T^^* 
convicted for having defamed a public servant by publishing an iniputatifjn 
latter had compielled him to pay a bribe in order to avoid a proscoitkn for a 


I Note R, p. 184. 

* Indian Evidence Act, s. 6, ilL (c). 
i Ibid. s. 9. ilL (h) 

* Ibid, s. 14, ill. (e). 


. Ibtd s. 43, lit (a). 
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offence. The accused wanted to produce evidence as to the complainant having taken 
bribes on other occasions, and general evidence as to the complainant’s reputation, but 
this was disallowed by the trial Court. It was held that evidence as to the com¬ 
plainant having taken bribes on other specific occasions would be irrelevant, but’ that 
the accused was entitled to produce evidence to show that the complainant had the 
reputation of being a bribe-taker*. 

Procedure.—Not cognizable—^Warrant—^Bailable—Compoundable—Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Where a complaint shows that an imputation against the complainant’s charac¬ 
ter has been made and that sudi imputation is prima facie defamatory, a Magistrate 
is bound to issue summons and is not at liberty to anticipate a case of privilege unless 
the privilege is distinctly admitted by the complainant^. The examination and cross- 
examination of the complainant should be held in the presence of the Magistrate who 
has seizin of the case and passes final orders therein’. 

Where an offence, though described as an offence under this section, still re¬ 
mains an offence punishable under s. 211, process should not issue under the former 
section on the application of a person disdiarged or acquitted, when the Court has re¬ 
fused sanction under the latter section*. 

Jurisdiction.—Where the publication of the defamatory matter is outside Bri¬ 
tish India, the British Courts have no jurisdirtion to try the offence*. To maintain 
a prosecution for defamation in a particular Court, there must be a publication of 
the libel within the local limits of the jurisdiction of that Court. Where the alleg¬ 
ed libel was said to be contained m a letter purporting to be written from Bangalore 
to England, it was held that to maintain a prosecution in the Bangalore Court, there 
must be evidence that the letter was handed over to somebody at Bangalore to be 
taken to the addressee or that it was posted at Bangalore*. 

Complaint by the aggrieved person necessary.—No Court shall take cogni¬ 
zance of the offence except upon a complaint made by the person aggrieved^. 

A charge of defamation not contained in the complaint presented to the 
Magistrate, but added subsequently by the Magistrate upon statements made by the 
complainant, is not a legal complaint made by the aggrieved person*. 

The ne\v proviso to s. 198 of the Criminal Procedure Code lays down that 
any person may with the leave of the Court make a complaint on behalf of a woman 
who ought not to be compelled to appear in public. 

Husband.—A husb^d is cntitl^ to be a complainant where the alleged offence 
is defamation imputing unchastity to his wife*. 

Brother —A brother, with whom lived his widowed sister, a Hindu lady, is 
entitled to complain about the defamation of his sister’®. , . •, 

Brother-in-law.—Vfheie a person prosecuted another for defaming his sister- 
in-law, it was held that as there was no imputation made against the complain^t 
there was no defamation of him, and his sister-in-law, being the person defamed. 


1 Deit D)al. (1922) 4 Ls*. 55. 

2 Peiiyasawmi Kotasauimi Tever, (1886)1 
Weir 580 

I Btndaban Ckander Das V, Ishaquaddm 
Chowdhry, (1909) 13 C. W. N. 550, 10 Cr. 
L. J 492. 

♦ PrafuUa Kumar Chose V. Harendra Nath 
Chat ter jee, (1916) 44 CaL 970 

s Vamakote lUath Krishnan Nambudn, 
(1900) 1 Weir 579. 

6 Burke V Sktpp, (1923) 45 M. L J. 754, 
33 M. L T. 168, 25 Cr. L J. 641. 

' Cnnunal Procedure Code, s. 198. 

8 Deokinandan, (1887) 10 AIL 39. 

* Chhotalal Lallubhai V. Nalkabhat Be- 
char, (1900) 2 Bom. L R. 665, 25 Bom. 


151, F.B., overruling Kusiantin, (18^) 
rep Cr C. 327 ; Chellam Natdu V. Bamasa- 
mt. (1891) 14 Mad. 379 ; Anantha Goun- 
dan. (1904) 15 M. U J 224. 2 
381 ; Basina Appanna v. Feta Akkmna. 
(1924) 20 L. W. 921. 47 M. L. 1-746 ; 26 
Cr. L. J. 521 ; Curdit Singh, (1924) 5 

1884, 

defam ! 

and the former Chief Court of the 
held that the con\nction could not oe su 

^^Thakur Das. Sar V. Adhar Chandra 
Missri, (1904 ) 32 CaL 425. 
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xight herself to have made the complaint^ 

President oj a Municipaltty. —The president of a Municipality is not a ‘ person 
aggrieved ’ within the meamng of s 198 of the Cnminal Procedure Code by the defa- 
naiion of his subordinate officers’ 

Official superior —A complaint made not by the person aggrieved but by his 
affiaal superior should not be accepted’ 

High Pnest of a community —The High Priest of tlie Borali community, if 
defamed, must lumself file a complaint The complaint cannot be filed by a mem¬ 
ber of the community empoi\xrcd by the Pnest*. 

Sanction to prosecute a Judge for words uttered on the bench.—The Madras 
High Court has held that a complaint against a Judge who used defamatory langu¬ 
age to a witness during the trial of a suit cannot be entertained by a Magistrate in 
the abicnee of sanction of Gotemment or the Higli Court under s. 197 of the 
Criminal Procedure Code'. Similarly, the former Chief Court of the Punjab held 
that a charge against a Munsiff of using defamatory language while he was sitting 
in his Court as a Judge and the complainant's case was actually before him could 
not be entertained by a Magistrate without the previous sanction of Government® 
The Calcutta High Court has. howe\xr, deaded. where a pleader applied for sanc¬ 
tion to prosegute a Magistrate for using defamatory language towards him in the 
course of a trial of a case, that no such sanction was necessary, unless the Judge or 
public s£r\*ant committed an offence in his judicial or official capacity’. 

Sections 182 and 500.—A complaint of defamation cannot be dismissed on« 
the technical ground that the offence of defamation charged merged in an offence 
punishable under s. 182 and that no sanction was obtained for prosecution under the 
latter section as required by s. 193, Criminal Procedure Code*. An acquittal on a 
charge of giving false information to a public servant, under s. 182, on the ground 
that the person to whom the information was given was not a public servant, is no 
bar to a trial under s. 500 for defamation*. The refusal of an application for sanc¬ 
tion to prosecute a party to a judicial proceeding, under ss. 182 and 193, is not a 
bar, under 8. 403, Cnminal Procure C^e, to his prosecution for defamation^®. 

Sections 211 and 500.—Where an offence, though described as an offence under 
s. 500, sull remains an offence “punishable" under s 211, process should not issue 
under the former section on the application of a person discharged or acquitted, 
when the Court has refused sanction under the latter section”. Where the object of 
the acaised is not so much to defame but to bring a (possibly false) charge against 
another and thereby harass and cause him the inccmvcnicnce of being subject to cn¬ 
minal proceedings, the appropriate section to apply is s 211’'®. 

Petition contaloing defamatory alle^tions against a .Magistrate.—IVhere a 
pnsoner applied to the High Court to be admitted to bail, pending the disposal of 
his appeal, and the petition contained defamatory allegations, consisting inter alia 
of irrelevant attacks on the trying Magistrate and other officers in the service of the 
Government, the Court refused to allow the petition to be filed, and ordered it to be 
returned’*. 

’ Lakshman, (1888) Unrep Cr. C. 392, 

Cr. R. No. 48 of 1888. 

2 Beauchamp\.Moote,\\°K(Z)2% Mad 43. 

a Gaya Bathat. (1922) 4 U. P. L. R. 

(O) 81, 23 Cr. L J. 641. 

* Hussunbhoy hmailp, (1935) 36 Cr. L 
J. 975. 

* Cutarn Muhammad Sharil-ud-daulah, 

(1886 ) 9 Mad. 439 

« Amtr Smgh, (1904) P. R. No. 29 of 
1904. 

r Nando Lai Basak v. Mitter, (1899) 26 
Cal 852 See Parshram Keshav, (1870) 7 
B. H. C. (Cr. C) 61 and Lakshman Sakha~ 


ram. (1877) 2 Bom. 481 
« Kttshna Bow v. Appasawmi Atsar. 
(1891) 1 Weir 585 

• Ramsbebak Lai v. Munesuar Stneh. 
(1910) 37 Cab 61M 

SatisA Chandra Chakraiarti v. Ram 
Doyal De, (1920 ) 48 CaL 383, SB ; Gha- 
man^Nath V. Babu Lai, (1929) 30 Cr. L. 

** Profutia Kumar Ghose v Harcndra 
Nath Chattajee, (1916) 44 Cal 970 
L* V. Koon Hon, (1935 ) 36 '' 

** Chve Duron/, (1889) 15 
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Offence. The accused wanted to produce evidence as to the complainant having taken 
bnbes on other occasions, and general evidence as to the complainant’s reputation, but 
this was disallowed by the trial Court. It was held that evidence as to the com¬ 
plainant having taken bribes on otlier specific occasions would be irrelevant, but' that 
the accused was entitled to produce evidence to show that the complainant had the 
reputation of bdng a bribe-taker^. 

Procedure.—^Not cognizable—Warrant—Bailable—Compoundable—Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Where a complaint shows that an imputation against the complainant’s charac¬ 
ter has been mads and that such imputation is prima facie defamatory, a Magistrate 
is bound to issue summons and is not at liberty to anticipate a case of privilege unless 
the privilege is distinctly admitted by the complainant®. The examination and cross- 
examination of the complainant diould be held in the presence of the Magistrate who 
has seizin of the case and passes final orders therein^ 

Where an offence, though described as an offence under this section, still re¬ 
mains an offence punishable und«- s. 211, process should not issue under the former 
section on the application of a person discharged or acquitted, when the Court has re¬ 
fused sanction under the latter section*. 

Jurisdiction.—^Where the publication of the defamatory matter is outside Bri¬ 
tish India, the British Courts have no jurisdiction to try the offence^ To maintain 
a prosecution for defamation in a particular Court, there must be a publication of 
the libel within the local limits of the jurisdiction of that Court. lyhcre the alJeg* 
ed libel was said to be contained in a letter purporting to be written from Bangalore 
to England, it was held that to maintain a prosecution m the Bangalore Court, there 
must be evidence that the letter was handed over to somebody at Bangalore to be 
taken to the addressee or that it was posted at Bangalore®. 

Complaint by the aggrieved person necessary.—No Court shall take cogni¬ 
zance of the offence except upon a complaint made by the person aggrieved^ 

A charge of defamation not contained m the complaint presented to the 
Magistrate, but added subsequently by the Magistrate upon statements made by the 
complainant, is not a legal complaint made by the aggrieved person*. 

The new proviso to s. 198 of the Criminal Procedure Code lays down that 
any person may with the leave of the Court make a complaint on behalf of a woman 
who ought not to be compelled to appear in public. 

Husband —husband is entitl^ to be a complainant where the alle^d offence 
is defamation imputing unchastity to his wife’. 

BTotheT.-~A brother, with wliom lived his widowed sister, a Hindu lady, is 
entitled to complain about the defamation of his sister‘o. , 

Brother-in-law —^Where a person prosecuted another for defaming his sister- 
in-law, it was held that as there was no imputation made against the coniplainan 
there was no defamation of him, and his sister-in-law, being the person de/amea. 
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s Vamal^te Jllath Krisknan Nambudri, 
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r Criminal Procedure Code, s. 198. 
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ought herself to have made the complaint* 

President 0 / a ^^unicipal^ty .—The president of a Municipality is not a ‘ person 
aggnex'cd ’ within the meaning of s. 198 of the Criminal Procedure Code by the defa¬ 
mation of his subordinate officers* 

Official superior .—A complaint made not by the person aggrieved but by his 
offiaal supenor should not be accepted* 

High Priest of a cojHwjHMity—The High Priest of tiie Borah community, if 
defamed, must himsdf file a complaint Tlie complaint cannot be filed by a mem¬ 
ber of the community empoi\-ered by the Pnest* 

Sanction to prosecute a Judge for words uttered on the bench.—The Madras 
High Court has held that a complaint against a Judge who used defamatory langu¬ 
age to a witness during Uie trial of a suit cannot be entertained by a Magistrate m 
the absence of sanction of Government or tlic High Court under s. 197 of the 
Criminal Procedure Code' Similarly, the former Chief Court of the Punjab held 
that a charge against a Munsiff of using defamatory language while he was sitting 
in his Court as a Judge and the complainant’s case was actually before him could 
not be entertained by a Magistrate without the previous sanction of Government®. 
The Calcutta Hi^ Court has, however, decided, where a pleader applied for sanc¬ 
tion to prosc<;ute a Magistrate for using defamatory language towards him in tJic 
course of a trial of a case, that no such sanction was necessary, unless the Judge or 
public scr\ant committed an offence in his judiaal or official capacity* 

Sections 182 and 500.—A complaint of defamation cannot be dismissed on* 
the technical ground that the olTence of defamation charged merged in an offence 
punishable under s. 182 and tliat no sanction was obtained for prosecution under the 
latter sexuon as required by s. 195. Criminal Procedure Code’ An acquittal on a 
charge of &ving false information to a public servant, under s 182, on the ground 
that the person to whom the infonnatioo was given was not a public servant, is no 
bar to a trial under s. 500 for defamation* The refusal of an application for sanc¬ 
tion to prosecute a party to a judicial proceeding, under ss. 182 and 193, is not a 
bar. under s 403, Cnminal Procedure Code, to his prosecution for defamation*®. 

Seccloiu 211 and 500.—Where an offence, though described as an offence under 
s. 500, still remains an offence “punishable” under s. 211, process should not issue 
under the former section on the application of a person discharged or acquitted, 
v.’hen the Court has refused sanction under the latter section**. Where the object of 
the accused is not so much to defame but to bring a (possibly false) charge against 
another and thereby harass and cause him the inconvenience of being subject to cn¬ 
minal proceedings, the appropriate section to apply is s 211*-*. 

Petition containing defamatory allegations against a Magistrate.—Where a 
priscffier applied to the High Court to be admitted to bail, pending the disposal of 
his appeal, and the petition contained defamatory allegations, consisting inter alia 
of irrelevant attacks on the trying Magistrate and other officers in the service of the 
Government, the Court refused to allow the petition to be filed, and ordered it to be 
returned*’. 
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Punishment.—Where abusive words were used by a person about another in 
the heat of passion owing to a quarrel having taken place between them, the offence 
was held not to require a severe sentence*. But where there is no substantial de¬ 
fence, an immediate apology in the widest and most imreserved terms may fairly be 
presumed to lessen the punishment*. 

The mere circumstance that the accused is not the writer of the article or is 
a dummy editor is no ground by itself for reduction of the sentence. Ordinarily, a 
person who for monetary or other consideration allows himself to be used as a ‘ blind ’ 
for concealing the identity of the ‘ real ’ editor and thus assists the latter in deceiving 
the public and defeating the law cannot be heard to argue in mitigation of his guilt 
that he was a mere figure-head and must' h^r the full consequence of his acts®. 

Charge.—In framing a charge it is not necessary to negative the exceptions 
contained m this section* But the diarge should specify directly the persons whose 
reputation is injuriously affected®. If must set forth the particular occasions on which 
the defamation was said to have been committed, so as to give the accused an opportu¬ 
nity of defending himself with reference to each act alleged to have been committed by 
him®. Where a document alleged to contain defamatory matter contains a multitude 
of statements it is not correct to incorporate the whole of the document in the charge 
and thus to leave it to the accused to find out which exactly are the imputations that 
were intended or believed to cause harm to the reputation of the opposite party*. 

It should nm thus :— 

. I (Ho»ie and office of Maghtrate, efc.,)hereby charge you {name of accused) 
as follows:— 

That you, on or about the-day of-i at-defamed AB, by malong or 

publishing to CD a certain imputation concerning the said AB, to wit (slate the dejo- 
maioTy matter), by means of spoken words \ot writing or signs or visible representa¬ 
tions], intending to harm, or knowing or having reason to believe that such imputation 
would harm the reputation of the said AB; and you thereby committed an offence 
punishable under s. 500 of the Indian Penal Code, and within my cogni 2 ance. 

And I hereby direct that you be tried on the said charge. 

501. Whoever prints or engraves any matter, knowing or hav- 
Printing or en- ing good reason to believe that such matter is defa- 
E\S*to be°ddS matory of any person, shall be punished with simple 
matoiy. imprisonment for a term which may e.Ytend to rivo 

years, or with fine, or with both. 

•COMMENT. 

This is a distinct offence from the one under b. 500*. The person printing 
or engraving defamatory matter abets the offence. This section makes such abetment 
a distinct offence. 

Ingredients.—This section requires tivo things :— 

1. Printing or engraving of any matter, 

2. Knowledge or reason to believe that such matter is defamatory. 


PRACTICE. 

Evidence.—Prove (1) that the matter in question is defamatory U'ide 

s. 499). 


* Maung Maung, (1923 ) 2 B. L. J. lU 

* Mohammad Nazir, (1928 ) 26 A. L J. 
509, 30 Cr. L. J. 766. 

» Aziz Ahmad. (1928) 29 Cr. L, J. 684. 
Kikabltai ParbKudas, (1872 ) 9 B. H. 
C. 451. 

» IVcir, 3 Edn. 357. 


• Bishwanath Das v. Keshab Gandhabaj 
mk. (1902 ) 30 Cal. 402; All Makomed. 
(1929) 30 Cr. L. J. 1073 ^ „ 

» Muhammad Gut v. Ilajt Fa’.Cey Fanm. 
(1929) 56 CaL 1013. ,, . 

« Uma Shankar. (1889) P. R. « ot 
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(2) That the accused printed or cngra\ed it. 

(3) That when he did so he knenr or had reason to believe that such matter 
■was defamatory’. 

• Procedure.—Not cognizable—^Warrant—Bailable—Gimpoundable—Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first class 

Destruction of libellous matter.—On a conviction under this section Uie Court 
may order the destruction of all the copies of the thing m respect of which the convic¬ 
tion was liad, and whicli are in the custody of the Court or remain m the possession 
■or power of tlie person conNacted* 

Charge.—I (name and offlee of Afoiistrale, elc ,) hereby charge you (name 
o/ accused) as follows *— 

That you, on or about the-day of-, at-, printed or engraved some 

matter, to wit-, knowing or having good reason to believe that the same was defa¬ 

matory, and tliat you tlisreby committed an offence punishable under s 501 of the 
Indian Penal Code, and mthm my cognizance (or within the cognizance of the Court 
■of Session (or the High Court)]. 

And I hcrdiy direct that you be tried (by the said Court (t'f the case is tried by 
Magisirale omit 'these tvords) ] on the said cliarge. 

502. Whoever sells or offers for sale any printed* or engraved 
Sale of printed substance containing defamatory matter, knowing 
sunof^containS Contains such matter, shall be punished with 

<idaiaau)ry matier. simple imprisonment for a term which may c.xtend 
to two years, or with fine, or with both. 

COMMENT 

This section supplements the provisions of the previous section by making the 
seller of defamatory matter pumsnable under it. 

Ingredicnts.“This seaion has two essentials :— 

1. Selling or offering for sale any printed or engraved substance. 

2. Knowledge that such substance contains defamatory matter. 

“ It IS, no doubt, necessary in order to substanliatj a charge under s. 502 to 
prove that the seller of a printed substance knows its contents, which imports proof 
that he understands the language used, and to prove that its contents are defamatory, 
but there appears to be no need, if the contents are defamatory, to prove further that 
he knows them to be defamatory. In cases where it is necessary to prove against a 
person that he has committed defamation by publishing an imputation, when the matter 
published is per se defamatory, all that the prosecution is bound to prove, in the first 
instance, is the fact of publication. When the tendency of the imputation published 
concerning any person, is to harm (he reputation of that person, a Court is fully justi¬ 
fied in inferring from the terms of the matter itsdf that the publisher intended to harm 
or knew or had reason to believe that such imputation would harm his reputation... 
But is there no mens lea in the definition of the offence falling under s. 502 ? The 
definition requires knowledge that the printed substance sold contains defamatory mat¬ 
ter. A person who conducts a business in the course of which he is liable to sell 
books or papers, or the like, which may contain matter which is inj’urious to the repu¬ 
tation of another person, and may be in fact defamatory as defined in the Penal Code 
is bound by reason of the penalty imposed by this sortion, if not otherwise, to abstain 
from selling any book or the like, which to bis knowledge contains matter which is de¬ 
famatory. If he sells in ignorance of the contents, he is not guilty of an offence under 
this section If he sells, notwithstanding knowledge of the contents, and the contents 
are defamatory, he is guilty. *1116 seller m India is, if I rightly understand the English 
law on the subject, in a better position than persons in England, who, in the cour^ of 

» Criminal Procedure Code, s. 521 (l). 
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their business, sell books or papers ccmtaining defamatory matter, for the latter aie 
liable criminally as. well as civilly, whether or not they know the contents of Iher 
printed substance sold 


PRACTICE. 

Evidence.—Prove (1) that the matter is defamatory {vide s. 494). 

(2) That it is printed or engraved on the substance in question. 

(3; That the accused sold, or offered for sale, that substance. 

(4) That he then knew that it amtained such defamatory matter. 

Procedure.—Not cognizable—^Warrant—Bailable—Gsmpoundable—^Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Destruction of libellous matter.—See s. 521, Criminal Procedure Code 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
of accused) as follows :— 

That you, on or about the-day of-at-, sold or offered for sale any 

printed {or engraved) substance, to wit-, containing defamatory matter knowing 

that it contained such matter, and that you thereby committed an offence punishable 
under s. 502 of the Indian Penal Code, and within my cogmzance \or within the cog¬ 
nizance of the Court of Session {or the High Court)). 

And I hereby direct that you be tried (by the said Court {if the case is Iried- 
by Magistrate omit these words)] on the said charge. 

1 Per Plowden, J, in Sardar Da^at Singh, (1891) P. R. No. 8 of 1891, PP 25, 26 



CHAPTER XXII. 


Of Crimin.\l Intimidation, Insult and Annoyance. 

503. Whoever threatens another with any injury to his person, 
... reputation or property, or to the person or reputa- 
latinu- whom that person is interested*, 

with intent to cause alarm to that person, or to 
cause that person to do any act which he is not legally bound to do, 
or to omit to do any act which that person is legally entitled to do, as 
the means of avoiding the e.xecution of such threat’, commits cri¬ 
minal intimidation. 

Explannlion .—A threat to injure the reputation of any de¬ 
ceased person in whom the person threatened is interested, is within 
this section. 


ILLUSTRATION 

A, for the purpose of inducing B to desist from prosecuting a civil suit, threatens 
to bum B's house. A is guilty of cnminal intimidation. 

COM MENT 

Cnminal intimidation is closely analogous to extortion. In extortion, the im¬ 
mediate purpose is obtaining money or money’s worth; in criminal intimidation, the 
immediate purpose is to induce the person threatened to do, or abstain from doing, 
■something he ^as not legally bound to do or.omit 

logrcdieocs.—This section has the following essentials:— 

1. Threatening a person with any injury 

(r) to his person, reputation, or property; or 

(it) to the person or reputation of any one in whom that person is interested. 

2. The threat must be with intent 

(o) to cause alarm to that person, or 

(6) to cause that person to do any act which he is not legally bound to do 
-as the means of avoiding the execution of such threat, or 

(c) to cause that person to onut to do any act which that person is legally 
entitled to do as the means ol avoidmg the execution of such threat. 

1. 'Threatens anathec with any in/uiy to his person, reputation or pro 
peny, etc.'—^The gist of the offence is the effect which the threat is intended to ha-.t 
upon the mind of the person threatened, and it is equally clear that before it can hr.e 
any effect upon his mind it must be either made to him by the person Ihrtauring o? 
communicated to him in some way. The threat referred to in this Sfcctir.»i a 

threat communicated, or uttered with the intention of its being corsmunicaUsf, to the 
person threatened for the purpose of influenang his mind*. 

The question whether the threat amounts to a cnminal ot ua 

does not depend on the nerves of the individual threaten^ ; if it a ^ '% 

may overcome the ordinary free will of a firm man. or whatever the r.i 
if It is made with the intention mentioned in the sectiwL it is an (Mfs-cif. ** - « 

The threat need not be addressed to the prosecutor direct lt \i n if 
the threat, though addressed to third parties, was intended to rticf. C'a: 
as the party threatened*, e.g, threat to a person's pleader^. To sdr.v 


1 Cunga Ckunder Sen V. Cour Chundtl, 
<1888) 15 Cal 671. 673. 

2 -M. Si M. 540. 

1 (1865) 1 Weir 622; Palani Coundatt, 


(1832) 1 Weir 623. 
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deal with a man is an injurious act but does not amount to a threat, and the harm 
caused thereby is not to property already possessed by that man but rather to his op¬ 
portunities of future gam*. 

' Injury —See s. 44, supra. There can be no criminal intimidation where 
the injury of which complaint is made is the hardship arising from a conventional 
punislunent which a spiritual superior, acting in the exercise of his authority as regu¬ 
lated by the custom of the caste, is competent to inflict^. The harm threatened must 
be illegal*. A certain President of a self-constituted Arbitration Court caused a. 
notice to be issued over his signature to a i^rtain person requesting the latter to be 
present on a given date and arrange for an amicable settlement of a certain claim. The 
notice concluded with the statement that if the defendant did not give an answer 
(or file a written statement) on that date, the suit would be decreed ex parte. It 
was held that a threat of a dectee is a threat of harm to an individual m his person, 
reputation or property. That the tnbtinal is incompetent to execute its decree is 
immaterial. This section says nothing about the capacity of the person making the 
threat to carry it into execution. Nor does the section say anything about the effect 
upon the person threatened, and whether or not the complainant knew that the notice 
was innocuous is equally immaterial. Under s. 44, inj’ury denotes harm illegally 
caused. By no legal process or means could the Court or give effect to such 
a decree as it was the intention of the notice to cause the complainant to believe- 
would be made if he failed to comply with it. Therefore, in that the notice threatened 
the complainant with such a deaee, it threatened the complainant with harm to be 
caused illegally. The accused was, therefore, held guilty of the offence of cnminal 
intimidation*. 

' Person—That is, the mdividua/iiy of a human' being; individual cha¬ 
racter or station ; bodily form or substance. 

A notice for service was taken to the accused by a constable and when the 
accused proceeded to write something on it, the constable said that nothing should be- 
written on the back of the notice, exapt signature in • acknowledgment of service. 
The accused threw away the notice and threatened the constable by saying, “ go away, 
otherwise I shall break your hands and feet. I have seen many such notices”. It 
was held that he was guilty of an offence under this section*. 

* Reputation —That is, credit, honour, character, good name*. 

' Or to the person or reputation of any one in whom that person u 

interested —^In the case of injury to a third person in whom the person threatened 
is interested, the injury should be to his person or reputation. Injury to the pro¬ 
perty only of the third person does not come within the purview of the s^on, though 
injury to the property of the person threatened does. 

2. * Intent to cause alarm to that person, or to cause that person to do- 
any act which he is not legally bound to do, or to omit to do any act. .as t e 
means of avoiding the.. threat'.—^The threat must be with intent to cause ala 
to that person or to cause that person to do or omit to do any act as the^ 

of avoiding the execution of such threat. See s. 43, supra, for the meaning of legal y 

bound to do’. 


CASES. 

Threat of vengeance.—A constable was sent to fetch to a Police 
persons ‘from whom Uie latter wished to make inquiries regarding an office- . 
the constable was taking two persons with him, the accused came up and toreatai 
them both and the constable with the head constable’s vengeance, and as a couw 


» Ghisa Afal, (1888) 1 O D. 215 
2 Sri Vidya Sankara Narasimha Bharathi 
Guniswamulu, (1883) 6 Mad. 381. 

s Nga Shwe Watni, (1900) 1 U. B. R. 
(1897-1901) 359. 


Priyanalh Gupta v. Lalj^kt Chouik^o^r- 
ijilC. W. N. 479. 24 Cr. I 7 ,{• 
Mukammad Ahmad Khan, (1935) 

. J 212. 

Wharton, 13th Edn, p. 742. 
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qucnce the two persons refused to accompany the constable who had to go without 
them. It was held that the accused had committed this offence'. 

Threat of excommunication.—^IVhere the accused told the complainant, a 
member of Utcir caste, that he should gwe up his field or else they would put him 
out of caste. It was held that this offence had ntH been committed’. 

Threat of killing a person.— Wliere the accused and his brother having had 
a quarrel, the former ran off and fetdicd a sword, but was seized by other persons 
and was disarmed and he then asserted his mtention of killing his brother if he was 
let go, it was held that the words used by the accused could not be construed into 
a threat within the meaning of this section’. 

Threat of getting a person imprisoned.—Where the accused went to the 
complainant, a brother ol an adult woman, and told him that he had come from the 
Government, and would get him six months* imprisonment if he did not let his 
sister go, it was held that those words did not constitute criminal intimidation, 
there having been no threat of an injury withm the mcamng of the Code or any other 
offenoj^. But where a person held cKit threats to several persons to get them impli¬ 
cated and imprisoned if they kept to the terms of an ikraxnama (entered mto by 
parties to keep the peace dunng Mohairam festival), he was guilty of this offence* 

Threat of gettiog a person dismissed.—Where the accused held out a threat 
of getting a head constable of police dismissed from service, it was held that this 
did amount to a threat of injury as was pumshable under this section* 

Threat of ruining another by cases,—^Where the accused who threatened to 
rum the complainant by cases was convicted of cnnunal intimidation, it was held » 
that the conviction could not stand. The Court said that had the threat been to 
ruin the complainant by false cases, the offence would have been committed; but 
as the threat was to min him by cases, it could not be assumed that by cases was 
meant false cases’. A threat, in order to be indictable, must be made with intent 
to cause alarm to the complainanL Mere vague allegation by the accused that he 
was going to take resenge by false complaints could not amount to criminal intimida¬ 
tion'. A threat by a person, who was called upon to pay house-tax under a warrant 
for the attachment of his brother's property, that he would take legal steps, was not 
a threat of injury as defined in the Code*. 

Threat of picketing.—The accused gave a notice to a shopkeeper requiring 
him to execute an agreement not to import for one year any foreign cloth for sale 
at his shop and mtimating that on his failure to do so his shop would be picketed. 
At that time picketmg was not an offence The proposed agreement did not prohi¬ 
bit the sale of foreign doth already m stock. It was held that the accused were 
guilty of criminal intimidation Prohibition from importing for one year the articles 
with which the shop dealt would, in the ordinary coarse of business, cause injury 
to the property of the shopkeeper*®. 

Threat of social boycott.—Where the conviction of the accused was based only 
on the two threats uttered by him, viz., (1) that the complainant would be socially 
boycotted, and (2) that on his death no oiw would carry his dead body to the place 
of burial if he continued to deal m foreign doth, such threats did not amount to 

1 Punbotam Vanamalt, (1896) Unrep 
Cr. C. 850, Cr. R. Na 18 of 1896. 

2 Alya Dhurma, (1870) Uniep. Cr, C 
37, Cr. R- August 17. 1870^ Faktiappa, 

(1882) Unrep. Cr. C. 186 

3 Data Ram, (1882) P. R. No 45 of* 

1882 

* Moroba Bhaskarii, (1871) 8 B. If, C. 

(Cr. C) 101. 

s Ata Husain, (1885 ) 6 A W. N. 41. 

* Dada Hanmttnt Dani, (1895) 20 Boot 


94. 

’ Jowahir Pgltak v. Pajbhoo Ahn, (1902) 
30 C^. 418; ChiUa^tUa Pillai v. Parva- 
tht, (1896) 1 Weir 623. 

Raoji Thousar, (1900) 2 Bom. 

’ Dayabhai NaTottamdas, (1906) Crint 
Ref. No. 67 of 1906. Cor Batty and Heaton 
JJ^deaded on November 22, 1906 (Unrep! 

Raihubai Dayal, (1930) 53 AIL 407. 
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offences under Uiis section and the conviction w'as not sustained. Tlie fact that the 
complainant was a pious Maliomcdan was immaterial*. 

CorapclUnc a public sen-ant by threats to draw up a false document.— 
Where Uie accused in offering reristance to a polictMJiricer compelled him to draw up 
a document to Uie effect tint a scarcli was conducted and nothing incrinunating was 
found, it was held tliat Uiey were guilty of an offence under tliis section^. 

Person informed about tlrrcatcncd injury to another must, be interested 
in that other person.—The accused sent a fabricated petition to the Rc\-cnue Com* 
missioncr, S. D., containing a tlrrcat tliat a certain Forest Officer tvould be failed, 
if he were not remo\-ed elsewhere. It was found tliat tlie Commissioner had nei* 
Uicr official nor personal interest in tlie Forest Officer, It was held tliat, as tlie per* 
son to whom tlie petition was addressed was not interested in the person threataied, 
tlie act mtaided and done by the accused did not amount to criminal intimidation*. 
A threat to commit suicide is not within Uie sation unless tlie otlier person be interest¬ 
ed in Uie person making Uie threat*. .. 

50-f. Whoever intentionally insults', and thereby gives provo- 
Intentional catioii lo any persoiiV intending Of knowing it to be 

suit wiui intuit to likely that such provocation will cause him to brc.ik 
0^ the public peace*/or to commit any other ofTcnce, 
shall be punished with imprisonment of cither des¬ 
cription for a term which may extend to two years, or witli fine, or 
^Yith botli. 


COMMENT. 

Object—.^n imputation not defamatory may be ullered in the liean^ of 
Uie person iiljo is Uie object of it, for Uie purpose of proi-oking Uiat person to break 
Uie public peace. If so, it is punishable under Uiis sccUon. A pcrkin also comes 
wiUun Uic ambit of the section if the provocaUon offered by liim is of sucli a cha¬ 
racter as to cause Uic per^n pro\-okcd "to comnut any other offence’’*. The au- 
Uiors of Uie Code observe: "There are many cases in wliicli it is fit Uiat unpleasant 
traUi sliould be told respecting an individu^. But Uierc is no case in uliich it is 
derirable Uiat such truUi diould be told in such a way Uiat Uie telling of it is a 
gross personal outrage. A pereon who lias detected, or Uiinks Uiat he has detect^ 
a dislioncat misrepresentaUon in a book lias a right to expose it publicly. But he 
cannot be allowed to intrude into Uic presence of Uie auUior of the book, and to t<^ 
liini to his face Uiat he is a liar. A person wJio knows Uie mistnss of a /cni^e 
scliool to be a woman of infamous cliaractcr deserves well of society if he state wnat 
he knows. But he 

by opprobrious nan • ' 

nicritwL A persoj 

deserves applause. . . . . ‘ 

Uonary’s door, wiUi an opprobrious labd. dexs what camiot be pennittM, cnui 
U iough c\-ery woid on Uie iabd, and every imputaUon whidi the e.'diibition was 
meant to coiwey, nuy be perfecUy true it 

This sccUoti prorides a remedy for u^ig abusive and insulting language. ^ 
requires an inlcnUon to insult and thereby to gi\-e pro\-ocation to Uie 
and an intention Uiat sudi proN-ocaUon should cause or Uie knowledge Uiat 
\-ocation is likdy to cause Uie pcrK«i so insulted to break Uie public peace or com- 


1 GluJ< 2 iit .Mutamma*!, [1931] Cr. C. 644, 

32 Cr. L. J. 1176. , _ 

2 .Virmol Sfnj/j, (1919) 42 .VII. 67. 

1 Maititsh Juati, (ISOT) 11 Bom. 37b. 

♦ ,\ub* Buksk V. Must. Oemia, (1S66) 
P. R. Na 109 of IS66; Cmwoi/u. 

(1831) Weir (3rd Edn.) 39a 


J Cul Muhammad v. Akbar 
'23 Cr. L. J. 173; t'a* v. Dias. ^ 

Horn. L. R. lOi 
‘ Note R. p. 1S5, . , 

» See Gim* Ckundn MiUtr v./aiadhen 
Sadukhoit. (1899) 26 Cat iSS, 063. FJ»- . 
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SEC 504.1 

tmt any olhei offence*. 

Sections 499 and 504.—^The difference between an offence under s. 504 and 
s. 499 lies in the fact that in the latter publication to the prosecutor alone is not 
sulEdent, as such an imputation could not be said to harm the reputation of the 
person; but according to the former this would be a complete offence. Section 504 
corresponds predsdy with those cases m whtdi, under the English law, defamatory 
matter published to the prosecutor alone would be indictable as libellous. 

Ingredients.—This section requires:— 

1. Intentional insult 

2. The insult must be such as to &ve provocation to the person insulted. 

3. Intention that such provocation should cause, or knowledge that such pro* 
\xicatioa tvas likely to cause, the person so insulted to break the public peace or to 
commit any other offence. 

1. • Intcndonally insults —^There is nothing in this section which confines 
the “insult" to spoken \^ords as distinguished from words wntten in a letter*. An 
“ insult ” IS no less intentional because it is incidental to another insult or even to 
another statement or proceeding which is not insulting. But to insult another 
IS not an offence unless the offender intends by that insult to provoke the other 
person into breaking the public peace, by assaulting him or getting him assaulted or 
resiling him in loud or angry tones or in any other way, or at least knows that such 
a disturbance is a probable result of his insult*. The word 'insult' sigmfies, to treat 
with offensive disrespect, to offer indignity to. Such insuJt may be inferred not 
merely from the words used, but also from the tone and manner m which the words 
are spoken*. If the insult alleged consisted of spoken words only, it would be cssetv- 
* tial that the words should be stated in order to ascertain whether or not the words 
so used would constitute an insult to the mind of an ordinary person, but insult may 
anse out of the conduct or action of a man, irrespt^ive of spoken words*. The sec¬ 
tion refers to an insult intentionally In^cted and which was likely to result m a brea^ 
of the peace*. As to what constitutes an insult depends on the calm, dispassionate 
opinion of the Judge, whether the act complained of, from its nature and attendant 
circumstances, was calculated to insult, and was done with intent to insult, the com¬ 
plainant, and it did not depend on the sensitive feelings of the complainant. The 
offence is not made to depend upon the saisitive feelings or excitable temper of the 
person insulted, but on the intention or knowledge of the offender. Whatever the 
previous provocation, a man who pulls the beard of a Mahomedan m a public street, 
intention^y insults him and thereby causes him provocation, knowing that such pro¬ 
vocation IS hkdy to cause a breach of the public peace*. 

Abusive words.—Mere abuse unaccompanied by an intention to cause a 
breach of the peace or knowledge that a breach of the peace is likely does not come 
within this section*. If abusive language is used in such circumstances that the Court 
comes to the conclusion that it cannot possibly have been intended, and cannot have 
been understood by those to whom it was addressed to have bem intended, to be 
taifpn literally, the language docs not amount to an intentional insult. It may no 
doubt be that the use of abusive language may form an important part of an insult by 
conduct®. If abusive language is used intentionally and is of such a nature, as would, 
in the ordinary course of events, lead the person insulted to break the peace or to 
commit another offence under the law, the case is not taken away from the purview 
of this section, merely because the insulted perswi exercised sdf-control, or being 


1 Chaintat Valiratn, (1935) 36 Cl. L. J. 
1401. 

2 Vaz V. Dias, (1929) 32 Bom. L. R. 103. 
» Per Halhfax, A. J. C, m Sifflcss v ili- 

xtt. (1923 ) 25 Cr. L J. 1079; Vaz v. Dias, 


* Jaykrishna. (1916) 24 C. L. J. 137, 
138. 21 C. W. N. 95. 97, 18 Cr. L. J. 17. 


® Habib Khan v. Mazharul Haque. 
(1917) 1 P. L. W. 536, 18 Cr. L J. 463. 

« MoU Lai, (1901) 24 All. 155 

* Bliaguan Das V. Saddiq Ahmad, (1924) 
23 A L. J. 73, 26 Cr. L. J. 703. 

* Vaz v. Dias, sup 

» Ranztl. (1931) 34 Bom. L. R. 282. 56 
Bom. 196. 
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temfied by the insult, or overawed by the personality of the offender, did not actu¬ 
ally break the peace, or commit another offenceh The Court has not to judge the 
temperament or the idiosyncrades of the individual concerned. The Court should 
try to find out what, in the ordinary drcumstances, would have b^ the effect of 
the abusive language used. The mere fact that the complainant was a Bania (belong¬ 
ing to a peaceful community) was no reason to hold that no breach of the peace could 
possibly result if he was insulted*. 

2. ‘Thereby gives provoatrion to any person'.—It.is sufficient if the in¬ 
sult is of a kind calculated to cause the other party to lose his temper and say or do 
something violent. The public peace can be broken by angry words as well as by deeds 

3. * Intending or knowing it to be likely that such provocation will cause 
him to break the public peace —^An offence under this section does not necessarily 
involve a breach of the peace. It involves only an intention to provoke a breach of 
the ‘public peace’, or knowledge that the provocation given is likely to cause a 
breach of the peace*. Mere abuse will not do without an intention to cause breach 
of the peace or knowledge that a breach of the peace is likely^ The law makes puni¬ 
shable the insulting provocation which, under ordinary circumstances, would cause 
a breach of the peace to be c ommi tteH, and-the offender is not protected from die 
consequences of'his act because the person insulted does not accept the provocation 
in the manner intended. Where, therefore, A abused B to such an extent as to reduce 
B to a state of abject terror, it was held that A having given to B such provocation 
as would, under ordinary circumstances, have caused a breach of the peace, was 
guilty of this offence*. But where the accused, who was one of the proprietors of 
a hall, came on the stage and remarked, “ The contractor has taken away the . 
All of them have left. If you us for money we will beat you with show' ^ and 
where the accused said to an Assistant Sub-Inspector of Police, during an investiga¬ 
tion, “ You are a tyrant. Justice cannot be expected from you this offena tos 
not committed. The insult again may be of such a character that a person of orcu- 
naiy temperament would not complain of the abuse and the abuse might come with¬ 
in the terms of s. 95*. 

If the provocation is‘ not of such a diaracter as to cause the person pro¬ 
voked to break the public peace or to commit any other offence no offence *^*1™ 
this section is committed. Where a furniture dealer was alle^d to have 
a European lady customer by not getting up when she entered into the shop and by 
refusing to give her some pieces of furniture which her husband had on the 
day asked him to supply on hire, it was held that although his conduct might be 
very discourteous, rude and insolent, yet that could not be sufficient to bring nun 
witlun the purview of this section'®. 


CASES. 

Refusal to have social intercourse.—A complaint by certain Hindu 
snuths, members of a sect known as shumsees, in which it was alleged that the 
other Hindu inhabitants of the village, in which they resided, refused to have any 
social intercourse with them, as Hindus, and excluded them from the use of wen 
used by the Hindus, was held not to be maintainable under this section'*. 


1 Ka>ufi$ Ram v. Fazdl Muhammad. 
(1932) 14 Lah. 92 , Vaz v. Dias, (1929) 32 
Bom L. R. 103 

2 Guran Ditta, (1930) 31 P. L. R 892, 
32 Cr. L. J. 62. 

1 Ckumbhai Dahyabkai, (19(^) 4 Bom. 
L. R 78. 

♦ Sadho Ram, (1931) 7 Luck. 573. 

5 Kuppuswamt Aiyar, (1915) 39 Mad. 
561 , Mahadeo Jagoba, (1934) 35 Cr. X.. J. 
1420. ' 

« Jogayya, (1887) 10 Mad. 353; Soera- 
pajazu Stttgayya, (1894) 1 Weir 621; Syed 


Mahomed.' (1900) 1 Weir 622^Ui Te. 
(1894) 1 U. B. R (1892-18M) 
r Nidamarthi Surayya, [1935] M. in. 

1 Nash Khan, (1935 ) 36 Cr. L- 
» Vaz V. Dias, sup.; Rangel. (1931) .H 
lom. L. R 282, 56 Bom 196; Bina V. \ ans- 
Hdl. (1935) 37 Cr. L. J 296. 

10 Rahim Baksh. (1920) 18 A. L. J. 5ia. 

Kirpa Singh, (1882) P. R 

'Jo. 3 of 1883. 



•SEC. 504.J 


CRIMINAL INTIMIDATION 


1263 


Abuse.—A police constable asked the complainant not to create any disturb¬ 
ance on a public road Upon the complainant's declining to do so, he demanded 
his name and address, which \sere not given The constable thereupon called the 
complainant sooicar, and arrested and dragged him to the police-station and detained 
him there till his name and address were ascertained It was held that the con¬ 
stable was guilty of an offence under this section'. Where the accused used the ex¬ 
pression ptlhe inoenha se bako (blurt out first) to a police-ofTicer who had been 
ordered by the District authonties to ser\e notices upon the shopkeepers of a cer¬ 
tain bazaar, and who attempted to ser\*e a notice on the accused, it was held that as 
the use of the expression \\as intentionally insulting and likely to provoke a breach 
of the peace, the accused was guilty of this offence*. To use the word “ go to hell" 
to a person after an altercation with him amounted to this offence*. Calling a man 
bctman and badmash constituted an offence under this section^; but calling an arora 
a itircr, on provocation, was not such an offence*. 

The accused was digging earth from a tank whereupon the complainant hav¬ 
ing objected, the accused filthily abused him The accused was tried for an offence 
under this section, and his defence was that the tank was in his possession and be¬ 
longed to him. *1116 Magistrate held that the complainant had failed to prove his 
possession of the disputed tank and therefore “the accused was justified under s. 104, 
Penal Code, in voluntarily causing the harm, ie, using abusive language" to the 
complainant; and acquitted the accused, but the acquittal was set aside and a re¬ 
trial ordered^. 

Where the accused deliberately, i.e., intentionally, set themselves to prevent 
the complainant from irrigating his land, and when remonstrated with, offered abuse 
and threatened to stnke. it was held that although the words of abuse were not 
set out, an offence under this section was made out, the threat to strike was a threat 
conveying an intention on the part of the accused that they were desirous o/ provok¬ 
ing a breach of the peace and amounted to the offering of an insult*. 

^Vhe^e the accused wrote an insulting letter to the complainant who was away 
in another town, it was held that no offence was committed, for it was highly im¬ 
probable that the complainant would travel a jewmey m order to create a distur¬ 
bance'. 

At a meeting of the shareholders of a company requisitioned by the accused, 
a proposal was made to expel the accused from the company. The accused became 
angry at the proposal/ and as he was-leaving the room of the meeting he muttered, 
“you damn bloody bastards and cads”, which was overheard by some of the mem¬ 
bers present The accused having been charged with an offence under this section, 
it was held that he had committed no offence, for there was no intention to insult, as the 
nords used were not intended to be taken literally but were intended as mere abuse*. 


PRACTICE.' 

Evidence.—Prove (1) that the accused insulted some person 

(2) That he did so intenticmally. 

(3) That he thereby gave provocation to that person. 

(4) That he intended, or knew that it was likely, that such provocation 
•would cause that person to break the public peace, or to commit any other offence. 

Procedure.—Not cognizable—Warrant—Bailable—Compoundable—Triable by 
any Magistrate—Tnable summarily. 


1 Gaolab Rasul, (1903 ) 5 Bom. L. R. 
597. 

* Shankar Lai. (1927 ) 28 Cr. h J. 821. 
3 Bhmit Naranii Dalai, (1927) Cnminal 
Revision No. 344 of 1927, deaded by Faw- 
.cett and Mirza, JJ, on December 16, 1927 
(Unrep Bom.). _ _ _ 

+ Baklhawar Ldl, (1922) 4 L. L. J. 481. 
r Muhammad Bakhsh, (1922 ) 23 Cr. L. 


j. 1/1. 

* Rakbal Das Roy v. Katlash Banu, 
(1909) 11 C. L. J. 113, 11 Cr. L. J. 213. 

r Habib Khan v. Mazharul Hague. 
(1917) 1 P. L. W. 536. 18 Cr L. J. 463 

* Stffles V. DUit. (1923 ) 25 Cr. L. J. 
1079. 

» Rangil, (1931) 34 Bom. L. R. 282, 56 
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Security for keeping the peace.—Security can be demanded under s. 106 of 
the Criminal Procedure Code when a person w convicted under this section, according 
to the Bombay^ and Allahabad* Courts; but not according to the Calcutta*- 
and Madras* High Courts. 

Charge.—The failure of the Ma^trate to specifically mention the objection¬ 
able words in the charge does not vitiate the trial where the accused has not in any¬ 
way been prejudiced by such omission*. 

The charge should run thus:— 

I {name and office of Magistrate, etc.,) hereby charge you (name of accused) 
as follows;— 

That you, on or about the-day of-, at-, intentionally insulted and' 

thereby gave provocation to-, intending (or knowing it to be likdy) that such. 

p’rovocation wiU cause the said person to break the public peace (or to commit the 

offence of-), and thereby committed an offence punishable under s. 504 of the 

Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

iSSc Whoever makes, publishes or circulates 

mischief. any statement, rumour or report,— 

(u) with intent to cause, or which is likely to ca'use, any 
ofiicer, soldier, sailor or airman in the Army, Navy or Air Force- 
of Her Majesty or in the Imperial Service Troops to mutiny or 
othenvise disregard or fail in his duty as such ; or 

(6) with intent to cause, or which is likely to cause, fear or 
alarm to the public or to any section of the public whereby any 
person may be induced to commit an offence' against the State or 
against the public tranquillity ; or 

(c) with intent to incite, or which is likely to incite, any class- 
or community of persons to commit any offence against any other 
class or community, 

shall be punished with imprisonment which may extend to- 
two years, or with fine, or with both.- 

Exception .—It does not amount to an offence, within the mean¬ 
ing of this section, when the person making, publishing or circu¬ 
lating any such statement, rumour or report, has reasonable ground^ 
for believing that such statement, rumour or report is true and 
makes, publishes or circulates it without any such intent as afore¬ 
said®. 


COMMENT. 

This section was substituted by the Indian Penal Code (Amendm^O 
Act (IV of 1898). The Select Comnuttee in their Report said : "We have inseftca 
tlie clause proposed by the Government, but we have altered and enlarged the scop*^ 
of the exception to the clause. No doubt the sL 
to are of a highly mischievous character, but, 1 

which modem journalism and the discusaon of. . • i ♦ nnv 

on. we think that, when the statement, rumour or report is published witiiout any 
criminal intent, it is going too far to requite the person who published it to prove 


1 Sayed Yacoob, (1918) 43 Bora. 555, 21 
Bom. L. R. 270.' 

* Mamk Rat, (1911) 33 All. 771 
» Arun Samanla. (1902 ) 30 CaL 3(»; 


Asote Prasanna Bal, (1930) 34 C. IV. 
651, 32 Cr. L. J. 359. ,on 

• .Muthiah Chetti. (1905) 29 XIad IW. 
6 SAanicr Lai. (1927) 28 Cr.L.J.821. 
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actual tmtfj. To requite such proof nu^C fee (firov.mg an impossible burden upon 
him, and it should be iuffideni foi biro to show that he had reasonable srounds fw 
believing it, as for instano!, by showing that he made due inquiry before he published 

It 

In esplaimng Uie 5«)pe of this the Law Member in charge of the 

Bill said : In s. S)5 the Sdcct Ownnuttee have made a considerable modification. 
As the clause tiow stands, I think it need cause no apprehenaon to any speaker or 
journalist nho acts in Ejaod faith It jnusr be borne in mjnd that the dause does not 
strike at ttusduevous and mendsaous rq»rts generaHy, It is aimed only at reports 
cdodared to produce mutiny or to induce one section of the population to commit 
o{fcn«as against anod^ier. 1 / a man takes upon himself to circulate sudi a tepoit, he 
surely cannot ooroplmn if he is adeed to show that his mtcaitions were innocent, and 
that he had reasonable grounds for believing the report"*. 

This section instead of being iasertod in Chapter V3I, which deals with offences, 
relating to Uae Arntj'. Navy, or Air Force, appears in this Ct>apter, apparently be¬ 
cause the repealed section contained some of the provisions contahied m the present 
sectiwi and was not limited to offences, regaling to the Array, Navy or Air Fon^ 

* 1 . ‘ Offence —See s. 40, supra. 

2 , ‘Without any such intent as a/oresaid‘.-~If the statement, nimoar, or 
report is true and is published without any sudx intent as is specified m cl. fa), (6) 
or (c) a conviction cartnot lie. Whwe the writer of an article complamed in a sober 
Janguage free irom ciafigeration and inciwrtf coinrowits ior tiis cowideratfon oi paWc 
officers and others conoeroed with a view to tlicir taking necessary action to prevent 
a repetition of what had previously taken place and the article contained no such 
statement. £3tpre«ion or coRimcnf, as might fall vvAhm the purview of this section, 
it was hdd that he could not be convicted*. 

Asoeodments.—Tlie words "ot almian” and “or Air Fon»" were insetted 
by the HepeaUng and Amending Act {X of 1927). The ■words "or in the Koyal Indian 
Manne" attcr the words " His Majesty" in d. <o> were oraittcd by s 2 and sch of 
Act XXXV of 1934. 

PRACTICE 

Evideacc,—Prove (1) that the accused made, published or circulated the 
statement, rotnour, or report, in quc5>tioa 
' (2) That be did so wiih mtent to cause, or which was hkeJy to cause, some 

officer, soldier, s^or, or airman, to mutiny or otherwise disregard or fail in his duty 
as such. 

(3) TJiat such offiter, soldier, sailor, or airman belonged to the Army. Navy 
or Air Force, of His Majesty, or to the Royal Indian Manne, or to the Impenaf 
Service Troops, 

Or prove fl) as above; and 

(2) that he did so with intent to cause or which was likely to cause fear 
or alarm to the public or to some section of the public. 

Or prove (I) as above; and 

<2> that he did so with intent to mate, or whidv was hkdy to incite, some 
class or community of peisona to commit some offence against some other class or 
community. 

Procedure.—Not cogoizable—Wairant—Not bailable—Not coropoundable—Tri¬ 
able by Presidency Magistrate, or Magistrate of tlw fiist ciaK. 

Sanction.—Previous sancticKi of Government is necessary for pcosecuUiKi under 
this section*- 


* Cai^tfe of India, 18S8, Part V, p. 14. 
» Ibid, Part VI, p. 26. ' 

i Cupca, (1924) 6 L. U J. 162. 


» Crimi^ Procedure Code. a. 198. See 
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Charge.—I {name, and office of Magislrate, etc.,) hereby charge you {name 
of accused) as follows :— 

That you, on or about the-day of-, at-, made, published or cir¬ 
culated a statement (or rumour, or report), to wit-, with intent to cause, or which 

was likely to cause, any officer (or soldier, or sailor, or airman), in the Army (or Navy, 
or Air Force of His Majesty, or in the Imperial Service Troops), to mutiny (or dis¬ 
regard or fail in his duty), and thereby committed an offence punishable under s. 505 
•of the Indian Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

If the offence falls within d. (6) then substitute the following for the second 
para, of the above charge :— 

That you, on or about the-day of-, at-, made (or published, or cir¬ 

culated), a statement (or rumour or report) with intent to cause, orXvhich was likely to 

cause, (fear or alarm to the public (or to any section of the public, to wit-)], 

and thereby committed an offence punishable under s. 505 of the Indian Penal Code, 
and within my cognizance. 

If the offence falls within d. (c) then substitute the following for the second 
para, of the charge :— ' ' • . 

That you, on or about the-day of-, at-, made, published, or cir- 

wlated), a statement (or rumour or report) with intent to cause, or which was likdy to 
incite any class or community of persons (viz., specify the class or community) to 
commit any offence against another dass or community (viz., specify the class or 
community) and thereby committed an offcn<^ against s. 505 of the Indian Penal 
Code, and within my cognizance. 

506. Whoever commits the offence of criminal intimidation 
Punishment for shall be punished with imprisonment of either des* 

criminal intimida- cription for a term which may extend to two years, 

or with fine, or with both ; 

and if the threat be to cause death or grievous hurt, or to cause 
If threat be to destruction of any property by fire, or to cause 
■cause death or an offence punishable with death or transportation, 

xnevoushurt, etc. qj. imprisonment for a term which may extend 

to seven years, or to impute unchastity to a woman, shall be punish¬ 
ed with imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 

COMMENT. 

This section punishes the offence of criminal intimidation as defined in s 503. 

CASE. 

Where an accused issued a notice, signed by him^f as president of ^ 
<»nstituled arbitration Court, to complainant calling on him to appear on a ce 
date and answer a claim brought against him. failing which an ex parte decree , 
be passed against him, it was held that the statement in the notice that a decree ^ 
be passed m the event of the complainant failing to appear as directed amount 
a threat to harm the person's reputation or property and constituted , 

The Court remarked: " The learned Sessions Judge has compared the 
action to that of a bully who threatens to shoot a person though he has no been 
carry fire-arms. To my mind, .a belter comparison would be that of a , 

holds an unloaded pistol at the head of another. The fact that the pistol was urU 
would be no defence to a charge of crinunal intimidation if the pe^n thrwtoiM 
ignorant of this fact. The use of the word ' decree' in the notice implies mat 
order passed by the Arbitration Court would be.enforccd. Though the Court na 
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legal power to enforce its decree, a person in the position of [complainant] would 
naturally fear that it would be enfor^ by illegal methods”*. 

PRACTICE. 

Evidence.—Prove (1) that the accused threatened some person. 

(2) That such threat consisted of some injury to his person, reputation or 
property; or to the person, reputation or property of some one m whom he is in¬ 
terested. 

(3) That he did so witli intent to cause alarm to that person; or to cause 
that person to do any act which he is not legally bound to do, or omit to do any act 
which he is legally entitled to do as a means of avoiding the execution of such threat. 

Procedure.—Not cogiuzable—Warrant—Bailable—Compoundable—Triable by 
Presidency Magistrate, or Magistrate of the first or second class. If threat be to 
cause death or grievous hurt, etc.—Not compoundable—Triable by Court of Session, 
Presidency Magistrate, or Magistrate of the first dass. 

Separate conviction.—If a person at one time criminally intimidates three 
different persons and cad\ of those person^ brings a separate charge against him the ac¬ 
cused may be convicted of an offence as against each person, and be punished sepa¬ 
rately for each offence^. 

Withdrawal of prosecution.—-Although an offence under the latter portion 
'of this section cannot be legally compounded under s 345, Cnmmal Procedure C^e, 
yet a withdraw'al from the prosecution may be allowed m a proper case*. 

Charge.—I {name and office of MagislTate, etc,) hereby charge you {name 
of accused) as follows:— 

That you, on or about the-day of-" , at-, committed criminal 

intimidation by threatening AB with injury to his person [or reputation or property) 
with mtent to cause alarm to the said AB [or to cause him to do {specify the act intend¬ 
ed to be done) or to omit (specify the oct intended to be omitted], and thereby com¬ 
mitted an offence punishable under s. 506 of the Indian Penal Code, and within my 
cognkance [or cognizance of the Court of Session (or the High Court)] 

And I hereby direct that you be tried (by the said Court (m cases tried by 
Afagistrate omit these words)] on the said charge 

Punishment.—As to Burma, see the Burma Laws Act, 1898, s 4 (3) (6) 
and sch. II. Deterrent punishment should not be passed unless there was any marked 
popular excitement creating or likely to create breaches of the public peace or public 
tumult or disorder*. 

507. Whoever commits the ofifence of criminal intimidation by 
^ . an anonymous communication, or having taken ore- 

dation by an anon- caution to conceal the name or abode of the person 
ymous communica- from whom the threat comes, shall be punished with 
imprisonment of cither description for a term which 
may extend to two years, in addition to the punishment provided for 
the offence by the last preceding section 

COMMENT 

' This section acts as a corollary to s 506. If the criminal intimidation is by 
an anonymous letter, or by a letter signed with a false name, the offence will be sub- 


1 Per Newbould, J., in Priyanatk Gupta V 
Laltki Chowktdai. (1923) 27 C W, N. 479. 
481, 24 Cr. L J. 396. 

2 Coolzaj Khan, (1868) 9 W. R. (Cr.) 
30. 


I Vtlboba, (1887) Unrep. Cr C. 330, Cr. 
R No 20 of 1887, see Deiama, (1875) 1 
Boxn 64. 

♦ Gossain Misser, (1921) 2 P. L. T. 596. 
22 rr L t. fi7q 
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ject to higher punishment under this section as it causes great alarm to the recipient 
of the letter. 

For a conviction under this section it must be shown that the accused com¬ 
mitted criminal intimidation by using threats of injury which he was in a position 
to put into execution. The injury need not be one to be inflicted by the accused 
himself personally, but it is enough if he can cause it to be inflicted by another. 
Hence a person who extorts money by sending anonymous letters" as if from God, 
conveying threats of Divine punishment if a specified sum of money be not paid to 
a certain person identifiable by the description given in the letters, cannot be con¬ 
victed under this section as it does not lie in his power neither to in^ct the threaten¬ 
ed punishment, nor cause it to be inflicted*. 

PRACTICE. 

Evidence.—Prove the same points as those for s. 506 ; and show further that 
the offence was committed by some anonymous communication from the accused. 

Procedure.*—Not cognizable—^Warrant—^Bailable—Not compoundable—Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge.—See s. ,506. 

to Voluntarily' causes or attempts 

beiievT^ he to cause any person to do anything which that person 
objert^ o?'legally bound to do', or to omit to do anything 
vine displeasure. * which he is legally entitled to do, 

by inducing or attempting to induce that person to believe that 
he or any person in whom he is interested will become or will be 
rendered by some act of the offender an object of Divine displea¬ 
sure® if he does not do the thing which it is the object of the offender 
to cause him to do, or if he does the thing which it is the object of 
the offender to cause him to omit, , . 

shall be punished with imprisonment of either description for 
a term which may extend to one year, or with fine, or with both. 

ILLUSTRATIONS. 

(а) A sits dhurna at Z‘s door with the intention of causing it to be btiiev^ 

that, by so sitting, he renders Z an object of Divine displeasure. A has committed 
the offence defined in this section. , 

(б) A threatens Z that, unless Z performs a certain act, A will kill one ot 
A’s own children, under such circumstances that the killing would be believed to rm- 
der Z an object of Divine displeasure. A has committed the offence defined in this- 
section. 


COMMENT. 

This section is “intended to prevent such practices as those known among 
the natives by the names of Dhurna and Traga 

1 . 'Voluntarily'.—See s. 39, supra. 

2. ' Legally bound to do—See s 43, supra. 

3 . 'By some act of the offender an object of Divine displeasure’.— K 
must be shown that the respondent (accused) threatened to do a 

gaily to omit to do an act, and that by such threat he induced or att^pted to mdu 
the person threatened to believe that by that act or lUegal omission the person tnrea 

1 Doiasivamy Ayyar, (1924) 48 Mad. Note J. p. 137. 
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cflcd, or some one in whom the person threatened was interested, would become an 
object of Divine displeasure”*. 

It IS necessary that there shcwld be some act contemplated to be done in future 
by the offender. The words “by some act of the offender" should be read along 
with the expressions " will become " and *’ will be rendered " in the section*. 

A person who is excommunicated does not become an object of Divine dis¬ 
pleasure by the act of the pnest who pronounces the sentence*. 

lUustndon (a).—This illustration does not mention the thing which it is 
the object of the offender to cause to be done or omitted. Suppose his object to be 
the enforcing of a just claim, as if a creditor who has repeatedly in vain urged his 
debtor to pay hun, finding that he has no chance of recovering his money without 
3 troublesome and expensive law-suit, attempts the mode of recovery by sitting dkutna, 
the creditor may in such a case have adopted improper means for enfordng his just 
claims, but he does not attempt to cause a person to do what such person is not legally 
bound to do*. 

PRACTICE. 

Evidence.—Prove (1) that the accused caused, or attempted to caus^ some 
person (u) to do something that he was not legally bound to do, or (f>) to omit 
to do something that he was legally entitled to do. 

(2) That he did so voluntanly. 

(3) That he so caused, or attempted to cause, such person to do as above by 
inducing or attempting to induce him to bdievc that he or some one whom he has 
an mteiest in, would become, or be Tendered, an object of Divine displeasure, if he 
failed to do, etc 

(4) That he induced such person to believe that such Divine displeasure 
would arise from some act of the accused. 

(5) That the object of the accused was thereby to cause such person to so 
do or to so omit to do, such thing. 

Procedure.—^Not cognizable—Wanant—Bailable—Compoundable—Triable by 
Presidency Magistrate, or Ma^strate of the first or second class 

Qurge.— I {name and office of Mogishale, etc.,) hereby charge you {name 
of accused) as follows:'— 

Tliat you, on or about the--day of--—, at- , voluntarily caused 

(or attempted to cause] AB, to do somettung which the said AB was not legally 
bound to do, to wit——, by inducing [or attempting to induce] the said AB to 
Relieve that he (or some person in whom be was interested] would become by your 

act, to wit-an object of Divine displeasure, if the said AB did not do the said 

thing which it was your object to cause him to do, and that you thereby committed 
3 n offence punishable under s. 505 of the Indian Penal Code, and within my cogni¬ 
zance. 

And I hereby direct that you be tried on the said charge. 

509. Whoever, intending to insult the modesty of any 
woman*, utters any word, makes any sound or ges- 
att'iSiStom- ture, or exhibits any object’, intending that such 
suit the modesty ol word Or sound shall be heard, or that such gesture 
a woman. shall be sccQ^ by such wonaati, or intrudes 

upon the privacy of such woman*, shall be punished with simple 
imprisonment for a term which may extend to one year, or with fine, 
or with both. 


I Sri Vidya Sankara Narasimha Bharatki 
Cutusuamulu, (18^) 6 Mad. 381, 394; Mka- 
Jnack. (isSS) Unrep Cr, C. 376 

* Dorasuamy Ayyar, (1924) 47 Mad. 


774 

» Oe Crui. (1884 ) 8 Mad. 140. 
* M. & M. 453. 
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ject to higher punishment'under this section ss it causes great alarm to the recipient 
of the letter. 

For a conviction under this section it must be shown that the accused com¬ 
mitted CTiminal intimidation by using thr^ts of injury which he was in a position 
to put into execution. The injury need not be one to be inflicted by the accused 
himself personally, but it is enough if he can cause it to be inflicted by another. 
Hence a person who extorts money by sending anonymous letters as if from God, 
conveying threats of Divirve punishment if a specified-sum of money be not paid to 
a certain person identifiable by the description given in the letters, cannot be con¬ 
victed under this section as it does not lie in his power neither to inflict the threaten¬ 
ed punishment, nor cause it to be inflicted^ 

PRACTICE. 

Evidence.—Prove the same points as tho^ for s. 506; and show further that 
the offence was committed by some anonymous communication from the accused. 

Procedure.—Not cognizable—^Warrant—^Bailable—Not compoundable—^Triable 
by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge.—See s. ,506. 

mdudng^J?rMn to Whoever voluntarily' causes or attempts 

believe^ he to cause any person to do anything vvhich that person 
object* c? legally bound to do*,' or to omit to do anything 

vine displeasure. which he is legally entitled to do, 

by inducing or attempting to induce that person to believe that 
he or any person in whom he is interested will become or ^yill be 
rendered by some act of the offender an object of Divine displea¬ 
sure® if he does not do the thing which it is the object of the offender 
to cause him to do, or if he does the thing which it is the object of 
the offender to cause him to omit, 

shall be punished with imprisonment of either description for 
a term which may extend to one year, or with fine, or with both. 

ILLUSTRATIONS. 

(а) A sits dhuTfia at door with the intention of causing it to be believed 
that, by so sitting, he renders Z an object of Divine displeasure. A has committed, 
the offence defined m this section. 

(б) A threatens Z that, unless Z performs a certain act, A will kill one ol 
A’s own children, under such circumstances that the killing would be believed to i^- 
der Z an object of Divine displeasure. A has committed the offence defined in this- 
section 

COMMENT. 

This section is “intended to prevent surii practices as those known among 
the natives by the names of Dhuraa and Traga 

1 . ’Voluntarily’.—See s. 39, supra. 

2. ' Legally bound to do ’.—s. 43, supra, 

3. 'By some act of the offender an object of Divine displeasure . ^ . 

must be shown that the respondent (accused) threatened to do a future act or “ 
gaily to omit to do an act, and that by such threat he induced or attempted to mdu 
the person threatened to believe that by that act or illegal omission the person uireai 

1 Doraswamy Ayyar, (1924) 48 Mad *.,Note J, p. 137. 

774 ‘ 
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cned, or some one in whom the person threatened was interested, would become an 
objert of Dmne displeasure 

It is necessary that there should be some act contemplated to be done in future 
by the offender. The words “by some act of the offender” should be read along 
with the expressions “ will become ” and “ will be rendered ” in the section*. 

A person who is excommumcated does not become an object of Divine dis¬ 
pleasure by the act of the pnest who pronounces the sentence*. 

lUustratioD (a).—This illustration does not mention the thing which it is 
the object of the offender to cause to be done or omitted. Suppose his object to be 
the enforcing of a just claim, as if a creditor who has repeat^/ in vain urged his 
debtor to pay ton, finding that he has no chance of recovering his money without 
a troublesome and expensive law-suit, attempts the mode of recovery by sitting dhurna, 
the creditor may in such a case have adopted improper means for enforcing his just 
claims, but he does not attempt to cause a person to do what such person is not legally 
bound to do*. 

PRACTICE. 

hvideoce.—Prove (1) that the accused caused, or attempted to cause, some 
person (a) to do something that he was not legally bound to do, or (6) to omit 
to do something that he was legally entitled to do. 

(2) That he did so voluntarily. 

(3) That he so caused, or attempted to cause, such person to do as above by 
inducing or attempting to induce him to believe that he or some one whom be has 
an interest in, would become, or be rendered, an objert of Divine displeasure, if he 
failed to do, etc 

(4> That he induced such person to believe that such Divine displeasure 
would arise from some act of the accused. 

(5) That the object of the accused was thereby to cause such person to so 
do or to so omit to do. such thing. 

Procedure.—Not cognizable—Warrant—Bailable—Compoundable—^Triable by 
Presidency Magistrate, or Magistrate of the first or second class. 

Qurge.—I {name and office of Ma^tstTote, etc.,) hereby charge you (name 
of accuied) as follows*— 

'That you, on or about the-day of-, at-, voluntarily caused 

[or attempted to cause] AB, to do something which the said AB was not legally 

bound to do, to wit—-, by inducing [or attempting to induce] the said AB to 

■believe that he [or some person in whom he was interested] would become by your 

act, to wit- , an object of Divine displeasure, if the said AB did not do the said 

thing which it was your object to cause him to do, and that you thereby committed 
an offence punishable under s, 508 of the Indian Penal Code, and within my cogni¬ 
zance. 

And I hereby direct that you be tried on the said charge. 

509. Whoever, intending to insult the modesty of any 
woman*, utters any word, makes any sound or ges- 
act'mtmS'to in^ turc, Or exhibits any object*, intending that such 
suit the modesty of word or sound shall be heard, or that such gesture 
a v.omaiL object shall be seen, by such woman, or intrudes 

upon the privacy of such woman*, shall be punished with simple 
imprisonment for a term which may extend to one year, or with fine, 
or with both. 

1 Sri Vidya Sankara Narasimha Bharaiki 774. 

Curuswamulu. (1883 ) 6 Mad. 381, 394; Mho- » De Cruz. (1884 ) 8 Mad. 140. 
dnatk. ^18^) Uatep. Ct. C. 376. * M, & M. 453. 

* Doraswamy Ayyait (1924 ) 47 Mad. 
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‘ COMMENT. 

Ingredients.—TJus section requires the foliowing essentials:— 

1. Intention to insult the modesty of a woman. 

2. The insult must be caused 

(») by uttenng any word, or making any sound or gesture, or exhibiting any 
object intending that such word or sound'&hall be heard or that the gesture or object 
shall be seen by such woman, or 

(:V) by intruding upon the privacy of such woman. 

1. ‘Intending to insult ihe modesty of any woman ’.—^This section makes 
intention to insult the modesty of a woman the essential ingredient of the offence*. 
There must be some individu^ woman or women whose modesty has been outraged. 
It does not require the woman, whose modesty it is intended to insult, to have either 
heard the word or seen the action. The Intention of the offender that she should, 
see or hear is all that is required. The law allows such intention to be presumwl- 
It will be enough if it is proved like any other fact (and the existence of intention 
is a fact) by the evidence of conduct, and of surrounding circumstances*. If a man 
attempts to attract the attention of a woman persistently and publicly and by unusual 
methods, thereby causing resentment and annoyance, he is very close upon insulting 
the woman. • rt ■ 

The word ‘ modesty' does not lead only to the contemplation of sexual rela¬ 
tionship of an indecent character. The section includes indecency, but does not 
exclude all other acts fallmg short of downright indecency. 

If a man, intending to outrage the modesty of a woman, exposes his person 
indecently to her, or uses obscene words intending that she would hear them or 
exhibits to her obscene drawings, he commits this offence. If such an art 
is done in a public place it will amount to public nuisance. If it amounts to an- 
assault it will be punishable xmder & 354. 

2, ‘ Exhibits any obje«—^The word ‘ exhibit ’ ordinarily expresses the 

of actually showing a thing to a person. On the other hand, such showing need 
not be immediate. ' Exhibit ’ was practically equivalent to the word ‘ expose ^d. 
a thing can be exhibited or exposed to a person, although at first it. may be wrapped in 
sometliing which prevents that person from actually seeing the object contained in 
the wrapper*. ‘ Exhibits ’ means ‘ displays or causes to be seen ’ at a place not neces¬ 
sarily a public place*. Sending by post a letter containing indecent overtures to a 
woman comes within the words " exhibits any object 

3. ‘Intrudes upon the privacy of such woman'.—To constitute intrusion 
upon the privacy of a woman, the intruder must be " intending to insult the modesty 
of such woman”. The opening words of the section relate to and qualify each one 
of the acts subsequently mentioned in the sectioti*. 

A man can intrude on the privacy of a wman in a public place. Every one 
carries about with him, even in pniblic, Ws own privacy, whether it be of thought or 
person. No one can break in upon another’s reflections and society without intmd- 
ing upon his privacy. It is usual among polite people to beg pardon for doing so. 

If the intrusion upon the woman’s privacy is by entering her house or rooms, 
etc., the offence will fall within the ddinition of 'criminal trespass'. 


CASES. 

Intrusion upon privacy.—^The accused in the middle of the night effected 
an entry in a room occupied by four women. On an alarm being given and an sttemp 
made to capture him he escaped. He was charged with an offence under s. 400 


1 Phiaz Afahamad, (1903) 5 Bom. L. R 
502. 

2 Balmakand Ram v. GhotuamTom, 
(1894) 22 CaJ 391. 

* Per Fawcett, J, in Tatak Dai Gupta, 
(1925) 28 Bom. L R 99, 50 Bora. 246. 


* Per Madgavkar, J, in ibid, 

* Ibid, ^ . 

* Hopper. (1892) P.R No. 6 of 18^: 
ajie Ram. (1898) P. R No. 12 of 1|^' 
'htaz hlakamad, (1903 ) 5 Bom. L. R 
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of the Gxlc. It was held that the act of the accused amounted to an intrusion on 
pnv’ac)' wiUun the meamng of this section, and tliat, therefore, the intent to com¬ 
mit an oiTcnce within the meaning of s 441 was made out^. Where the accused en¬ 
tered in the middle of the night, mto the num (Jf the complainant, with whom he 
bad prenous acquaintance and who used to speak to strangers and give pan supari 
to visitors. It was held that this offence had not been committed*. 

The accused followed in his carnage the complainant’s unmarried daughter 
at \'arious pbces, and laughed and grinned and stared at her while passing and re¬ 
passing in his carnage, and stood up in it and shouted her name and so on. The 
Magistrate convacicd him under this section. On appeal, the Bombay High Court, 
confirming the conviction, obser\*ed: “We do not think it proper to draw subtle 
distmctions to show that these acts do not amount to outraging the modesty of a 
woman and encroaching upon her pnvacy Especially in this country, where women 
are ti^’ing to come out in public, it would be making a farce of the law, if we were 
to say that the conduct of the appellant did not amount to pn offence and that the 
Magistrate has taken an incorrect view of the section of the Indian Penal Code 
under which the accused has been convicted and sentenced''®. These observations 
were quoted with appro^’al m a recent case m which accused, a University graduate, 
sent by post to the complainant, an English nurse, a letter containing indecent over¬ 
tures and suggesting that the complainant should take certain action in order to show 
whether she accepted the terms mentioned m the letter. The complainant informed 
the police, and in consequence of what they did, the accused was found to be the 
person who had sent the fetter It was hefd that in the circumstances an inference 
arose that the accused intended to msult the modesty of the complainant*. 

PRACTICE. 

Evidence.—Prove (1) that the accused uttered the words, or made the sound 
or gestures, etc. in quesUoa 

(2) That such word, sound, or gesture was intended by the accused to be 
heard or seen by some womaa 

(3) That he thereby intended to insult the modesty of that woman. 

There must be some individual woman whose modesty has been outraged and 

there must be an allegation m the complaint that the action complained of has in¬ 
sulted the modesty of a particular woman or women and not merely of any class 
or order or section of women. It is however not necessary that the individual woman 
or women should herself or themselves make a complaint®. 

Or prove— 

(1) That the accused intruded upon the privacy of some woman. 

(2) and (3) as above. 

Procedure.—Not cognizable-^Warrant—Bailable—Compoundable when per¬ 
mission is given by the Court before which the prosecution is pending—Triable by 
Presidency Magistrate, or Magistrate of the first cl^ 

Charge.—The charge should nm thus:— 

I (name and office of Magistraie, etc.,) hereby charge you (name of accused) 
as follows:— 

That you, on or about the-day of-, at-, intending to insult 

the modesty of AB uttered the words, to wit-:-(or made some sound or gesture, 

to wit-, or exhibited some object, to wit-.) intending that the same shall 

be heard (or seen) by the said AB and that you thereby committed an offence 


^ Premartundo Shaha v Bundabun Chung, 
(1893 ) 22 Cal. 994 ; Balmakand Ram v. 
Ghartsamiam, (1894) 22 CaJ. 391, 

* Phiaz Mahamad, (1903 ) 5 Bom. L. R. 

* Makomad Kassam Chisty, (1911) Cri¬ 
minal Appeal No. 454 of 1910, deeded oo 


January 18. 1911, per Chandavarkar and 
Heaton, JJ., (Unrep. Bom.). 

2S Booi L, 

R. 99, Bom. 246. 

sr zea’I!f’m' is s. l. r. 
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punishable under s. 509 of Uie Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tned on the said charge.. 

510. Whoever^ in a state of intoxication appears in any public 
Misconduct in OF in any place which it is a trespass in him to 

public by a drunk- enter', and there conducts himself in such a manner as 
cn person. jq cause annoyancc to any person®, shall be punished 

with simple imprisonment for a term which may extend* to twenty- 
four hours, or with fine which may extend to ten rupees, or with both. 

COMMENT. 

Tlie immunity from punislimcnt whicli the Code, through motives of huma¬ 
nity and justice, allows to persons mentally affected, is not extended to him who 
commits an offence tlirough drunkenness; he shall not be excused, because his in- • 
capacity arose from his own default, but is answerable equally as if he had been 
when the act was done, in the lull possession ot his faculties, a principle of law 
which is embodied in the familiar adage, gui peccat ebrms luat sobnus (let him 
who sins when drunk be punislied when sober). 

Under the Police Act^ eases of drunkenness are often punished, and the pro¬ 
visions of tliis section are rarely applied. 

Ingredients.—^This section requires two essentials:— 

1. Appearance of a person in a slate of intoxication in 
(0 any public place, or 

(n) any place which it is a trespass in him to enter. 

2 . Tlie person so appearing must ha\^ conducted himself in such a manner 
as to cause annoyance to any person. 

1. * In a state of Intoxication appears in any public place, or any place 
which it is a trespass in him to enter*.—The person must be in a stage of ^intoxi¬ 
cation caused by liquor or other drinks or drugs. As to the meaning of 'pubhc 
place', see s. 294, supra; and as to 'trespass’, see s. 411, supra. 

2. ' Conducts himself in such a manner as to cause annoyance to any 
person ’.—Mere intoxication is not made punishable. It is only when a person 
appears, in a state of drunkenness, in a public place, as in a street, or goes to a 
place where he lias no right to go, and causes annoyance to the people, that he com¬ 
mits tills offence. 

PRACTICE. 

Evidence.—Prove (1) that the accused appeared in some public place, or 
some place which it was a trespass in him to enter. 

(2) That he was then in a slate of intoxication. 

(3) That he conducted himself in such a manner as to cause annoyance to some 

person. . . 

Procedure.—^Not cognizable—^Warrant—Bailable—Not compoundable— Tria¬ 
ble by any Magistrate—Triable summarily. < 

A private citizen has the right to arrest under Uie common law any p^n 
as to wltom there is reasonable apprehenrion that he would commit a breach ol 
peace. The accused, a Village Magistrate, arrested a man who was very dmnic 
■who had tom the sacred thread of a person and had bit tlie accused m ® 

The accused was convicted under s. 341 for wrongful restraint. It was lield, q 
ing tile conviction, that Uiere was ample justification for the accused, not a 
lage Magistrate but as a private citizen, to put a restraint upon Uie dmnKcn an 
disorderly person who was not only threatening, to commit a breach oi m pv 
but was a danger to the other villages*. 

» Act V of 1861, k 34 (6). * Rarnasu-ami Ay^ar, (1921) 44 Ma 



CHAPTER XXIII. 

Of Attempts to Commit Offences. 


511. Whoever attempts to commit an offence punishable by this 
(ot Code* with transportation or imprisonment*, or to 

auemptmg lo extra- , ^ l •. i'? i • i 

nut offences Runi- caubC such an olicncc to be committed , and in such 

^nih iraas- attempt docs any act towards the commission of the 

portstion or impn* ... .. 

sonmenL oliencc , shall, where no express provision is made by 

this Code* for the punishment ot such attempt, be punished with 
transportation or imprisonment of any description provided for the 
offence, for a term of transportation or imprisonment which may 
c.\tend to onc*half of the longest term* provided ^for that offence, or 
with such fine as is provided for the offence, or with both. 

ILLUSTRATIONS 

(a) A makes an attempt to steal some jewels by breaking open a box, and 
finds after so opening the box, that there is no jewel in it. He has done an act 
towards the comnussion of theft, and therefore is guilty under this section. 

(b) A makes an attempt to pick the pocket of Z by tJimstmg his hand into 
Z^s pocket. A fails in the attempt in consequence of Z’s having nothing in his poc¬ 
ket A is guilty under this section. 

COMMENT. 

This is a general provision dealing with attempts to commit offences not 
made punishable by other specific sections. 

By 8. 10 of the Indian Army (Amendment) Art (XI of 1918) a similar 
provision is inserted in the Indian Army Art (VIII of 1911) as s. 39A. 

Scope.—According to the Allahabad High Court Uiis section does not apply to 
attempts to commit murder which are fully and exclusively provided for by s. 307^. 
The Bombay High Court has, however, held otherwise m a case* which has been 
doubted recently*. The former Chief (iwirt of the Punjab laid down that this sec¬ 
tion was “ in terms much wider than s. 307. Under the last-mentioned section 
(s. 307) the art done must.be capable of causing death, and it must also be the 
last proximate act necessary to constitute tlie completed offence; under s. 511 the 
act may be fl?iy act in the course of the attempt towards commission of the offence 

This section does not apply to cases of dacoity* 

Stages of crime.—In every crime; there is, first, intention to commit it; 
secondly, preparation to commit it; thirdly, attempt to commit it. If the third 
stage, that is, attempt, is successful, then the crime is complete. If the attempt fails 
the crime is not complete but the law punishes, the person attempting the act. An 
‘ attempt ’ is made punishable, because every * attempt,’ although it fails of success, 
must create alarm, which of itself is an mjury, and the moral guilt of the offender 
IS the same as if he had succeeded. Moral guilt must be muted to injury in order* 
to justify punishment; but as the injury is not as great as if the act had been com- 
miUcd, only half the punishment is awarded*. 

Every attempt to commit a felony or misdemeanour is under common law 
a misdemeanour.- 


1 Niddha. (1891) 14 AIL 38; Tuhha, 
(1897 ) 20 All. 143 

2 Cassidy, (1867) 4 B. H. C. (Cr. C.) 
17. 

i Vasudeo Cogte, (1932 ) 24 Bom. L. R. 


571, 5^ 56 Bom. 434. 

♦ Per Rattigan. J, in Jtwan Doss, (1904) 
P. R. Na 30 of 1904, p. 86, 1 Cr. L. J. 1078. 
s Koonee, (1867) 7 W, R. (Cr.) 48. 

< Livingstone. 
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An attempt to commit a crime is to be distinguished from an intention to 
commit it; and from preparaticMi made for its commission^. 

1. Intention.—Intention is the direction of conduct towards the object 
chosen upon considering the motives which suggest the choice2. But the law will 
not take notice of an intent without an act^. Mere intention to commit an offence, 
not followed by any act, cannot constitute an offence^. The “ will is not to be 
taken for the deed ’* unless there be some external act which shows that progress has 
been made in the direction of it, or towards maturing and effecting'it. Intention 
can only be proved by acts, as “juries cannot look into the breast of criminals”. 

It is a rule laid down by Lord Mansfield that “ so long as an act rests in bare 
intention it is not punishable by our laws: but immediately when an act is done, the 
law judges, not only of the act done, but of the intent with which it is done; and if 
it is coupled with an unlawful and malicious intent, though the act itself would 
otherwise have been innocent, the intent being criminal, the act becomes aiminal 
and punishable’’5. “When a man is diarged with doing an act (that is, wrongful 
act without any legal justification), of which the probable consequence may be 
highly mjurious, the intention is an inference of law resulting from “the doing the 
act”®. 

Although there is no presumption that a person intends what is merely a 
possible result of his action or a result which, though reasonably certain, is not known 
to him to be so, still, it must be presumed that when a man voluntarily does an act 
knowing at the time that in the natural course of events a certain result will follow 
he intends to bring about that results 

2. Preparation.—Preparation consists in devising or arranging the means 
or measures necessary for the commission of the offence. It differs widely from 
attempt which is the direct movement towards the commission after preparations are 
made® Where a man, having a wife living, caused the banns of marriage^ betw^ 
himself and a woman to be published, it was held that he could not be punished for 
■an attempt to commit bigamy, because the act of causing the publication of the banns 
of marriage was an act done in the preparation to marry, but did not amount to an 
attempt to many. The accused might, before any ceremony of marriage was c^- 
menc^, have wUled not to carry out his criminal intention of marrying her^. The 
provisions of the section do not extend to make punishable as attempts acts done in 
the mere stage of preparation*®. 

Preparation to commit an offence is punishable only when the preparation 
is to commit offences under s. 122 (waging war against tiie King-Emperor) and 
s. 399 (preparation to commit daojity). 

Preparation may amount to an abetment**. But preparation to commit an 
offence which leads to nothing does not amount to an abetment under s. 109'*. 

The question whether a certain act is merely one of preparation or one com¬ 
mitted in the course of an attempt is a question of fact**. 

Purchasing of stamp-paper.—^Mere purchasing of a stamp-paper in name 
of the person whose name it was intended to forge, did not constitute an 
attempt*^. But in a subsequent case, on similar facts, the same High Court has 


. 1 Peterson, (1876) 1 All. 316, 317. 

® Stephen’s General View of the Cnnunal 
Law of England, p. 69 (2nd Edn). 

3 Dugdale, (1823) 1 E. & B. 435. 

♦ Bapu. (1899) 1 Bom. L R. 678, 24 
Bom. 287. 

s Scofield. (1874) Cald, 297, 403. 

® Per Ellenborough, C J , in Dtxon, (1811) 
3 M. & S. 11. 15 ; Hicklin, (1868) L. R. 3 
Q. B. 360, 375; Martin, (1881) 8 Q. B. D. 
54, 58; Lovett. (1839 ) 9 C. & P. 462. 

t Luxman Raghunath, (1902 ) 26 BcmL 
553, 4 Bom. L.. R. 280. 

8 Lakihumi Prasad, (1922) 23 Cx. J. 


» Peterson, sup; Padala 
(1881) 3 Mad. 4, 5. See Stinivasan, (19I'-' 
25 Mad 726. . ,,r p 

10 Ramsaran Chowbey, (1872) 4 N. "• 
46, 48 

11 See Padala Venkalasamt, sup „ 

12 S«r«f Bahadur. (1924) 1 O. W. bi. 
362. 25 Cr. L. J. 1162. 

13 MacCrea, (1893) 15 All 173. „ 

!♦ Samsarun Chou>bey.i\B72)^. N. 

46 See Gulab Smgh, (1916) 14 A L. J- 
17 Cr. L. J. 431. 
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held otherwise. M instigated Z to personate C and to purchase in C's name cer¬ 
tain stamped paper, in consequence of whidi the vendor of the stamped paper en¬ 
dorsed C's name on such paper as the purcliascr of it. M acted with the intention 
that sudi endorsement might be used against C in a judicial proceeding. It was 
held that the olTence of fabncating false evidence had been actually committed, and 
that M was properly convicted of abetting the commission of such offence'. The 
former case was disUnguislicd on the following grounds . " The endorsement of the 
stamp-vendor forms no part of the document which it may be assumed it was tlie 
mtention of the person who procured the endorsement to make on the face of the 
stamp-paper. The offence of forgery had therefore not proceeded beyond the stage 
of preparation, but in the case now before the Ckxirt there had been an actual fa¬ 
brication: something had been done It is true that no judicial proceeding had been 
instituted, but the petitioner’s pleader is unable to suggest any other obj'ect for which 
the false endorsement should have been procured. The petitioner had undoubtedly 
threatened Chatter Singh that he would make him pay Rs. 50 He could not have 
carried out his threat without the intervention of the Court. The object of the 
endorsement made by the vendor of a stamp is to afford proof of the person to whom 
It IS sold, and m suits brought on documents written on stamp-paper it is the usual 
course, when the execution of the documents is denied, to advert to the endorsement 
and to the stamp-vendor’s memory assisted by the endorsement as evidence of the 
person to whom the stamp was sold, and therefore as evidence of the probability that 
the document was made by the person by whom the paper was procured. I do not 
say that in the case ated the accused should have b^n discharged. Had the point 
been taken the Court might have held the accused guilty of the offence of which the 
petitioner has been convicted, but I am of opinion that in the case before the Court 
the evidence for the prosecution warranted the inference that the petitioner pro¬ 
cured the false endorsement for the purpose of thereafter using it in a judicial pro¬ 
ceeding. and consequently that the conviction is not open to the objection taken to 
It ’'a. 

In another case,' C. calling himself K, went to a stamp-vendor, accom¬ 
panied by a man named Kalyan. and purchased from him m the name of K a stamp- 
paper. The two men then went to a petition-writer, and C again giving his name 
as IC they asked the petition-wntcr to wmte for them a bond for Rs 50 payable 
by K to Kalyan, The petition-writer commenced to write the bond, but, his sus¬ 
picions having been aroused, did not finish it, but took C and Kalyan to the nearest 
poUce-statioa It was held that Kalyan was guilty of an attempt to commit the 
offence under s, 467, and C of abetment of the said attempt'. Ramsarun’s case 
was distmguished on the ground that nothing was written on the stamp-paper in 
that case. 

False document.—In a case the Madras High Court arrived at the same con¬ 
clusion as that m Ramarun's case. The accused had conspired with other persons 
to prepare a document purporting to be a valuable security which he knew would 
be a false document, and be used for the purposes of fraud. He for that end pre¬ 
pared a draft which he was about to copy on an old stamp-paper produced for the 
purpose, and applied to a witness to supply the Telugu date corresponding to the 
En^ish .date which the document was to contain. It was held that the accused had 
not passed beyond the stage of preparation, and was not guilty of an attempt to 
forge. The ^urt, however, convicted him of abetment. 

In a Calcutta case, a person gave oidein for the printing of certain receipt forms 
similar to those used by the Bengal Coal Cmnpany, and corrected the proofs of the 
same, it being his intention to use the receipt forms m order to commit a fraud. It 
was held that he could not be convicted of an attempt to commit forgery until he had 
done some act towards making one of the forms a false document, that until a form , 
had been converted into a document, all that was done consisted in mere preparation 

1 Mida. (1879) 2 AIL lOS. » Kalyan Singh, (1894) 16 AIL 409 

2 Per Turner, J, in tbtd, p. 106. * Padala Venkalasami, (1831) 3 ^ 
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for the commission of an offence. Garth, C. J., said : “ In my opinion, the printed 
form was not m itself a false document, and that it would not have berome a false 
document, or part of a document (according to the definition in s. 464) until the 
seal or signature of the Bengal Company had been forged upon it, so as to 
make it appear that such seal or signature was that of the Bengal Coal Company. 
The prisoner, therefore, would not be guilty of the offence of forgery until the print¬ 
ed form had thus been converted into a fjdse document; and for the same reason, I 
think that he would not be guilty of an attempt to commit forgery until he had 
done some act towards making one of the forms a false document If, for instance, 
he. had been caught in the act of writing the name of the Company upon the pnnted 
form, and had only completed a single letter of the name, I think that he would 
have been guilty of the offence charged, because,.. .‘the actual transaction would 
have commenced, which would have ended m the crime of forgery, if not interrupted ’. 
But as It was, all that he did consisted in mere preparation for the commission of 
the crime. He was no more guilty of an attempt to commit forgery in having the 
form pnnted, than he would have been of an attempt to commit burglary'by havmg a 
false key made of the house where he intended to commit the offence ”. Prinsep, J., 
said: “The acts.. .committed do not amount to an attempt, but at most only to 
a preparation to commit a forgery which might have proceeded no further.. .There 
must be something ' commenced which would have ended in the enme if not inter¬ 
rupted ’ "1. The definition of ‘ attempt ’ as given in the judgment in this case may 
be regarded as overruled in view of later ^glish decisicxis on the points. 

Personation.—Where the accused was found carrying a police jacket under 
his arm with intent that it should be believ^ that he was a police constable, it was 
held that he was not guilty under s. 171 as his act amounted merely to preparation 
to commit the offence punishable under that secUwi’. 

Obcainiog a certificate by false statements.—Where the accused ^ 

false representation at an octroi office as to the contents of certain vessds with the 
object of him to obtain a refund of octroi duty, put 

prior to tl . e octroi officers found that the representation 

was false _ was held that this amounted to preparation 

for cheating*. 

Adulteration.—A contractor for the supply of milk to a regimental hospi^ 
was found in the hospital compound with about three gallons of stale milk in 
possession going in the direction of the place where the cows were about to 
milked, this milk being in a can similar to those in which the cows were milkea. 
was held that his act did not amount to more than preparation^ 

Procuring poisonous drug to kill a person.—^The accused asked a 
doctor to supply her with mediane for the purpose of poisoning her p.- 

was held that the offence committed was not an attempt to murder, as it was 
act by way of preparation to commit an offence and was not a transa^on . ^ 

would have necessarily ended in murder if not interrupted, but that such a . 

be held to be an instigation by the native doctor to abet the accused in the 
sion of murder, and with reference to s. 108, explanation 4, might have been p 
ed under ss. 116 and 302*. 

Administering poison.—Where a woman with a view to 
administered to him a substance which was harmless^ and which could ^ 
circumstances bring about his death, but which she believed to be ixison. it , -j. 

that she could not be convicted under this station read with s 328, as tne 
tration of the harmless substance was not an act towards the administratio 


t Jtjflsot All, (1881) 7 Cal. 352, 356, 

2* Brown, (1889) 24 Q. B. D. 357; Jtotg. 
(1892) 17 Cox 49L 

5 Nga Po Kyaw. (1904) 1 U. B. R. (P. 


4 IJhurtdi, (18M) 8 AIL 304. 

5 SuW.a.'(1885) p. 

« Afusst. Bakhtawar. (1882) P. K- 
4 of 1882. 
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poisonous substance. Her act which was complete in itself and not constituting an 
offence could not constitute an attempt to commit an offence*. If a person intend¬ 
ing to administer to a pregnant woman something capable of causing a miscarriage, 
in fact administers a harmless substance or a substance which is not proved to have 
been capable of causing the intended harm either at all or in the quantity adminis¬ 
tered, he cannot be con\icicd of an attempt to cause miscarriage, inasmuch as tlie 
act he did was not an "act done towards the commission of the offence” within the 
mcanmg of this section* 

Arming oneself with a weapon to kill another—The accused, on quarrel¬ 
ling nitli the complainant, fetched a sword, but was seized and disarmed by others 
before he could use it He. howe\*er. asserted, while under restrairit, his intention 
of killing the complainant if he were let go It was held that fetching a sword was 
not an attempt under this section, since it was not " an act of such an approximate 
nature as would amount to an attempt to commit murder or grievous hurt; there 
was, It may be conceded, a preparation towards the commission of some such offence, 
but mere preparation is not sufficient to complete the offence of attempt under 
s. 511.. It is quite possible that although the prisoner fetched tlie sword he might 
not after all ha\e actually used it against the oimplainant, who was his own 
brother”*. Similarly, where the accused raised his knife in a threatening manner 
mamfesting an intention to stab, but did not actually try to stab the complainant, 
it was held that the act fell short of an attempt to stab*. 

Suicide.—A woman ran to a well, stating that she would jump into it, and 
she was caught before she could reach it. The High Court in Itolding that she 
could not be convicted of an attempt to commit suicide remarked: "There is no 
doubt that the accused intended to commit suicide, and that she prepared to carry 
out that intention and proceeded to the well. She might have, however, still chang¬ 
ed her mind, and she was caught before she did anything which might be regarded 
as the commencement of the offence”* 

Murder.—A young Brahmin widow was confined of a child. The chief con¬ 
stable of police, acting on information that the accused was about to kill the baby, 
went to search her house with a number of men. and found her lying on the first 
floor, and discovered on the second floor a living new-born child wrapped up in a 
dot , ■ * The Sessions Judge convicted the accused 

of . . on appeal, reversed the conviction, on the 

gro -— — I support it*. 

Theft—^The accused, with another boy, was seen by a policeman to sit to¬ 
gether on some door-steps near a crowd, and when a well-dressed person came up to 
see what was going on, one of the accused made a sign to others, and two of them 
got up and followed the person into the crowd. One of them w'as seen to lift the • 
tail of the coat of that man, as if to ascertain if there was anything m the pocket, 
but making no visible attempt to pick the pocket, and to place a hand against the 
dress of a woman but no actual attempt to insert that hand into the pocket was 
observed. They then returned to the door-step and resumed their seats. They 
repeated this two or three times. It was held that this was not sufficient evidence 
of an attempt to steal*. Where the accused made some preliminary diggings which 
were necessary to remove the earth so that he could get at a stone slab fixed to a 
Buddhist stupa, it was held that the act of the accused amounted to preparation 
and not to an attempt to commit theft*. 

1 Mt Rupstr Panku, (1895 ) 9 C. P. L. * Per Mutlusami Ay>-ar, J., in Ramakka, 

R. (Cr.) 14 (1884) 8 Mad 5, 6. 

2 digarc/i Piadhania, (1933 ) 61 CaL * China, (1871) 8 B. H, C (Cr. C) 

54. 164. 

1 Data Ram. (1882) P. R Na 45 of 2 Tayhr, (1871) 25 L. T. 75. 

1882. See also Shera. (1868) P. R. Na 18 * Nulalapathi Veaiah, I1935J M. W. N. 

of 1868. 651. 

* Tha Do Hla, (1902) 1 L. B. R. 264. 
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Smuggling.—Where the accused who was given a large quantity of opium hy 
one X at Chidambaram (British territory) with instructions to meet him at Karaikal 
(French territory) and there give it to him was caught by an excise officer with the 
opium travelling in a bus to Tanquebar (British territory) and charged under s. 7 
read with s. 20 of the Dangerous Drugs Act, it was held thkt as the accused had to 
leave the bus at Tanquebar and then to mate a journey of six or seven miles before 
he could get to Karaikal, he must be given the benefit of the doubt that he might have 
repented of his intention before reaching French territory and there was only a prepara¬ 
tion and not an attempt even if the accused intended to transport the opium into 
French temtoryh 


3. Attempt.—‘ Attempt ‘ is the direct movement towards the commission 
after the preparations have b^ made*. An attempt to commit a crime must be 
something more than mere preparation*. Acts remotely leading towards the com¬ 
mission of the offence are not to be considered as attempts to commit it, but acts im¬ 
mediately connected with it are*. The difference between mere preparation and actual 
attempt to commit an offence consists chiefly in the greater degree of determination in 
‘ attempt ’ as compared with ‘ preparation and such greater degree of determination 
may be estimated in various ways. Where one step of the accused is decidedly illegal 
per se, that is a great proof of fixed determination. Where such-acts are (^len and 
not hidden, that is a further proof of determination. 

Attempt is an act done in part execution of a criminal design, amounting to 
more than mere preparation, but falling short of actual consummation, and, possess¬ 
ing, except for failure to consummate, all the elements of the substantive crime; in 
other words, an attempt consists in the intent to commit a crime, combined with the 
doing of some act adapted to, but falling short of, its actual commission j it may con¬ 
sequently be defined as that which if not prevented would have resulted rn the full 
consummation of the act attempted 

The difference between what is a mere preparation, and an attempt, was intend¬ 
ed to be distinguished by the authors of the Code* who had framed for that purpose 
the following illustrations :— 

(<J) A, intending to murder Z by means of a spring gun, purchases such a 
gun. A has not yet committed the offence defined in this clause. A sets the gun 
loaded in 2*8 path, and leaves it there. A has committed the offence defined in this 
clause. 

(b) A, intending to murder Z by poison, purchases poison, and mixes the 
same with food which remains in A’s keeping. A has not yet committed the offence 
defined in this clause A places the food on Z’s table, or delivers it to Z's servants to 
place it on Z’s table. A has Committed the offence defined in this clause. 

The Calcutta High Court, in Riasat Ah’s case*, laid down that a person could 
not be convicted of an attempt to commit an offence under this section unless the 
offence would have been committed if the attempt charged had succeeded. It 
based its decision on the observation of Cockbum, C. J., in R. v. M'PhcTSon^ (viz^ 
“The word ‘attempt’ dearly conveys with it the idea, that if the attempt had 
succeeded, the offence charged would have been committed”), and of Blackburn, J, 
in R. v. Cheeseman}° (viz, “If the actual transaction has commenced which would 
have ended in the crime if not interrupted, there is dearly an attempt to commit the 
crime”). In M'Pherson's case the accused was indicted for breaking and entenng 
a dwelling-house and stealing therem certain goods. All those goods had been stolen 
by other persons before the accused entered the house ; but there were other goods oi 


1 Natayanaswami Filial, (1932) 36 L. W. 
127, 33 Cr. L. J. 582. 

2 Quoted with approval from Majues 
Cnminal Law in Peterson's case, (1876) 1 
All 316,. 317. and Padala Venkalasamt, 
(1881) 3 Mad. 4. 

3 Rohmson. 119151 2 K. B. 342. 

* Eatleton, (1855) 6 Cox K9; Woods, 
<1930) 29 Cox 165. 


i Mongol, (1884) 1 O. D. 129. 

< Per Mookerjee, J. in Amrtta 
Pauika Press. Ltd. (1919) 47 Cat 1 ^. 234 . 
Kishen Singh. (1927) 28 Cr. L. J. 663, 28 
P. L. R. 575 

7 Draft Penal Code, Clause 308, p 55. 

» (1881) 7 Cal. ^2. „ ^ -a, 

9 (1857) Dears & B. 197, 202. 7 Cox 281. 
30 (1862) L. & C 140, 145. 
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the complainant which the aonised might ha\-e stolen if he had not been interrupted. 
The pry acquitted the accused of the fdony charged, but found him guilty of breaking 
and entering the dwelling-house of the complainant and attempting to steal his goods 
therein. It was held that the conviction was wrong In Checseman's case the accused 
was entrusted by his master with some meal which was to be weighed out and delivered 
to a customer By means of a false wdgjit he kept back a part of the meat with 
intent to steal it; but the fraud was discor-ered before he had actually moved away 
with it It was hdd tJiat he had committed an attempt to steal the meat. MTherson's 
case was followed in R v Co/h«s’ wherein Cockbum, C. J., again said: “An 
attempt to commit felony can only in point of law be made out where, if no inter- 
rupticsi had taken place, the attempt could have been earned out successfully, so 
as to constitute the offence which the accused is charged with attempting to commit 
In tins case the accused put his hand into the gown pocket of a lady with intent 
to steal what he could find there. but the pocket was empty and be could 
not steal anything. It was held that he could not be convicted of an attempt to steal. 
But Coffins' case has been expressly overruled in R. v. Browti^ and R. v. Rwg^, 
which lay dowm that in order to prove that an attempt to commit a felony has been, 
committrf, it is not necessary to prove that, had the attempt not been frustrated, 
the felony would huNe been committed. In Broiun’s case the accused had pleaded 
guilty to an indictment charging him with having attempted to commit unnatural 
offences with domestic fowls. In Ring's case the accused were seen to hurry on to 
the platform of a station just as a train was about to start; they did not go by that 
train, and separated on reaching the platform. On the arrival of the succeeding 
train, they crowded round and hustled a woman who was entering a compartment, 
and one of them was seen endeavouring to find the pocket of her dress. It was 
held that they were guilty of an attempt to steal. In Q. v. Willioms*, two Judges 
expre^y say that they do not assent to the notion that a person cannot be convicted 
of an attempt to do that w-hich the law says he cannot do. However, in a case®, 
decided fi\e years after Broun's case, we find the Calcutta High Court re-affimung 
iU decision in Rtasat AH's cast In a recent case* the Calcutta decisions are recon* 
sidered and the High Court has held that the decisions in AfFherson's case and Collins’ 
case are not law cither in India or in En^and. 

The Allahabad High Court has not followed Riasal Alt's case. It has 
remarked in Ramsarun’s case' and in MacCrea’s case* that the ruling of English 
Judges on the cnmmal law of England are inapplicable to the interpretation of the 
Indian Penal Code, which the Courts m India must interpret on. the same principles 
of interpretation as they would employ in the interpretation of any other Act of the 
Legislature. In the latter case A had obtained administration to the estate of his 
brother H, and had caused a Government promissory note, No 9764, which belonged 
to M. to be entered in the letters of administration as part of the estate of the deceased. 
The note was in the possession of the Controller-General and the accused MacCrca 
joined A, in an attempt to induce that officer to deliver ft to him, or to A. Lettm 
were written by the accused to that offvxt but they were not relied on ; and the Judge 
directed the attention of the jury to the acts committed by the accused in making use 
of the letters of administration granted to A, and in the preparation of a so-called copy 
of the lost note, and its production before the City Magistrate. The scheme failed, and 
the accused was convicted of an attempt to cheat*. 

In Ramsarm's case'*. Turner, J, said; *' To constitute then the offence of 
attempt under this section, there must be an act done with the intention of commit¬ 
ting an offence, and for the purpose of committing that offence, and it must be done 
in attempting the commission of the offence. / 


X (1864) 33 L. J (M. C) 177, 178 

* (1889) 25 Q B. D. 357. 

* (1892) 17 Cox 491. 

* 118931 1 Q. B 320. 

s Chandt Petshad v. Abdur Rahman, 
(1894) 22 Cal 131. 138 
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“ Two illustrations of the offence of attempt as defined m this section are given 
in the Code; both are illustrations of cases in which the offence has been committed. 
In each we find an act done with the intent of committmg an offence, and immediately 
enabling the commission of the offence although it was not an act which constituted 
a part of the offence; and in each we find the intention of the person making the 
attempt was frustrated by circumstances independent of his own volition. 

“From the illustrations it may be inferred that the Legislature did not mean 
that the act done must be itself an ingredient (so to say) of the offence attempted, 
and in this respect there appears to me there is a noticeable difference between the 
definition given in the section under consideration and that'given m section 307. To 
convict a person of an attempt to murder under section 307 it must be shown that 
he has done some act with such intention that, if by that act he caused death 
he would be guilty of murder under section 307, then the act necessary 
to constitute the attempt is an act which, if it had not fallen short of its object, 
would have constituted the offence attempted. Similarly, to constitute an attempt 
under section 308, the act proved must Ite an act which, had the results contemplate 
by the doer followed, would have completed the offence attempted, whereas, under 
the terms of section 511, it is only necessary to prove an act done in the attempt 
towards the commission of the offence, and, as the illustrations show, an act in itself 
complete, and not falling short of its object, or failing to bring about the result 
antiapated by the doer. 

“The circumstances stated in the illustrations to section 511,... would not 
have constituted attempts under the English law, and I cannot but think that they 
were introduced in order to show that the provisions of section 511,... .were designed 
to ei^tend to a much wider range of cases than would be deemed punishable as 
offences under the English law 

In AfaeCrea's case*, Knox, J., observed : “ In that case ($. S. v. Rtasat Alt), 
the learned Chief Justice appears to have acted upon English precedents, and those 
precedents, precedents of no modem date. So far as I am concerned, I feel myself 
unable to follow the English law, because there appears to me a wide difference 
between the meaning of the word ‘ attempt' as understood by English lawyers in the 
phrase ‘attempt to commit a felony and the word ’ attempt' as actually defined in 
the Indian Penal Code...With all respect therefore to the learned Judges who 
decided the case of The Queen-Empicss v. Riasat Alt, I have no doubt myself that 
the interpretation laid down by them is not a sound and exhaustive interpretation of 
the word ‘attempt' as used in s. 511”. In this case no reference is made to 
PcUrson's case*, m which Pearson, J, followed the American rule that “an attempt 
can only be manifested by acts which would end in the consummation of the offencCr 
but for the intervention of circumstances independent of the will of the party ”. 

Following the above observations, the Madras High Court held that “in the 
offence of cheating the actual transaction must have begun and an act to bear upon 
the mind of the victim must have been done before a preparation can be said to be an 
attempt 

In a Bombay case ‘ attempt ’ has been defined as “ an mtentional Pteparatoiy 
action which fails in object—which so 
person who seeks its accomplishment”*. 

a view to attain a certain end and k . ' 

independent of his own will, then that n , 

he aimed”®. All that is necessary to constitute an attempt is some extern^ aC' 
something tangible and ostensible of which the law can take hold as an act 
progress towards the actual commisoon of the offence. It does not matter that 


» (1893) 15 All 173, 177, 178. 

* (1876) 1 All. 316. 317. 

® Per Jackson, J, in Raman Chettiar, 
(1926) 28 Cr. L. J. 96, 97. 

* Per Jenkins, C. J., in Luxman Narayan 
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progress is interrupted'. 

Stephen* sa>’s : " An attempt to commit a crime is an act done with intent to 
commit that crime, and fomung part of a series of acts which could constitute its 
actual commission if it were not interrupted. The point at which such a series of acts 
begin cannot be defined; but depends upon the drcumstances of each particular case 
Attempt is also defined as "an act done in part execution of a criminal design, 
amounting to more than mere preparation, but falling short of actual consummation 
and possessing, except for failure to consummate all the elements of the substantive 
crime 

1 . ' Offence punishable by this Code—^This leaves untouched attempts to 
commit, or to cause to be committed, offences under special or local laws which are 
not also offences under the Code. No criminal liability can be incurred under the 
Code by an attempt to do an act which, if done, will not be an offence agamst the 
Code*. 

Impossible offence.—“An attempt...is possible, even when the offence 
attempted cannot be committed ; as when a person, intending to pick another person's 
pocket, thrusts his hand into the pocket, but finds it empty. That such an act would 
amount to a criminal attempt, appears from the illustrations to section 511. But in 
doing such an act, the offender’s intention is to commit a complete offence, and his 
act only falls short of the offence by i^son of an accidental circumstance which has 
prevxnted the completion of the offence...It is possible to attempt to commit an 
impossible theft and so offend against the Code, because theft is itself an offence 
against the Code, and may, therefore, be attempted within the meaning of the Code ”» 

The trend of recent English decisions, as already observed, is that it is not 
necessary that it should have been legally or physically possible for the offender to 
commit the full offence*. 

2. * With traosporucioa or impeisoomeot '.—Offences punishable with death 
only, or fine only, are not contemplate by this section. 

3. 'To cause such an offence to be committed'.—This will include an 
attempt to abet an offence. So it has been held that it is not legally impossible to at¬ 
tempt the abetment of an offence~lhe abetment of an offence being itsdf an offence'. 
A common form of such attempt is the soliciting of another to commit an offence The 
act done towards the commission of the offence consists in the solicitation itself. It 
will not affect the offence thou^ the person soliated declines the persuasion 

' Does any act towards the commission of the offence'.—These are the 
vital words. Intention alone, or intention followed by preparation are not sufficient 
to constitute an attempt But intention followed by preparation, followed by any 
" act done towards the commission of the offence,” are sufficient* In each of 
the two illustrations given under this section there is not merely an act done with 
the intention to commit an offence, which act is unsuccessful because it could not 


1 Ganesh Balvant Modak, (1909) 34 Bom 
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ibid. pp. 330, 381, Mt. Rupsir Punku, 
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down sound law. In that case a woman widi 
a view to poison her husband administered 
to him a substance which was harmless and 


which ojuld not m any circumstances bring 
about his death, but which she believed to 
be poison It was held that she could not 
be convicted under this section and s. 328 
as the administration of the harmless sub¬ 
stance was not an act towards the adimmstra- 
tion of a poisonous substance; and that the 
act whidi was complete in itself and not 
constituting an offence, could not consUtute an 
attempt to commit an offence. 
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possibly result in the completion of the offence, but an act is done ‘towards the 
commission of the offence’, that is to say, the offence remains incomplete only 
because something yet remains to be don^ which the‘person intending to coromit 
tlie offence is unable to do by reason of circumstances independent of his own voli¬ 
tion. Tims, in ill. (o) the act of brealdng open the box is done towards the com¬ 
mission of the theft of the jewels. The theft itself, that is, the actual removal of 
the jewels, still remains to be done and it remains undone only because it turns out 
that there are no jewels to remove. In ill. (b) Z fails to comply with the essentials 
of theft simply because there is nothing in the pocket. 

The words ‘does any act towards the commission of the offence’ must not 
be construed to include all acts, however remote, which tend towards the com¬ 
mission of the offence. The thing done may be too small or it may proceed too 
short a way towards the accomphshment of the off'ence for the law to notice it as 
an attempt (vide ills, to s. 307). “It is difficult, and perhaps impossible, to lay 
down a clear and definite rule, to define what is, and what is not such an act dont^ 
in furtherance of a criminal intent, as will constitute an offence.Many acts, 
coupled with the intent, would not be sufficient. For instance, if a man intends to 
commit a murder, and is seen to walk towards the place of the contemplated scene, 
that would not be enough It has been laid down that “ Acts remotely leading 
towards the commission of the offence are not to be considered as attanpts to com¬ 
mit it; but acts immediately connected with it are “ From the moment when 
an intention i^ formed to commit an offence, every act done which faalitates the 
commission of the offence and which is done with that object m view, is m one 
sense ‘ an act done towards the commission of the offencebut the doing of every 
such act does not constitute an att«npt to commit the offeni^ It roust in every 
case be a question depending upon the circumstances whether a particular act done 
(with the requisite intention) towards the commission of an offence, is.sufficienUy 
proximate to its commission to constitute an attempt, or is so remote as to ^^^“7 
constitute preparation for its commission " 2 . The act must be one immediately 
and directly tending to the execution 0/ the principal crime, and committed by the 
prisoner under such circumstances that he has the power of carrying liis intention 
into execution. Thus, it is a sufficient overt act to render a person liable to be found 
guilty of attempting to set fire to a stack, if he go to the stack, with the intention of 
Setting fire to it, and light a luafer match for that purpose, but abandons the attempt 


because he finds that he is being watclied*. 

In a village, incendiarism had occurred on several occasions produced by a 
ball of rag with a piece of burning charawl within it The accused one evemng 
was discovered to have a ball of that description concealed in his loincloth 
contained burning charcoal. It was held, but not unanimously, that he was guuty 
of an attempt to commit mischief by fire. Glover, J, said; “Had this ^ wn- 
tained a piece of unlighted charaxiJ only, I should have considered that there na 
been no suffiaent commencement of any act which tended, towards the 
of mischief by fire, and that the prisoner would have been in’ the same position 
person who, intending to murder some other person whether by shooting or % 

him, buys a gun or poison and keeps the same by him, such acts being arobiguo 
not so immediately connected with the offence as to make the parties -nie- 

s. 511 . .But, in this case, the instnunent for causing mischief by fire was wi h 
tely ready and was not usM, only because the party carrying it had , 1 . -j, 

It must, I think, be assumed, that a person going about at night P^ovidM ivi 
apparatus specially fitted for committing mischief by fire, intends to 
miscliief, and that he has already begun to move towards the execuUon 01 n y 
pose, and that is sufficient to constitute an 'attempt' . icTnnrdjended 

iSnd, said; “The only fact proved agamst the prisoner is that he was appr 


' Per RobMS tm. « 
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wth a ball of rag containing a piece of lighted charcoal in his possession: but this 
fact is no more consistent with the intention of setting fire to a human dwelling than 
with that of setting fire to a stack of hay or to something else. There is not a par¬ 
ticle of e\4dence on the record to sliow that the prisoner intended to destroy any 
particular object by*fire, and in the absence of such evidence it is impossible to say 
that he intended to destroy a building used as a human dwelling.. .The mere fact 
of bemg in possession of a ball, like the one whidi was found with the prisoner, is 
by no means sufficient to warrant a conviction for attempting to cause mischief by 
fire. In order to support a conviction for attempting to commit an offence of the 
nature described in s. 511, it is not only necessary that the prisoner should have done 
an overt act ‘ towards the commission of the offence but that the act itself should 
have been done ‘m the attempt' to commit it. The Sessions Judge says that the 
very fact that the prisoner ^sent out of his house with the ball which was found in 
his possession, was an overt act, ‘ towards the commission of the offence but the 
question is, was there any attempt to commit a particular offence, and if so, was 
the act done * in such attempt ’ ? I am of opinidn, that both these questions ought 
to be answered in the negati\e. Suppose a man goes out of his house into the street 
with a loaded gun in his possession, and suppose even that there is evidence to show 
that he did so with the intention of shootmg Z. If Z is not found in the street, or 
when found no attempt is made to shoot him either frorfl fear or repentance, or 
from any other cause, can it be said that the man is guilty of attempting to murder 
Z ? The going out of one’s house with a loaded gun and with the intention of shoot¬ 
ing a particular individual might be in one sense considered as an act done towards 
the shooting of that individual, but so long as nothing further is done, so long as 
there is no attempt to shoot him, and no overt act done ’ m $ucA attempt ’, it is 
impossible to hold that there has been an attempt to murder. There can be no 
doubt that the man, who goes out of his house in such a manner and with such an 
intention, does an act t^hich is highly reprehensible and improper, and the Legislature 
might hav'e, if it thought fit. declared it punishable as an offence , but m the absence 
of such a declaration, it is not for us to say that the author of that act ought not to go 
unpunished.. .The distincuons made by the Legislature between the offences of 
* attempting to commit dacoity‘ making preparations for dacoity ’, and ‘ assembl¬ 
ing together for the purpose of committing dacoity seem to support this view very 
strongly 

An act too remote, or quite foreign to the end proposed, or too small for the 
law's notice, creates no apparent danger and no perturbation m the peaceful order 
of things, and therefore is not sufficient in attempt*. But where a person does an 
act, the natural consequence of which is criminal, but such consequence is prevented 
by extraneous causes, he is nevertheless to be taken to have intended that the natural 
consequence of his act should result, that is to say, he is to be considered as having 
intended to commit the crime which would have resulted had he not been prevented 
from completing his act. \Vhere, therefore, in support of a conviction for attempt¬ 
ing to discharge a loaded fire-arm with intent to do grievous bodily harm, the evi¬ 
dence was that the accused had presented a loaded revolver at another person, but 
had been prevented from discharging it by a third person, it was held that the accused 
intended to do that which he was prevented from doing; and that there was suffi¬ 
cient evidence to support the conviction* Similarly, where the accused pointed at 
the prosecutor a revolver loaded in some of its chan^rs with ball cartndges, but not 
in others, saying that he would shoot him, and he pulled the tugger of the revoher, 
but the hammer fell Upon a chamber which contained an empty cartridge case, it 
was held that the accused could be convicted of attempting to discharge a loaded 
fire-arm with intent to murder*. Where the acts committed by the accused consisted 
in running after the complainant with an axe in his hand and raising it to the shoul¬ 
der when about four footsteps from the complainant, but before there was time to 
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do anything further in pursuance of his purpose the axe was snatched out of the 
accused’s hands, it was held that the aoxis^ was not guilty of an attempt to commit 
murder as neither of his acts could per se have caused death, but that he was guilty 
of an offence to cause grievous hurt punishable under this section read with s 326’. 

In RamsoTun's case*. Turner, J, s^d: “I do not hold.that the provisions 
of this section would extend to make puni^ble as attempts acts done in the mere 
stege of preparation. Although such acts are doubtless done towards the commis¬ 
sion of the offence, they are not done in the attempt to commit the offence in the 
construction which I think should be put m the term ‘attempt’ as usmI in this sec¬ 
tion. I regard that term as here employed as indicating the actual taking of those 
steps which lead immediately to the commission of the offence, although nothing be 
done, or omitted, which of itself is a necessary constituent of the offence attempted ”. 
But in MacCrea’s case*, Knox, J, after remarkmg that Turner, J., arrival at that 
conclusion not without some doubt, observe: “ 1 do not hold, and have no hesitation 
in saying, that s. 511 was never meant to cover only the penultimate act towards 
completion of an offence and not acts precedent, if those acts are done in the coarse 
of the attempt to commit the offence, are done with the intent to commit it and 
done towards its commission. 

“ It is no doubt most difficult to frame a satisfactory and exhaustive defini¬ 
tion which shall lay dowfi for all cases where preparation to commit an offence ends 
and where attempt to commit that offence begins. The question is not one of mere 
proximity in time or place. Many offences can easily be conceived where, with all 
necessary preparations made, a long interval will still elapse between the hour when 
the attempt to commit the offence commences and the hour when it is completed. 
The offence of cheating and inducing delivery is an offence in point. The time that 
may elapse between the moment when the preparations made for committing the 
fraud are brought to bear upon the mind of the person to be deceived and the mo¬ 
ment when he yields to the deception practised upon him may be a very considera¬ 
ble interval of time. There may be the interposition of inquiries and other acts 
upon his part. The acts whereby those preparations may be brought to bear upon 
the mind may be several in point of number, and yet the first act after preparation 
completed will, if criminal in itself, be, beyond all doubt, equally an attempt with 
the ninety and ninth act in the series. 

“ Again, the attempt once begun and a criminal act done in pursuance of it 
towards the commission of the act attempted, does not cease to be criminal atternpt, 
in my opiruon, because the person committing the offence does or may repent before 
the attempt is completed. The attempt to defraud a widow of valuable sewnty 
commenced by an act of criminal intimidation committed m such attempt ana W' 
wards the fraud does not cease to be an attempt because the perpetrator repents an 
abstains from completing the attempt . . 

“ The question whether the act is an act of preparation or an art m tn 
attempt and t^ards commission is a fact to be determined upon the evident, 
is in most cases a question for the jury to dirtinguish between an act before 
has begun, an act after attempt begun, and towards commission of the otten 
attempted, and an act independent of the attempt altogether”. ^ . 

Blair, J., also in the same case*, remarks : “ The definition of ^ attempt » 
conveyed in s. 511.. .It seems to me that that section uses the word attemp 
a very large sense; it seems to imply that Kidi an attempt may be made 
series of acts, and that any one of ttiose acte done towards the comOTssion o 
offence, that is, conduave to its tximimssion. is itsdf punishable, and, 

Act does not use the words, it can mean nothing but punishable as an attemp 
does not say that the last act which would form the final part of an attemp 
larger sense is the only act punishable under the secrion. It says express y ■ 
whosoever ir^ such attempt, obwoudy using the word in the larger sense, 


1 fiwan Das, (1904) P. R No. 30 of 
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1893) 15 AIL 173. 179. ,g2. 

^acCrea, (1893) 15 M. 273. 181, 18^ 



■SEC. 511.] 


ATTEMPTS. 


1287 


act, etc., shall be punishable. The term ‘any act* excludes the notion that the final 
act short of actual commission is alcme puiu^ble, and the notion that any of the 
other acts would be without the range of this section is probably derived from the 
rulings in the English cases... 

“The difficulty with s. 511 might easily have been removed by saying that 
where in such an attempt, using the word in the larger sense, any person does any 
act towards the commission of an offence, he shall be held to have committed an 
* attempt ’ within Uie meaning of this section That I take to be the real meaning 
and drift of the section, differentiating in a marked manner the definition of 
‘ attempt’ in the Indian Penal Code and the accepted English doctrine". The Privy 
Council on leave to appeal in this case observed- “The learned Judge who tried the 
case laid dowm in his charge to the jury that in order to convict the prisoner they 
must be satisfied, not only that he intended to cheat, but that he had done an act 
towards that cheating, and the learned Judge clearly had m view the distinction 
between preparation to commit an offence and acts done towards tlie commission of 
the offence 

The Bombay High Court, agreeing with the opinion of Knox, J, has held 
that this section does not relate only to the penultimate act, but to all preceding acts 
if they were done with the intent to commit or facilitate the commission of the act*. 

The Calcutta High Court has, m an early case*, laid down : “ In order to 
support a conviction for attempting to commit an offence of the nature described 
in s. 511, It is not only necessary that the prisoner should have done an overt act 
‘towards the commission of the offence’, but that the act itself (that is the overt 
act) should have been done 'in the attempt’ to commit it (that is, the offence) ”, 
If an accused, intending to administer something capable of causing a miscarriage, 
adnunisters a harmless substance, it cannot amount to an “act towards the com¬ 
mission of the offence" of causing miscaniage. He is, therefore, not guilty of an 
attempt to cause miscarriage. It is different, however, when his failure is not due 
to any act or omission of his own, but to the intervention of some factor independent 
of his own volition*. 

The former Chief Court of the Punjab decided that " from the moment when 
an intention is formed to commit an offence, every act done which facilitates the 
commission of the offence and which is done with that object m view, is in one sense, 
■* an act done towards the commission of the offencebut the doing of every such 
act does not constitute an attempt to commit the offence It must in every case 
be a question depending upon the drcumstances, whether a particular act done 
(with the requisite intention) towards the commission of an offence, is sufficiently 
proximate to its commission to constitute an attempt, or is so remote as to merely 
constitute preparation for its commission ”® An attempt to commit an. offence may 
be comrrutted even though, in order to the completion of the offence, something more 
remained to be done by the accused*. The view that an attempt to commit an off- 
.ence is not punishable under this section unless the final act short of actual com¬ 
mission of that offence has been accomplished is an erroneous one^ 

Recently the Court of Cninina! Appeal m England held that an indictment 
for attempt to commit a crime cannot be sustained by proof of acts remotely and 
not immediately connected with the full offence Two letters were written by the 
accused to a man who had advertised for a situation and were sent to him by post 
The letters, which were couched in obscene and lecherous terms, purported to be 
wntten by a woman, and invited the leapient to come to the place where the accused 
lived, and to have immoral relations. TTie recipient, on reading them, believed they 


1 Per Lord Herschell, L. C, in MaeCtea, 
(1893 ) 20 I. A. 90, 94. 

* ,inan{ V\na:/<ik Putontfc, (1900) 2 Borv 
L R. 653, 25 Bom 90. 

» Per hlilter, J., in Do\al Baurt. (1869) 
3 Bene L. R. (A. Cr J.) 55, 57. See Hut- 
)ee MuJl V. Imam AH Sirkar, (1903 ) 8 C W. 
N. 278. 


* Asgarah Pradkama, (1933 ) 61 Cal 54 
s Per Plowden, J. in Ghulam iMahoiiied. 

{W79) P R. Ko. 13 of 1879, 2ppro%ed of 
in Jones. (1925 ) 4 B. 1.. J. 83, 27 Cr. L. J 
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* AbduUa, (1914) P. R. Xo. 14 of 
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were written by a woman. He did not go to the place where the accused lived and 
no meeting between them took place. The accused was charged with attempting to 
procure the commission of an act of gross indecency by the recipient of the letters- 
wjth himself. It was held that the accused's acts were only remotely, and not im¬ 
mediately, connected with the commission of the offence and that such acts did 
not in law constitute an attempt to procure the commission of the offence charged*. 

False evidence.—Where the accused dug a hole intending to place salt in it,, 
in order that the discovery of the salt might be used in evidence against the prose¬ 
cutor in a judicial proceeding, it was hdd that he was guilty of an attempt to fabri¬ 
cate false evidence, because by digging the pit he did an act towards the commission 
of the offence*. 


Counterfeiting coin.—^The accused with intent to coin counterfeit half- 
dollars of Pera, caused to be made and procured in England dies necessary for the 
purpose of making such counterfeit coin, but which would not alone produce it, but 
the accused intended to procure the rest of the necessary apparatus for the purpose 
and with the intention of using the entire apparatus, when procured, in making the 
counterfeit coin. It was found that the accused intended to make only a few of the 
counterfeit coins in England by way of trying whether the apparatus would answer 
before sending it out to Peru to be there used in making counterfeit coin. It was 
held that to make a few coins in England with the object stated would be to com¬ 
mit the offence of making counterfeit foreign coin and that the procuring the dies 
was an act m furtherance of the criminal purpose sufficiently proximate to the off¬ 
ence*. 


Rape.—The accused caught hold of a girl, threw her down, put sand in ha 
mouth, got on her chest and attempted to have intercourse with her. She resisted 
and cned and her screams attracted a cou|>le of persons seeing whom the accused ran 
away It was held that the offence committed was an attempt to commit lape^ 

Unnatural offence.—The accused sent to H a letter with intent to ^ 
to comrmt an unnatural offence. H was a boy at school and he bad received two- 
other letters from the accused which he had read, but he had not read the one on 
which the charge was framed and which he had handed over to the sAooI autho¬ 
rities. It was held that the sending of the letter proved the attempt to incit^ although 
it might be doubtful whether it could be said to amount to inciting or soliciting, in¬ 
asmuch as H was not aware of its contents’. 


Bribery.—Where B, who was employed as a clerk in the Pension Departm^t, 
in an interview with A, who was an applicant for a pension, after referring to ms- 
own influence m that departmait, and instancing two cases in which, by that 
ence, increased pensions had been obtained, proceeded to intimate that anything 
be effected by payment, and, on the overture being rejected, concluded by declaring 
that A would rue and repent the rejection of it, it was hdd that the offence of attempt¬ 
ing to obtain a bnbe was consummated*. A person who offers to pay gratincation 
to a public servant is punishable imder ss 116, 161, and 51P. 


\ 


Cheating.—wrote a letter to the Currency Office at Calcutta, enclosing th 
halves of two Government currency-notes, stating that the other halves were 
and inquiring what steps should be taken for the recovery of the value of the notes. 
The Currency Office having, upon inquiry, discovered that the amount of the noiK nao 
been'paid to the holder of the other halves, and that the notes had 
from circulation .and cancelled, sent M the usual form of claim to be nllea up 
returned to it. It. appeared from the evidence that the Currency Office never - 
templated paying ^in respect of the notes. The form was filled up and sign > 

* (1930) 2Vcr App. R. 41. 29 U J. 432 (1). ^ , o 

Cox 1^. \ ’ Hansford. (1874) 1^3 ^ 

* i \dah. (1872 ) 4 NNW. P, 133. • Baldco Sahai (18<9) 2 All-^ 

s Robert's case. (1855) Dears. Cr C. 539. * Ahad Shah. (1917) P. it ^ 

« Bhartu. (1933 ) 34 P. L R 832, 35 Cr. 1918, 19 Cr. L. J. 621. 



SEC. 511.] 


ATTEMPTS. 


1269 


and returned by him to the Currency Oflice. It was held that, although there 
was no intention on the part of the Currency Ofiice to pay the amount of the notes, 
M was guilty of an attempt to dieat*. The accused, who was indebted to the com¬ 
plainant, despatched to the latter an envelope insured for Rs. 530 containing two 
pieces of waste-paper, intending to use the receipt for the same as evidence of pay¬ 
ment of Rs. 530 towards the liquidation of his debt to the complainant. It was held 
that the accused was guilty of an attempt to cheat* TTus ruling is of doubtful autlionty*. 

The accused, having contracted to deliver a certain quantity of good cotton to 
-the compljunant, delweied instead lot aueptance by the complainant a quantity oi 
bad cotton, tliat is, cotton heavily adulterated with rubbish in such a manner that 
the fraud would be likely to escape the ordinary inspection. The complainant’s 
agent, to whom deliiery was offered, suspected the character of the goods and de¬ 
clined to accept them. The accused were, on these facts, convicted of the offence of 
attempting lo clicat. On appeal tliey were acquitted by the Sessions Judge on the 
ground that the acts of the accused did not amount to an attempt to cheat but only 

to a preparation for cheating It was held, setting aside the order of acquittal, that 

there was a complete case of an attempt to cheat, and the only reason why the 
offence stopped short at an attempt and did not proceed to the cheating itself was 
because the party who was sought to be cheated was cautious and not confiding ; and 
that the accused did all they could to perfect their offence, that is to say, an overt 
act was begun which would have led to the fimshed offence, but for an interruption 
arising independently of the will of the accused* A manufactured spurious trin¬ 
kets and took them to N saying they were of gold (which they were not) and that 
they were stolen property (which was also not true) and that he (A) did not like 

to sell them m the bazaar and asked him to buy. N did not buy, but A was 

.arrested. It was argued that no attempt to cheat had been proved, because more 
had to be done by A. such as weighing the article, etc, before wrongful loss would 
fall upon N. It was hdd that the act of A amounted to an attempt to cheat® The 
.accus^ sold three tins of an article known as Flit to the complainant's brother It 
-was found that the contents of the tin were spurious The accused went again to 
the shop of the complainant’s brother with four dozen tins of Flit for sale and was 
arrested. The Chemical Analyser certiffed that the ointents of the tins so brought 
did not contain the article known as Flit It rvas held that tlie accused w’as guilty 
of an attempt at cheating though the complainant and his brother knew that the 
stuff which the accused was selling was probably not Flit®. 

The first accused insured his paddy m certain godowns with three Fire Insu¬ 
rance (3ompaniCb, and, on the godowns being burnt down, he first sent to the Insurance 
Compames notices informing them of the fire and subsequently presented his claims 
in which he deliberately made false statements as to the quantity of paddy stored 
in the godowns and destroyed by the fire It was held that the sending of the notices 
•was an act of preparation but when the accused followed up these notices with the 
actual claim papers, he committed himself to a representation of fact whicli being 
•false to his knowledge must be regarded as an overt act towards the commission of 
the offence of cheating—an act which had gone beyond the stage of prcparatlon^ 
The accused sent two anonymous letters to the complainant, a well-to-do Mahomedan, 
puriiorting to come from the Deity at Nagore direrting him to pay certain sums 
of money to a person specified in the letters and threatening him with ruin and death 
from Divine displeasure if he failed to do so He showed two more letters to the 
•complainant purporting to have been recaved by him from the Nagore Daty where¬ 
in he was commanded to explain the serious situation and to receive Rs ^30 from 
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the complainant and finally followed it up with a letter saying that that was the 
last communication that the comi^nant would receive and that dire consequences 
would follow without further warning The complainant complied with the demand 
though he did not believe the letters. It was held that the accused was guilty of an 
attempt to cheat'. 

Where the accused informed an octroi superintendent that there were sixteen 
maunds of an article in a cart, whereas there were only six, and by this act he 
induced the superintendent to grant him a refund of the duty of sixteen maunds of 
the article instead of six maunds, and where this was discovered before any money 
was paid to, the accused, it was held that ttie accused was guilty of an attempt to 
cheat®. The accused went into a pawn-broker's shop in the middle of the day, and 
laid down eleven thimbles on the counter, saying, “ I want five shillings on them 
The pawn-broker’s assistant asked him if they were silver, and he said they wercr 
The assistant tested them, and found they were not silver and in consequence did 
not give him any money, but sent for a policeman, and gave him into custody. It 
was held that this amounted to an attempt to obtain money under false pretences®. 
A, who was in the employ of B, a tanner, took skins from a warehouse of B to CV 
the foreman of B, at another part of the premises, pretending that he had done 
work on them for which he was to be paid. A intended to return the skins to his 
master when he had been paid for his pretended work on them. It was held that 
this was an attempt to obtain money by false pretences and did not amount to lar- 
ceny^ I'he accusi^ was indicted for attempting to obtain money by false pretences 
in a beggmg letter In reply \o the letter the prosecutor sent to the accused 5s» 
but he stated in his evidence at the trial that he knew that the statements wntained 
m the letter were untrue. It was held that the accused might be convicted^ on 
this evidence of attempt to obtain money by false pretences. The Court Mid* As 
soon as ever the letter was put into the post the offence was committed ”®. The 
accused described himself as the principal of the '* British Health Institute ' and 
issued advertisements stating that arrangements had been made for testmg unnCr 
if desired, at a nominal fee of Is. 6d. Two individuals, who suspected the genuine¬ 
ness of the advertisement, forwarded to the appellant a solution of water wi^ » 
ing ingredients mixed.with soap, and asked for an analysis of their “water . 
were received from the accus^ advising a course of treatment to cost not less 
than one guinea in each case U was held that the accused was guilty of obtammg 
money by false pretences even though the person to whom the false pretence was 
made knew it to be false*. • • 

"Where the accused instigated a muharrir to do an illegal thing, yiz^ 
endorse a refund pass for goods not yet arrived, and to take a bribe for such er 
liction of duty, it was held that he was guilty of an attempt to cheat because ho 
not confine his projects to his own breast but confided them to another person w 


he tried to make his accomplice®. 

Theft.—The accused entered the complainant’s cattle enclosure 
a hole in a thorn-hedge with intent to commit theft of the cattle. It was n 
he was guilty of an attempt to commit theft, for the attempt when ^ ^ ^ 

effected into the enclosure by making a hole m the hedge*. Accused 
into an open thoraed enclosure in which goats and sheep were kept. . p,., 
turbed and ran away. It was held that he was guilty of attempt to commii un. • 


House-trespass.—Where the accused entered on a 
to push open a door, it was held that he was guilty of house-trespass . 


verandah and attempted 
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House-breaking.—^The accused commenced to dig a hole in the wall of the 
complainant’s dwelling-house with intent to make their entry into the house through 
it and, having so entered, to commit theft in the house. The hole was not in fatt 
complied, that is, it did not completely penetrate from one side of the wall to the 
other, as the accused were interrupted before they could complete it. The trying 
Magistrate convicted the accused of the offence of attempting to commit house¬ 
breaking by night. On appeal. Uie Sessions Judge acquitted the accused on the 
ground that the act of the accused amounted only to a preparation and not to an 
attempt to commit house-breaking by lught It was held, reversing the order of 
acquittal, that the accused’s acts amounted in law to an attempt, inasmuch as the 
actual transaction, the distinct overt act, was begun and to a certain extent earned 
through, though not to completion by reason of the accused being interrupted by 
other people'. \Vherc llie accused were disturbed and captured as soon as they 
opened a door and before they actually effected entry into a shop, it was held that 
they were not guilty of house-breaking as the offence of house-breaking could not 
be committed without entry into the bouse and so they were guilty only of an 
attempt to commit house-breaking*. Where the accused went on to the roof of a house 
and had started to go down the ladder into the courtyard when he retraced his foot¬ 
steps and jumped down from the back of the roof, it was held that it could not be 
said that he entered into the building but was guilty of an attempt to commit house¬ 
breaking*. 

hfclting soiereigns.—The accused, a profe^ional melter of gold and silver, 
was found near the heated furnace m his workshop with a crucible containing molten 
silver and 580 sovereigns dose at hand. He was, on these facts, found guilty of 
the offence of attempung to melt sovereigns punishable under Rules 21A%nd 28 of 
the Defence of India O^solidation Rules, 1915 It was held that he was guilty of 
attempt to mdt sovereigns, for the only act that remained unperformed to com¬ 
plete the offence of melting the sovereigns was the final act of putting the sovereigns 
into the molten siher in the crucible' 


Abduction.—^Vhe^e the accused lifted a woman on her refusing to accom¬ 
pany them,from the bed of her husband where she was sleeping on the roof of the 
house and on alarm being given dropped her there and made good their escape, 
it was held that the offence of abduction was not completed but the accused were 
guilty of an attempt to abduct her* 

5. 'Where no express provision is made fay ihis Code’.—This section does 
iu)t apply to cases of attempts made punishable by express provisions of the Code The 
attempts specially provided for are.— 

Sec. 121. attempt to wage war against the Queen 

Sec. 124, attempt wrongfully to restrain the Governor-General and other high 
officials with intent to induce or compel them to exercise or refrain from exercising 
any of their lawful powers. 

Sec. 125, attempt to wage war against the Government of an Asiatic Power 
in alliance or at peace with the King 

Sec 130, attempt to rescue State pnsoners or prisoners of war. 

Sec. 161, attempt by a public servant to obtain an illegal gratification. 

Sec. 162, attempt to obtain a gratification m order by corrupt or illegal means- 
to influence a public servant. 

Sec. 163, attempt to obtain a gratification for exercising personal influence 
over a public servant 

Src. 196, attempt to use as true evidenre known to be false. 
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Secs. 198 and 200, attempt to use as true, a certificate or declaration known 
to tie false in a material point. 

213, attempt to obtain a gratification to screen an offender from punish¬ 
ment. 

Secs. 239 and 240, attempt to induce a person to receive a counfer/eit coin. 

Sec. 241, attempt to induce a pmon to receive as genuine a counterfeit coin 
■which, when the offender took it, he* did not know to be counterfeit. 

Secs. 307 and 308, attempt to commit murder and culpable homicide. 

Sec. 309, attempt to commit suicide. 

Secs. 385, 387 and 389, attempt to put a person in fear of injury or accusa¬ 
tion m order to commit extortion. 

Sec 391, conjoint attempt of five or more persons to commit a dacoity. 

Secs 393, 394 and. 398, attempt to commit robbery. 

Sec. 460, attempt by one of many joint house-breakers by night to cause 
■death or grievous hurt ■ 

6. ' For a term of transportation . .which may extend to one-half of the 
longest term, etc.*—In calculating fractions of terms of punishment, transporta¬ 
tion for life shall be reckoned as equivalent to transportation for twenty years 
(s. 67). 

Section 75.—The offen<^ which fall under this section must be punished 
entirely irrespective of s. 75*. See Comment on s. 75. 


^ PRACTICE. 

Evidence.—Prove (1) that the accused attempted to commit some offence 
■pumshable with transportation or imprisonment under the Indian Penal Code, or 
thbt he attempted to cause such offence to be a>minitted 

(2) That in such attempt he did some-act towards the commission of that 
offence. 

The Court should be satisfied that the offender had in his mind the design 
to commit a certain offence, and that he had begun to move towards an execudon 
of his purpose: there must also be proof of some act, not of an ambiguous tod, 
but directly approximating to the commission of the offence. When the offenders 
design is made manifest by any such act, it becomes an attempt cognizable as an 
-offence, and punishable under this section. ' 


Procedure.—Same as that (or the offence attempted. 

IVhere an accused person has been indiiXed for committing any offence, the 
jury may find him not guilty of committing,, but guilty of attempting to commit, 
the offence under this section*. 


Punishment.—A was convicted of an attempt to commit rape, and 
tenced by the Judge to rigorous imprisonment for seven years, which he conv^ • 
under s 59, to transportation for the same tenn. It was held that, under ss. 37^b m 
511, a sentence of imprisonment for the offence committed could not be for a lo^ 
term than five years, and such sentence could not be converted, under s. 59, to tr 
portation for a longer termf. . .u* 

In the case of a conviction of attempting to commit housc-bre^ng ny b 
with intent to commit theft, a sentence of whipping was annulled; as being illegal. 

Charge.—The charge should make mention of this section and the sccUon 
declaring the punishment for the offence attempted to be committed®. 
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It should run thus:— 

I {name and office oj Magistrate, etc.,) hereby charge you {name of accused) 
as follows :— 

That you, on or about the-day .of-•, at-, attempted to com¬ 
mit {specify thi attempt did a certain act towards 

the commission * the act done) ; and that you there¬ 
by committed ai , . ' - {specify the section punishing 

the offence attempted) and s. 511 of the Indian Penal Code, and within my cogni¬ 
zance [or within the cognizance of the Court of Session (or the High Court)]. 

And I hereby direct that you be tried |by the said Court {in cases tried by 
Magistrate omit these words) ] on the said charge 



APPENDIX. 

THE CHILD MARRIAGE RESTRAINT ACT. 
(Act No XIX OF 1929 ) 


An Act to restrain the solemnisation of child marriages. 

Whereas it is expedient to restrain the solemnisation of child marriages; It 
is hereby enacted as follows :— 


Short title, 
tent and i 
mencement. 


1. (i) This Act may be called the Child Marriage 

Restraint Act, 1928. 


(2) It extends to the whole of Bntish India, including Bntish Baluchistan 


and the Sonthal Parganas. 


(2) It shall come into force on the 1st day of April, 1930. 


NOTE. 

So far as Hindus are concerned this Act is not uUta vites of the Indian Legislature^ The 
Act, however, is limited in lU operation to Bntish India and only stnKes at marriages con 
tracted in Bntish India. It does not apply to parents residing m Bntish India and promot* 
log the mamage of their child in Portuguese India*. 

2, In this Act, unless there is anything repugnant in the 
Definiuons. subject or context,— 

(fl) “child” means a person who, if a male, is under eighteen years of age, 
and if a female, is under fourteen years of age ; 

(6) “child marriage” means a marriage to which either of the contracting 
parties is a child ; 

(c) “contracting party" to a marriage means either of the parties whose 
mamage is thereby solemnised . and 

id) “minor" means a person of either sex who is under eighteen >cars of 

age. 


Punishment for 
jnale adult below 
Iwenty-one years 
of age marrying a 
child 


3. Whoever, being a male above eighteen years of age 
and below twenty-one, contracts a child mamage shall be punish¬ 
able with fine which may extend to one thousand rupees. 


Punishment for 
male adult above 
twenty-one years 
of age marrymg a 
child. 


4, Whoever, being a male above twenty-one years of age, 
contracts a child mamage shall be punishable with simple im¬ 
prisonment which may extend to one month, or with fine which 
may-extend to one thousand rapecs, or with both. 


5. Whoever pierforms, conducts or directs any child mamage shall be punish- 

„ . , able with simple imprisonment which may extend to one month, 

Punishment for . . , 

solemnising a child une which may extend to one thousand rupees, or with 

both, unless he proves that he had reason to believ’e that the mar¬ 
riage was not a child marriage. 


Jalsi Kuat, (1933 ) 35 Cr. L. J. 2a 
Saroyan MahaU, (1935 ) 37 Bom. L. 


R 59 Bom. 745 
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NOTE. 

This section should not be construed so broadly as to include the bndegroom and the- 
parent or guardian of a minor contracting party. It applies to persons other than the con¬ 
tracting parties to the marriage and the parent or guardian of a minor contracting party.t 

6. il) Where a minor contracts a child marriage, any person having charge 
Punishment for of the minor, whether as parent or guardian or in any other capa- 
^n«med lawful or unlawful, who does any act to promote the mar- 

child marriage. riage or permits it to be solemnised, or negligently fails to prevent 
it from being solemnised, shall be punishable with simple imprisonment which may 
extend to one month, or with fine which may extend to one thousand rupees, or with 
both 

Provided that no woman shall be punishable with imprisonment. 

(2) For tile purposes of this section, it shall be presumed, unless and until 
the contrary is proved, that, where a minor has contracted a child marriage, the person- 
having charge of such minor negligently failed to prevent the marriage from being 
solemnised 


NOTE. 

This section only aims at permitting or failing to prevent a marriage which is made 
penal under the earhei sections, and does not impose a penalty for permitting a marnage which 
is lawful. 

The expression “ where a minor contracts a child ma/nage ” is wide enough to cover 
a case of a marriage to which both parties are nunor as well as to one to which one party is 
a miner Where a Hindu parent or guardian tates part in a child rearriagB, he must be 
deemed to have done an act to promote the mamage'to have permitted the solemnlaation of 
the marnage or to have negligently failed to prevent the solemnization and is liable to punish¬ 
ment under this section and not for two offences under s 5 and this section respectively* 

7 Notwithstanding anything contained in section 25 of the General Clauses 
Impnsonment not Act, 1897, or section 64 of the Indian Penal Code, a Court sen* 

to be awarded for tencing an offender under section 3 shall not be competent to 

direct that, in default of payment of the fine imposed, he shall 
undergo any term of imprisonment 

8, Notwithstanding anything contained in section 190 of the Code of Cnnnr^ 

Procedure, 1898, no Court other than that of a Presidency Magis- 
Jurisdiction im- trate or a District Magistrate shall take cognizance of, or try, any 
der this Act . . ^ 

offence under this Act, 

9. No Court shall take cognizance of any offence under tlus Act save upon 

complaint made within one year of the solemnisation of 6 
cognizance of offm^ marriage in respect of which the offence is alleged to have 
committed. 


NOTE. 

A Court taking cognizance of an offence under the Child Marnage Restraint ^^ct, 
is bound to hold a preliminary inquiry before directing the issue of process for the atten 


1 Ganpalram Devaji, (1923) 34 Cr. L J. 
311 ; Munsin Ratii, 11935] A. L. J. 1166, 36 
Cr. L. J. 1483. 

2 Narayan Mahale, (1935 ) 37 Bom. L. 


L 885. 59 Bom. 745 . - L. J- 

3 Ganpatrao Devon. if 922 ) 34 • 

111 : A/«»is/.i Ram. [19351 A L- J- rib6. 
'1483. 
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of the accused and an omission to comply nilii this mandatory pro\Ision of the Act is aa 
illegality, which \'itiates the tnali. 

10. The Court taking cognizance of an offence under this Act shall, unless it ' 
Preliminary in- dismisses the complaint under section 203 of the Code of Cri- 
«s”^\inder Procedure, 1898, cithw itself make an inquiry under sec- 

Act. tjon 202 of that Code, or direct a Magistrate of the first class sub¬ 

ordinate to It to make sudi inquiry*. 


NOTE. 

The Court taking cognizance of an offence under this Act is bound to hold a pre- 
Iimmary mquiry before taking further action, unfess it dismisses the complaint under s 203 
of the Code of Crimmal Procedure* 

11. (1) At any time after examitung the complainant and before issuing pro* 

„ . . 1 cess for compelling the attendance of the accused, the Court shall, 

Pow er to take , . . . 

secunty from com- except for reasons to be recorded in writing, require the complain- 

plamant ant to execute a bond, with or without sureties, for a sum not 

exceedmg one hundred rupees, as security for the payment of any compensation which 
the complmnant may be directed to pay under section 250 of the Code of Cnmmal Pro¬ 
cedure. 1898 ; and if such security is not furnished within such reasonable time as the 
Court may fix, the complaint shall be dismissed. 

(2) A bond taken under this section shall be deemed to be a bond taken 
under the Code of Cnmmal Procedure. 1898, and Chapter XLII of that Code shall 
apply accordingly. 

t Mangal V Kallu. (1930) 32 Cr L J * Cliand Mai Goenta (1933 ) 35 Cr L. J. 
616 1436 



CONTEMPT OF COURTS ACT. 
(ACT No. XII OF 1926.) 


Act to define and ..tnit the powe. of c«ta)n Ccntts in pnnishin, — 

nHFFFas donfits fiave ati^ aa to Ote po»ets o, a Hi,h Court oi lu.catute 

to punieh contempts of subordmte ^^^ts and to define and lumt 

AND ViHEREAS tt it etped.cnt to ^ „„tempts of 

a.e po«m eaercsahte by High ^utts^d Ouef Co 

court , It .s hereby enacted as '<> ^ ^led the Contempts of Courts 

Short title, a- I- 

tent and com- Act. 1926- , „ ... a 

”“^2) It shdl eatend to the "/"the'cnvemor General in C»nc.l 

^,,-otSc^.srrcLron^^ 

The maiority of .“tn— 

r::^ SralS t SS sis o. a court suhoremate 

punish contempt of Court 

, (I) Sub,ecttotheprovUior«ofsab.to»on (2>.^^'^^^^^ 

eature eeiabiiated W i„"actordanca wi* ^ 

Power of super- ^ume jurisdrcUon, powers an contempts of »“ 

^iush^SU^ same afC'b e S^etcito in resptot of eon- 

if court. subordinate to them as iney 

tempts of the preisrons of in“ 

and ertetcue toe T—of ftseffas a High Court referred 

procedure and practice, m pe „ ,rt to have been 

in sub-section (I). cogniaance of a contempt aheg 

^3) No s^rdTre to rt whete such contempt 

committed m respect of Code, 

punishable under the Indian Penal Code 

note. ... a Court amounts to a 

_.Xhe Pub^^tion ol — S^rpmu^ 

„.<tuiiina,( court if the comme hablVity impoaed on J conltnt* 

A court r j 

lehoundtohold.,^ 

^ /> /^v*7) 6 Rnn. o? 

1 GanpaUatn Dev.- Uahani * Mount Tin Sow. v 

■ ’ %r'6r?m 
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Lkely no great harm has been actually done, the object of %Miting being to prejudice the 
public against the ments of the prosecution, the act amounts to a gross contempt of 
Court*. It IS a gross contempt to attribute to a Judge of the High Court a deplorable lack 
of expcnence and sense of responsibility and reasonable uant of competence and care as a 
Judge, and to propose that an inquiry be made into the circumstances under which the 
" extraordmary ” judgment was written because (as was averred) there must have been 
extraordinary causes for the aberration of the Judge which it was a public duty to expose^. 

Garbled and misleading headlines published in a newspaper, amounting to a entt- 
asm of the prosecution case in the guise of a summary of the proceedings in Court, calcu¬ 
lated to produce an atmosphere of prejudice in whidi the proceedings must go on, is contempt 
of Court. Cntidsm of a capital sentence case pending confirmation by the High Court may 
amount to contempt although no appeal has been preferred at the date of sUch criticism^, 
Where an advocate sent a communication to a Judge, before whom an execution case 
was pending, that if he did not stay proceedings pending the disposal of a revision applica¬ 
tion be would run the risk of a suit for damages being brought against him, it was held 
that the advocate was guilty of contempt of Court under s, 3*. Where in a pending action 
the plamtiff’s counsel sent a notice to the defendant’s guardian that he should withdraw a 
plea ia the written statement the language of whiiii was defamatory per se of the plamtifi’s 
deceased father, and pay a named sum as damages, and in case he failed to comply with 
the terms of the notice legal action would be taken, it was held that the sendmg of the 
noticu amounted to a direct interference with the adounutralion of justice and the plaintiff 
and his counsel were guilty of contempt of Court*. Where in an article on ' The Bar Counal 
Election', which was published m a newspaper, an advocate remarked that “in this connec¬ 
tion it IS amusing to note that when a comparatively undeserving lawyer is raised to the 
Bench which is a fairly frequent occunence m our judicial history”, it was held that the 
passage in question did not contain a fair cntiasm or comment and was nothing more or 
less than an insulting reference to the character and capacity of the Judges in an article 
in which any reference to the High Court was entirely out of place, and the reference 
amounted to contempt of Courts. IVhere at a meeting of the Bar Assoaaticm, an advocate 
in the course of his speech said, “ the man in the street has lost confidence in the administra¬ 
tion of justice in the province ”, it was held that the use of the expression constituted contempt 
of Court*. 

Matter published m a newspaper relating to the Jiast life of an accused or to his ante¬ 
cedent charaaer, particularly if it suggests an offence similar to that with which he is charged, 
is»'VM)tempt of Court as it must tend to mterfere with the fair tnal of that charge But 
* of Court IS not a matter of mere form or tedinicality but of substance Even 
Vations on the subject-matter of a proceeding may be likely to interfere mth 
, of justice, and may technically amount to contempt, the Court may not interfere, 
•lot satisfied tliat such comments were calculated to prejudice the fair trial® 

Clause 3.!—The meaning of this clause w that whero under the Penal Code there is al¬ 
ready a provision for punishing a contempt of Court as a contempt of Court, this Act itseU 
shall have no application, jt does not mean that when the act which has constituted the 
contempt of Court also constitutes an offence under the Penal Code it may not be punished 
under this Act. A single act may be both an offence under the Penal Code and may also 


'1 Cauri Shankar Vtdyarthi, (192S) 11 All 
Cr. C. 22. 

j J). S. Bukhart, (1927 ) 29 P. L. R. 294, 


5 Ills Excellency The Cot'ernor of Bengal 
in Council v. Tusharkanlt Ghosh, {1932) 60 
Cal. 603. ' « / 

^«^Adcoca/c, in the matter of, (1934J A. 


S Rajendra Smgh v Uma Pershad,[\9i5\ 
A. L. J. 29 

^^^ Advo^te of Allahabad. In re, I1933J 

7 In re Muhammad TFarim,( 1932)34 Cr. 
1.. J 726. 

» S. A. Dange v. S. T. Sheppaid. ilfiSO: 
A. L J. 665, 32 Cr. L. J. 78 
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be a contempt of Court and may be punishable in ei^er or both capaatiesL This Act 
enables the High Court to punish contempt of the infenor Court, notwithstanding that such 
contempt as is complained of is not an offence (as contempt) against any of the sections of 
the Penal Code; only those contempts which are punishable by the Code as contempts of 
Court are excluded from the junsdiction of the High Court by the Act2. 


Procedure.—An application in contempt made to the High Court, for the contempt 
of itself and of a subordinate Court, need not necessarily be dealt with by the Court on the 
Crown side and in such a case it is not necxssaiy that a party, if represented, must appear 
through an advocate represented by an attorney*. In cases in which a mofussil Court has- 
no jurisdiction in regard to contempt of itself, the correct procedure, in ordinary circumstances, 
is not an application to that Court followed by an inquiry and a reference to the High Court, 
but a proper application to the High Court direct by the party aggrieved, the procedure to 
be followed as to notice, etc, being that on applications ’ to the original side*. When the 
charge is one of contempt ol Qourt no action can be taken where the particular acts of con¬ 
tempt which the party complained against is required to answer to, are not set forth spea- 
fically in the petition, although the same might be matters of record and although a rule- 
may already have been issued Allegations made in affidavit which are stated to be true 
only to the deponent’s information, the source of which is not disclosed, cannot be taken 
any notice of*. 

3. Save as otherwise expressly provided by any law for the time being in force. 
Limit of unish ® contempt of court may be punished with simple impnsonment 
ment for contempt for a term which may ©rtend to six months, or with fine, which 

of Court. jnay extend to two thousand rupees, or with both : 

Provided tliat the accused may be discharged or the punishment awarded may 
be remitted on apology being made to the satisfaction of the Court 


1 Kamlashia, (1932) 12 Pat 1. 

2 Jnanendra Prasad Bose v. Gopal Prasad 
Sen, (1932) 12 Pat 172; Narayan Chandra 
Chalteriee v Panchu PaTatnamk, (1935) 40 
C. W N. 413. 

‘ SupeTtnlcndent and Rtitiembiattccr of 


Legal ASatrs, Bengal v. Khagendranailt Dar 
Cupla, (1930) 58 Cal. 458. ^ . .... 

Amulya Chandra Bkadurt V. Saluh 
Chandra Cm. (1931) 35 C W. N 1265. 33 
Cr, L. J. 444. 
s Ibid. p. 1267. 



THE ELECTION OFFENCES AND INQUIRIES ACT- 
(Act No. XXXIX of 1920.) 


.\N Act to provide for tlic punishment of malpractices in connection with elec¬ 
tions, and to make further provision for the conduct of inquiries m regard to dis¬ 
puted elections to legislative bodies omstituted under the Government of India Act. 

Whereas it is expedient to provide for the punishment of malpractices in 
■connection with elections, and to make further provision for the conduct of inquiries 
in regard to disputed elections to legislative bodies constituted under the Government 
of India Act; It is hereby enacted as follows;— 

Preliminary. 

Short uUe and ^ called the Indian Elections 

oxtenL Offences and Inquines Act, 1920; and 

(2/ It extends to the whole of British India 


PART 1. 


Amendment of the Indian Penal Code and Code of Criminal 
Procedure 

(The amendments m the Penal Code are introduced m the text at proper 

places ] 


PART n. 


Election Inquiries and other matters 


Dednitions. 

(fl) 


4. In this Part, unless there is anything repugnant in 
„ the subject or context.— 

“costs” means all costs, charges and expenses of, or incidental to, an 


inquiry; 

{b) “election” means an election to either Chamber of the Indian Legis¬ 
lature or to a Legislative Council constituted under the Government of India Act, 

(c) “inquiry” means an inquiry in respect of an election by Commissioners 
appointed for that purpose by the Governor General, Governor or Lieutenant-Gover¬ 
nor ; 


(d) “pleader” means any person entitled to appear and plead for another 
in a Civil Court, and includes an advocate, a vakil, and an attorney of a High Court. 


5 . Commissioners appointed to hold an inquiry shall have the powers which 
Powers of Com- vested in a Court under the Code of Civil Procedure, 1908, 
missioners. when trying a suit m respect of the following matters — 

(a) discovery and inspection, 

(b) enforcing the attendance of witnesses, and requmng the deposit of their 
•expenses. 


(c) compelling the production of documents, 

(d) examining witnesses on oath, 

(e) granting adjournments, 

{/) reception of evidence taken on affidavit, and 
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(f) issuing commissiois for the examination of witnesses, 
and may summon and examine suo molu any person whose eudence appears to 
them to be material; and shall be deemed to be a Civil Court within the 
of sections 4S0 and 4&2 of the Code of Criminal Procedure 3S9S. 

Explaiction .—^For the purposes of enforcing the attendance of witnesses, the 
local limits of the Commissioners’ jurisdiction shall be the limi ts of the Province in 
which the election was held. 


6, The provisions of the Indian Evidence .\ct, 1S72, 
shall, subject to the provisions of this Act, be deemed to a^ily 
in all respects to an loquiiy. 

7 . Notwithstanding anjlhing in any enactment to the 
contrarj*, wi document shall be inadmissible in eridaice on the 
ground that it is not duly stamped or registered, 
witness shall he excused from answering any question as to aay 
matter relevant to a matter in issue in an iaqmij* upca the 

wimess to answer ground that the answer to such question will ciiminatf or may 
any certificate of . - -ti , 

indemaity. - tend, directly or indicectly. to criminate him; or that it wiu ex- 

pcsse, or tend, directly or inditectly, to expose him to a penalty or forfeiture of ao}' 
kmd: 

Provided that— 

(1) no person who has voted at an election shall be req;uired to state for 
whom he has voted; and 

a mtness who, in the opinion of the Commissioners, has answered tnily 
all quesdoQs which he has been required by th^m to answer shall entitled to 
recmve a certificate of indemnity, and such certificate may be pleaded by such i^r- 
son in any Court and shall be deemed to be a full and complete defence to or upca any 
charge under Chapter IXA. of the Indian Penal Code arising out of the matter to 
which such certificate relates, nor shall any such answer be admissible in evidmce 
against him in any suit or other proceeding. 

(2) Xothiug in sub-section (/) shall be deemed to reheve a jKTsaa recs'* 
ing a certificate of indemnity' from any disqualificaticaj in coanecrioa with an elec¬ 
tion imposed by any law or any rule having the force of law. 

9 . Any appearance, application or act before the Coci- 

-App e a r a n ce by missioners may be made or done by the party in perscai or b> 
pleader. ^ 

a pleader duly appointed to act on his behair: 

Prorided that any such 3i^>earance shall, if the Conmaisaoners so direct, 
made by the party in person. 

10. The reasonable eT pen<es incurred by aay person in attending to 
Expenses of wit- evidence may be allows by the Commisdoners to sudi 

n&>i>es. and shall, unless the Commissioners otherwise direct, be dt 

to be part of the costs. 

11. (1) Costs be in the discretion of the Commissiooers, and the 

missiemers shall have full power to determine by and to w era 
Cc^ and plead- and to what extent sudi costs are to be paid and to mcl- « ^ 

trs ees, etc. their report all necessary recommendations for the purpcscs 


Appheanoa oi 
Act I of 1S72 to 
, inquiries. 


Dooimentary 

evidence 

S. ' i > x< 

(Xjugatloa of 



THE EXPLOSIVE SUBSTANCES ACT. 


(Act No. VI of 1908.) 


An Act further to amend the law relating to explosive substances 
Whereas it is necessary further to amend the law relating to explosive sub- 
■stances; It is hereby enacted as follows :— 

Short title, ex- 2. U) Tliis Act may be callted the Explosive Sub- 

tot and appUca- stances Act, 1908. 

(2) It extends to the whole of British India and applies also to— 

(c) all native Indian subjects of His Majesty in any place without and 
beyond British India; 

(b) all other British subjects within the territories of any native prince or 
chief m India. 


2. In this Act the expression “explosive substance” shall be deemed to in- 
dude any materials for making any explosive substance; also 
sub- any apparatus, machine, implement or material used, or intend¬ 
ed to be used, or adapted for causing, or aiding in causing, any 
explosion m or with any explosive substana; also any part of any such apparatus, 
machine or implement. 


Definition 
“ exploave 
stance 


3 . Any person who unlawfully arid malidously causes by any explosive sub¬ 
stance an explosion of a nature likely to endanger life or to 
cause serious injury to property shall, whether any ibiury to 
person or property has been actually caused or not, be punished , 
with transportation for life or any shorter term, to which fine 
may be added, or with imprisonment for a term which may extend to ten year®, to 
•which fine may be added. 


Punishment for 
causing explosion 
likely to endanger 
life or property. 


NOTE. 

The essence of an offence under this section is the unlawfully and maliciously causing 
by any explosive substance an explosion of a nature likely to endanger life or to cause serious 
injury to property*. • 

The word ' malice ’ is not used in its proper sense of vindictiveness against any parti 
■cular individual but m its legal acceptance The word malice in its legal acceptance is no 
confined to personal spite against indiwduals but consists in a conscious violation of law o 
the prejudice of anotherz, 

4. Any person who unlawfully* and maliciously— 

Punishment for (o) does any act with intent to cause by an explosive 

KplosjDn,^° substance^, or conspires to cause by an explosive substance, 

making or keeping explosion in British India of a nature likely to endanger * 

^ endanger or to cause serious injury to property ; or 
life or property. , . «»nlr«ive 

(b) makes or has in his possession* or under his control any , P ^ 
substance with intent by means thereof to endanger life, or cause serious injury 

* Chukkahallt Ranuiyya. (1910) 20 M. I- ‘ * Bhagal Sineh. (1930 ) 31 P. I- 
J. 657. 7 M. L. T 3U. U9101 M W. N. 77, 31 Cr L. J 290 

11 Cr 1- J 222 
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property in British India, or to enable any other person by means thereof to eii- 
danser life or cause senous injury to property in British India; 
shall, whether any e.Tplosion does or does not take place and whether any injury 
to person or property has been actually caused or not, be punished with transpor¬ 
tation for a term which may extend to tw'enty years, to which fine may be added, 
or with imprisonment for a term which may extend to seven years, to which fine 
may be added. 


NOTE. 


This section substantially reproduces the provisions of s 3 of the Explosive Sub¬ 
stances Act, 1883 (46 & 47 Vic., t 3). 

1. 'Unlawfully'.—This word agnifies 'not for a lawful object’, and the word 
maliciously ’ means intentionally and without justification or excuse or claim of right*. The • 
latter word occurs m ss. 219-220 of the Indian Poial (^de 


2. ' Explosive substance—^The ‘ explosiv'e substance ’ need not be such as to enable a 
person by means thereof alone without the aid of other substances, to cause danger to life or 
injury to property The term ‘explosixe substance' includes any part of any apparatus, 
machine, or implement intended to be used or adopted for causing or aiding in causing any 
explosive substance. 

From the mere presence of nensal stains on a man's wearing apparel, it can be said 
that be either made or had in his possession or under his control an explosive substance 
with intent by means thereof to endanger life, or to cause serious injury to property In 
British India or to enable any other person by means thereof to endanger life or cause 
senous injur>* .to property m Bntish India*. 

3. 'Possession'.—For purposes of an oflence under cl. (6), possession must be cons¬ 
cious and intelligent possession and not merely the phy'sica! presence of the accused in proxi¬ 
mity or even in close proximity of the offending object*. Where a person supplied shots and 
red arsenic for making one bomb only and to try it in a place without being detected and with¬ 
out intending to endanger human life or to cause serious injury to property, it was held that 
he was a party to a criminal conspiracy to commit an offence under cl. (J>) as he had done 
overt acts in furtherance of such conspiracy*. 


5 . Any person who makes or knowingly has in his possession or under his 
Punishment for control any explosive substana, under such circumstances as 

making or possess- to give rise to a reasonable suspicion that he is not making it 

not have it in his possession or under his control for 
cumstances. a lawful Object, shall, unless he can show that he made it or 

had it in his possession or under his control for a lawful object, be punishable with 
transportation for a term which may extend" to fourteen years, to which fine may 
be added, or with imprisonment for a term which may extend to five years, to which 
fine may be added. 


NOTE. 

Under this section it is not necessary to come to any more definite finding than that 
the accused had possession of the explosive substance under suspicious circumstances*. 


1 Amri/a Lai Hazra, (1915) 42 Cal. M7, 
Dulai Smgh. (1928) 9 Lah. 531 

2 IndoT Dali, (1930 ) 32 Cr. L. J. 8ia 
i Kuldip Chand, (1935) 37 P. L. R. 132 
* Bhabananda Banetp, (1933 ) 57 C. L. J. 


213, 34 Cr. L. J. 1222. 

• ChukkapalU Ramayya. (1910) 20 M 
L. J. 657, 7 M. L. T. 314, 119101 M. W. N. 
77, 11 Cr L. J. 222. 



Where a bomb was /ound in the hcwise of a person it was not necessary for the prose- 
'cution to prove that the accused had himself placed the bomb at the place where it was 
found; it was sufficient to prove that a was found there, and it remained for the accused to 
rebut the legal inference which followed under this section^. 

The police suspected that certain persons were manufacturing bombs and an investi¬ 
gation was started against them. One of them gave information to the police that some 
bombs were concealed in the deorhi of his house. The police went to the house and the accused 
who was there took them to the place belonging to some one else, not far from the deorhi. 
and brought out from under a manure-heap a number of articles including some bombs. 
On the next day he was sent to a pond outside the village and after search in the pond 
he brought out a bundle containing bombs. It was held that the recoveries of explosives 
from places accessible to others were not sufficient to prove that the accused was in pos¬ 
session or control of the articles reoivered and the conviction of the accused was illegal- 

6. Any person who by the supply of or solicitation for money, the provid- 
Punishment of ol premises, the supply of materials, or in any manner what- 

abettors soever, procures, counsels, aids, abets, or is accessory to, the 

commission of any offence under this Act shall be punished with the punishment 
provided for the offence. 

NOTE. 

The intention to procure, counsel, aid, abet or to be accessory to the rommission of 
the offence is a necessary ingredient under this section, and, ordinarily, It is the primary 
intention of the accused that must be taken into amsideration m determbing his guilt*. 

7. No Court shall proceed to the trial of any person for an offence against 

Restriction on except with the consent* of the Local Government or the 

trial of offences. Governor General in Council. 


NOTE. 

Where a complaint was filed by a Sub-Inspector of Police before the Sub-Divisional 
Magistrate of an offence under s. 399 of the Penal Code, and the facts disclosed also an 
offence under 8. 4 (6) of this Act of which the Magistrate could not then take cognirantt 
for want of the consent of Government under s. 7 of the Act, and a complaifit was 8U 
sequently filed by the Superintendent of Police, with such consent obtained, before c 
Additional District Magistratci it was held that the latter had jurisdiction to take 
zance of the offence and that the initiation and continuation of the proceedings b) >*** 
were legal notwithstanding that he had not withdrawn the original case to his own file . 

I. ’ Consent —The consent under this section should state briefly 
■which constitute the offence and authorize the trial of the accused person upon ese 
os constituting, in the opmion of the consenting authonty, an offence under one or o 
sections of the Act- It is for the Court to decide finally whether upon the 
in the order of consent a particular offence has been committed, and the mere a 
the consenting authority is of opinion that the facts constitute an offence un er otc 
lion of the Act. is in itself no bar to a conviction of the person upon the same a 
another offence under another section*. 


1 Amar Sin£h, (1919) P. R. No. 31 of 
1919. 2t Cr. L. J. 230 
a /Vmfife Stnih. (1931) 32 P. L. R. 150. 
32 Cr L. J. 585 

* Bimal Paihad Jam, (1931) 35 Cr. L. 


'P\aJit Chandre Chonda Ckosedhury. 
919. 1 I- L. J. 113, 21 Cr. I. J- 
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^\'hen a ca'« under this Act, which is ecclusiwly triable by the Court of Session, 
is being inquired into in the Cburt of the Conunitting Magistrate, it is not necessary for 
the prosecution to obtain the sanction of the Local Government under this section. The 
Sesrions Court can proceed with the tnal after the consent of the Local Government has 
been obtained. \\’hen sanaion has been obtained for prosecution under s 4 (6), the Ses¬ 
sions Judge is competent to frame a charge in the alternative under s 5 But even if 
he does not frame the altemati\*e charge he can, under s. 237, Cnminal Procedure Code, 
<on\nct the accused under s 5 though he is charged under s 4 (b) alone* 

> A^atAu Ram. [19341 A L J 1088 



THE FOREIGN RELATIONS ACT. 


(Act No. XII of 1932.) 


An Act to provide against the publication of statements likely to prejudice 
. the maintenance of friendly relatiais between His Majesty’s Government and the 
Governments of certain foreign States. 

Whereas it is expedient to provide against the . publication of statements 
likely to prejudice the maintenance of friendly relations between His Majesty’s 
Government and the Governments of certain foreign States; It is hereby enacted as 
follows-— 


Short title and ^ called the Foreign Relations 

extent Act, 1932. 

(2) It extends to the whole of British India, including Bntish Baluchistan 
and the Sonthal Parganas. 

2. Where an offence falling under Chapter XXI of the Indian Penal Orfe 
Poiver of Cover* is committed against a Ruler of a State outside but adjoining 

cSuncd^^'^prose^ India, or against the consort or son or principal Minister of such 
cute in certain Ruler, the Governor General in Council may make, or autho- 
tfoT fire any person to make, a complaint in writing of such offence,* 

and, notwithstanding anything contained in section 198 of the Code of Criminal Pro¬ 
cedure, 1898,' any Court competent in other respects to take cognizance of such offence 
may take cognizance thereof on such complaint. 

Explanaiion. —For the purposes, of this Act Aden is not included in India. 

3. The provisions of sections 99A to 99G of the Code of Criming 

Power to for- dure, 1898, and of sections 27B to 27D of the Indian 

feit certain publi- office Act. 1898, shall apply in the case of any book, newspape 

Sm Vm in Se or other document containing matter whic^ is 

course of trans- a Ruler of a State outside but adjoining India or ol tne 

“ through tends to preju^- 

dice the maintenance of friendly relations between His Majesty’s 

the Government of such State, in like manner as they apply in the case of a 

newspaper or document containing seditious matter within the meaning o 

sections : * • • i, u he con- 

Provided that for the purposes of this section the said provisions sh 
strued as if for the words “Local Government" wherever they occur, t e 
" Governor General in Council" were substituted. 

4. Where, in any trial of an offence upon a complaint under ^ 

any proceeding before a High Court arising out o 
of^J^Sons defam- there is a question whether any person is 5 ° .“’p^lcr, a 

ed. or is the consort or son or principal ^Iimster oi 

certificate under the hand of a Secretary to the Government of India su ^ 
son is such Ruler, consort, son or principal Minister shall bo conclusn-e proo 



the fugitive offenders act, 1881. 

(44 & 45 Vic., c. 69 ) 


An Act to amend the Law with respect to Fugitive Offenders m Her Majesty’s 
Dominions, and for other Purposes connected with the trial of offenders 

Be It enacted by the Queen's most Excellovt Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, m this present 
Parliament assembled, and by the authority of the same, as follows; (that is to say,) 
1 . This Act may be cited as the Fugitive Offenders Act, 

1881. 

PART I 

Return of Fugitives 

a person accused of having committed an offence (to which this 
part of this Act applies) m one part of Her Majesty’s dominions 
has left that part, such person (in this Act referred to as a fugi¬ 
tive from that part) if found in another part of Her Majesty's 
dominions, shall be liable to be apprdiended and returned in manner provided by 
this Act to the part from which he is a fugitive. 

A fugitive may be so apprehended under an endorsed warrant or a provisional 
warrant 

3 , "Where a warrant has been issued in one part of Her Majesty’s domimons 
Endorsing of for the apprehension of a fugitive from that part, any of the 

warrant for arore- following authorities in another part of Her Majesty’s domi- 
live nions in or on the way to which the fugitive is or.is suspected to 

be; (that is to say,) 

(1.) A judge of a superior court in such part, and 

(2.) In the United Kingdom a Secretary of State and one of the magistrates 
of the metropolitan police court in Bow Street; and 

(3 ) In a British possession the governor of that possession, 
if satisfied that the warrant was issued by some person having lawful authority to 
issue the same, may endorse such warrant in manner provided by this Act, and the 
warrant so endorsed shall be a suffiaent authority to apprehend the fugitive m the 
part of Her Majesty's dominions in whidi it is oidorsed, and bring him before a 
magistrate 

4. A magistrate of any part of Her Majesty’s dominions may issue a pro¬ 
visional warrant for the appr^ension of a fugitive who is -or is 
rant for apprehen- suspected of being m or on his way to that part on such 

Sion of fugitive information, and under such circumstances, as would in his 

opinion justify the issue of a warrant if the offence of which the fugitive is accused had 
been committed within his jurisdiction, and such warrant may be backed and exe¬ 
cuted accordingly. 

A magistrate issuing a provisiiMial warrant shall forthwith send a report of 
the issue, together with the information hr a certified copy thereof, if he is in the 
United Kingdom, to a Secretary of State, and if he is in a British possession, to the 


Short title 


2. Where 
Liability of fugi¬ 
tive to be appre¬ 
hended and return- 
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governor of that possession, and the Secrrtary of State or governor may, il he thicdc 
fit, discharge the person apprehended tmder such warrant. 

5 . A fugitive when apprehended shall be brought before a magistrate, who 

Dealing with fu- fo the provisions of this Act) shall hear the case in 

gitive when appre- same manner and have the same jurisdiction and powers, as 
bended. near as may be (including the power to remand and admit to 

bail), as jf the fugitive were charged with an offence committed within his juris¬ 
diction. 

If the endorsed wanant for the apprehension of the fugitive is duly authenti¬ 
cated, and such evidence is produced as (subject to the provisions of this Act) accord¬ 
ing to the law ordinarily administered by the magistrate, raises a strong or probable 
presumption that the fugitive committed the offence mentioned in the warrant, and 
that the offence js one to whidi this part of this Act applies, the magistrate shall 
commit the fugitive to prison to await his return, and shall forthwith send a certi¬ 
ficate of the committal and such report of the case as he may think fit, if in the 
United Kingdom to a Secretary of Stat^ and if in a British possession to the gover¬ 
nor of that possession. 

Where the magistrate conunits the fugitive to prison he shall infonn the 
fugitive that he will not be surrendered until after the expiration of fifteen days, and 
that he has a right to apply for a writ of habeas corpus, or other like process. 

A fugitive apprehended cm a provisional warrant may be from time to time 
remanded for such reasonable time not exceeding seven days at any one time as 
under the drcumstances seems requisite for the production of an endorsed warrant. 

6. Upon the expiration of fifteen days after a fugitive has bear committed 
Return of fufi- ^ prison to await his return, or if a writ of habeas corpus or 

Uve by warrant other like process is issued with reference to such fugitive by a 
superior court, .after the final decision of the court m the case, 

(1.) if the fugitive is so committed in the United Kingdom, a Secretary 
State; and * 

(2.) if the fugitive is so committed in a British possession, the governor of 
that possession, 

may, if he thinks it just, by warrant under his hand order that fugitive to be return¬ 
ed to the part of Her Majesty’s dominions from which he is a fugitive, and for that 
purpose to be delivered into the custody of the persons to xvhom the warrant 
addressed, or some one or more of them, and to be held in custody, and con\'e>w 
by sea or otherwise to the said part of Her Majrety’s dominions, to be dealt with 
there in due course of law as if be had been there apprehended, and such warrar^t 
shall be forthwith exeaited according to the tenor thereof. 

The governor or other chief officer of any prison, on request of any per^ 
having the custody of a fugitive under any such warrant, and on paj^nent or tender 
of a reasonable amount for expenses, shall revive such fugitive and detain him 
such reasonable time as may be requested by the said person for the purpose o‘ I 
proper execution of the warrant, 

7 , If a fuptiw who, in pursuance of this part of th|^ 
Act, has been committed to prison in any part of Her Maj^ty* 

person Bppr&efiC' ’ • . • » , mrt 

ed if not returned dominions to await his Tctum.’is not convejTO out ol uwv 
vjihin one month, ^-ithin one month after such committal, a superior court. “1^ 
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application by or on behalf of the furtive, and upon proof that reasonable notice of 
the intention to make such application has been given, if the said part is the United 
Kingdom to a Secretary of State, and if the said part is a British possession to the 
go\'emor of the possession, may, unless sufficient cause is shown to the contrary, order 
the fugitive to be discharged out of custody. 


8. 'Where a person accused of an offence and returned in pursuance of this 


Sending back of 
persons apprehen¬ 
ded il not prose¬ 
cuted within SIX 
months or acquit¬ 
ted. 


part of this Act to any part of Her Majesty’s dominions, either 
is not prosecuted for the said offence within six months after his 
arrival in tliat part, or is acquitted of the said offence, then if 
that part is th? United Kingdom a Secretary of State, and if 
that part is a British possession the governor of that possession. 


may, if he think fit, on the request of such perjon, cause him to be sent back free of 
cost and with as little delay as possible to the part of Her Majesty’s dominions in or 


on his way to which he was apprehended. 


9 . This part of this Act shall apply to the following offences, namely, to 
. treason and piracy, and to every offence, whether called felony, 
this part of this misdemeanour, crime, or by any other name, which is for the 
Act applies. time being punishable in the part of Her Majesty’s dominions 

in which it was committed, either on indictment or information, by imprisonment 
with hard labour for a term of twelve months or more, or by any greater punish¬ 
ment : and for the purposes of this section, rigorous imprisonment, and any confine¬ 
ment in a prison combined with labour, by whatever name it is called, shall be deem-' 
ed to be imprisonment with hard labour. 

This part of this Act shall apply to an offence notwithstanding that by the- 
law of the part of Her Majesty’s dominions in or on his way to which the fugitive is 
or is suspected of being it is not an offence, or not an offence to which this part of 
this Act applies; and all the provisions of this part of this Act, including those 
relating to a provisional warrant and to a committal to prison, shall be construed 
as if the offence were in such last-mentioned part of Her Majesty’s dominions an 
offence to which this part of this Act applies. 


10. “Where it is made to appear to a superior court that by reason of the 
Powers of supe- trivial nature of the case, or by reason of the application for the 
return of a fugitive not being made in good faith in the interests 
of justice or otherwise, it would, having regard to the distance, 
to the facilities for communication, and to all the circumstances 
of the case, be unjust or oppressive or too severe a punishment 
to return the fugitive either at all or until the expiration of a certain period, such 
court may discharge the fugitive either absolutely or on bail, or order that he shall 


nor court to dis¬ 
charge fugitive 
when case fnvo- 
lous or return un¬ 
just. 


not be returned until after the expiration of the period named in the order, or may 
make such other order in the premises as to the court seems just 


11 . In Ireland the Lord Lieutenant or Lords Justnxs or other chief governor 

^ f » j or governors of Irdand, also the chief secretary of such Lord 
Power of Lord «< 

Lieutenant in Lieutenant may, as well as a Secretary of State, execute any 
Ireland. portion of the powers by this part of this Act vested in a '' 

tary of State. 
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PART II. 

Inter-colonial Backing of Warrants, and Offences. 

Application of part of Act. 

A Yea on ®PP^y groups 

jjart^^of Act to British possessions to which, by reason of their contiguity or 
group oi Bnti^ Otherwise, it may seem ejqjedient to Her Majesty to apply the 

possessions. 

It shall be lawful for Her Majesty from time to time by Order in Council to 
direct that this part of this Act ^all apply to the group of British possessions men 
tioned in the Order, and by the same or any subsequent Order to except certain offenc¬ 
es from the application of this part of this Act, and to limit the application of this 
part of this Act by such conditions, e-xceptions, and qualifications as may be deemed 
expedient 


Backing of Wanonts. 

13. Wiere m a British possession of a group to which this part of this Act 

Backing in one appb^s a warrant has been issued for the apprehension of a person 

Bnush possession accused of an offence pumshable by law in that possession, and 

in another^of^s^me person is or is suspected of being in or on the way to an* 

group other British possession of the same group, a magistrate in the 

last*mentioned possession, if satisfied that the warrant was issued by a person having 
. lawful authority to issue the same, may endorse such warrant in manner provided by 
this Act, and the warrant so endorsed shall be a sufficient authcprity to apprehend, 
within the junsdiction of the endorsing magistrate, the person named in the warrant, 
and bring him before the endorsing magistrate or some other magistrate in the same 
British possession. 

14, The magistrate before whom a person so apprehended is brought, if he 

is satisfied that the warrant is duly authenticated as directed by 
so?eV”™pprehOTd- issued by a person having lawful authority to 

ed under backed issue the Same, and is satisfied on oath that the prisoner is the 
warrant person named or otherwise described in the warrant, may order 

such prisoner to be returned to tire British possession in which the warrant was issued, 
and for that purpose to be delivered into the custody of the persons to whom the 
warrant is addressed, or any one or more of them, and to be held in custody an 
conveyed by sea or otherwise into the British possession in which the warrant 
issued, there to be dealt with according to law as if he bad been there apprehm 
Such order for return may be made by a warrant under the hand of the rnagistrate 
making jt, and may be executed acojrding to the tenor thereof. 

A magistrate shall, so far as is requisite for the exercise of the powers of s 
section, have the same power, including the power to remand and admit to a 
prisoner, as he has in the case of a person apprehended under a warrant issue > 
him. 

Backing in one 15 Where a person required to give evidence on behalf of 

the prosecutor or defendanton a charge for an off^ice 
•ol witness issued law in a British possesdon of a group to which this part oi v 

applies, is or is suspected of being m or on his way to any other 
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Bntish possession of the same group, a judge, magistrate, or other officer who would 
have lawful authonty to issue a summons, requiring the attendance of such witness, 
if the witness were withm hts junsdiction, may issue a summons for the attendance of 
such witness, and a magistrate in any other British possession of the same group, if 
satisfied that the summons was issued by some judge, magistrate, or officer having 
lawful authority as aforesaid, may oidorse the summons with his name; and the 
witness, on service in that possession of the summons, so endorsed, and on payment 
or tender of a reasonable amount for his expenses, shall obey the summons, and in de¬ 
fault shall be liable to be tned and pumshed either in 'the possession in which he is 
served or in the possession in which the summons was issued, and shall be liable to the 
pumshment imposed by the law of the possession in which he is tried for the failure of 
a witness to obey such a summons. The exprwsion “ summons" in this section in¬ 
cludes any subpcena or other process for requiring the attendance of a witness. 

16 . A magistrate m a Bntish possession of a group to which this part of this 

„ . . , . Act applies, before the endorsement in pursuance of this part of 

Promaal war- ^ 

rant ui group of Act of a warrant lor the apprehension of any person, may 
Bnush possessions. issQg ^ provisional warrant for the apprehension of that person, 
on such information and under such circumstances as would in his opinion justify 
the issue of a warrant if the offence of which such person is accused were an offence 
punishable by the law of the said possession, and had been committed within his juris¬ 
diction, and such warrant may be backed and executed accordingly; provided that a 
person arrested under such provisional warrant shah be discharged unless the original 
warrant is produced and endorsed within such reasonable time as may under the cir¬ 
cumstances seem requisite. 

17. If a pnsoner m a Bntish possession whose return is authorised in pursu- 

Discharge of pri- conveyed out of that posses- 

soner not return^ sion within one month after the date of the warrant ordering his 
return, a magistrate or a superior court, upon application by or 
»on of same on behalf of the prisoner, and upon proof that reasonable notice 
of the intention to make such application has been pven to the 
person holding the warrant and to the chief officer of the police of such possession or 
of the province or town where the pnsoner is in custody, may, unless sufficient cause is 
showTi to the contrary, order such prisoner to be discharged out of custody. 

Any order or refusal to make an order of discharge by a magistrate under this 
section shall be subject to appeal to a superior court. 

18. 'Where a prisoner accused of an offence is returned in pursuance of this 

Sending back of ^ ® British jxKsession, and either is not prosecu- 

prisoner not prose- ted for the said offence within six months after his arrival in that 

possession or is acquitted of the said offence, the governor of that 
to oriusn p>ossc&- . • ... 

6ion of same possession, if he thinks fit, may, on the requisition of such per- 
son, cause him to be sent back, free of cost, and with as little delay 
as possible, to the British possession in or <hi his way to which he was apprehended. 

19 . Where the return of a prisoier is sought or ordered under this part of 

Refusal to return ^ appear to a magistrate or to a superior 

pnsoner where court that by reason Of the trivial nature of the case, or by reason 
offence too trivial application for the return of such prisoner not being ■■ 

L. a 
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in good faith in the interests of justice or otherwise, it would, having regard to the 
distance, to the faciliti^ of communication, and to all the circumstances of the case, 
be unjust or oppressive, or too severe a punishment, to return the prisoner either at 
all or until the expiration of a certain period, the court or magistrate may discharge 
the prisoner either absolutely or on bail, or order that he shall not be returned until 
after the expiration of the period named in the order, or may make such other order 
in the premises as to the magistrate or court seems just. . . 

Any order or refusal to make an order of discharge by a magistrate under this 
section shall be subject to an appeal to a superior court. 

NOTE. 

A magistrate purporting to act under this section cannot make an order of discharge 
on any other grounds than those indicated in the section. Magistrates to whom prisoners 
are brought under s. 14 are not entitled to dedde vrfiether the issue of the warTanl for the 
apprehension of the prisoner was or was not justifiable on the evidence. They can only act 
under this section if the case appears to be trivial or if the magistrate considers the appli¬ 
cation not made bona fide, not made in the interest of public justice or for some other 
reason of that kind*. 


PART HI. 

Trial, &c., of Offences. 

20. Where two British possessions adjoin, a person accused of an offence com- 
Offences commit- nutted on or within the distance of five hundred yards from the 

of'* tvro common boundary of such possessions may be apprehended, tried, 

British possessions punished in either of such possessions. 

21. Where an offence Is committed on any person or in r^pect of any pro¬ 

perty in or upon any carriage, cart, or vehicle .whatsocNtr em- 
fame, => JOimcy. on tmoni nny vessel whatsoever employ- 

between two Bn- ed in a navigable river, lake, canal, or inland navigatiori, the 
tish po^essions. person accused of such offence may be tried in any British pos¬ 
session through a part of which such .caniage, cart, vehicle, or vessel passed 
course of the journey or voyage during which the offence was committed ; and w re 
the side, bank, centre, or other part of the rwd, nver, lake, canal, or inland 
tion along which the carriage, cart, vehicle, or vessel passed in the course of su 
journey or voyage is the boundary of any British possession, a person may be tn 
for such offence in any British possession of which it is the boundary : 

Provided that nothing in this section shall authorise the trial for such cn 
of a person who is not a British subject, where it is not shown that’ the offence wa . 
committed in a British possession. *• - • 

22. A person accused of the offence (under whatever name it is 

, , swearing or making any false deposition, or of giving ^ _ 

of^? 2 lse°^ 8 ^Sine <^^"8 evidence, for the purposes of tWs AcU . 

or giving false tried either in the part of Her Majesty’s dominions in 
evidence. deposition or evidence is used, or in the part in wru 

same was sworn, niade, given, or fabricated, as the justice of the case may require. 

1 Afuhamwad l^aina V. Bai'a Sahib, (I933J‘56 M. L. J. 56, 34 Ct. L. J. 883. 



FUGIT1\’E OFFENDERS ACT. 


1315 


23. ''\Tiere any part of this Act provides for the place of trial of a person ac- 
Supplemen- cused of an offence that offence shall, for all purposes of and 
^ pfo^sion as to incidental to the apprehension, trial, and punishment of such 
any person, and of and incidental to any proceedings and matters 

preliminary’, incidental to, or consequential tliereon, and of and incidental to the 
junsdiction of any court, constable, or officer with reference to such offence, and to 
any person accused of such offence, be deemed to have been committed in any place 
m which the person accused of such offence, be deemed to have been committed in 
any place in which the person accused of tlie offence can be tried for it, and such 
person may be punished in accordance with the Courts (Colonial) Jurisdiction Act, 
1874. 

24 Where a warrant for the apprdiension of a person accused of an offence 
Issue of search endorsed in pursuance of any part of this Act in any 

warrant part of Her Afajesty’s dommions, or where any part of the 

Act provides for the place of trial of a person accused of an offence, every court and 
magistrate of the part in which the warrant is endorsed or the person accused of the 
offence can be tried shall have the same power of issuing a warrant to search for 
any property alleged to be stolen or to be otherwise unlawfully taken or obtained by 
such person, or otherwise to be the subject of such offence, as that court or magistrate 
would have if the property had been stolen or otherwise unlawfully taken or obtained, 
or the offence had been committed wholly within the jurisdiction of such court or 
mapstrate. 

25. Where a person is in legal custody in a British possession either in 
Removal of pri* pursuance of this Act or otherwise, and such person is required 

fro® to be removed in custody to another place in or belonging to 
one place to an-. . , ju . 

other. the same British possession, such person, if removed by sea in a 

vessel belonging to Her Majesty or any of Her Majesty’s subjects, shall be deemed 
to continue in legal custody until he reaches the place to which he is required to 
be removed ; and the provisions of this Act with respect to the retaking of a prisoner 
who has escaped, and with respect to the trial and punishment of a person guilty of 
the offence of escaping or attempting to escape, or aiding or attempting to aid a 
prisoner to escape, shall apply to the case of a prisoner escaping while being lawfully 
' removed as atocesavd, in Uke roannet as it he were being removed in pursuance of a 
warrant endorsed in pursuance of this Act. 

PART IV. 

• Supplemental. 

WoTTonts and Escape. 

26. An endorsement of a warrant in pursuance of this Act shall be signed 
Endorsement of authority endorsing the same, and shall authorise all or 

warrant. any of the persons named in the endorsement, and of the persons 

to whom the warrant was originally directed, and also every constable, to execute 
the warrant within the part of Her Majesty’s dominions or place within which such 
endorsement is by this Act made a sufficient authority, by apprehWidmg the person 
named in it, and bringing him before some magistrate in the said part or place, 
whether the magistrate named in the aidorsement or some other. 
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For the purposes of thJs Act every warrant, summons, subpoena, and process, 
and every endorsement made in pursuance of this Act thereon, shall remain in force, 
notn'ithstandifjg that the person signing the warrant or such endoreement dies or 
ceases to hold ofTice. 

27. Where a fugitive or prisoner is authorised to be returned to any part of 

Conveyance of Majesty’s dominions in pursuance of Part One or Part 

fuptivcs and wit- Two of this Act, such fugitive or prisoner may be sent thither 
in any ship belonging to Her Majesty or to any of Her sub¬ 
jects. For the purpose aforesaid, the authority signing the warrant for the return 
may order the master of any ship belonging to any subject of Her Majesty bound 
to the said part of Her Majesty’s dominions to receive and afford a passage and 
subsistence during the voyage to such fugiti\'c or prisoner, and to the person having 
him in custody, and to the witnesses, so that such master be not required to receiw 
more than one fugitive or prisoner for e\'ery hundred tons of his ship’s registered 
tonnage, or more than one witness for every fifty tons of such tonnage. 

The said authority shall endorse or cause to be endorsed upon the agrecmoit 
of tlie ship such particulars with respect to any fugitive prisoner or witness sent in 
her as the Board of Trade from time to time require. Every such master shall, on 
his ship’s arrival in the said part of Her Majesty’s dominions, cause sudt fugitive or 
pnsonet, if he is not in the custody of any person, to be given into the custody of 
some constable, tliere to be dealt with according to-law. 

Every master who fails on payment or tender of a reasonable amount for 
e-xpenses to comply with an order made in pursuance of this section, or to «use a 
fugitive or prisoner committed to his charge to be given into custody as required by 
this section, shall be liable on summary conviction to a fine not e.xceeding fifty pounds, 
whicli may be recovered m any part of Her Majesty’s dominions in like manner as 
a penalty of the same amount under the Merchant Shipping Act, 1854, and the Acts 
amending the same. 

28. If a prisoner escape, by breach of prison or otherwise, out of the wstody 

Escaoe of '• ^ person acting under a warrant issued or endorsed in par* 

soner from ^ suance of this Act, he may be retaken in the same mSnner as a 

person accused of a crime against the law of that part of cr ^ 
Majesty’s dominions to which he escapes may be retaken upon an escape. 

A person guilty of the offence of escaping or of attempting to escape, or o 
aiding or attempting to aid a prisoner to escape, by breach of prison or 
from custody under any warrant issued or endorsed in pursuance of this . 
be tried in any of the following parts of Her Majesty’s dominions, namely, c 
to which and the part from which the prisoner is being removed, and the pa 
wluch the prisoner escapes and the part in which the offender is foun • 


SiidffJCf. 

Dcposiion, to 29. A niagislrate mv take 

be e\idence. and of this Act in the' absence of a person accuseo ^ 

in like m.anncr as he might take the same if such person 
T^•arra^ts. present and accused of the ofl’ence before him. 

Depositions (whether taken in the absence of the fugili%'e or o jf 

copies thereof, and official certificates of or Judicial documents stating a s. 
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duly authenticated, be received in evidence in proceedings under this Act. 

Provided that nothing in this Act shall authorise the reception of any such 
depositions, copies, certificates, or documents m evidence against a person upon his 
trial for an offence. 

Warrants and depositions, and copies thereof, and official certificates of or 
judicial documents stating facts, shall be deemed duly authenticated for the pur¬ 
poses of this Act if they are authenticated in manner provided for the time being 
by law, or if they purport to be signed by or authenticated by the signature of a 
judge, magistrate, or officer of the part of Her Majesty’s dominions in which the 
same are issued, taken, or made, and are authenticated either by the oath of some 
witness, or by being sealed with the offidal seal of a Secretary of State, or with the 
public seal of a British possession, or with the official seal of a governor of a British 
possession, or of a colonial secretary, or of some secretary or minister administering 
a department of the government of a British possession 

And all courts and magistrates shall take judicial notice of every such seal as 
is in this section mentioned, and shall admit in evidence without further proof the 
documents authenticated by it. 


Afisceffuncotts 


Provision as to 
exercise of junsdic* 
Uoo by magis* 
tiate& 


30. The jurisdiction under Part One of this Act to hear 
a case and commit a fugitive to prison to await his return shall 
be cxerdsed,— 


(1) In England, by a chief magistrate of the metropolitan police courts or 
one of the other magistrates of the metropolitan police court at Bow Street; and 

(2.) In Scotland, by the sheriff or sheriff substitute of the county of Edin¬ 
burgh ; and 

(3.) In Ireland, by one of the police magistrates of the Dublin metropolitan 
police district; and 

(4.) In a British possession, by any judge, justice of the peace, or other 
officer having the like jurisdiction as one of the magistrates of the Metropolitan 
police court in Bow Street, or by such other rourt, judge, or magistrate as may 
be from time to time provided by an Act or ordinance passed by the legislature of 
that possession. ^ 


If a fugitive is apprehended and brought before a magistrate who has no 
power to exerrise the jurisdiction under this Act in respect of that fugitive, that 
magistrate shall order the fugitive to be brought before some magistrate having that 
jurisdiction, and such order shall be obeyed. 


31. It shall be lawful for Her Majesty in Council from time to time to 
make Orders for the purposes of this Act, and to revoke and 
ing°an^^revoc^fon Order so made shall while 

of Orders in Coun- it is in force have the same effect as if it were enacted in this 
“l- Act. 

An Order in Council made for the purposes of this Act shall be laid before 
Parliament as soon as may be after it is made if Parliament is then in session, or if 
not, as soon as may be after the ctanmencement of the then next session of 
Parliament. 
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Power of IceisJa- 
ture of Bntislj pos¬ 
session to pass Jaws 
for carrjnnc into 
effect this Act. 


32. If the legislature of a British possession pass any 
Act or ordinance— 


(1.) For defining the offences committed in that possession to tvhich this 
Act or any part thereof is to apply; or 

t2 ) For determining the court, judge, magistrate, officer, or person by whom 
and tlie manner m tvhich any jurisdiction or power under tliis Act is to be tacercised; 


or 


(3 ) For pajTncnt of the costs incurred in returning a fugiti\*e or a prisoner, 
or in sending him back if not prt^ecuted or if acquitted, or otherwise in the execution 
of tins Act, or 

' In any manner for the carrying of this Act or any part thereof into 
effect m that possession. 

It shall be lawful for Her Majesty by Order in Council to direct, if it seems to 
•Her Majesty m Council necessary or proper for carrj’ing into effect the objects of 
thi-' Act. that such Act or ordinance, or any part thereof, sliall witli or without 
modification or alteration be recognised and given effect to throughout Her Majesty s 
dominions and on the high seas as if it were part of tliis Act. 


Application of Act. 

33. Where a person accused of an offence c.in. by reason of the nature of 

... . . the offence, or of the place In which It was committed, or ot ler- 

Act at be, under this Act or otherwise, tried for or in respert o 

sea or triable in the offence in more than one part of Her Majesty's dominjons, 
ller^fai^y^ ^ W'arnint for the apprdiension of such person may be issued m 
mmions. -any part of Her Majesty's dominions in which he can. il he 

happens to be there, bo tried ; and cacli part of tins Act sliall apply ns if the offm« 
had been committed in the part of Her Majesty’s dominions where such 
issued, and such pereon may be apprclicndcd and returned in pursuance of • 

notwithstanding that in the place in whicli lie is apprehended a Court has juns ic on 
to try’ him : 

Prorided that if such person is apprehended in the United msd 
Secretary' of State, and if he is appreliendcd in a British possession, the 
of sucli possession, may, if satisfied that, haxang regard to the place w lere ^ 
witnesses for tlie prosecution and for the defence are to be found.^ and to .a 
circumstances of the case, il would be conduciw to the interests of justice ^ 
order such person to be tried in the part of Her Majesty’s dominiOTS in w i 
is appreliended, and in such case any warrant previously issued for his re um 
not be e.xecutcd. 

34 . Where a person convicted by a Court in any part of Her 

Appheu™ ol domimons of on offence comrnmed either 'j' e.c 

Act 10 conWets. dominions or elscwhcrci is unlawfully at large 

expiration of his sentence, each part of tiffs Act shall apply to such persem. • ^ 

is consistent with the tenor thereof, in like manner as It applies to a 
of the like offence committed in the part of Her Majesty’s dominions in w 
person was convicted. _ ’ 
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35 , Where a person accused of an offence is in custody in some part of Her 
Majesty’s dominions, and the offence is one for or in respect of 
which, by reason of the nature thereof or of the place in which 
it was committed or otherwise, a person may under this Act 
or otherwise be tried in some other part of Her Majesty’s 
dominions, in such case a superior court, and also if such person 

is in the United Kingdom a Secretary of State, and if he is in a British possession 
the governor of that possession, if satisfied that, having regard to the place where 
the witnesses for the prosecution and for the defence are to be found, and to all the 
circumstances of the case, it would be conducive to the interests of justice so to do, 
may by warrant direct the removal of such offender to some other part of Her Majesty’s 
dominions in which he can be tried, and the offender may be returned, and, if not 
prosecuted or acquired, sent back free of cost m like manner as if he were a fugitive 
Turned in pursuance of Part One of this Act. and the warrant were a warrant for 
the return of such fugitiTC, and (he provisions of this Act shall apply accordingly. 

36 . It shall be lawful for Her Majesty from time to time by Order in Council 
Application o f direct that this Act shall apply as if, subject to the conditions, 

Act to forogn exceptions, and qualifications (if any) contained in the Order, 
jurisdiction. ‘ ^jajgsty’s dominions in which Her Majesty 

has jurisdiction, and which is named in the Order, were a Bntish possession, and 
to provide for carrying into effect such application. 


Applicarion o f 
Act to remoial of 
person triable in 
more than one 
part of Her Majes¬ 
ty’s donunions. 


37. This Act shall extend to the Channel Islands and Isle of Man as if 


Application o i 
Act to, and execu¬ 
tion of warrant in, 
United Kingdom, 
Channel Islands, 
and Isle of Man. 


said islands accordingly. 


they were part of England and of the United Kingdom, and the 
United Kingdom and those islands shall be deemed for the 
purpose of this Act to be one part of Her Majesty's dominions; 
and a warrant endorsed in pursuance of Part One of,this Act 
may be executed in every place m the United Kingdom and the 


38. This Act shall apply where an offence is committed before the com- 
Application of nicncement of this Act. or, in the case of Part Two of this Act, 

Act to past before the application of that part to a British possession or to 

o ences. offence, in like manner as if such offence had been commit¬ 

ted after such commencement or application. 


Definitions and Repeal. 

Definition of 39. In this Act, unless the context otherwise requires,— 

ternM^^ f expression " Secretary of State ” means one of Her Majesty’s 

5 jate" : Principal Secretaries of State; 

The expression *' British possession ” means any part of Her Majesty’s 
“British posses- dominions, exdurive of the United Kingdom, the Channel 
sion ’’: Islands, and Isle of Man; all territories and places within Her 

Majesty’s dominions which are under one lejpslature shall be deemed to be one British 
possession and one part of Her Majesty’s dominions: . .. -, 

'The expression '’legislature”, where there are local legislatures as well as 
“Legislature" ; legislatures, meve the central legislature only ; . 
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The expression “governor” means any person or persons afdministering the 
. „ government of a British possession, and includes the governor 

ovemor . lieutenant-governor of any part of India : 

The expression “ constable ” means, out of England, any policeman or 
officer having the like powers and duties as a constable in 
England ; 


“ Constable " 


The expression “magistrate" means, except in Scotland, any justice of the 
,, peace, and in Scotland means a sheriff or sheriff substitute, and 
agistrate . Channel Islands, Isle of Man, and a British possession 

means any person having authority to issue a warrant for the apprehension of persons 
accused of offences and to commit such persons for trial; 


" Offence punish¬ 
able on indict¬ 
ment '■ : 


The expression “ offence punishable on indictment ” means, 
as regards India, -an offence punishable on a charge or 
otherwise: 


The expression “oath ” includes affirmation or declaration in the case of per¬ 
sons allowed by law to affirm or declare instead of swearing, 
■ and the expression “ swear ” and other words Telatmg to an oath 

or swearmg shall be construed accordingly: 


"Deposition”. The expression “deposition" includes any affidavit, affir- 

“ Superior *” 2 tion, or statement made upon oath as above defined: 
court" ; The expression " superior .court ” means: 

(1) In England, Her Majesty’s Court of Appeal and High Court of Justice; 
and 


(2.) In Scotland, the High Court of Justiciary; and 
(3 ) In Ireland, Her Majesty’s Court of Appeal and Her Majestys High 
Court of Justice at Dublin; and 

(4 ) In a British possession, any court having in that possession the like 
criminal jurisdiction to that which is vested in the Court of Justice in Englan , 
or such court or judge as may be determined by any Act or ordinance of that 
possession- ' 


40. This Act shall come into operation on the first day of Januaiy 
Commencement thousand eight hundred and eighty-two which date i$ m s 
of Act Act referred fo as the commencement of this Act. 


Repeal of Act in 4l. The Act specified in the Schedule to this Act is 

Schedule hereby repealed as from the commencement of this Act. 

Provided that this repeal shall not affat— . 

(c.) Any warrant duly endorsed or issued), nor anything duly done or su e 
before the commencement of this Act ;^nor 

(b) Any obligation or liability incurred under an enactment here y 
pealed; only . 

(c.) Any penalty, forfeiture or punishment incurred in respect o 
offence committed against any enactment hereby repealed; nor 

(d.) Any legal proceeding or remedy in respect of any such warran . 
gation, liability, penalty, forfeiture, or punishment as aforesaid; and any sue 
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rant may be endorsed and executed, and any such legal proceeding and remedy may 
be carried on, as if this Act had not pas^. 

SCHEDULE. 


Year & Chapter 

1 Title. 

6 & 7 Viet. c. 34. 

1 An Act for the better apprehension 


1 of Certain offenders. 




THE INDIAN CRIMINAL LAW AMENDMENT ACT. 
(Act No. XIV of 1908.) 


An Act to provide for the more speedy trial of certain offences, and for the 
prohibition of associations dangerous to the public peace. 

Where.\s It is e.xpedient to provide for the more speedy trial of certain 
offences, and for the prohibition of associations dangerous to the public peace; It 
is hereby enacted as follows:— 

Short title and L Th*s Act may be called the Indian Criminal 

extent. Law Amendment Act, 1908. 

(2) It e.xtends to the Provinces of Bengal and of Eastern Bengal and Assam. 
but the Local Government of any other provinces may, at any time, by notification 
in the offiaal Gazette, extend the whole or any Part thereof to that Province. 

[Clause (2) tvas amended by Act XXXVUI of 1920.\ 

[Clause (3) repealed by Act V of 1932, s. 3.] 

PART 1. 

Special Procedure. 

[Repeated by Act V of 1922, s. 3.1 
PART II. 

Unlawful Associatio?1s. 

Definitions. 15. In this Part— 

(1) "association" means any combination or body of persons, whether the 
same be known by any distinctive name or not; and 

(2) "unlawful association" means an assodation— ^ _ . 

(a) which encourages or aids persons to commit acts of violence.or intuiu* 
dation or of which the members habitually commit such acts, or 

(b) which has been declared to be unlawful by the Local Government 
under the powers hereby conferred. 

l6. (I) If the Local Government is of opinion that any assoaarion inter 

Power to declare for its object interference with the administrate^ 

as.sociation unlaw- of the law or with the maintenance of law and order, or tha i 
constitutes a danger to the public peace, the Local Gov’emmm 
may, by notification in the official Gazette, declare such association to be unlaw 

(2) The Governor General in Counal, if satisfied to the like effect, ma>, 
by notification in the Gazette of India, declare an assodation to be an unlawfu as^ 
dation, and thereupon such associaticKi shall be; so long as the declaration 
in force, an unlawful association for the purposes of this Act throughout the w 
of British India. 

NOTE. 

In order to prove that an assodation has been declared unbwtul. the 
must not only insert a declaration in the oflictal Gasette, blit must publish e ^ 

■* Substituted for the words " Co\’emor-GeneraI &i CoundJ" by Act XXXVIH of 1920, 
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the manner usually adopted for publishing sudi GaztUt, and allow a reasonable opportunity 
to the people concetned to see the GazetleK The accused were members of an association 
whidi was declared imlawful by a notification published in the Bombay Government Gazette 
on October 10, 1930. There was no evidence of the general publication of the Gazeffe on 
that day at that place. On October 11, at about 5 A.M, the police went to the place of 
the assodation, collected the accused, exj^amed to them the contents of the notification, 
and arrested them. Two of the accused were convicted under s. 17 (2) and the rest under 
s. 17 (1} of the Act. It was held that under the arcumstances the declaration that the 
assoaation was unlawful was sufficiently notified to the accused, (2) that there was no 
evidence to show that the accused continued as members of the association after it had 
been declared unlawful; (3) that from the fact that the accused were members of an asso¬ 
ciation when it was lawful it could not be presumed that they continued to be members 
after it was declared unlawful*. 

A general notification declaring unbwful all associations, by whatever name known 
or whether known by any name or noL which have certain specified objects subversive 
of law, order and peace, is m sufficient compliance with this section, read with s. 15’. 

17. (i) Whoever is a member of an unlawful association, or takes part in 
meetings of any sudi association,.or contributes or receives or 
Penalties. solicits any contribution for the purpose of any such association, 

or in any way assists the operations* of any such association, shall be purushed with 
iraprisonment for a term which may extend to six months, or with fine, or with both, 

(2) 'Whoe%-er manages or assists in the management of an urjiawful associa¬ 
tion, or promotes or assists in promoting a meeting of any such association, or of 
any members thereof as such members, shall be punished with imprisonment for 
a term which may extend to three years, or with fine, or with both. 

(3) An offence under sub-section (1) shall be cognizable by the police, and 
notwithstanding anything contained in the Code of Criminal Procedure, 1898, shall 
be non-bailable. 

NOTE. 

The accused visited a village and addressed the people at the village gate He stated 
that the British raj had come to an end or at any rate was about to do so, and exhorted 
the people to hold a diwan and take steps to establish an independent State at that vil¬ 
lage. After staying at the village for two or three days he went away and immediately 
after his departure an unlandul association was formed of which his son was made the 
Secretary, and his brother, the Vice-President, other office-holders being also appointed. 
The accused also told the people that he had given Fs 2.000 towards the movement whidi 
had been paid to his son and people could go to the latter to have their names registered. 
It appeared that Rs. 860 had actually been paid by the accused to his son at that time, 
which payment was apparently made as a subscription and for the purpose of being utilized 
for the objects of the association, the formation of which the accused was advocating The 
question was whether the accused's words and actions constituted an ofEerf<s under this 
Act, or the Penal Code. It was held that the accused's act did not come within the pur¬ 
view of either clause <1) or <2) of s 17 of this Act, as he did not contribute to the funds 
or assist in the management of an existing associaticHi. It was held, however, that the 
accused ‘instigated’ the formation of an assoaation which was unlawful under s. 15 (2) 
(a) of this Act, and therefore abetted its formation (ss. 107 and 108 of the Indian Penal Code) 
and as any one becoming a member of that assodation or contnbuting funds to it would 

1 BollTufmo HiiletaT, (1930) 33 Bom L R. 333. 32 Cr. L. J. 725. 

L. R. 82, 55 Bom 356. * Stcadesh Ranjan Dutia, (1933) 37 C. 

. 2 Dharmavand Kosambi, (1930) 33 Bom. W. N. 964. 35 Cr. L. J. 605 (2). 
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be guiUy of an offence under s 17 (I) of this Act, accused’s act' amounted to an abetment 
of an offence. It was further hdd that aa this abetment was of the commission of an 
offence'by a class of persons exceeding ten, the accused had brought himself within the 
ambit of s- 117 of the Penal Code and was liable to the punishment provided therein*. 

There is nothing in this section to impose upon the members of an association de- 
dared unlawful the obligation of doing anything spedfic to terminate their membership; 
but the Legislature has relied on the general declaration of illegality as bringing the associa¬ 
tion to an end In a prosecution under clause (2) the Crown is bound to prove that the 
accused, who was a member of an association before, contmued to be a member of it 
after, it was declared unlawful. It js not for the accused to prove that he has ceased to 
be a member of such an association. There is no justiffcation for presuming that because 
a person is a member of an association which is iavrfai, he remains a member of that asso¬ 
ciation after it is declared unlawful. The Courts must, on the contrary, presume that 
when the Local Government declares a particular association to be unlawful the citizens 
will recognize that declaration and trill loyally carry it out and that they will cease abso¬ 
lutely to be members of the association dedared unlawful or in any way to act as such’. 

An offence under s. 117 of the Indian Penal Code read with clause (1) of this sec¬ 
tion can be tried as a summons case, if the sentence imposed does not exceed imprisonment 
for Six tnonthsL 


1, • Assists the operations—^The publication by a newspaper of a programme 
of activities of an unlawful association amounts to assisting in the operations of such 
association*. There must be such a connection between the acts of the accused and the 

operations of the unlawful association that an intention to assist the operations of such 

association may be properly inferred It U not necessary that the accused should be 
membera of the unlawful association or that they should be acting in ccKOpcration wth 
it, or under its orders, or anything of that sort. There must, however, be s suffiaent 
connection between their acts and the operations of the association to enable the Court to 
infer an intention to assist in those operations. The mere existence of a eommon aim 
between the person accused and the unlawful a^odation is not enough to involve assis 
tance ^Vhere one of the regular activities of an unlawful Bssoedation is to 

picketing cloth shops In order to persuade people not to buy foreign cloth, and the me ^ 

of pideeting employed by the assodation are similar to those employ’cd by fii® accviw 
independently picket the shops, there is a suffident connection between thor acts an ® 
operations of the imlawful assodation to justify an inference that they are assisting 
intending to assist in its operations^. Where the only object of an unlawful 
is to control processions of a pobtical diaracter early in the morning, the accuse 
take part in a similar procession, though not affiliated to the unlawful assoaation. are 
dentJy connected with its activities to give rise to an inference that they are 
intending to assist in Che operations of the assodation* The mere reproduction in ^ 
paper of a harmless eritidsm, upon a letter which has been generally arculate . ap 
in the Congress BHffetm, published by an unlawful assodation, does not amount ^ 

ing the operations of an unlawful assodation. Similarly, the print’ing oi an 
merchants to deal only in Indian cloth, made by a person purporting ® X ^ (jourt 

of an unlawful assodation, is not an offence under dause (l)t. The Ma ras ’ 
has, however, taken a different view of s. 17. U has held that s. 17 (1) ^ 
the advocating of boycott, the shouting out of slogans and the carting o ” . , pf 
an offence. Doing such things does not necessarily amount to assisting e ® 


s Afihon SingJi. (1923) 5 Lah. 1. 

2 Shripad. (1930) 33 Bom. U R. 90. 
Bora 481 

J Natsinhtt Chandur, (1931) 33 Bom. 
R. 353. 32 Cr. U J. 718 
* $orab Kapadia, (1930) 33 Bom. 1^ 


55 

L. 

R 


® “Siffi. (M30)^33 Bom 
1 Sadanand. (1931) 33 Bom- L. . 

32 Cr. L. J. 1158. 
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ao vmlavrful assodaUoti though thtre U UfcnUty ot objects. There must be some kind 
of connection proved between the iJerson and the unlawful association. The words " assist¬ 
ing the operaDons of an association" would be meaningless unless the operaUons of the 
association are in the person's mind and an uitention to assist them is also there. Such 
intention to assist the operations of that assodatim must be inferred from some unambi¬ 
guous o\'ert act. The accused took part in a demonstration accompanied by a national 
flag and the ^ging of political songs He went to the street wherein foreign cloth and 
Britl^ goods were sold and ad^xicated their boycott He was charged with having acted 
in furtherance of the resolution of the All-India Congress Working Committee, an associa¬ 
tion declared unlawful, and thereby committed an offence under cl. (/) of s. 17. The ac¬ 
cused was not a member of that unlawful association nor was he shown to have taken part in 
meetings of that assoaation, or contributed or received or solicited any subscriptions for 
the pu^Joses of that association It was held that he could not be convicted under tliis 
section*. Mbere a member of an association declared unlawful made a speech at a meet¬ 
ing organised thereby it was held that he assisted in its management or promoted a meet¬ 
ing thereof and was guilty under cl. (2) of this section, even though his speech was not 
^olent*. ^Tiere the national flag xvas hoisted o\'er a shop and the date and hour of the 
hoisting co'inddcd with the date and hour when the public had been requested by certain 
unlawful associations by means of pamphlets to hoist the flag in celebration of the Inde¬ 
pendence Day, and the accused refused to take it down when requested by the police to do 
so, it was held that in the circumstances the hoisting of the flag or the refusal to take 
U down did not amount to assisting the operations of an unlawful association, and was not 
an offence under d (1) of this section^. The mere display of a Congress flag over a shop 
and refusal to take it down at the request ol the police does not amount to * assisting the 
operations of an unlawful assoaation ’ and is not an offend under cl. (/) of this section A 
warning by the District Magistrate by pubbe notification, in the absence of any order forbid¬ 
ding such an act that the public are assisting the operations of the Congress by setting up 
sudi flags over their shops, cannot make such an act an offence*. The leader of a party 
which induces boys to take out and publicly exhibit the Congress flags and for which those 
boys are given clothes and some cash in lieu of services to be rendered by them is guilty 
under d. (gjof this section^. 

The word ‘ assists ’ means " intentionally assists Painting on the surface of a 
road the words “Boycott British Goods” will amount to an offence under s. 17(1) if there 
is evidence to show that the person who painted was thereby assisting the operations of an 
unlawful assodation^. 


Power to notify 
and take possession 
of places used for 
the purposes of an 
unlawful assoda- 
tioiL 


17A, (I) The Local Government may, by notihcatioa 
in the local official Gazette, notify any place which in its opi- 
luon is used for the purposes of an unlawful assodation 


ExpJanaiion.—^For the purposes of this section 'place* includes a house or 
building, or part thereof or a tent or vessel 


(2) The District Magistrate or in a Presidency-town the Commissioner of 
Police, or any officer authorised in this bdtalf in writing by the District Magistrate 
or Commissioner of Police, as the case may be, may thereupon take possession of the 


1 Iswaradu, 11932] M. W. N. 1265. 34 
Cr. L J. 823. 

2 Swadesh Ranjan Dutta, (1933) 37 C. 
W. N. 964, 35 Cr. L. J. 605 ( 2). 

* Jotendia Mohan Chouidhury, (1933) 37 
C. W. N. 992. 31 Cr. L. J. 925 (2). 


* Ram Piasad, (1932 ) 34 Cr. L. J. 22. 

» Malhra Das. [1933] Cr. C 631, 34 Cr. 
L. J. 1178. 

« Panduranga Mudali. (1932)' 53 ^L ^ 
J. 906, 34 Cr. L. J. 90. 
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notified place and evict therefrom person found therein, and shall forthwith 
make a report of the taking possession to the Local Government: 

Provided that where such i^ace craitains any apartmait occupied by women 
or children, reasonable time and iadlities shall be afforded for their withdraw^ with 
the least possible inconvenience. 

(5) A notified place whereof possession is taken under sub-section (2) shall 
be deemed to remain’ in the possesion of Government so long as the notification 
under sub-section (J) in respect thereof remaii^ in force. 


The District Magistrate, Commissioner of Police or officer taking 
possession of a notified place shall also take possession of all 
moveable property found therein, and shall make a list thereof 
in the presence of two respectable witnesses. 

(2) If, in the opinion of the District Magistrate, or in a Presidency-town the 
Commissioner of Police, any articles specified in the list are or may be used for the 
purposes of the unlawful association, he may proceed subject to the provisions 
hereafter contained in diis section to order such articles to be forfeited to His 
Majesty. 


I7B. (I) 

Moveable pro* 

S found in a 
ed place. 


(3) All other articles specified in the hst shall be delivered to the person 
whom he considers to be entitled to possesion thereof,-or, if no such person is 
found, diall be disposed of in such manner as the District Magistrate or Cbrntnis* 
sioner of Police, as the case may be, may direct. 

14) The District Magistrate or Commissioner of Police ^aJl publish as 
nearly as may be in the manner provided in section 87 of the Code of Criminal 
Procedure, 1898, for the publication of a proclamation, a notice specifying the arti¬ 
cles which It IS proposed to forfeit and calling upon any person claiming that any 
article is not liable to forfeiture to submit in writing within fifteen days any repte- 
sentation he desires to make against the forfeiture of the article. 

(5) Where any such representatitm is accepted by the District Magistrate 
or Commissioner of Police, he shall deal with the article concerned in accordance 
with the provisions of sub-section (3). 


Where any such representation is ie)«:ted, the representation, with die 
decision thereon, shall be forwarded to the District Judge, In the case of a dea- 
rion by a District Magistrate, or, to the Chief Judge of the Small Cause > 
in the case of a decision by the Commissioner of Police, and no order of eitur^ 
shall be made until the District Judge or Chief Judge of the Small Cause ■ 
as the cases may be, has adjudicated upon the representation. Where the dea^oh 
^is not co:dir|ied the articles shall be dealt with in accordance rpith the provision 
• of sub-sectiai\3), 

■ ’ . - (7) In'making an adjudication under sub-section (6) the 
foli^ed shall be procedure laid down in the Code of Civil Procedure, * 
the invesUgation of'claims so far as it can be made to apply, and the decisi 
\he District Judge or Chief Judge of the Small Cause Court, as the case may 

be iinal. _ 

’ (S) , If the article seized is live st«i or is of a perishable ^ Jjg 

triet Maps^tate or Commissioner of PcJice may, if he thinks it expedicn 
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immediate sale thereof, and the proceeds of the sale shall be disposed of in the 
manner herein provided for the disposal of other articles. 

17C. Any person who enters or remaim upon a notified place without the 
Trespass upon permission of the District Magistrate, or of an officer authorised 
notified places. by him in this behalf, shall be deemed to commit criminal tres¬ 
pass. 

17D. Before a notification under sub-section (I) of section 17A is cancelled, 
The relinquish- Local Government shall give such general or special direc- 

-ment of prepay tions as it may deem requisite regulating the relinquishment by 
Government of possession of notified places 

I7E. (7) WTiere the Local Government is satisfied, after such inquiry as 
Power to foriiai ^7 monies, secunties or credits are being 

funds of an unlaw- used or are intended to be used for the purposes of an unlawful 

ful association. association, the Local Government may, by order in writing, 

■declare such monies, securities or credits to be forfeited to His Majesty. 

(2) A copy of an order under sub-section (J) may be served on the person 
having custody of the monies, securities or credits, and on the service of such copy 
such person shall pay or deliver the monies, secunties or credits to the order of 
the Local Government: 

Provided that, in the case of monies or securities, a copy of the order may 
be endorsed for execution to such officer as the Local Government may select, and 
■such officer shall have power to enter upon and search for such monies and securities 
in any premises where they may reasonably be suspected to be and to seize the 
same. 

(3) Before an order of forfeiture is made under sub-section (1) the Local 
Government shall give wntten notice to the person (if any) m whose custody the 
monies, secunties or credits are found of its intention to forfeit, and any perswi 
aggrieved theieby may within fifteen days from the issue of such notice file an 
application to the District Judge in a district, or to the Chief Judge of the Small 
Cause Court in a Presidency-town, to establish that the monies, securities or credits 
or-any of them are not liable to forfeiture, and if any such application is made, no 
order of forfeiture shall be passed in respect of the monies, securities or credits con¬ 
cerned until such application has been disposed of, and unless the District Judge 
or Chief Judge of the Small Cause Court has decided that the monies, securities or 
credits are liable to forfeiture. 

(4) In disposing of an application under sub-section (3) the procedure to 
be followed shall be the procedure laid down in the Code of Civil Procedure, 190S, 
for the investigation of claims so far as it can be made to apply, and the decision of 
the District Judge or the Chief Judge of the Small Cause Court, as the case may 
be, shall be final. 

(5) WTiere the Local Government has reason to believe that any person has 
custody of any monies, secunties or credits which are being used or are intended to 
be used for the purposes of an unlawful association, the Ixical Government may, 
by order in writing, prohibit such person from paying, delivering, transferring or 
•otherwise dealing in any manner whatsoever with the same, save in accordance 
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the written orders of the Local Government. A copy of such order shall be served 
upon the person to whom it is directed. 

(tf) The Local Govemm^t may aidorse a copy of an order under sub¬ 
section (5^ for investigation to any officer it may select, and such aipy shall be 
warrant whereunder such officer may enter upon any premises of the person to 
whom the order is directed, examine the books of such person, search for monies 
and secunUes, and make mqumes from such person, or any officer, agent or ^rvant 
of such person, touching the otipn of and dealings in any monies, securities or credits 
whidi the investigating officer may suspect‘are being used or are intended to be used 
for the purposes of an unlawful association. 

(7) A copy of an order under this section may be served in the manner 
provided in the Code of Criminal Procedure, 1898, for the service of a summons, or, 
where the person to be served is a corporation, company, bank or association of 
persons, it may be served on any secretaty, director or other officer or person con¬ 
cerned with the management thereof, or by leaving it or sending it by post addressed 
to the corporation, company, bank or association at its registered office, or, where 
there is no roistered office, at the place where it carries on business. 

(5) Where an order of forfeiture is made under sub-section (1) in respect 
of any monies, securities or credits in respect of which a proWbitory order has been 
made under sub-section i3), such order of forfeiture shall have effect from the date 
of the prohibitory order, and the person to whom the prohibitory order was directed 
shall pay or deliver the whole of the monies, securities, or credits forfdted, to th® 
order of the Local Government. 

(P) Where any person liable under this section to pay or deliver any moiues, 
securities, or credits to the order of the Local Government refuses or fails to comply 
with any direction of the Local Government in this behalf, the Local Govetmn«'t 
may recover from such person, as arrears of land-revenue or as a fine, the amount 
of such monies or credits or the market value of such securities. 

(JO) In this section, “security” includes a document whereby any person 
acknowledges that he is under a legal liability to pay money, or wtiereuwiet 
person obtains a legal right to the paymait of money ; and the market value of asi 
security means the value as fixed by any c^cer or person deputed by the 
Government in this behalf. 

(JJl Except so far as is necessary for the purposes of any proceeding under 
this section, no information obtained m the course of any investigation made under 
''ub section (d) shall be divulged by any officer of Government, without the consen 
of the Local Government 

17F. Every report of the taking possession of property and every 
JuiisdicUm ‘'O'* o' forfeiture made, or purporting to be made urAr 

bafrei shall, as against all persons, be conclusive proof 

property specified therein has been tal^ possession of by Government or has ^ 
forfeited, as the case may be. and save as provided in sections 17B jj 

proceeding purporting to be taken under section 27A, 17B, 37C, 170 or ® 
be called in question by any Court, and no civil or criminal proceeding 
instituted against any person for anything in good faith done or intended to ° ^ 

■ • the said sections or against Govemmwit or any person acting on behalf o 
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by authority of Go\’eniment for any loss or damage caused to or in respect of any 
property whereof possession has been taken by Government under this Act. 

18 . An association shall not be deemai to have ceased to exist by reason 
Continuance o f formal act of dissolution or change of title, but shall 

assoaatioa be deemed to continue so long as any actual combination for 

the purposes of such association continues between any members thereof. 


Tiie Schedule. 

(Repealed by Act V of 1922. s. 3) 



THE CRIMINAL LAW AMENDMENT ACT, 1932. 
(Act No XXIII of 1932 ) ‘ 

An Act to supplement the Criminal Law. 


Whereas it is expediait to supplement the Criminal Law and to that end 
to amend the Indian Press (Emergency Powers) Act, 1931, and further to amend 
. .the Indian Criminal Law Amendment Act, 1908, for the purposes hereinafter 
appearing; . 

It is hereby enacted as follows :— 


Short title, ex¬ 
tent, duration and 
commencement. 


I. (J) This Act may be called the Criminal Law 
Amendment Act, 1932. 


(2) It extends to the whole'of Bntish India, including British Baluchistan 
and the Sonthal Parganas. 


(3) [Repealed by the Criminal Law Amendment Act, 1935.\ 

(4) The whole of the Act except.. .section 7 shall come into force at once, 
and the Local Government may, by notification in the local official Gazette, direct 
that .. section 7 shall come mto force in any area on such date as may be spedfied 
tn the notification 


2. [Repealed by the Criminal Law Amendment Act, 1935.) 

3. [Repealed by the Criminal Law Amendment Act, 2935.] 

4. [Repealed by the Criminal Law Amendment Act, iW5.] 

5. (.2) Whoever publishes, circulates or repeats in public.any passage from 
Dissemination of ^ newspaper, book or other document copies whereof have been 

contents of pro- declared to be forfeited to His Majesty under any law for the 
scribed document being in force, shall be punished with imprisonment for a 

term which may extend to six months, or with fine, or with both. 

(2) No Court shall take cognizance of an offence punishable under this 
section unless the Local Government has certified that the passage published, circulated 
or repeated contains, in the opinion of the Local Government, seditious or other 
matter of the nature referred to in sub-section (i) of section 99A of the Code o 
Criminal Procedure, 1898, or sub-section (i) of section 4 of the Indian Press 
(Emergency Powers) Act, 1931. 


NOTE. 

This section makes dissemination of contents of proscribed literature an oQence punish 
able under the Code. It enacts the provisions of s. 28 of Ordinance X of 1932 which ran as 
follows :— • 

28. Whoever publishes, circulates or repeats in public any passage from a newspaper 
Dissemination ol took or other document copies rrhereot teen ^ 

contents of pro- forfeited to His hlajesty under any other law for the tune 

senbed document. force, shall be punidiable with imprisonment which may exten to 

six months, or with fine, or with both. 

6. [Repealed by the Criminal Law Amendment Act, 2935.] 
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Molesting a per¬ 
son to prejudice of 
emplojTnent o t 
business 


(J) Whoever— 


(o) with intent to cause any person to abstain from doing or to do any 
act which such person has a nght to do or to abstain from doing, obstructs or uses 
violence to or intimidates such person or any member of his family or person m his 
employ, or loiters at or near a place where sudi person or member or employed 
person resides or works or cames on business or happens to be, or persistently 
follows him from place to place, or interferes with any property owned or used by 
him or derives him of or hinders him in the use thereof, or 

(b) loiters or does any similar act at or near the place where a person carries 
on business, in such a way and with intent that any person may thereby be deterred 
from entenng or approaeWng or* dealing at such place, 

shall be punished with impnsonment for a term which may extend to six months, or 
with fine which may extend to five hundred rupees, or with both. 

Explanation .—Encouragement of indigenous industries or advocacy of 
temperance, without the commission of any of the acts prohibited by this section is 
not an offence under tWs section 

(2) No Court shall take cognizance of an offence punishable under this 
■section except upon a report m writing of facts which constitute such offence made 
by a police officer not below the rank of officer in charge of a police station 


NOTE.- 

This section is intended to punidt picketing. It enacts in a modified form ss. 66 and 
^ of Ordinance X of J932. 

The section makes no limitation in respect of the parties disputing or the nature of 
the dispute giving rise to a situauon where picketing is employed Its application is 
universal Had it been the intention of the legislature to exclude the application of this 
section from cases arising out of industrial disputes, it would have said so m explicit terms, 
more particularly in view of the nature of the majority of the other sections of the Act 
which, have their origin in Ordinances. There is no conflict between this section, and the 
Trade Unions Act (XVI of 1926). 


8. [Repealed by the Criminal Law Amendment Act, J?35.j 
Procedure ia p. Notwithstanding anything contained in the Code of , 

Criminal Procedure, 1898,- 

(») no (3ourt inferior to that of a Presidency Magistrate or Magistrate of 
the first class shall try any offence under this Act; 

(it) an offence punishable under section ..5. .or 7 shall be cognizable by 
the police; 

(in) [Repealed by the Criminal .Law Amendment Act, 1935.] 

(iv) an offence punishable under section 7 shall be non-bailable. 


10 . ( 1 ) 

Power of Local 
Government to 
make certain 
offences cognizable 
and non-bailable. 


The Local Government may, by notification in the local official 
Gazette, declare that any offence punishable under sections 186, 
188, 189, 190, 228. 295A, 298. 505, 506, or 507 of the Indian 
Penal Code, when committed in any area specified in the 
notification shall, notwithstanding anything contained in the 


» R. S. Ruiker. (1»5) 36 Cr. L J. IIW 
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CHAPTER n. 

Surrender of Fugitive Criminals in case op Foreign States. 

3. (I) Where a requisition is made to the Government of India or to any 
Requisition for Govemmait by the Government of any Foreign State for 

surrender. the surrender of a fugitive criminal of that State, who is in or 

who is suspected of being in British India, the Government of India or the Local 
Government, as the case may be, may, if it thinks fit, issue an order to any Magis-' 
trate who would have had jurisdiction to inquire into the crime if it had been an 
offence committed within the local limits of his jurisdiction, directing him to inquire 
into the case. • 


. NOTE. 

An order issued under this sub-section by the Govemroent of Bengal upon a requisition 
made to the Government of India Is held to be invalid, and cannot be “ratified'’ by a 
subsequent order of the Government of India. Where, however, the latter order directs 
the Magistrate in pursuance of the tormer order “and of the statutory pronsions in that 
behalf to enquire into the said case”, the Government gives valid effect to its intention, 
and the Magistrate has jurisdiction to Inquire. ITie only Government competent to issue 
the order lot inquiry is the Government to whom the foreign State has made a requisition 
This function must be performed strictly, and cannot be delegated'. 

(.2) The Magistrate so directed shall issue a summons or warrant for the 
Summons or af^est of the fugitive criminal according as the case appears 

warrant for arrest, to be one in which a summons or .warrant would ordinanly 

issue. 

(5) When such criminal appears or is brought before the Magistrate, the 
Inquiry by Magistrate shall Inquire into the case in the same manner and 
Magistrate. have the same Jurisdiction and powers, as nearly as may he, 

as if the case were one triable by the Court of Session or High Court, and shall take 
such evidence as may be produced in support of the requisition and on behalf of 
the fugitive criminal, including any evidence to show that the crime of which such 
criminal is accused or alleged to have been convicted is an offence of a political 
character or is not an extradition crime. 

(4) If the Magistrate is of opinion that a prime facie case is made ^t in 

support of the requisition, he may commit the fugitive crimina 
Committal prison to await the orders of the Government of India or the 

Local Government, as the case may be. 

NOTE. 

The Magistrate must report the case to the Local Covemment®. 

(5) If the Magistrate is of opinion that a prime facie case is not mAde out 

in support of the requisition, or if the case is one which is bai • 
able under the provisions of the Code of Criminal Procedure or 
the time being in force, the Magistrate may release the fugitive criminal on bad 
NOTE, 

The High Court has the fullest discretion, having regard to the prorisions rctoUng to 
» Rudolf Slallmartn. (1911) 39 Call64. * Ram Saha!, ( 1868 ) T. R. So. 10 of 
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bail in the Cnminal Procedure Code, to Eiant bail to a prisoner against whom proceedings 
are pending under this Act*. 

(6) The Mapstiate shall report the result of his inquiry to the Government 
Magistrate's re- India, or the Local Got'emment as the case may be, and 
port. shall forward, together witii such report, any written statement 

which the fugitive criminal may desire to submit for the consideration of the Gov- 
emmenL 


NOTE 


This sub-section is not a substitute for and does not interfere with proceedings taken 
under s. 491 of the Code of Criminal Procedure. Section 491 is applicable to cases under 
this Act*. 

(7) If the Go\*emment of India or the 1-ocal Government, as the case may 
Reference to be, Is of opinion that such report or written statement nuses an 
High Court 11 important question of law, it may make an order referring such 
necessary. question of law to such High Court as may be named m the 

order, and the fugitii’e criminal shall not be surrendered until such question has 
been dedded. 

(g) If, upon receipt of such report and statement or upon the decision of 
Warrant for sur- question, the Gowmment of India or the Local Gov- 

render. emment. as the case may be. is of opinion that the fugitive 

criminal ought to be surrendered, it may issue a warrant for the custody and removal 
of such criminal and for his delivery at a place and to a person to be named in 
the warrant 


(?) It shall be lawful for any person to whom a warrant is directed in pur- 
Lawfulness o f suance of sub-section (5) to reixivc. hold in custody and convey 
person mentioned in the warrant, to the place named in the 
runt for surrender, warrant, and. if such person escapes out of any custody to which 
he may be delivered in pursuance of such warrant, he may be re-taken as a person 
accused of an offence against the law of British India may be re-taken upon an 
escape. 


(JO) If such a warrant as is prescribed by sub-section (S) is not issued and 
Discharge of executed in the case of any fugitive criminal, who has been 
fugitive^ ^criminals committed to prison under sub-section (4), within two months 
SrT^after ^°two committal, the High Court may, upon application 

months. made to it on behalf of such fugitive criminal and upon proof 

that reasonable notice of the intention to make such application has been given to 
the Government of India or the Local Government, as the case may be. order 
criminal to be discharged, unless suffident cause is shown to the contrary, 

NOTE. 


A Magistrate is not warranted m keeping people m custody on a carre tliat 

criminal proceedings against them are pending in a foreign State. Uefew prcip^ iteps be 
taken agmnst persons detained under the Act, they must be released’. 


1 Rudolf Slallmann, (19U) 39 Cal. 164. 

2 Ibid, distinguishing Rudolf Statlmmn, 
(1911) 38 Cat 547. 


r Kaladii Afamrre't'j 
Unrep. Cr. C 124, * 


Rtiuin. (ISTT' 
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4. (i) \V]iere it appears to any Magistrate of the first class or any Magis- 
Power to trate specially empowered by the Local Government in this be- 

rwu S *'* jurisdiction is 

cfitnin casts. u fugiti%*c criminal of a ForciRn State, he may, if he thinks fit, 

issue a w.armnt for the nrrest of suclt person, on sucli information or complaint and 
on such evidence as would, in his opinion, justify Uie issue of a warrant if the crime 
of whicli he is accused or has been convicted had been committed within the local 
limits of his jurisdiction. 


NOTE. 


A Magistrate may issue n WTirrant when the person to be arrested Js within his jurisdic¬ 
tion. Section I merely provides a prclimitiarj* procedure. Under it an arrest may be effected 
before the receipt of tlic requisition mentioned in s. 3, otherwise tlic crimin.al might esenpe. 
The two sections do not overlap*. 


Issue of warrant (3) The Magistrate sliall forthwith report the issue of 

lonhsvifh. fl warrant under tliis section to the Local Government. 

' (5) A person arrested on a warrant issued under this section sliall not be 

Person arrested detained more tfian two months unless witfiin tluit period tJio 
not to be detained. Magistrate receives an order made widi reference to sucli person 
unless order re* j /,v 

vnsed under section 3. sub-section (J). 


(4) In the ease of a person arrested or detained under this section the pro* 
visions of the Code of Criminal Procedure for tlic time being 
in force relating to ball sliall apply in the same manner ns if such 
ircrson were accused of committing in Briilsli India the crime of whicli he is accused 
or has bren convicted. 

5 . (2) If tlic Government of India or any Local Government is of opinion 

Power ol Got’- lliat Uic crime of which any fugiiiw* criminal of a Fordgn 

order «n- ** accused or alleged to have ba'n convicted is of a politics! 

derscciion 3 when diaracter, it may, if it thinks fit, refuse to issue any order under 
section 3. sub-scction (J). 

(2) Tlie Gowmment of India or the Local Govcmnicnt may also nt atii 
Power of Gov proceedings taken under Uiis Chapter and di^ 

emmem to dis- any warrant issued under this Qiaptcr to be cancelled an e 
charge any pcrvin f arivst sucli wanrant has been issued to be 

in nislody nt any 
time. discharged. 

6. Tl\e etpressions “the Police Macistrate" end "the Seerctarj' o' SteK 
II c I c r e nces to in section 3 ol the Extradition Act, 1B70, slinlt be read as re emn 

ana’‘'-5ii tespecticety to tire Masistratc directed to inquire ’"J” 
retar^* ol S«nte'“in under section 3 of this Act, and to the Go%Tmn'icnt o n la 
GoN'cmmcnt, as the case may be.. 


» A’litlplf fWll) 39 Cal. 164. 
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CHAPTER HI. 


Surrender of Fugiti\-e Criminals in case of States other than 
Foreign States, 


7 . (1) Where an extradition offoice has been committed or is supposed to 
Issue of warrant committed by a person, not being a European British 

by Pobuc^ Agents subject, in the temtories of any State not being a Foreign State, 
in certain cases. pej-sQjj escapes into or is in British India, and the 

Political Agent in or for such State issues a warrant, addressed to the District 
Magistrate of any district in which such person is believed to be, or if such person 
is believed to be in any Presidency-town to the Chief Presidency Magistrate of such 
town, for his arrest and delivery at a place and to a person or authority indicated 
in the warrant, such Magistrate shall act in pursuance of such warrant and may give 
directions accordingly 

NOTE 


Extradition is only a means of bringing the accused before the tribunal having jurisdic¬ 
tion. Extradition proceedings could never limit the jurisdiction of the Court if there is 
nothing on the face of the proceedings to warrant the conclusion that any limitation has 
been imposed. The mere orcurostance that one particular offence is mentioned when ex* 
tradition is demanded does not necessarily lead to the ^inclusion that extradition is allowed 
for the purpose o! the trial only on that diarge, and on no other charge whatever. And 
m any ev'ent it could not exclude a trial and conviction on any charge, which the facta dia* 
closed in the extradition proceedings would suffice to sustain^. 

Under this section there are three conditions precedent for the issue of a legal warrant, 
via., (11 the offence must be an extradition offence, (2) the accused must not be a European 
Bntish subject, and (3) the offence must have been <t>ininitted or must be supposed to have 
been committed by the accused in the temcones of the State Without all these three 
conditions being fulfilled, the Political Agent would have no authonty to issue a warrant 
under this section^. 

A District Magistrate who is addressed with a view to the execution of a warrant issued 
by a Political Agent of a Native State under clause (1) of this section must actm pursuance 
of sudi warrant and has no authority to ascertain whether a ptima jaeie case exists against 
the accused or not*. >Vhere a warrant has been issued by the Political Agent under this 
section, its execution by the Distnct Magistrate or Chief Presidency Magistrate m British 
India, m accordance with the Act, is according to the Calcutta High Court an executive 
act, and the High Court cannot interfere in revision with the proceedings of the Magistrate 
and the order to surrender the fugitive crinunal, but if the latter considers himself aggrieved 
thereby, he can invoke the action of the Government under 15*. The Bombay High Court 
has, however, dissented from this view and held that the order to surrender is a judicial order, 
which can be revised by the High Court dther under s 439 or s S61A, or interfered with 
under a 491 of the Criminal Procedure Code*. Hie iriew of the Patna High Court is in 
agreement with the Bombay view*. 

On a requisition made to him by a Native State, the Political Agent, who was also a 
District Magistrate, issued a warrant under this section to arrest the accused. The latter 


1 Khoda Uma, (1892) 17 Bom 369, 374, 
375. 

* Sandal Singh v. District Magistrate, 
(1934) 56 All 409. 

J Ciyim Ckand. (1908) P. R Na 3 of 
1909, 9 Cr. L J. 3. 

4 CuUi Sahu, (1914) 42 Cal 793. 


i Bat Aisha. (1928) 31 Bom. L R 62. 
53 Bom. 149 ; Popatbhai Becharsin^i, (1929) 
Cr. Rev. No 93 of 1929, decided by Kemp 
and Baker, JJ., on May 7. 1929 (Bom. Un- 
«p.). 

4 Jaspal Bhagat, (1921) 1 Pat 57. 
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surrendered of has own accord and the warrant was returned unexecuted. The Political 
Agent then issued a certificate under s. 188 of the CruninaJ Procedure Code. 1898, that the 
accused should be tried in British India. Subsequently, the Slate auihoriUes pr^ed for 
the accused s surrender, and the Political Agent accordingly ordered the accused to be handed 
over to the State for trial. It was held that it was not open to the Political Agent to recall 
the certificate issued by him under s. 188 of the Cnnrinal Procedure Code. 1898, and that the 
order passed by him allowing the trial in the Native State was unsustainable'. 

Power to grant bail.—A Biiti^ Indian Magistrate to whom a warrant has been 
addressed under this section has no power to admit to bail a person arrested under it apart 
from the provtstons of ss. 8 and 8A2. 

(2) A warrant issued as mentioned in sub-section (I) shali be executed in 
E X e c u tion of manner provided by the law for the time being in force wth 
such warrant. reference to the execution of warrants, and the accused person, 

when arrested, shall be produced before the Djstnct Magistrate or Chief Presidency 
Magistrate, as the case may be, who shall record any statement made by him; such 
accused person shall then, unless released in accordance with the provisions of this 
Act, be forwarded to the place and delivered to the persem or authority indicated in 
the warrant 


NOTE. 


Clause (^) of this section presenbes the way in which the wanants in connection 
with "an extradition offence ’’ referred to in d. (I) shall be executed. In a case where the 
warrant is in conneaion with an offence under s. 393, whidi is an extradition offence men* 
tioned in the first schedule, it is cl {2) of this section and not 8. 8. whidi Is applicable 
because s, 8 does not specify distinctly that the proadure laid down therein i* for “*** 
tradition offence". Section 8 only emphasises the fact that in either of these drcumstancea 
if the hfagistrate feels inclined to do so he oiay report the case to the Local Governing®. 

IVhere the accused were charged with receiving property stolen in the commission o 
a dacoity in Indore but it appeared that the property was received in British India, it was 
held that the accused could not be surrendered under the warrant of the Political Agent*. 

Wiere in the warrant issued by the Political Agent the accused is dearly well 
to ensure identity and the place at which and the authority to whom delivery is to be ^ e 
are mentioned, the warrant is not wanting in particulars required by law and is not m e- 
finite in such of its terms as are required by clause (I) to be stated therein*. 


{3) The provisions of the Code of CriminaJ Procedure for the time being 
Proclamation in force in relation to prodamatimi and attadunent 


and attachment in (jf persons absconding shall, ..with any necessary 


modifications, 


=>pp'y “S' ^ 

trate or Chief Presidency' Magistrate wider this section as if the warrant na 
issued by himself. 

8. (I) Where a Political Agwt has directed by endorser^ on 
Release on dv- warrant that the person for whose arrest it is issued tm 

ing Sty ^ leased on executing a bond with suffia^f sureties for his ^ 

dance before a person or authority indicated in this behalf in the warrant a a 


, (1873) P- R- ^*0. U of 


1 Vatifsahib Allisakeb JhagirJm, (1912) * f/ukam Chond. ' 

llBom. U..R. 13 Cr. U J437.„ „ (1931) ? O. W N- ^ 33 


* AtuTiidhar Bhagieandas, (191B) 20 Bom. 
»- R 1009. 43 Bom. 340. 

* Madatt Sahu. (1934 ) 35 Cr, L. ;. 375. 


Cr. 1- y. na. Ct- c. < 


INDIAN EXTRADITION ACT. 


1339 


fied time and place, the Magistrate to whom the warrant is addressed shall on such 
secunty being given release such person from custody. 

(2) ItTicn secunty is taken under this section, the Magistrate shall certify 
Mapsirate t o ^ Political Agent who issued the warrant, and shall 

retain bond retain the bond. 


(J) If the person bound by any such bond docs not appear at the time and 
Re-arrest incase specified, the Magistrate may, on beiig satisfied as to his 

of default default, issue a warrant directing that he be re-arrested and hand¬ 

ed tn’er to any person authorized by the Pohlrcal Agent to take him into custody. 

(4) In the case ol any bond executed under this section, the Magistrate 
Deposit m lieu exercise the powers conferred by the Code of Criminal Pro¬ 

of bond, and for- cedure for the time being in force in relation to taking a deposit 
feiiure of bonds execution of a bond and with respect'to the for¬ 

feiture of bonds and the discharge of sureties 
NOTE. 

UTicre a person was arrested upon a warrant issued by "a Political Agent under this 
Act. and was placed before a Mapstrat^ and such Magistrate passed an order releasing him 
on bail and directing him to appear before the Political Agent on a certain date, although 
then was no endorsement on the warrant giving the Magistrate power to pass such an order, 
it was held that in the absence of such an endorsement under this section the Magistrate 
had no authority to pass such an order'. 


8A. Notwithstanding anything contained in section 7, sub-section (2), or in 
Power to report 8, when an accused person arrested in accordance with 

case for orders of the provisions of section 7 >s produced before the District Magis- 

local Goveroment Presidency Magistrate, as the case may be; zsi 

the statement (if any) of such accused person has been recorded, such Ma g-V-y* 
may, if he thinks fit, before proceeding furtliCT report the case to the Local G'-'r- 
emment and, pending the receipt of orders on such report may detain such atsraef 
person in custody or release him on his executing a bond with sufTicicnt fcrgis 5:r 
his attendance when required*. 


NOTE. 

If the person whose extradition is sought is a British subject a 
discretion vested by a treaty might possibly be exercised by the Local Cwerr-x/r' J> 
raise the point before the District Magistrate, who would then refer Lbt nrtfj t;r otitzy 
of the Local Government under this section'. 


9 . 'Where a requisition is made to the Government of India tx Ut any L«al 
Requisitions by Government by or on behalf of any State ry/ L^jr a Porei-' 

rSSi, sit J’fivirtir ^ 

nutted an offence m the temtones of such 

shall (except in so far as relates to the taking of evidence to li'/’/w that the c^^’ 
is of a political character or is not an extradition crime) t* dca'* with fn sce^"^ 
with the procedure prescribed by section 3 for requisition by the 


* Raj Kumar Dull V Tothal Stjc, (1907) 
12 C W. N. 602. 7 C. L. J. 171, 7 Cr. U J. 
198. 


1913 ™3,'^ -I ‘">< 1 ^ ^ 
’ Ld Kfat. (1933'^ 
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of any Foreign State as if it were a requisition made by any such' Govemmait under 
that section: 

Provided that, if there is a Pditical Agent in or for any such State, the requi¬ 
sition shall be made through sudi Potiticaf Agent. 

NOTE. 

This section only applies whoi a nequisititwi has been made to the Government of 
India or to a Local Gweroment and not when a warrant has been addressed to the District 
Magistrate^ 

10. (2) If it appears to any Magistrate of the first class or any Magistrate 
Power to Magis- empowered by the Local Government in this behalf that a person 
rSits of limits of his jurisdiction is accused or suspected 

certain cases of having committed an offence in any State not being a Foreign 

State and that such person may lawfully be surrendered to such State, or that a 
wanant may be issued for his arrest under section 7, the Mapstrate may, if he thinb 
fit, issue a warrant for the arrest of such person on such information or complaint and 
on such evidence as would, in his opinion, justify the issue of a warrant if the offence 
had been committed within the local limits of his jurisdiction 

(2) The Magistrate shall forthwith report the issue of a warrant under this 

Issue of warrant section, if the offence appears or is alleged to have been c^* 

to bjL reported mitted in the territories of a State for which there is a Political 

° ^ Agent to such Political Agent, and in other cases to the Local 

Government. 

(3) A person arrested on a warrant issued under this section shall not 

Limit of timed without the special sanction of the Local Government, be de- 

delation of person tained more than two months, unless within such period Ihe 

Magistrate receives an order made with reference to such person 
in accordance with the procedure prescribed by section 9, or a warrant for the arrest 
of such person under section 7. 

{4) In the case of a person arrested or detained under this section, the prp* 
visions of the Code of Criminal Procedure for the time being 
■ force relating to bail shall apply in the same manner as if suA 

person were accused of committing in British India the offence with which he 
charged. 

NOTE. 

"When a person within British territory is suspected or accused of having ccromitted 
an offence in any State not being foreign State, and there is neither a waaant for his 
nor requisition for his surrender from such States a Magistrate may proceed agrin^t ^ 
under this section, but it is an essential ingredient of that procedure that a warrant too 
be issued. When sudi person is arrested by (he police merely on an order from the ^ 3^ 
trate without any w ar r ant and in his aibsequent detention the restrictions imposed ^ j 
section an* ignored, the arrest and ifetentioa are iilega} and such person must ^ . 

liberty on his making an application under 491, Criminal Procedure Code. Ev«m i * 
arrest be by the police on their own responsibility, the subsequent detention of the 
arrested must be. by virtue of 8. 23. subject to the restrictions laid down in this section, 
detention without those restrictions being pven effect to is illegal^. 

* /«/>aI BJioioi, (1921) 1 Pat, 57. * Sanlofiir £oma, <19341 39 C. W. N. 2®^. 
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This secticm applies only if the warrant issued under s. 7 is legal, but absconding from 
jail not bemg one of the o0ences mentioned in Schedule I of this Act, a warrant for arrest 
on such a charge does not fall within s. 7*. IVhere a person is arrested without a warrant 
other under s. 54 (g) of the Cnmmal Procedure Code or under s. 33 (g) of the Bombay City 
Police Act, 1902, and detained by a hlagistiate under s 23 of this Act, sudi Magistrate has 
power to release the arrested person on bail under s 10 (4) of this Act2. 

11 . (1> A person accused ol an offend committed in British India, not 
Surrender of per- being the offence lor which his surrender is asked, or undergoing 
son accused of, or sentence under any conviction m British India, shall not be 
tm^for"offen(^ surrendered m oimpliance with a warrant issued by a Political 
Bntish India. Agent under sectiwi 7 or a requisition made by or on behalf of 
any State not being a Foreign State under section 9, except on the condition that such 
person be re-surrendered to the Government of India or the Local Government, as 
the case may be, on the termination of fus trial for die offence for wWch his surrrader 
has been asked : 

Provided that no such condition shall be deemed to prevent or postpone the 
execution of a sentence of death lawfully passed. 

(2) On the surrender of a person undergoing sentence under a conviction 
Suspenaoa of Bntish India, his sentence shall be deemed to be suspended 
sentence on sur- until the date of Ws re-surrender, when it shall revive and have 
effect for the portion thereof which was uneapired at the tims; 

of his sunender. 

12, The provisions of this Chapter with reference to accused persons shall, 

Application of necessary modifications, apply to the case of a person 

Copter to con* who, having been convicted of an offence in the territories of any 
victed persons. ^ Foreign State, lias escaped into or is in British 

India before his sentence has expired 

13 , Every person who is accused or convicted of abetting or attempting to 
Abetment and conimit any offence shall be deemed, for the purposes of this 

attempt Chapter, to be accused or convicted of having committed such * 

offence, and shall be liable to be arrested and surrendered accordingly. 

14, It shall be lawful for any person to whom a warrant is directed m pursu- 

Lawfulness of provisions of this Chapter, to receive, hold in custody 

custody and re- and convey the person mentioned in the warrant, to the place 
r^t"^is^e^^under in the warrant, and. if such person escapes out of any 

Qiapter. custody to which he may be debvered in pursuance of such war¬ 

rant, he may be re-taken as a persem accused of an offence against the law of British 
India may be re-taken upon an escape. 


15 . The Government of India or the Local Government may, by order, stay 


Power of Gov¬ 
ernment to stay 
proceedings and 
discharge person 
in custody. 


any proceedings taken under this Chapter, and may direct any 
warrant issued undCT Uus Chapter to be cancelled, and the per¬ 
son for whose arrest such warrant has been issued to be dis¬ 
charged. 


1 Jaipal Bhagat. (1921) 1 Pat 57. L,a984, 7 Bom. Cr. C 227, 26 Cr.L.J.W8 

2 ShTiTom Shambudayol, (1924) 26 Bost. 
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NOTE. 

The Bombay High Court has laid down that this section ousts the jurisdiction of the 
High Court to inquire into the propriety of the warrant; but leaves open the question of the 
High Court's power to interfere with a MagKtaLte'a action, if it was provM that such action 
was consequent upon a warrant issued by a Political Agent which was plainly illegal'. 
Similarly, the Calcutta High Court agreeing with this view holds that where the order of 
the Magistrate is sougfit'to be justified under an authority supposed to be derived from the 
law, but is m fact without jurisdiction, sudi order is revisable by the Court at the instance 
of the party whose liberty is affected by it*. .The Patna High Court has held that althcm^ 
this section empowers the Government of India and the Local Government to stay proceedings 
taken under Chapter HI of the Act and to direct any warrant to be cancelled and the accused 
person to be arrested, this does not oust the jurisdiction of the High Court to interfere m 
3 case where action under the Act has not been under a valid warrant*. 

There is no provision in this Act making an inquiry by a competent British Court in 
British India into the truth of the accusation, whether in the presence of the accused or 
otherwise, a condition precedent to the issue and execution of the warrant of the PoliticaJ 
Agent under this section^. 

16. The provisions of this Chapter dtall apply to an offence or to an eitra- 
Apphcation of dition offence, as the case may be, committed before the passing 

Chapter to offences of thjs and to an offence in respect of which a Court of 
committed beioTc 

Its commencement. British India has concurrent jurisdiction. 

17 . (J) In any proceedings under this Chapter, dibits and depositions 

(whether received or taken in the presence of the persori against 
whom they are used or not) and cc^ies thereof, and official certi* 
deposiuons and ficates of facts and judtaal documents stating facts, may, if duly 
other documents, authenticated, be received as evidence. 

(2) Wanants, depositions or statements on oath which purport to have 

Authentication of of JusUce 

the same. India, or copies thereof, and certificates -of, or judicial 

ments stating the fact of, conviction before any such Court, shall be deemed du y 
authenticated,— 

(a) if the warrant purports to be signed by a judge, Magistrate or officer o 
the State where the same was issued or acting in or for such State; 

(b) if the depositions or statements or copies thereof purport to be ccitm 
under the hand of a Judge, Magistrate or officer of .the State where the same were 
taken, or acting in or for sudi Static, to be the original depositions or statements o 
to be true copies thereof, as the case may require; 

(c) if the certificate of, or judicial document stating the fact of, a 

tion purports to be certified by a Judge, Magistrate or officer of the State where e 
conviction took place or acting in or for such State ; • j- • i 

(d) if the warrants, depositions, statements, cc^ies, certificate ^d ju «33 

documents,'as the case may be, are authenticated by the oath of some witness or y 
the official seal of a minister of the State where the same were respectively issu 
takwi or given. - * » 

» fluseirtany Niazolly. (1905) 7 Bom. U > Jaipol Bhafal. (1921) 1 Pat. 57. 

R. 463. 2 Cr. L, J. 439 . « Hustinally Niaidiy. sup. 

a Cuinsahu, (1913) 41 Cal. 400. 
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(J) For the purpose of this section “warrant" includes any judicial docu- 
DcfiniUon of authonsing the arrest of any person accused or convicted 

“ warrantof an offen(». 

NOTE 

In all cases where mquine» arc held by a Magistrate with a view to extraditing an 
accused person, it would be desirable that they should, if possible, be present thereat* 

18. Nothing in this Chapter shall derogate from the provisions of any treaty 
Chapter not to extradition of offenders, and the procedure provided by 

derogate from any such treaty shall be followed in any case to which it applies, 
treaties. provisitxis of this Act shall be modified accordingly. 

NOTE. 

This Act IS the law of the land, not, so far as the third chapter is concerned, to be 
applied for this or that country by Order in Council or by any specal means. If some 
speaal procedure has been arranged by treaty, this secticm provides that it may be followed; 
but if the Government should choose to exercise the powers given by the Act, no municipal 
Court can mterfere on the ground that the Coveniinent had undertaken to act otherwise 
by treaty*. 

The offence of cheaung is an extradition offence so far as British India is concerned 
in view of this section, notwithstanding its omission from Article 4 of the treaty between 
the British Indian Government and the Hyderabad State’. . 

The East Indian possessions of France are not a “ Foreign Slate " as defined in this 
Act. The procedure to be obsen.'ed in extradition proceedings between the Bntish Indian 
Government and the authorities in the French Settlements in India is that presenbed by 
Article 9 of the Treaty of 1815 between Great Bntain and France, the legislative sanction 
for whidi has been provided by & 18 of this Act Article 9 of the Treaty of 1815.hav¬ 
ing provided for surrender on demand, a more elaborate procedure cannot be superimposed 
by the unilateral act of the High Contracting Parties. Nor is it open to a municipal Court 
to say that the accused should in such cases be surrendered witli a certain procedure. 
Where criminal proceedings were instituted in Pondidierry against two Bntish subjects for 
theft committed therein and the Governor of Pondicherry applied to a District Magistrate 
in British India for their extradition. It was held that the Magistrate was boimd to arrest 
the persons proceeded against and hand them over to the French authorities without fur¬ 
ther inquiry*. i 


CHAPTER IV. 

Rendition of Fugitive Offenders in His Majesty’s Dominions 

Application of 19* puipose of applying and canying into effect 

Fugitive Offenders in British India the provi^ons of the Fugitive Offenders Act, 1881, 
Act. 1881. ^ following provisions are hereby made ;— 

(а) the powers conferred on “Governors’’ of Bntish possessions may be ex¬ 
ercised by any Local Government: 

(б) the powers conferred on a “Superior Court” may be exercised by any 

Judge of a High Court: ' • - 

(c) the powers conferred on a “Magistrate” may be exercised by any Magis- 

» Huseindly Niczally, (1905) 7 Bom. L. Bom. L. 1009, 43 Bom. 340 ' 

R. 463, 2 Cr. L. J. 439. ' ♦ AfMlftu Jieddi. In re. (1930) 59 h 

2 A/oonga Lai Keol, (1933) 12 Pat. 347. J, 278, 32 Cr. L. J. 426. 

’ Murlidkar Bhagwandat, -(1918) 20 ' ' * • . 
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tntte of tJjc fim dnss or by anj* Mapstrate Gwr<»Tvtio.xi by ihc Local GowTOnu-ot in 
Hint bchnlf: and 

(d) Ilk' ojTt'ncx's ctimr.nticd in Britisli India to whicli the Act ar-plkSs arc 
pimc)*, tmasi.'CT. and an)' odiwt* punishable under tJie Indian Rnal GxJc m'tb riga’ccj 
impris^xnnk-jjt for a tenn of months or nwne or m'th anj’ jmsaier punishment. 

CHAPTER V. 

Offenos COMMtnm Af &.A. 

20. Wicro the Gov'cmnwit of anj* Stale ciuiside India nwkes a wquisitioa 

, . for the sumuider of a persevt accused of an orTeoce ewnmitted cn 

bivtrd asT)' x-ossd m the hish sc.as whid) cxjuks into anj’ port of 
oj y'^.nce British Indi.'u the Ltvn! Go\'cfnment and any Mapstrate !«'■• 

ted a. sea. junsdiciioa in sudi port and autlwrired by ll>e Loal Gowm- 

ment \n this bdialf nvij' cxcrtisc the poxvers confenvd by this Act 

CHAPTER VI. 

Execution' or CoMMissiiaNs jssxtp bv Criminal Courts oursiris 
Hmiitii iNWv. 

21. The tc^imaT)' of an)' witness n»)* be obtained in reJ.ati.xn to anj* crinu' 
KwccUon of matter pending in an)- Court or tribun-al in anj- coenti)* cr 

o'cimjssf.vjs issmO place cctside British Indw in Kke nwnnef as it kw)’ bJ 

•''ny civil matter under tl« provisions of the Code of O'viJ 
India. rrvwxJure for the time bcinj in fonro with r«r*Nt to cownts- 

tarn and Ute provisions of that Code rdalin;: ihavro sh.vIJ he censtroed ai if the 
term *',<aU*‘ indudcd a criminal proceedin.?* 

rVovaded th.al this svvrtion sh.all not apply when the evidence is mjeired f'^ 
a CcAirt or tnbawvl in an)* State outside India other than a British Ccart and the o:Trt>x' 
is of a political characicr. 

CHAPTER VII . 


SlTnxMENTAU 

IWr In naVt '■'J Cox-iTOir G«lfral in Citindl irjy r.'.Ve 

ruW rules to can)’ out the pctivises of this Act. 

<r> In partk*ul.ir .vid vrithoat prejudice to the exntnVt)' of the 
pooYr. such rules n«j’ provide f»vr— ^ , 

(cl the rwnov'al of pri^vaocts accused or in custodj' under ths Art. 
their control and m.ain:en.vnee until such lime as they are Kvnded over to the p-*^ 
n.vmed in the n a i r a nt as arc entiUed to rcoriv'c them: , , ^ 

(M the scsruTC and disposition of any pri’pertv* which is the o.. 

required for prevvf of. ,vn)- alleiccd aUcocc to which this Art .’ippl«^ 5 
(r) the pursuit and arrest in Briti^ livdlv. b.e orlxarrs of the 
or other prrservs authorirol in tlu* bdvalL of p«wvw accused of o.'frtves 


elsewhere; and . 

(d\ the pweedurt and pmetice to he ohsenvd in catradiavn 
(.tl Rules trade under this srerioo shall he rcyis.h{d w the X*aa«* 
India and shall ihereutv-Ti haw dTcd ss if tfurted bj* this .^rt- 
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23. Notwithstanding anything in the Code of Criminal Procedure, 1898, 

Detention of per- person arrested without an order from a Magistrate and 

sonsarrested under without a warrant, in pursuance of the provisions of section 54, 
clause seventhly, of the said Code, may, under the orders of 
1698. ’ a Magistrate withm the local limits of whose jurisdiction such 

arrest was made, be detained m the same manner and subject to the same restrictions 
as a person arrested on a warrant issued by such Magistrate under section 10. 

NOTE. 

This section applies to cases where a person is arrested under s 54(7), Criminal 
Procedure Code, and that provision applies to cases *here the police act on iheir 
responsibility, without any warrant and without e\’en any order from a Magistrate*. 

24. [RepealsA [Repealed by Act X of 1914, 5. 3, Sch. IL\ 

THE FIRST SCHEDULE. 

Extradition Offences. 

ISee section 2, clause (h), <in<i Chapter W {Surrender o) Fugilife Crtminah in ease oj 
States otfter Ihan Foreign States) ) 

{The sections referred to are the sections of the Indian Penal Code.) 

Frauds upon aeditois (section 206). 

Resistance to arrest (section 224). 

Offences relating to coin and stamps (sections 230 to 263A). 

Culpable homiade (sections 299 to 301). 

Attempt to murder (section 307). 

Thagi (sections 31Q, 311). 

Cau^g miscarriage, and abandonment of diUd (sections 312 to 317). 

Causing hurt (sections 323 to 333). ■ 

Wrongful confinement (sections 347, 348). 

Kidnapping and slavery (sections 360 to 373). 

Rape and unnatural offences (sections 375 to 377). 

Theft, extortion, robbery, etc. (sections 378 to 414). 

Cheating (sections 415 to 420). 

Fraudulent deeds, etc. (sections 421 to 424) 

Mischief (sections 425 to 440). 

Lurking house-trespass (sections 443, 444)*. 

Forgery, using forged documents, etc. (sections 463 to 477A). 

Desertion from any unit of Indian States Forces declared by the Governor General in 
Oounal, by Notification in the Gazette of India, to be a unit desertion from which is an 
•extradition offence*. 

Piracy by law of nations. 

Sinking or destroying a vessel at sea, or attempting or conspiring to do so. 

Assault on board a ship on the high seas with intent to destroy life or to do grievous 
bodily harm, 

ReTOlt or conspiracy to revolt by two or more persons on board a ship on the hi^ 
seas against the authority of the master. 

I Sanlabir (1934)39 C W. N. 285 4 Substituted by Act XVI of 1922, s. 2 

* Substituted for s 446 by Act X of 1914, and amended by Act VIII of ISOO Sdi. 

.Sen I. 


1- C 43 
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Any offence against any section of the Indian Penal Code or against any other lavr 
is-hich may, from time to time, be specified by the Governor General in Council by notification 
in the Gazette of India either generally for all States or specially for any one or more States. 

THE SECOND SCHEDULE. 

[Enaetments Repealed.] 

{Repealed by Act X of \m.-Sch. JL] 



THE INDIAN MERCHANDISE MARKS ACT. 1889. 
(Act No. IV of 1889.) 


An Act to amend the Law relating to Fraudulent Marks on merchandise. 
Whereas it is expedient to amend the law relating to fraudulent marks on 
merchandise, It is hereby enacted as follows .— 

Title, extent and ^ Called The Indian Merchan- 

commencement. disc Marks Act, 1889 

(2) It extends to the whole of British India ; and 

(3) It shall come into force on the first day of April, 1889. 


2. In this Act, unless there is something repugnant in 
Definitions. subjett or context,— 

(i) " trade mark *' has the meaning assigned to that expression in section 478 
of the Indian Penal Gide as amended by this Act: 

{2) " trade description *’ means any description, statement or other indication, 
direct or indirect,— 

(a) as to the number, quantity, measure, gauge or weight of any goods, or 

(() as to the place or country in which, or the time at which, any goods 

were made or produced, or 

(c) as to the mode of manufacturing or producing any goods, or 

(d) as to the material of which any goods are composed, or 

(e) as to any goods being the subject of an existing patent, privilege, or 

copyright; 

and the use of any numeral, word or mark which according to the custom of the 
trade is commonly taken to be an indication of any of the above matters shall be 
deemed to be a trade description within the meaning of this Act: 

(3) “false trade description" means a trade description which is untnie 
in a material respect as regards the goods to which it is applied, and includes ei’ey 
alteration of a trade description, whether by way of addition, effacement or otherris?; 
where that alteration makes the description untrue in a materia] respect, and Ibe 
fact that a trade description is a trade mark or part of a trade mark shall not prei-snt 
such trade description being a false trade description within the meznbg 

Act: 

(4) “goods" means anything which is the subject of trade or 

and * ' 

(5) “name" includes any abbreviation of a name 


3 . ISubsltlutton of new secltons for sections 478 to 489 of lit pend 
Code, reproduced,] 


Trade Descriptions. 


4, (I) The provisions of this Act respecting the tA a /s'*' 

trade description to goods or respecting rr/j’ *<, 

Te de^aip&m k ,ppU«J. Shall ertoi la 'a, ^ 

tiefimtion of false goods of any such numerals, words or r 

trade desaiption. combination thereof, whether includb^ % L'a-*? '' 

as are or is reasonably calculated to I»d persons to believe tiat iy- gr- ‘ 
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facture or merchandise of some person other than the person whose manufacture or 
merchandise they really are and to goods having such numerals, words or marks, or 
arrangement or combination, applied thereto. 

(2) The provisions of this Act respecting the application of a false trade 
description to goods, or respecting goods to which a false trade description is applied, 
shall extend to the application to goods of any false name or initials of a person, 
and to goods with the false name or initials of a person applied, in like manner as 
if such name or initials were a trade description, and for the purpose of this enact¬ 
ment the expression false name or initials means as applied to any goods any name 
or initials— 

(c) not being a trade mark, or part of a trade mark, and 

(6) being identical with, or a colourable imitation of, the name or initials 

of a person carrying on business in connection with goods of the same descriptiwi 

and not having authorised the use of such name or initials. 

(3) A trade description which denotes or implies that there are contained 
in any goods to which it is applied more yards, feet or inches than there are contained 
therein standard yards, standard feet or standard inches is a false trade description. 

Application of 5- (i) person shall be deemed to apply a trade 

trade descriptions. description to goods who— 

(«) applies it to the goods themselves, or 

(6) applies it to any covering label, reel or other thing in or with which 

the goods are sold or are exposed or had in possession for sale or any purpose of 

trade or manufacture, or 

(c) places, encloses or annexes any goods which are sold, or are exposed or 
had in possession for sale or any purpose of trade or manufacture, in, with or to 
any covering, label, reel or other thing to which a trade description has been 
applied, or 

(d) uses a trade description in any manner reasonably calculated to lea 
to the belief that the goods in connection with which it is used are designated or 
described by that trade description 

(2) A trade description shall be deemed to be applied whether it is woi’cn, 
impressed or otherwise worked into or annexed or affixed to the goods or any covenng, 
label, reel or other thing. 

(3) The expression "covering" includes any stopper, cask, botUe, v . 
box, cover, capsule, case, frame or wrapper, and the expression “label m u 
any band or tid;et. 


NOTE. 

The improper use of a trade-name may fall under this section apd be punishable un 
a. 6 or s. 7 as a false trade description*. 

6. If a person applies a false trade description to goods, he 
Ppniitv for atv ‘0 provisions of this Act. and unless he pro^-cs jw 

pl>-inK a false trade without intent to defraud, be punished with **npn*® ^ ^ 

desenpUon. ^ ^hich may extend to three months or with fine 

may extend to two hundred rupees, and in case of a second or 
with imprisonment which may extend to one year, of with fine, OT wi 


* Anath ffath Dey. (1912) 40 CaL 281. 
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7 . If a person sells, or exposes or has in possession for sale 
in^^ds to wWch purpose of trade or manufacture, any goods or things to 

a false trade des- which a false trade description is applied, he shall, unless he 
cripUoa is applied 

(fl) that, having taken all reasonable precautions against committing an 
offence against this section, he had at the time of the commission of the alleged 
offence no reason to suspect the genuineness of the trade description, 
and 


(6) that, on demand made by or on behalf of the prosecutor, he gave 
all the information in his power with respect to the persons from whom he obtained 
such goods or things, or 

(c) that otherwise he had acted Innocently, 
be punished with imprisonment for a term which may extend to three months, or 
with fine which may extend to two hundred rupees, and in case of a second 
or subsequent conviction with imprisonment which may extend to one year, or with 
fine, or with both. 


Unintentional Contravention of the Law relating to Morks and Descriptions, 
8 . Where s 


Unintentional 
contravention o f 
the law relating to 
tsarks and desmp* 
tlOQS. 


person is accused under section 482 of the Indian Penal Code 
of using a false trade mark or property mark by reason of his 
having applied a mark to any goods, property or receptacle in 
the manner mentioned .in section 480 or section 481 of that 
Code, as the case may be, or under section 6 of this Act of 
applying to goods any false trade description, or under section 485 of the Indian 
Penal Code of making any die, plate or other instrument for the purpose of counter¬ 
feiting a trade mark or property mark, and proves— 

(a) that in the ordinary course of bu^ness he is employed, on behalf of 
other persons, to apply trade marks or property marks, or trade descriptions, 
or, as the case may be, to make dies, plates or other instruments for making, or 
being used in making, trade marks or property marks, and that in the case which 
is the subject of the charge he was so employed and was not mterested 
in the goods or other thing by way of profit or commission dependent on the sale 
thereof, and 

(b) that he took reasonable precautions against committing the offence 
charged, and 

(c) that he had, at the time of the commission of the alleged offence, no 
reason to suspect the genuineness of the mark or description, and 

id) that, on demand made by or on behalf of the prosecutor, he gave all 
the information in his power with respect to the persons on whose behalf the mark 
or description was applied, 
he sliall be acquitted. 


Forfeiture of Goods. 

9 ,. (I) When a person is convicted under section 482 of the Indian Penal 
Forfeiture of ^ mark, or under section 486 of that 

goods. Code of selling, or expoang or having in possession for sale or 

any purpose of trade or manufacture, any goods or things with a counterfeit trade 
mark applied thereto, or under section 487 or section 488 of that Code of 
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or making use of, a false mark, or under section 6 or section 7 of this Act of applying 
5 false trade description to goods or of sdling, or exposing or having in possession 
for safe or any purpose of trade or manufacture, any goods or things to which a false 
trade description is applied, or is acquired on proof of the matter or matters 
specified in section 486 of the Indian Penal Code or section 7 or section 8 of this Act, 
the Court convicting or acquitting him may direct the forfeiture to Her Majesty 
of all goods and things by means of, or in relation to, which the offence has been 
committed or, but for such proof as aforesaid, would have been committed. 

(2) When a forfeiture is directed on a conviction, and an appeal ties against 
the conviction, an appeal shall he against the forfeiture also. 

(3) When a forfeiture is directed on an acquittal and the goods or things 
to which the direction relate are of value ex^eding fifty rupees, an appeal against 
the forfeiture may be preferred, within thirty days from the date of the direction, 
to the Court to which in appealable cases appeals lie from sentences of the Court 
which directed the forfeiture. 


Amendment oi the Sea Customs Act, J878. 

. d t t For clause (d) of section 18 of the Sea 

section” T™ Art Customs Act, 1878, the hUowing shall be substituted, 
Vlll of 1878. namely ;— 

" (d) goods having applied thereto a counterfeit trade mark within 
meamrig of the Indian Penal Code, or a false trade description within the meaning 
of the Indian Merchandise Marks Act, 1889; 

[e) goods made or produced beyond the limits of the United Kingdom and 
British India and having applied thereto any name or trade mark being, or pur¬ 
porting to be * • ' the name or trade mark of any person who is a 
manufacturer, dealer or trader in the United Kingdom or in British India, unless-- 

(1) the name or trade mark is, as to every application thereof, accompanied 
by a definite indication of the goods having been made or produced in a place beyon 
the limits of the United Kingdom and Britidi India, and 

(«) the country in which that place is situated is in that indicaticwi 
indicated in letters as large and conspicuous as any letter in the name W 
trade mark, and the same language and character as the name or tra 
mark 

(2) To section 18 of the Sea Customs Act. 1878, as amended by su 
section (1), the following shall be added, namely 

“ (/) piece-goods, such as are ordinarily sold by length or by the pi 
which— 

(i) have not conspicuously stamped in English numerals on ^ch ^ 

length thereof in standard yards, or in standard yards and a fraction o su 
yard, according to the real length of the piece, and 

f») have been manufactured beyond the limits of India, or 

(ill) having been manufactured within those limits have been manufa^r^^ 
beyond the limits of British India in premises which, if they we ^ 
British India, would be a factory as defined in the Indian Factories 
1881 
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11 . The following shall be added after s. 19 of 
the Sea Customs Act, 1878, namely:— 

Before detaining any such goods as are or may be specified 
m or under sectitm 18 or section 19, as the case may be, or taking 
any further proceedings with a view to the confiscation thereof 
under this Act, the Chief Customs-officer or other officer 
appointed by the Local Government in this behalf may require 
the regulations under this section, whether as to information, security, conditions or 
other matters, to be complied with and may satisfy himself in accordance with those 
regulations that the goods are such as are prohibited to be imported. 

(2) The Governor General in Council may make regulations, either general 
or special, respecting the detention and confiscation of goods the importation of 
which is prohibited, and the conditions, if any, to be fulfilled before such detention 
and confiscation, and may by such regulations determine the information, notices 
and secunty to be given, and the evidence requisite for any of the purposes of this 
section and the mode of verification of such evidence. 

(5) Where there is on any goods a name which is identical with, or a 
colourable imitation of, the name of a place m the United Kingdom or British India, 
that name, unless accompanied in equally large and conspicuous letters, and in the 
same language and character, by the name of the country in which such place is 
situate, shall be treated for the purposes of sections 18 and 19 as if it were the name 
of a place in the United Kingdom or British India 

(4) Such regulations may apply to all goods the importation of which is 
prohibited by section 18 or under section 19. or different regulations may be made 
respecting different classes of such goods or of offences in relation to such goods. 

(5) The regulations may provide for the informant reimbursing any public 
officer and the Seaetary of State for India in Council all expenses and damages 
incurred in respect of any detention made on his information, and of any proceedings 
consequent on such detention. 

(6) All regulations under this section shall be published in the Gazette of 
India and in the Calcutta, Fort St. George, Bombay and Burma Gazettes.” 


Addition of a 
section after 
section 19, Act 
VIII of 1878. 

■■l9A. (i) 

Detention and 
confiscation o f 
goods whose im- 
poTtation is prohi¬ 
bited. 


Stamping of Length of Piece-goods manufactured in British India. 


12. (I) Piece-goods, such as are ordinarily sold by length or by the piece. 
Stamping of which have been manufactured in premises which are a factory 

len^ of piece- . as defined in the Indian Factories Act, 1881, shall not be 

tu'r^'^ ^ n™^ntiJi removed from those premises without having conspicuously 

India. stamped in English numerals cm each piece the length thereof 


in standard yards, or in standard yards and a fraction of such a yard, according 
to the real length of the piece. 


(2) If any person removes or attonpts to remove any such piece-goods 
from any such premises without the length of each piece being stamped in the 
net mentioned in sub-section (1), every sudi piaie, and everything use^’ 'j.'' 

packing or removal thereof, shall be forfeited to Her Majesty, and such 
be punished with fine which may extend to one thousand rupees. 
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Supplemental Provisions, 

13. case of goods brought into British India by sea, evidence of 
Evidence o f the port of shipment shall, in a prosecution for an offence against 

Siportcd^b^Ma^^ section 18 of the Sea Customs Act. 1878, as 

amended by this Act, be prima jade evidence of the place or 
country in which the goods were made or produced. 

14. il) On any sudr- prosecution as is mentioned in the last foregoing 
Costs of defence section or on any prosecution for an offence against any of the 

or prosecution. sections of the Indian Penal Code, as amended by this Act, 
which relate to trade, property and other marks, the Court may order costs to be 
paid to the defendant by the prosecutor or to the prosecutor by the defendant, 
having regard to the information given by and the conduct of the defendant and 
prosecutor respectively. 

(2) Such costs shall, on application to the Court, be recoverable ss if they 
were a fine. 


NOTE. 

“Hie appellate Court can award the costs of appeal under this section*. 

15 . No such prosecution as is mentioned in the last foregoing section shall 
Limitation of ^ commenced after the expiration of three years next after 

prosecution the commission of the offence, or one year after the first discovery 

thereof by the prosecutor, whichever expiration first happens. 

NOTE. 

■ Offence' means the offence charged^. 

The prosecution is within time it laun«Jjed within three yeaia of the specific offence com* 
plained against. The starting-point for limitation is not the tennination of three j-ears from 
the date of the first of a series of offences. There is nothing about a series of offences in 
this section or in s. 486, Penal Code; section 486 specifically confines the offence to sellins 
£ thing, “goods Of thing”*. 

IG. (J) The Governor General^in Council may. by 
notification in the Gazette of India and in local official Gazettes, 
issue instructions for observance by Criminal Courts in giving 
Hko nuu effect to any of the provisions of this Act. 

(2) Instructions under sub-section (’1) may.provide, among other marten 
for the limits of variation, as regards number, quantity, measure, gauge or weig . 
which are to be recognized by Criminal Courts as permissible in the case of any 
goods. 

17 . On the sale or in the awtract for the sale of any goods to which a trade 
Implied war- ^ description has been applied, se cr 

ranty on sale of shall be deerncd to warrant that the mark is a genuine mar 
marked goods. counterfeit or falsely used, or that the trade description 


Authority of the 
Governor General 
in Council to issue 
instructions as to 
administration o f 


* Ganpat, (1914) 16 Bom.. L R- 78, 15 
Cr. L. J. 522 

• Nagcndra Nath Saha, (1929) 57 Cat 


* Muhamad Ahmed. (1930) M. 
1253, 32 Cr. L. J. 809. 
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is not a false trade description within the meaning of this Act, unless the contrary 
is expressed in some wriung signed by or on b^lf of the seller and delivered at the- 
time of the sale or contract to and accepted by the buyer. 

18. (1) Nothing in this Act shall exempt any person from any suit or 

other proceeding whidi might, but for anything in this Act, be 
brought against him 

(2) Nothing in this Act shall enbtle any person to refuse to make a com- 
■plete discovery or to answer any question or interrogatory in any suit or other 
■proc^ding, but such ^scovery or answer shall cwt be admissible in evidence against 
•such perscKi in any such prosecution as is mentioned in s. 14. 

(3) Nothing in this Act shall be construed so as to raider liable to any 
prosecution or pumshment any servant of a master resident in British India who in 
good faith acts in obedience to the instructions of such master, and on demand 
made by or on behalf of the prosecutor, has given full information as to his master 
and as to the instructions which he has received from his master. 

19 . For the purpose of s. 12 of this Act and clause (/) of s. 18 of the Sea 

Customs Act, 1878, as amended by this Act, the Goi’emor 

of General in Council may, by notification in the Gazette of India, 

declare what classes of goods are included in the expression " piece- 
goods, sudi as are ordinarily sold by length or by the piece”. 

20. U) The Governor General in Counal may make rules, for the pur- 

^ . .. , poses of this Act. to provide, with respect to any goods which 

Determination of ^^ T, . 

•character of gixis purport or are alleged to be of uniform number, quantity, 

by sampling. measure, gauge or weight, for the number of samples to be 

selected and tested and for the selection of the samples. 

(2) With respect to any goods for the selection and testing of samples of 
wWch provision is not made in any rules for the time being in force under sub¬ 
section (1), the Court or officer of Customs, as the case may be, having occasion 
to ascertain the number, quantity, measure, gauge or weight of the goods, shall, by 
.order ui writing, determine the number of samples to be selected and tested and the 

manner in which the samples are to be selected. 

(3) The average of the results of the testing in pursuance of rules under 
sub-section (1) or of an order under sub-section (2) shall be prima fade evidence 
of the number, quantity, measure, gauge or weight, as the case may be, of the 
goods 

(4) If a person having any claim to, or in relation to, any goods of which 
samples have been selected and tested in pursuance of rules under sub-section(2) 
or of an order under sub-section (2), desires that any further samples of the goods 
be selected and tested, they shall, on his written application and on the payment in 
advance by him to the Court or officer of Customs, as the case may be, of such 
sums for defraying the cost of the further selection and testing as the Court or officer 
may from time to time require, be selected and tested to such e.\tent as may be per¬ 
mitted by rules to be made by the Governor-General in Council in this behalf or as, 
in the case of goods with respect to which provision is not made in such rules, the 
Court or officer of Customs may determine in the circumstances to be reasonable, the 
samples being selected in manner prescribed, under sub-section (J), or in 
sub-secticsi (2), as the case may be. 


L. c. 
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(5) The average of the results of the testing refened to in sub-section (3> 
and of the further testing under sub-section {4) shall be conclusive proof of the 
number, quantity, measure, gauge or weight, as the case may be, of the goods 

(6) Rules under this section shall be made after previous publication. 

21. An officer of the Government whose duty it is to take part in the 
Information as enforcement of tills Act shall not be compelled in any Court to 

to commission of say whence he got any information as to the commission of anr 
offence. offence against this Act. 

22, If any person, being within British India, abets the commission, without 

British India, of any act which, if committed in British India, 
would, under this Act, or under any‘section of that part of 
of acts done out of Chapter XVIII of the Indian Penal Code which relates to trade,- 
property and other marks, be an offence, he may be tried for 
such abetment in any place in British India in which he may be found, and be puni¬ 
shed therefor with the punishment to which he would be liable if he had himself 
committed in that place the act which he abetted. 



THE INDIAN PRESS (EMERGENCY POWERS) ACT. 
(Act No. ^XIII of 1931.) 


An Act to provide for the better control of the Press. 

Whereas it is expedient to provide for the better control of the Press; 
It is hereby enacted as follows — 

Short utle, ex- !■ ^ called the Indian Press 

tent and duration. (Emergency Powers) Act, 1931. 

(2) It extends to the whole of British India, inclusive of British Baluchistan 
and the Sonthal Parganas. 

(5) [Repealed by the CrimiRof Late Amendment Act, 1935 ] 

NOTE 

The profusions of this Act are of a penal character, and they should be construed 
strictly and m such a manner as to protect the hberties of the subject*. 

2. In this Act, unless there is anything repugnant in 
Defimtions. subject or context.— 

(1) “book" includes every volume, part or division of a volume, pamphlet 
and leaflet in any language, and every sheet of music, map. chart or plan separately 
printed or lithographed: 

(2) " document" includes also any painting, drawing or photograph or other 
visible representation; 

' (5) “High Court" means the highest Civil Court of Appeal for any local 
area except in the case of the province of Coorg where It means the High Court of 
Judicature at Madras; 

(4) “Magistrate" means a District Magistrate or Chief Presidency 
Magistrate; 

(5) “newpaper" means any periodical work contaimng public news or 
comments on public news; 

(6) “news-sheet” means any document other than a newspaper containing 
pubbe news or comments on public news or any matter described in sub-section (i) 
of section 4; 

(7) “press” includes a printing-press and all machines, implements and 
plant and parts thereof and all materials used for multiplying documents; 

(fi) “printing-press” includes all engines, machinery, types, hthographic 
stones, implements, utensils and other plant or materials used for the purpose of 
printing; 

(9) “unauthorised newspaper” means— 

(а) any newspaper in respect of which there are not for the time being vabd 
declarations under section 5 of the Press and Registration of Books Act, 1867, 
and 

(б) any newspaper in respiect of which security has been required under this 
Act, but has not been furnished as required; 

X Des Raj. (J933) 35 Cr. L. J. 1447. 
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(10) “unauthorised news-sheet*’ means any news-^eet other than a news 
•sheet published by a person authorised under section 15 to publish it; and 

(JJ) “ undeclared press ’’ means any press other than a press in respect of 
•which there is for the time being a valid declaration under section 4 of the Press and 
Registration of Books Act, 1867. 

NOTE. 

Cl. 2 .—tVhen the word “ document “ has not been defined in the Act itself except 
that by sayvng that it includes also any printing, drawing or yfeotograph or other visible 
lepresenlaticai, the definition of the word as contained in the Penal Code and the Indian 
E'ridence Act will applyh 

Cl. 6,—Painting of the words "Boycott Briti^ goods" on a road does not amount 
to making of an unauthoriaed news-sheet as defined in cl (6)2. ' 

Information which concerns a matter of public and topical interest as is contrasted 
with purely historical interest is public news. Information conveyed by photographs of 
persons of the Chittagong Armoury Raid though discovered more than two years after the 
laid, the legal proceedings and emergency measures arising out of it not having ternnnated, 
is public news and such photographs are news-sheets within the meaning of the Indian 
Press (Emergency Powers) Act^ 

Control of Printing-presses and Newspapers. 

3. (i) Any person keeping a printing-press who is required to make a de- 
Deposit of secu- ‘^aration under section 4 of the Press and Registration of Books 

nty ^ keepers of Act, 1867, may be required by the Magistrate before whom the 

pnnvmg presi.cs declaration is made, for teascms to bo recorded in writing. ^ to 
deposit with the Magistrate within ten days from the day on which Ihe declaration 
is made, security to such an amount, not being more than one thousand nipe^, as 
the Magistrate may in each case think fit to require, in money or the equivalent tnwe- 
of in securities of the Government of India as the person making the deposit may 
tdiooser 

Provided that if a deposit has been required under sub-section (3) from any 
previous keeper of the printing-press, the security which may be required under this 
sub-section may amount to three thousand rupees. 

(2) Where security required under sob-section (1) has been deposited in 
respect of any printing-press, and for a period of three months from the date of the 
•declaration mentioned in sub-seetjon (J) no order is made by the Local Government 
under section 4 in respect of such press, the security shall, on application by the 
keeper of the press, be refunded. 

(3) Whenever it appears to the Local Government that any printing-press 
kept in any place in the territories under its administration, in respect of which s^- 
rity under the provisions of this Act has not be«i required, or having b^n requi 
has been refunded under sub-section (2), is used for the puqxise of printing or pub is - 
ing any ne>vspaper, book or other document containing any words, signs or visi ^ 
r^resentations of the nature described in section 4, sub-section ff), the Lo« 
Government may, by notice in writing to the keeper of the press stating or 

ing such words, signs or visible representalioie. order the keeper to deposit with e 
Magistrate xvithin whose jurisdiction the press is situated security to such an amoun , 

» Satyawan Aehatya, (193-4) 3S Cr. U J. J. 906. 34 Cr. L. J. 90 , ral. 

335. J . f •* " a jHendia Lai Baner;i. (1933) w wa'- 

2 PanduTonga MudaU. (1932 ) 53 M L, JOBS. 
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not being less than hundred or more than three thousand rupees as the Local 
(jovemment may think fit to require, in money or the equivalent thereof m securities 
of the Go\‘emment of India as the persai making the deposit may choose. 

(4) Sudi notice shall appoint a date, not being sooner than the tenth day 
after the date of the issue of the notice, on or before which the deposit shall be 
made. 


NOTE. 

An order under d. (3) of this section, requiring a deposit of security, need not state 
what particular dause of s 4 (1) has been offended. When the passages complained of 
are set out m the form of an annexure to the order, the provisions of law are complied with' 
An order under d. (3) of this ^section, directing the keeper of a prmtmg press to deposit 
security cannot be set aside, if the publication, in respect of which security hjis been 
demanded, contains words, which express admiration of the conduct of a convict sentenced 
to deaths. 

4. (1) Whether it appears to the Local Government that any printing-press 
in respect of which any security has been ordered to be deposited 
semrity^ under section 3 Is used for the purpose of printing or publish- 

forfotrf in certain mg any newspaper, book or other document containing any 
words, signs or visible representations which— 

(a) incite to or encourage, or tend to indte to or to encourage, the commis* 
sion of any offence of murder or any cognizable offence involving violence, or 

(b) directly or indirectly express approval or admiration of any such 
offence, or of any person, real or fictitious, who has committed or is alleged or repre¬ 
sented to have committed any such offence. 

or which tend, directly or Indirectly,— 

(c) to seduce any officer, soldier, sailor or airman in the military, naval 
or air forces of His Majesty or any police officer from his allegiance or his duty, or 

(d) to bring into hatred or contempt His Majesty or the Government esta¬ 
blished by law in British India or the administration of justice in British India or 
any class or section of His Majesty’s subjects in British India, or to excite disaffec¬ 
tion towards His Majesty or the said Government, or 

ie) to put any person in fear or to cause annoyance to him and thereby in¬ 
duce him to deliver to any person any property or valuable security or to do any act 
which he U not legally bound to do. or to omit to do any act wluch he is legally 
entitled to do, or 

{/) to encourage or incite any person to interfere with the administration 
of the law or with the maintenance of law and order, or to commit any offence, or to 
refuse or defer payment of any land revenue^ tax, rate, cess or other due or amount 
payable to Government or to any local authority, or any rent of agricultural land or 
anything recoverable as arrears of or along with such rent, or 

(g) to induce a public servant or a servant of a local authority to do any 
act or to forbear or delay to do any act connected w’ith the exercise of his public 
functions or to resign his office, or 

{h) to promote feelings of enmity or hatred between different classes of His 
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' Majesty’s srubjects, or 

(i) to prejudice the recruiting of persons to serve in any of His Majesty’s 
forces, or in any police force, or to piejudfi^ the training, disdpline or administra¬ 
tion of any such force, [or 

(/) to bring into hatred or contempt or to excite disaffection towards the 
administration established in any State in India;[ 

the Local Government may, by notice in writing to the keeper of such printing-press, 
stating or desenbing the words, signs or visible representations which in its opinion 
are of the nature described above,— 

(0 where security has been deposited, declare such security, or any portion 
thereof, to be forfeited to His Majesty, or 

(«) where security has not been deposited, declare the press to be forfeited 
to His.Maiesty, 

and may also declare all copies of such newspaper, book or other document wher¬ 
ever found in British India to be forfdted to His Majesty, 

Explanatton J.—No expression of approval or administration made in a historical 
or literary work shall be deemed to be of the nature described in this sub-section 
unless it has the tendency described in dause (a). 

Explanation 2—Comments expressing disapprobation of the measures of.the 
Government {or administration! with a view to obtain their alteration by lawful 
means without exciting or attempting to excite hatred, amtempt or disaffection shall not 
be deemed to be of the nature described in clause (d) (or clause (/)] of this sub¬ 
section, 

Explanation ^,~Comments expressing disapprobation of the administrative or 
other action of the Government (or administration] without exciting or attempting 
to excite hatred, contempt or disaffection, shall not be deemed to be of the nature 
described in clause id) [or clause (/)) of this sub-section. 

Explanation 4 .—Words pointing out. without malicious intention and with 
an honest view to their removal, matters which are producing or have a tendency 
to produce feelings of enmity or hatred between different classes of His Majesty s 
subjects shall not be deemed to be words of the nature described in dause (h) of this 
sub-section. ' 

Explanation 5 .—Statements of fact made without malicious intention an 
without attempting to excite hatred, contempt or disaffection shall not be deemed to 
be of the nature described in clause (/) of this sub-section.] 

i2) After the expiry of ten days from the date of the issue of a notice un cr 
sub-section (2) declaring a security, or any portion thereof, to be forfated, the ec 
laration made in respect of such press under section 4 of the Press and Registration 
of Books Act, 1867, shall be deemed to be annulled. 

NOTE. ’• NArt 

The matter in square brackets was introduced by the Indian Stales fProtection 

(XI of 1934). . . .. 

Sub-section (l).—\Vhere a newspaper pubbshed as a news iletn an opinion n ^ 
ted to it by a news agency and expressed to a representative'of that agency y ^ ^ ^ 
to the effect that suspension of the dvil distAedience movement amounted ® 
acknowledgment of defeat which would not further the cause of national progress an ^ 
■was no evidence as to the status and standing of the intendewer nor any other etT 
«uch opinion would cause any of the effects described ia siib-a (J) oJ this seclioa. 
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"held that m the circumstances, and reading the words in their entirety in a free and fair 
■spirit, thej* did not come within the purtiew of sub-s. (J) of this sectioni. 

Sub-section (I) (a).—tVliere there is nothing in the “announcement” itself which 
xan be said to encourage directly or indirectly, the commission of any offence, much less 
murder or other cognizable offence involving violence, or which makes reference, erphcit or 
covert, to any person who has, or is supposed to have committed cnmes of this nature, 
the mere faa that the head-lme of the poster ojntains words " Long, Long Live Revolution " 
cannot lead to the conclusion that it was intended to produce literature advocating vio- 
JenceZ. 

Sub-seaioD (1) (d) —tMiere the general tendency of articles published in a news- 
jiaper is to assert that the Local Government is deliberately abusing and misusing the. 
jxjwers conferred upon it by Ordinances, and to appeal to it to cease from so doing, the 
.articles tend to bnng (iovemment into hatred and contempt under cl {d). It is imma- 
tenal even if the facts stated are true. There is no exception making truth an& public 
good an answer to a charge under this section If an article charges Special Courts consti¬ 
tuted tinder the Ordmances with acting in co-operation with the executive, it tends to bring 
into hatred or contempt the administration of justice under the Ordinances^ 

In deciding whether the words complained of fall within this sub-section, the Court 
must have regard to the surrounding circumstances. the context in which the words 
■appear; the persons to whom the words were addressed; the political atmosphere in which 
the words were delivered, and the place where they were pubbshed Where a Tamil news- 
^per of small arculation contained an exhortation to its Tamil readers in Rangoon to free 
India from an alien Raj with the "Sword of Ahinsa” and by a campaign of passive resis- 
■tasce^ it was held that in the arcumslances obtaining in the case, although the words com* ^ 
plained of were seditious, they did not fall within this clause*. Intention of the accused 
is laucaterial and the only material question is the tendency or effect of the words, signs, 
or visible representations complained ofL The police form part of the Government esta¬ 
blished by law in British India as do the Magistrates, Judges and secretaries. Where, 
therefore, the police as a whole are attacked the words tend directly or indirectly to bring 
Into hatred or contempt the Government established by law in British India*. tVhere the 
article in a newspaper after condemning the acts of the non-Muslim Government said that 
not taking steps to remove the domination of that Government was irreligiousness and that 
■every effort should be made to free the country from,such a dommation, it was held that 
the article came within cl. {d) of sub-s (i) of this section^. Whfire a pamphlet purported 
to deal with the gnevances of the poor against the rich and referred on one side to labourers 
in fields and factories and on the other to nch persons, the aemmdars, the bankers and the 
petty shop-keepers, and the pamphlet called on the labourers to assemble in large num¬ 
bers at a certain place and it appeared that the feelmgs of the assembly would be inflamed 
"by this pamphlet against the rich persons and bankers and the zemindars and the petty- 
shop-keepers, it was held that as the action taken by the accused in pubbshing the pamphlet 
would promote feelings of ennuty or hatred between the different classes of His Ma 3 esiy's 
subjects, he was punishable under cl. (J) of s. 18*. For a subject nation to pray to Shri- 
Krishna on " Janmashlami ” day for attainment of political freedom is not a thing which can 
be Ultimately condemned But for an innocent sentiment of such character, expressions 

1 In re Newspaper "Advance " & Sadhat 408; In the mailer of Amrita Bazar Patriia, 

Press (1933 ) 38 C. W N 56, 58 C. L J. (1932) 37 C. W. N. 166, 33 Cr. L. J 949, 

32 . FB 

2 Des Raj, (1933) 35 Cr. L J. 1447. * In the matter of the " Zammdar” Neus- 

J polhan Joseph. (1932) 34 Bom L. R. paper, Lahore, (1934) 35 P. L. R. 40. 

917, 56 Bom 472, SB ' 2 Mohamad Usman Ghani v. Government 

* S. N. S Mudaltar v. The Seeretaiy of of B. L 0, (1934) 15 P. L. T. 286. 

State for India, (1931) 10 Ran. 165. • Ram Saran Das John, (1934) 35 Cr 

5 Anand Bazar patrika, (1932) 60 Cal L. J. 1000. 
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Majesty’s ’subjects, or 

(1) to prejudice the recruiting of persons to serve in any of His Majesty’s 
forces, or in any police force, or to prejudke the training, disdpline or administra¬ 
tion of any such force, for 

<j) to bring into hatred or contempt or to excite disaffection towards the 
administration established in any State in India ;1 

the Local Government may, by noti(» in writing to the keeper of such printing-press, 
stating or describing the words, signs or visible representations which in its opinion 
are of the nature described above,— 

U) where security has been deposited, declare such security, or any portion 
thereof, to be forfeited to His Majesty, or 

(it) where security has not been deposited, declare the press to be forfeited 
to His.Majesty, 

and may also declare all copies of such nevrepaper, book or other document wher¬ 
ever found in British India to be forfeited to His Majesty. 

Explanation 1 .—^No expression of approval or administration made in a historical 
or literary work shall be deemed to be of the nature described in this sub-section 
unless it has the tendency desaibed in dause (c). 

Explanation ^.—Comments expressing disapprobation of the measures of-the 
Government (or administrationj with a view to obtain their alteration by lawful 
means without exciting or attempting to excite hatred, contempt or disaffection shall not 
be deemed to be of the nature desenbed in clause (d) for dause (/)! of this sub* 
section. 

Explanation 3. —Comments expressing disapprobation of the administrative or 
other action of the Government for administration} without exciting or attempting 
to excite hatred, contempt or disaffection, shall not be deemed to be of the nature 
described in clause (d) (or dause (;)} of this sub-section. 

Explanation 4. —Words pointing out, without malicious intention and with 
an honest view to their removal, matters whidi are producing or have a tendency 
to produce feelings of enmity or hatred between different dasses of H» Majesty s 
subjects shall' not be deemed to be words of the nature described in clause (h) of this 
sub-section. 

Explanation 5. —Statements of fact made without malicious intention an 
without attempting to excite hatred, contempt or disaffection shall not be deemed to 
be of the nature described in clause (/) of this sub-section.} 

(2) After the expiry of ten days from the date of the issue of a notice un er 
sub-section (J) declaring a security, or any portion thereof, to be forfeited, the ec- 
laration made in respect of such press under section 4 of the Press and Registration 
of Books Act, 1867, shall be deemed to be annulled. 

note. _ 

The matter in square brackets was introduced by the Indian States (Protection 
(XI o{ 19341. . . 

Sub-sectioa ( 1 ).—IVhere a newspaper published as a news item an opiniw 
ted to it by a news agency and expressed to a representative of that agency y ® ^ ^ 
to the effect that suspension of the dml disobedience movement amoun 
acknowledgment of defeat which would not further the cause of national progress an 
was no evidence as to the status and standing of the interviewer nor any other cn 
«uch opinion would cause any of the effects described in suh-s. (2) of this section. 
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with the Magistrate before whom such declaration is made secunty to such an 
amount, not being less than one thousand or more than tai thousand rupees, as the 
Magistrate may think fit to require, in money or the equivalent thereof in securi¬ 
ties of the (jovemment of India as the person making the deposit may choose. 

(2) ^Vhere a portion only of the secunty given m respect of such press has 
been declared forfeited under section 4 or section 6, any unforfeited balance still in 
deposit shall be taken as part of the amount of secunty required under sub-section 
( 1 ) 

6. (2) If. after secunty has been deposited under section 5, the pnnting- 
press is again used for the purpose of printing or publishing any 
^e^aper, book or other document contaimng any words, signs 
and pubhcauons or visible representations which, in the opinion of the Local • 
torfeited. (Jovemment, are of the nature described in section 4. sub-%ection 

(J), the Local (Jo\'emment may, by notice in wnting to the keeper of such printing- 
press, stating or descnbing such words, signs or visible representations, declare— 

(o) the further secunty so deposited, or any portion thereof, and 
(b) all copies of such newspaper, book or other document wherever found 
in British India 

to be forfeited to His Majesty. 

(2) After the expiry of ten days from the issue of a notice under sub-sec¬ 
tion (i), the declaration made in respect of such press under section 4 of the Press 
and Registration of Books Act, 1867, shall be deemed to be annulled. 


7 . (2) Any publisher of a newspaper who is required to make a decla- 
D sit of ration under section 5 of the Press and Registration of Books 

nty^by publ^r Act, 1867, may be required by the Magistrate before whom 

of newspaper the declaration Is made, for reasons to be recorded in writing, 

to deposit with the Magistrate within ten days from the day on wlych the declara¬ 

tion IS made, security to such an amount, not being more than one thousand rupees, 
as the Magistrate may in each case think fit to require, in money or the equivalent 
thereof in securities of the Government of India as the person making the deposit 
may choose: , 

Provided that if a deposit has been required under sub-section (3) from any 
previous publisher of the newspaper, the security which may be required under 
this sub-section may amount to three thousand rupees. 

(2) Where security required under sub-section (2) has been deposited in 
respect of any newspaper, and for a period of three months from the date of the 
declaration mentioned in sub-section (2) no order is made by the Local Govern¬ 
ment under section 8 in respect of such newspaper, the security shall, on applica¬ 
tion by the publisher of the newspaper, be refunded 

(3) ^Vhenever it appears to the Local Gowmment that a newspaper pub- 
hshed within its territories, in respect of whidi security under the provisions of 
this Act has not been required, or having been required has been refunded under 
subsection (2), contains any words, signs or visible representations of the nature 
described in section 4, sub-section (2), the Local Government may, by notice in 
writing to the publisher of such newspaper, stating or describing such words, signs 
or visible representations, require the publisher to deposit with the Magistrate with¬ 
in whose jurisdiction the newspaper is published, secunty to such an amount, not 
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'being less than five hundred or more than three thousand rupees, as the Local 
Government may think fit to require, in money or the equivalent thereof in secu¬ 
rities of the Government of India as the person making the deposit may choose. 

• {4) Such notice shall appoint a date, not being sooner than the tenth day 
after the date of the issue of the notice, on or before which the deposit shall be 
made. 

NOTE. 


An order under cl. (3) of this section requiring a deposit of security, need not state 
what particular clauses of s. 4 (1) had been offended. ^Vhen the passages complained of 
are set out in the forth of an annexure to the order, the provisions of Jaw are comphed with^. 


8. (2) If any newspaper in respect of which any security has been order- 
' Powfr to declare ^ deposited under section 7 contains any words, signs 

security forfeited visible representations which, in the opinion of the Local 
in Certain cases. Government, are of the nature described in section 4, sub-sec¬ 
tion (1), the Local Government may, by notice in writing to the publisher of such 
newspaper, stating or describing such words, signs or visible representations,— 

(fl) where the security has been deposited, declare such security, or any 
portion thereof, to be forfeited to His Majesty, or 

(b) where the security has not been deposited, annul the declaration made 
by the publisher of such newspaper under section 5 of the Press and Registration 
of Books Act, 1867, 

and may also declare all copies of such newspaper, wherever found in British India, 
to be forfeited to His Majesty. 

(2) After the expiry of ten days from the date of the issue of a notice 
under sub-section (2) declaring a security, or any portion thereof, to be forfeited, 
the declaration made by the publisher of such newspaper under section 5 of the 
Press and Registration of Books Act, 1867, shall be deemed to be annulled. 


9- (2) ® Where the security given in respect of any newspaper, or any por- 

Deposit of fur- thereof, is declared forfeited under section 8 or section 10. 

ther security. any person making a fresh declaration under section 5 of the 

Press and Registration of Books Act, 1867, as publisher of such newspaper, or sny 
other newspaper which is the same in substance as the said newspaper, shall « 
posit with the Magistrate before whom the declaration is made security to su 
an amount, not being less than one thousand or more than ten thousand mpee^ p 
the Magistrate may think fit to require, in money or the equivalwt thereo w 
securities of the Government of India as the person making the deposit may choose. 

(2) Where a portion only of the security given in respect of such 
has been declared forfeited under section 8 or section 10. any unforfeited ba 
still in deposit shall be taken as part of the amount of security required under su 
section (2). 


10 . ( 2 ) 


Power to declare 
further security 
and newspapers 
forfeited 


If, after security has been deposited under .section 9. the 
paper again contains any words, signs or visible 
which, in the opinion of the Local Government, are of t e na 
described in section 4, sub-section (2). the Local 
may, by notice in writing to the publisher of such newspa 


‘ In the matUT of Amnt Bazar Balrita. FJf. 
<1932) 37 C. W. N. 166, 35 Cr. L. J 919, 
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■Stating or descnbing such words, signs or visible representations, declare— 

(а) the further.security so deposited, or any portion thereof, and 

(б) all copies of such newspaper wherever found in British India to be 
forfeited to His Majesty. 

{2) After the expiry of ten days from the date of the issue of a notice under 
sub-section (J), the declaration made by the publisher of such newspaper under sec¬ 
tion 5 of the Press and Registration of Books Act, 1867, shall be deemed to be 
annulled and no further declaration in respect of such newspaper shall be made 
save with the permission of the Local Government. 

11. (f) Whoever keeps m his possession a press which is used for the 

Penalty for keep- books or papers without making a deposit under see¬ 

ing press or pi>- tion 3 or section 5. as required by the Local Government or the 

Magistrate as the case may be, shall on conviction by a Magis- 
depoat. trate be liable to the penalty to which he would be liable if he 

had failed to make the declaration ptesaibed by section 4 of the Press and Reps- 
tration of Books Act, 1867. 

‘ (2) tVhoever publishes any newspapier without making a deposit under 

section 7 or section 9, as required by the Local Government or the Magistrate as 
the case may be, or publishes such newspaper knowing that such security has not 
"been dqwsited. shall on conviction by a Magistrate be liable to the penalty to 
which he would be liable if he had failed to make the declaration prescribed by 
■section 5 of the Press and Registration of Boc^s Act, 1867. 

12. (^) Where a deposit is required from the keeper of a printing-press 

under section 3, such press shall not be used for the printing 
pubhshing of any newspaper, book or other document after 
security as re- the expiry of the time allowed to make the deposit until the 
deposit has been made, and where a deposit is required from 
the keeper of a printing press under section 5. such press shall not be so used until the 
deposit has been made. 

(2) Where any printing-press is used in’contravention of sub-section (i), 
the Local Government may, by notice in writing to the keeper thereof, declare the 
press to be forfeited to His Majesty. 

(3) Where a deposit is required from the publisher of a newspaper under 
section 7 and the deposit is not made within the time allowed, the declaration ma'de 
by the publisher under section 5 of the Press and Registration of Books Act, 1867, 
shall be deemed to be annulled 


13. Where any person has deposited any seoirity under this Act and ceases 

^ . to keep the press in respect of which such security was deposited, 

sited security In being a publisher, makes a declaration under section 8 of 
certain cases. the Press and Registration of Books Act, J867, he may apply 

to the Magistrate within whose j'urisdiction such press is situate for the return of 
the said security; and thereupon such security shall, upon proof to the satisfaction 
of the Magistrate and subject to the prcviatais hereinbefore contained, be returned 
to such person 

14 . \VheTe any printing-press is, or any copies of any newspaper, book or 

Issue of search- document arc, dedared forfrited to His Majesty under section 

•warrant 4. section 6, section 8, section 10 or section 12, the L. 
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orda«l .0 be MeiW “a 

premises— ^ search for such pn^rty in any 

be, or ^ property may be or may be reasonably suspcrted (o 

rate, dtabu^cTptMiSJLt'ob^^^^ 

so kept. P“P“«Pon or pobbc eahb.t.oo or is reasonably suspected to be 

Unauthomei vms-,heels end nempapm. 

PeSSTSSliS: nfm " to publiratl b ^ '’>■ 

news-sheets time™ " n™r-sheet, or to publish news-sheets from 

son them^- authorise. “ ■”*" (f) shall be furnished to the per- 

sub-s«tion fi). niay at any time revoke an order made by him under 

andTest^y ^ powere^t ,11’ or any other person em- 

w*on«ed flew*. by the Local Government, may se/« any 

SS. news-sheet or unauthorised newspaper, wherev-cr 

trate Magistrate, Sub-diWsional Afagis- 

stock of unauthonwi anti search any place where any 

unauthorised newspapers may be or may be 
m such nJicp tth- h ° ^ police-officer may seize any dcjoiments found 

newspapers opinion, are unauthorised news-sheets or unauthorised 

as documents seized under sub-rection (i) shall be produced as soon 

trflfp n xr hlagistrate. District Magistrate. Sub-divisional Magis* 

chfjtj »L ^^®hrate of the first class, and all documents seized under sub-section (2) 
soon as may be before the Court of the Magistrate who 

issued the warrant 

(4) If. in the opinion of such Magistrate or Court, any of such document? 
are unauthonsed news-sheets or unauthorised newspapers, the Magistrate or Court 
^ destroyed. If, in the opinion of such Magistrate or Court, 
anauthorised news-sheets or unauthorised newspapet^ 
fi 9 'i j ce,s^ Court shall dispose of them in the manner provided in sections 

524 and 525 of the Code of Criminal Procedure, 1898. 

17. 12) WhCTe a Prusidency Magistrate. District Magistrate or Sub- 
Pow to seize divisional Magistrate has reason to believe that an unauthorised 
news-sheet or unauthorised newspaper is being produced from 
^ undeclared press withm the lunits of his jurisdicti<m. he may 
wairant authorise aiqr police-officer not below the rank of 


ond forfeit 
declared 

Producing uu. 


authorised 

sheets 

papere. 


5 rZr .“'"“.4 ^ -warrant authorise any police^ifficer not below the rank of 

--Su^Inspotor to enter upon and search any place wherein such 

undeclared press may be w may bo reasonably suspected to be. and 
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if, in the opinion of such police-officer, any press found in such place is an undeclared 
press and is used to produce an unauthonsed news-dieet or unauthorised newspaper, he 
may seize such press and any documents found in the place which in his opinion are 
unauthorised news-sheets or unauthorised newspapers 

(2) The police-officer shall make a report of the search to the Court which 
issued the warrant and shall produce before such Court, as soon as may be, all 
property seized : 

Pro\nded that where any press which has been seized cannot be readily 
removed, the police-officer may produce before the Court only such parts thereof 
as he may think fit. 

(3) If such Court, after sudi Inquiry as it may deem requisite, is of opinion 
that a press seized under this section is an undeclared press which is used to produce 
an unauthonsed news-sheet or unauthorised newspaper, it may, by order in wnting, 
declare the press to be forfeited to His Majesty. If, after such inquiry, the Court 
is not of such opinion, it shall dispose of the press in the manner provided in sec¬ 
tions 523. 524 and 525 of the Code of Criminal Proc«lure, 1898. 

(■#) The Court shall deal with documents produced before it under this 
sectioi in the manner provided in sub-section (4) of section 16 

NOTE. 

The sdzure of an undeclared press produdng unauthorised news-sheets without a 
proper warrant under sub-s. (J) of this section is irregular and illegal. The forfeiture of a 
press under sub-s. (3) of this-seaion seized without a warrant under sub-s [1) cannot be 
sustained* 

18, U) Whoever makes, sells, distributes, publishes or 
publicly exhibits or keeps for sale, distnbution or publication, any 
unauthorised news-sheet or newspaper, shall be punishable with 
imprisonment which may extend to six months, or with fine, or 

(2) Notwithstanding anything contained in the Code of Criminal Procedure, 
1898, any offence punishable under sub-section (1), and any abetment of any such 
■offence, shall be cognizable 

NOTE. 


Penalty for dis- 
semmaung un¬ 
authorised news- 
sheets and news¬ 
papers 


There is no restnction In this Act as to the Court by which offences punishable 
-under this section ate tnahte Any Magistrate may try the offence?. 


Special provisions relating to the seizure of certain documents. 

19 . Where any newspaper, book or other document wherever made appears 
to the Local Government to contain any words, signs or visible 
representations of the nature described in section 4 ) sub- 
secUon (I), the Local Government may, by notification in the 
local offidal Gazette, stating the grounds of its opinion, declare 
every copy of the issue of the newspaper," and every copy of such book or other 
document to be forfeited to His Majesty, and thereupon any police-officer may seize 
the same wherever found in British India, and any Magistrate may by warrant 
authorise any police-officer not below the tank of Sub-Inspector to enter upon and 


Power to declare 
■certain publica¬ 
tions forfeited and 
to issue search- 
warrants for same 


* NrUhtngkachandro Ghosh, (1933) 60 
Ca! 1103 


Sagi Nataiana Razu. 11933] M. W.N. 


911. 
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of the pnnting press for setting aside the order of Go%'emment requiring them to deposit 
securities under the pronsions of the Act for the publication of certain writings therein, the 
High Court is only to find out whether the words used in the said wntmg tended directly 
or indirectly to bring the Government into hatred or contempt or to excite disaffection 
towards it without going into the question of the intention of the wnter. The onus of 
proof in proceedings under this section is «i the person applying for relief to the High 
Court thereunder^. In considering the application of a person to set aside an order of the 
Government forfeiting the security under this section, the Court will not take 
into account the motive or intention of ssidi person, exttpt in cases which fall within expln. 4 
of s. 4 of the Act. t\'hat has to be considered is the effect likely to be produced upoa 
piersons who may be expected to read the passages in question, and for that purpose not 
only ought the article to be read as a whole, but under s. 26 it is permissible for the Court 
to have regard to what is contained in other issues of the same publication with a view to 
ascertaining what would be the probable effect of the offending passages upon those persons 
who normally would see the articles that are published in the newspaper. It makes no 
difference that the offending passage occufs in a letter published in the newspaper^. 

24. such application shall be heard and determined by a Special 
Bench of the High Court composed of three Judges, or, where 

consists of less than three Judges, of all the 

Judges 

25 . (i) If it appears to the Special Bench on an application under sub-section 

Order of S ‘al section 23 that the words, signs or visible representations 

Boich setting^de contained in the newspaper, book or other document in respect 
forfeiture. of which the order m question was made were not of the nature 

described in section 4, sub-section (i). the Special Bench shall set aside the order. 

(2) If it appears to the Special Bench on an application under sub-section (2) 
of section 23 that the pnnting-press was not used in contravention of sub-section (i) 
of section 12, it shall set aside the order of forfeiture. 

(S) Where there is a difference of opinion among the Judges forming the 
Special Bench, the decision shall be in accordance with the opinion of the majority (if 
any) of those Judges 

(4) Where there is no such majority which concurs in setting aside the order 
in question, the order shall stand. 

26. On the hearing of an application under sub-section (i) of section 23 with 

reference to any newspaper, any copy of such newspaper pubhsh- 
prwe * commencement of this Act may be given in evidence 

tendency of news- in aid of the proof of the nature or tendency of the words, sigra 
or visible representations contained in such newspaper, in respect 
of which the order was made 

27. ^very High Court shall, as soon as conveniently may be, frame rules to 
Procedure in regulate the procedure in the case of such applications, the amount 

High Court. of the costs thereof and the execution of orders passed thereon, 

and until such rules are framed the practice of such Court in proceedings other than 
suits and appeals shall apply, so far as may be practicable, to such applications. 


I Jtt re Anandabazar Patrika, (1932) GO 
Cal. 408. SB. 


2 In the matter of the Sun Prea Jid 
(1934) 13 Rang 98. SB. ' 



1368 


LAW OF aUMES. 


X Supplemental. 

28. Every notice under tWs Act shall be sent to a Magistrate, who shall 

Service ol ^ served in the manner provided for the service of 

rwtjces. summonses under the Code of Criminal Procedure, 3898 : 

Provided that if service in such manner cannot by the exercise of due dili* 
gence be Reeled, the sendng officer ^all, where the notice is directed to the keeper 
of a press, affix a copj' thereof to some conspicaotia part of the place where the press 
is situate, as described jn the keeper’s declaration under section 4 of the Press and 
Hepstration of Books Act, 1867, and where the notice is directed to the publisher 
■of a newspaper, to some conspioicws part of the premises where the publication of 
such new^aper is conducted, as given in the publisher's declaration under section 5 
■of the said Act: and thereupon the notice shall be deemed to have been duly served. 

29. Every warrant issued under this Act shall, so far as it relates to a 
Conduct of search, be executed in the manner provided for the execution of 

searches search-warrants under the Code of Criminal Procedure, 1898. 

30. Every declaration of forfeiture purporting to be made under this Act 

Jurisdiction agam^ all persons, be conclusive evidence that the hr- 

barred. feiture therein referred to has taken place, and no proceeding 

purporting to be taken under this Act shall be called in question by any Court, 
except the High Court on application under section 23, and no civil or criminal pro¬ 
ceeding, except as provided by this Act, shall be instituted against any person for 
anything done or in good faith intended to be done under this Act 


NOTE. 


The District Magistrate, when dealing with this Act, or other rimilar Acts, is not a 
Court but an executive officer carrying out the functions on bchaU of the executive Govern- 
ment and as such is not subject to the appellale jutlsdiCTion of the Hij^i Court That 
being so, the High Court has no funsdiction luider s. J07 of the Covenwnent of India Act 
to interfere with the orders of the District Magistrate passed under this Act 
powers of the High Court to interfere with (he orders passed under this Act are restricts 
by s 23 and this section for the iinated purpose of derSding whether the publication or artic e 
does or does not come within the pur^^ew of sub-s. (f) of s. 4‘. 

n 31. Nothing herein contained shall be deemed to preient 

oiher^^^laws not any person from being prosecuted under any other law for any act 
barred or omission which constitutes an offence against this Act. 


32 All declarations require! to be made under section 4, section 5, 

tion 8 and section 8A of the Press and Registration of ^ks 
der Act XXV of Act, 1867, shall be made, in a Presidency-town before the Oiie 
^fore^^ cTt tTIn Presidency Magistrate, and elsewhere before the District 

Magistrates. trate. 


4lu7li Jlfanotiar Ptesai, tlWtl J3 Pat. 517, r.o 



INDIAN PRESS (EMERGENCY POWERS) ACT ISS^ 

RULES FRAMED UNDER S. 27 OF THE INDIAN PRESS ACT. 


Bombay Rutss 

I Enxtj’ appLcation to the High Court under section 23 of the Indian Press 
(Emergencj’ Powers) Act, 1931, shall be made by the presentation of a petition which shall 
be Signed by the applicant and A-enfied at the loot by the affidavit of the applicant 

2. The petition shall be wntten in the Engli^ language on foolscap paper or other 
paper amilar to it in sue and quality, and divided into paragraphs, numbered consecutively. 
Dates and sums occurring in the petition shall be c-rpressed in figures. 

3. The petition shall be headed '* In the High Court of Judicature at Bombay, 
Appellate Junsdiction ", and shall be intituled “ In the matter of the (Name or description) 
book, document, newspaper or printing press", as the case may be. 

4. The petition shall state what the interest of the applicant is in the property in 
respect of whldi the order of forfeiture has been made and all documents and copies thereof 
in proof of such interest together with a copy of the order of forfeiture shall be annexed as 
.exhibits to the petition. 

5. The petition ^11 state the ground or grounds on which it is sought to set aside 
the order of forfeiture. 

6. All \*enia 0 ilar documents anneited as exhibits to the petition and all vernacular 
documents relied on by the applicant and intended to be in evidence, shall be translated 
into English by an OSiaal Translator or Translators so that no question may anse as to 
the accuracy of the translations or the admisdbility in evidence of the documents and the 
translations annexed to them by reason of defects in such translations 

7. Printed or typed paper-books conuming the petition and all exhibits annexed 
thereto with translations shall be prepared m (he manner prescribed by the Rules for the 
preparation of paper-books in appeals to the High Court, and on admission, six copies of the 
paper-books shall be delivered to the Registrar by the applicant- 

8. If the petition is admitted by the High Court notice in writing of the day 
appmnted for the hearing and determination of the application shall be given to the Public 
Prosecutor, Bombay, and a copy of the petition and exhibits with translations, if any, shall 
accompany such notice. 

9. The costa of any application under section 23 shall be in the discretion of the 
Court hearing the application. 

10. The Table of Fees now in force in this Court in its Original Ci\nl Jurisdiction 
shall be applicable to applications under section 23 of the Indian Press (Emergency Powers) 
Act, 1931, and proceedmgs thereon, and costs payable in respect of such applications and 
proceedings, when costa have been awarded, shall be tax^ on that scale unless otherwise 
ordered. • 

II The provisions of the Code of Civil Procedure and the Rules and Forms of this 
Court relating to execution of decrees and orders, shall be applicable to the execution of orders 
passed by the High Court on applications under section 23 of the Indian Press (Emergency 
Powers) Act, 1931. 

1 Calcutta Rules 

1 These rules shall apply to all applications made to, and all proceedmgs taken in. the 
High Court of Judicature at Fort William tn Bengal under the Act 

2. Every application to the High Court under section 23 of the Act to set aside an 
order for security under sub-section 3 of section 3 or under sub-section (3) of section 7 or an 
order of forfeiture imder section 4. 6, 8, 10 or 19 or under sub-section (2) of section 12 shall 
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be made by the presentation of a petition wludi ^all be sl^ed by the applicant and verifiec 
at foot by the affidavit of the applicant. 

3. The petition shall be written in the English language on foolscap paper or othe: 
paper similar to it in size and quality, bookwise, and divided into paragraphs numberec 
consecutively. Dates and sums occurring in the potion shall be expressed in figures 

4 ' The petition shall be headed— ^ 

“In the High Giurt of Judicature at Fort William m Bengal, Original Jurisdiction”. 

" In its Special Bench constituted under Act XXIII of 1931 ” and shall be intituled 
■“ In the matter of the (name if any) Printing Press or the (name or description) book, docu¬ 
ment or newspaper as the case may be. 

5 In an apphcation to set aside an order lor security, the petition shall state whether 
the applicant is the keeper of the printing press or is the publisher of the newspaper, as the 
case may be, m respect of which the order for security has been made, and all documents or 
copies thereof in proof of such statement together with a copy of the order for security under 
sub-section (3) of section 3, or under sub-section (3) of section 7 of the Act, as the case may 
he, shall be annexed as exhibits to the petition. 

6. In an application to set aside an order for forfeiture the petition shall state what the 
interest of the applicant is, in the property, m respect of which the order of forfeiture has been- 
made, and all documents or copies thereof, in proof of such interest, together with a copy of 
the notice of forfeiture, under sections 4, 6, 8, 10 or 19 or under sub-sectjon (2) of section 12 
of the Act, as the case may be, shall be annexed as exhibits to the petition. 

7, The petition shall state the ground or grounds on which it is sought to set aside the 
order for security or of forfeiture. 

S All vernacular documents annexed as exhibits to the petition, and aJJ vernacular 
documents, relied on by the applicant and intended to be tendered in evidence, shall be 
translated into English, by a competent and duly qualified translator or translators, so that 
no question may arise, as to the accuracy of the translations, or the admissibility in evidence 
of the documents and the translations annexed to them, by reason of defects In such trans¬ 
lations. 

9. The petition, with exhibits annexed thereto, and their translations, if any, 
with a copy of such petition and exhibits with translations, shall be presented to the 
Justice, who will constitute a SpedaJ Bench, composed of three Judges, and appoint a day 
for the.hearing and detcmiination of the application. 

10. Notice in writing of the day appointed for the hearing and determination o * 

appheation shall be given by the Registrar to the Chief Secretary to the Go\’ernment c 
Bengal, and a copy of the petition and eidiibits with translations, if any, in the last prsce ng 
rule mentioned shall accompany such TioUce. ' •' . ^ 

11. Printed paper-books containing the petition and all exhibits annexed thereto wi 

translations shall be prepared in the manner prescribed by the rules for the pr^aration o 
paper-books in appeals from the High Court. Original Jurisdiction, and shall be delivere 
the Registrar by the applicant at least one week before the day fixed for the heanng an 
determmation of the application. . , , 

12. There shall be ordinarily printed 30 copies of the paper-bod:, but the ^ 
may, where necessary, direct a larger number to be printed. 

13. The table of fees now in force In this Court in its Original Civil Jurisdictioi^^^ ^ 
be applicable to applications under the Act. and proceedings thereon and costs 

respect of such applications and proceedings shall be taxed, where so directed, by c 

14 The provisions of the Code and the Rules and Orders of this Court relating 
cution of decrees and orders shall be applicable to the execution of orders passed by t e 
Court, on applications under the AcL 
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Madras Rul^ 

1. These rules may be cited as The Rules o( Procedure under the Indian Press (Emer- 
^cncj' Powers) Act”, 1931 They shall come mto operation on the 10th day of May 1932 
and shall apply to all applications made to, and all proceedings taken in, the High Court of 
Judicature at Madras under the Indian Press (Emergency Powers) Act, 1931, hereinafter 
referred to as " The Act 

2 EN'ery application to the High Court under section 23 of the Act shall be made by 
the presentation to the Registrar of a petition signed and venfied at the foot by the applicant 
according to the rules governing the v-cnfication of pleadings 

3 The petition shall be written, tyiiewntten, or printed, fairly and legibly, on substan¬ 
tial white foolscap folio paper, with an outer margin about two inches wide and an inner 
margin about one mch wide and separate sheets shall be stitched together bookwise. The 
WTiUng or printing shall be on both sides of the paper, and numbers shall be expressed in 
ligures. 

4. The petition shall be headed " In the High Court of Judicature at Madras, Origi¬ 
nal Jurisdiction ", ” Its Special Bench constituted under Act XXIII of 1931 ” and shall be 
intituled " In the matter of the (name, if any) Printing Press or of the (name or descrip¬ 
tion) bode, document or newspaper”, as the case may be. 

5. The petition shall also set out the date and the nature of the order sought to be 
^et aade and, where the application is to set aside an order of forfeiture under section 4, 6, 
S, 10 or 19 of the Act, the interest of the appbcanl m the property in respect of which 
the order sought to be vaated has been passed 

6. The petition shall also set out the grounds on which the applicant sedcs to set 
aside the order. 

7. A certified copy o( the order sought to be set aside and aU documents, or copies 
thereof certiHed to be correct, on which the applicant relies in support of his application 
^11 be filed along with the petition. If any of the documents or copies thereof are not 
in the English language, an application for their translation into English shali be filed along 
■with the petition. 

8. All documents filed by the appbeant along with his petition not in the Engbsh 
language and intended to be rebed on during the hearing of the petition shall be translated 
into English by the Interpreters or the Translators of the High Court or any other com¬ 
petent person whom the Chief Justice may appoint on that behalf. 

9. On compliance with the requirements aforesaid and the preparation of the trans¬ 
lations of documents. If any, that may be necessary, the petition shall be filed on the Original 
Side of the High Court and orders of the Chief Justice shall be obtained for constituting a 
Special Bench and for appointing a day for the heanng of the petition 

10. Notice of the date of the a^hcation and of the date of hearing thereof shall 
be given by the First Assistant Registrar on the Original Side of the High Court to the 
Chief Secretary to the Government of Madras to whcmi shall be forwarded also a copy of 
the petition and copies of the exhibits or thdr translations as the case may be. 

11. The table of fees set out in Appendix II to the High Court Fees Rules, 1925, 
shall be levied by the Registrar upon the proceedings and documents filed under the Act 
and the proceedings thereon and the costs payable in respect of such applications and pro¬ 
ceedings shall be taxed if the Court so directs, by the Taxing Offirar of this Court on the 
Origmal Side under the. rules for taxatloi of costs contained in the High Court Fees 
Rules, 1925 

■ 12. The provisions of the Code ol Gvil Procedure and the Rules and Orders of 

this Court relating to the exercise of its Ordinary Origmal Civil Jurisdiction shall be . ’ ‘ 
«■ far as they are applicable to the execulioi of orders made on applications under the 
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Allwabab Rules. 

1. The rules framed rmder section 99F of the Code of Criminal Procedure, Act V 
of 1S9S, shall, mitatis mutandis, be applicable to e«r}* application made and to e\Tfy 
proceeding taken under sections 23 to 25 of the Indian Press (Emercencj* Powers) Act 
1931, No. XXIII of 1931, 

Patna Ruixs. 


1. These rules shall apply to all applications made to, and all proceedings taken in. 
tlie High Court of Judicature at Patna under the Act 

2. Everj* application to the Hsgh Court under section 23 of the Act to set aade an 
order for secunty under sub-section (3) of section 3 or under sub-section (3) of section 7 
or an order of forfeiture under sections -I, 6, 8, 10 or 19, or under sub-section (2) of 
section 12 shall be made by the presentation of a petition which shall be signed by the 
applicant and t'crificd at foot by the affidavit of the applicant 

3. The petition shall be written in the English language on foolscap paper or 
other paper similar to it in sire and quality, boolnrise, and divided into paragraphs number¬ 
ed consecutively. Dates and sums occurring in the petition shall be ejcprtsscd in figures. 

4. The petition shall be headed— 

“ In the High Court of Judicature at Patna. ** 

*' In its Spedal Bench constituted under Act XXIII of 1931 ” and shall be intituled 
“ In the matter of the (name if any) printing press or the (name or description) book, 
document or newspaper", as the ase may be. 

5. In an application to set aside an order for security, the petition shall state whether 
the applicant is the keeper of the printing press or Is the publisher of the newspaper, as 
the ease may be, in respect of which the order for security has been made, and all do«- 
meats or copies thereof in proof of such statement together with a copy of the order for secunty 
under sub-section (3) of section 3. or under sub-section (5) of secUon 7 of the Act, as the 
case coay be, shall be annexed as eshibits to the petitloa 

6. In an application to set aside an order for forfeiture the petition shall state what 
the interest of the applicant is In the property in respect of whidi the order of forfriture 
has been made, and all documents or copies thereof, in proof of such interest, together 
with a cop>’ of the notice of forfdture under sectiwis 4, 6, 8, 10 or 19 or under sub-s^ 
tion (?) of section 12 of the Aa, as the case may be, shall be annexed as e-diibits to « 


petition. 

7. The petition shall state rele>'ant facts only and conclude with the groun or 
grounds on which it is sought to set aride the order for security or of forfeiture. 

8. AU >Tmacular documents armexed as exhibits to the petition, and all «macu r 
documents relied on by the applicant and intended to be tendered in eridenct, sha 1^ ^ 
either translated into English by a competent and duly qualified translator or trans ^ 
and \-crificd by the affidarit of the translator, or shall be translated by the official tran'-a e 


of the Court at the cost of the applicant. ^ -r . to- 

9 The petition, with exhibits annexed thereto and their translations, if an^ 
gelhcr with a copy of surii petition and exhibits with translations, shall be present 


the Chief Justice. , _ ^ .vrrrcf 

10 Notice in ^ting of the presentation of the petition together with a copy 
and a copy of any exhibits annexed thereto shall be given by the Registrar to 1 e 
Secretary* to the Cox-emment of Bihar and Orisan. . 

11. Within fourteen da>-8 of receipt of surii notice the Chief Sc<ietar>' maj 

the Registrar a notice of his intention to e»ppos< surii petition and if he so c *• 
send to the Registrar such affidavits as he may rely on in answer to the petiticn. 

12. The Registrar on receipt of such noUce nnd'or affidarit or affidaxit* ^ 
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the pcUtjonex and on hn application shall supply han with a copy ol the same. 

13. The petitioner shall not file any affidavit in reply without obtaining leave from 
the Chief Justice and such leave shall be granted if at all on such terms as to time as the 
Chief Justice maj direct Such application for leave shall be made ex parte by the peti¬ 
tioner •withm one of itcopt by him of the notice provided for in rolt 12 ihove and 
shall be made in the chamber of the Chief Justice. 

14. If the petitioner shall not wiilun one week of the notice provided in rule 12 
make apphcation as provided by rule 13 the endence shall be deemed to be closed and 
after deposit by the petitioner of the printing cost the Registrar shall cause the paper book 
to be prepared according to the rules m Chapter IX for the preparation of paper books in 
appeals from original decrees and not less than 20 copies thereof shall be printed 

15 tVhen the evndence is closed the Registrar shall, so soon as may be, obtain the 
directions of the Qiief Justice as to the appointment of a Bench of three Judges and the 
filing of a daj for heanng whidi shall be not less than one week from the day when the 
paper book is ready. Such directions shall be notified by the Registrar to the petitioner 
and to the Chief Secretaiy to the Government. 

16 The table of fees now m force tn this Court shall be applicable to applications 
under the Act, and proceedings thereon and costs payable in respect of such applications 
and proceedings shall be taxed, where so desired, by the Taxing Officer. 

17. The pro\isions of the Code of Civil Procedure and the Rules anti orders of 
this Court relating to execution of decrees and orders shall be applicable to the execution 
of orders passed by the High Court, on application under the Act. 

Lahore Rules. 

Rules to regulate the procedure in the case of applications to set aside orders for 
the deposit of security under Section UI (3) or 7 (3) or of forfeiture under sections 4, 6, 
S, 10 or 19 of the Indian Press (Emergency Powers) Act, 1931 

(1) Every application to the High Court under section 23 of the Indian Press 
(Emergency Powers) Act, 1931, to set aade an order requiring the keeper of a printing 
press to deposit security under sub-section (3) of section 3, or requiring the publisher of a news¬ 
paper to deposit security under sub-section (3) of section 7, or to set aside an order of 
forfeiture under section 4, 6, 8, 10 or 19 of the Act, shall be made within two months 
from the date of such order, by the presentation of a petition which shall be signed by 
the petitioner and verified at the foot by the affidavit of the petitioner. 

(2) The petition shall be wntten in the English language on foolscap paper or 
other paper similar lo it in size and quality, and divided into paragraphs, numbered con¬ 
secutively. Dates and sums occurring in the petition shall be expressed in figures 

(3) The petition shall be headed— 

“In the High Court of Judicature at Lidiore”, and shall be intituled, “In the 
matter of the—(name, if any) Pnnting Press or the (name or description) News-Sheet 
or Newspaper, Book, or Document,” (as the case may be). 

(4) The petition shall state what the interest of the petitioner is in the property 
in respect of which the order to deposit security or the order of forfeiture has been made, 
and all documents or copies thereof in proof of such interest together with a copy of the 
notice, under section 3, 4, 6, 8 or 10 or notification under section 19, as the case may 
be, of the Indian Press (Emergency Powers) Act, 1931, shall be annexed as exhibits to 
the petition. 

' (5) The petition shall state the ground or grounds on which it is sought to set 

aside the order to deposit security or the order of forfeiture 

(fi) The petitioner shall, with his petition, attach a receipt for a deposit of Rs. 100 
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to cover the cost of translating the vemaculat <k>cuments into English and of printini the 
record 

(7) All vernacular documents annexed as exhibits to the petition, and all verna¬ 
cular documents relied on by the petitimer and intended to be tendered in evidence, shall 
be translated into English by an official translator or translators. 

(S) TTie petition with exhibits annexed thereto and their transactions, if any, to¬ 
gether with a copy of such petition and exhibits with translations, diall be presented to the 
Assistant i?egisfiar, who shall Jay the same before the Chief Justice. The Chief Justice 
shall then constitute a Special Bench and ai^int a day for the hearing and determination 
of the petition 

(5) The Assistant Registrar ^all forthvnth give notice of the filing of the peti¬ 
tion to the Government Advocate and shall ask Wm to obtain from Government and to 
furnish to the Court, as soon as possible, a copy of the paiticular news-sheet, newspaper, 
book or other document containing the words, signs or visible representations on which the 
order to deposit security was passed or the declaration of forfeiture was based. 

tIO) Subject to the provisions of section 26 of the Indian Press (Emergency Powers) 
Act, evidence in support of or against the petition, ^all be in the form of affidavits. The 
Govenunent Advocate dial! within ten days of the receipt of the notice mentioned in rule 9 
file affidavits on behalf of the Crown and supply copies thereof to the other side. The 
petitioner shall, within ten days of the leceipl of copies of the affidavits, file his affidavits 
and likewise supply the Government Advocate with copies 

(2f) Notice in writing of the day appointed for hearing and determlMtion of the 
petition shall be given by the Assistant Repstrar. to the Chief Secretary to the Govern- 
ment of the Punjab or to the Chief Commisaoner of Delhi, as the case may be, and the 
copy of the petition and exhibits with translations, if any, mentioned in rule 8 shall accom¬ 
pany such notice. 

{12) A printed paper book shall be prepared and completed under the order of the 
Assistant Registrar at least one week before the day fixed for hearing and determination of 
the petition. 

(13) There shall be ordinarily primed 30 copies of the paper book but the AsasUnt 
Registrar may, when necessary, direct a larger number to be printed 

{14) In the absence of the special order the printed paper book shall ordinany 
contain;— 

(a) A copy of the order to deposit secunty or the declaration of forfeiture, in res 
pect of -which the petition is made; 

(6) the petition and the affidavit of the petitioner; 

(c) the exhibits annexed to tiie petition and their translation ^ 

(tf) the affidaints filed under rale 10 and repnnt of such portion of the presenb 
publications {translated into English, if in vernacular, in accordance with rule 7) as 
be indicated by the parties within ten days of the receipt of the notice which will be 
by the Asaslant Registrar to the petitioner or his counsel, if any, and the Goi'emm 
Advocate. ' , 

Note.—The cost of printing fo), (b) and <c) shall be met by the apptiC3n^‘^“t 
the deposit made under rale 6, and cost of (d) shall be borne by the party concern 

(15) If the*deposit leqiurcd under rale 6 proves insuffident to coivr 
the printed paper book, the Assistant Repstiar, nray, by^ a notice in writing, 
such further deposit, as seems to him necessaiy, shall be made within one wee . 

{16) If such further deposits be not made within the time speafied m the n > • 
the petition shall be placed, without notice to the petitioner, before a Special 
posed of three Judges which will either dismiss the petition of pass such other o ers 
may be suitable. 
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(ID The petitioner and his counsel and the Government Advocate shall be entitled 
to recott copies of the printed records on application to the Assistant Registrar one week 
before the date fixed for hearing 

(J5) At the foot of every printed book shall be noted the amount of the printing 
and madestal charges and the person from «hozn le\'ied, and such amount shall be included 
a the costs of the proceedmgs, unless the Court shall otherwise direct. 

Should the amount so charged be less than the sum or sums deposited under rules 6 
and 15, the Assistant Registrar shall refund the balance to the petitioner. 

(19) The table of fees noi\ m force in this Court shall be applicable to all petitions 
under section 23 of the Indian Press (Emergency Powers) Act, 1931, and proceedings 
thereon and costs papble in respect of such petitions and proceedings shall be taxed, when 
so directed, by the Taxing Officer of this Court. 

(20) The provnsions of the Code of Civil Procedure and Rules and Orders relating 
to the executiMi of decrees shall be applicable to the execution of orders passed by the 
High Court on petitions under section 23 of the Indian Press (Emergency Powers) Act, 1931. 

BuRNfA Rules. 

1. These rules may be ated as "The Rules under the Indian Press (Emergency 
Powers) Act, 1931 ” They shall come into operation immediately, and shall apply to all 
applications made to, and all proceedings taken in, the High Court of Judicature at Rangoon 
under the Indian Press (Emergency powers) Act, 1931, hereinafter referred to as "The 
Act”. 

2. Every application to the High Court under section 23 of the Act to set a^de 
an order under section 3. 4, 6, 7, 8, 10, 12 or 19 shall be made by the presentation of a peti> 
tlon which 8haH be ^gned by the applicant and verified at the loot by the affidavit of the 
applicant. 

3. The petition shall be written in the Engbsh language on one side only of foolscap 
paper or of other paper similar to it in ^e and quality, and shall be divided into para¬ 
graphs numbered consecutively. Dates and arithmetical calculations occurring in the petition 
^11 be expressed in figures. 

4 The petition shall be headed:— 

" In the High Court of Judicature at Rangoon, Original Jurisdiction, before the Special 
Bench constituted under section 24 of the Indian Pre» (Emergency powers) Act, 1931", 
and shall be intituled — 

" In the matter of the (name if any) Printing Press or the (name or description of 
the book, document, news-sheet and newspaper, etc, as the case may be) 

5 The petition shall state what the interest of the applicant is in the property in 
respect of which the order has been made; and all documents or copies thereof, m proof of 
such interest, together with a copy of the order under section 3, 4, 6, 7, 8, 10, 12 or 19 of 
the Act as the case may be, shall be aimexed as exhibits to the petition unless an express 
order to the contrary is obtained from the Court. 

6 The petition shall state the ground or grounds on which it is sought to set aside 
the order, 

7. All vernacular documents annexed as exhibits to the petition, and all vernacular 
documents relied on by the applicant and intended to be tendered in evidence, shall be trans¬ 
lated into English in accordance with the Translation Rules of the High Court. 

8 The petition, with exhibits annexed thereto and their translations, if any, together 
with one spare copy each of the petition and of the exhibits and of their translations, shall 
be presented to the Registrar, who will obtain the orders of the C^ief Justice to constitute 
a Special Bench and appoint a day for the heanng and determination of the application. 

9 Notice in writing of the day appeunted for the hearing and determination of the 


( 
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application ^all be given to the Chief Secretary to the Government of Burma, and one copy 
eadi of the petition and 0 / the ediibits irath translations, if any, as mentioned in the fast 
preceding rule, shall accompany such notice. 

10. The scale of fees now in force in this Court in its Original Civil JurisdjcUon shall 
he applicable to applications under the Act and proceedings thereon, and costs paj’abte in 
respect of such applications and proceedings shall be taxed, when so directed, by the Regis¬ 
trar, Original Side, m accordance with the rules for costs in applications made on the Ori¬ 
ginal Side. 

11 The provisions of the Code of Civrl Procedure and of the Rules and Orders of 
this Court relating to the exercise of its ordinary Original Jurisdiction, including execution 
of decrees and orders, ^all be applicable to the procedure in regard to applications under 
the Act as ’•\e!! as to the execution of orders made on stidt applications. 

OW>H Ruiss. 

Rule of procedure under section 27 of the Indian Press (Emergency Powers) Act, 
3931 (XXni of 1931). 

The roles framed under section 99F of the Code of Criminal Procedure (Act V of 
1898) and printed in appendix X to the Rules of the Chief Court of Oudh shall, ««/<?/« 
mutandis, he applicable to every application made, and to every proceeding taken, under 
sections 23 to 25 of the Indian Press (Emergency Powers) Act, 1931 (XXfH of 1331). 

Rules under section 99F of the Code of Cnminal Procedure (Att V of 1898). 

The following rules are •framed by the Court under section 99F 0 / the Code of Cri¬ 
minal Procedure (Act V of 1898) 

1. These rules may be cited as “ The Oudh Rules under section 99F of the Code of 
Crjiiunal Procedure (Act V 0 / 1898) They shall come into operation on the date of 
publication thereof, and shall apply to all applications made to, and all proceedings 

in, the Giief Court of Oudh at ^Lucknow under sections 99A to 99G of the Code of Criml- 
na! Procedure (Act V of 1898), hereinafter referred to as "the Code”. 

2. Every application to the Chief Court, under section 99B of the Code, to set a« e 
an order of forfdture under sub-section (I) of section 99A, shall be made by the 

tion of a petition which shall be signed by the applicant and verified at foot by the am 
vit of the applicant, in accordance with the roles prescribed for affidavits in Chapter XI 
the Rules of the Chief Court of Oudh. . 

3 The petition shall be written in the English language on foolscap paper or 0 e 
paper similar to it in sire and quality, boofcwise, and divided into paragraphs num « 
consecutively. Dates and sums occurring in the petition shall be expressed in figures. 

4. The petition shall be headed.— 

"In the Ouef Court of Oudh at Lodmow”. 

“ In its Special Bench constituted under section 99C of the Code of Criimfla 
dure (Act V of 1893) *' and shall be cirthJed “In the matter of the (name, if any) 
ing Press or the (name or description) booki document or newspaper , as the case may 

5. The petition shall state what the interest of the applicant is in the 
respect of which the order of forfeiture has been made and all documents 

in proof of such interest, together with a copy of the notice ol forfeiture iin cr su 
(J) of section 99A of the Code, shall be annexed as eahiblls to the ^tition. 

6 The petition shall slate the ground or grounds on which it is sought to 
the order of forfeiture. „ ,._^ 3 nilar 

7. All vernacular documents annexed as exhibits to the petition an . trans* 
documents relied on by the applicant and intended to be tendered in evidence ^ 

latrtJ into English by a competent and duly ipialified translator or tiwslato^ of 

question may arise as to the accuracy of the Iransfationi or the sdmissiMiiy m ^ 
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the documents and the translations annexed to them by reason of defects in such transla¬ 
tions. 

8. The petition with exhibits annexed thereto and their translations, if any, together 
with a copy of such petition and exhibits with translations, shall be presented to the Judge 
taking applications. Such Judge will direct that the petition be laid before the Chief Judge 
who will constitute a Special Bench Thereafter a day for the hearmg and determination 
of the application shall be appointed. 

9. Notice, in writing, of the day appointed for the hearing and determination of the 
apphcation shall be giien by the Registrar to the Chief Secretary to the Government of the 
United Provnnees, and the copies of the petition and exhibits with translations, if any, in the 
last preceding rule mentioned shall accompany such notice 

10. Printed paper-books containing the petition and all exhibits annexed thereto with 
translations shall, iti the manner ptesenbed by the rules (or the preparation of paper-books 
in First Appeals in this Court, be prepared and completed under the orders of the Regis¬ 
trar at least one week before the day fixed for the hearing and detenninalion of the appli¬ 
cation. 

11. There shall be ordinarily printed 30 copies of the paper-book, but the Registrar 
may, when necessary’, direct a larger number to be printed. 

12. The table of fees now in force m this Court in its onginal ovil jurisdiction shall 
be applicable to applications under section 99B of the Code and proceedings thereon, and 
costs pa>*able in respect of such applications and proceedings shall be taxed uhen so directed 
by the Court 

13 Every summons and warrant of arrest issued by the Court shall be m writing, 
in duplicate, signed and sealed by the Registrar of the Court and shall ordinarily be sent to 
the Magistrate within the local Iimiu of whose jurisdiction the summons is to be served or 
the warrant executed. 

13A. IVhen an application is for the review of a deoee or order of a Judge of the 
Chief Court who has died before the presentation of the application, or has left the Court 
and is unlikely to return uithm three months, it shall be presented to the Chief Judge, who 
shall appoint a Bench to deal with the application 

14 The provisions of the Code of Cml Procedure and the rules and orders of this 
Court relating to execution of decrees and orders shall be applicable to the execution of 
•orders passed by the Chief Court on applications under section 99B of the Code of Crimi¬ 
nal Procedure. 

Nacpor Ruies 

1. Every application under section 23 for setting aside an order of deposit of security 
under sub-section (3) of section 3 or under sub-sectiwi (3) of section 7, or an order of for¬ 
feiture under sections 4, 6, 8, 10 or 19 or sub-section (3) of section 12 shall be made by the 
presentation of a petition which shall be signed by the applicant and x’enfied by the affida¬ 
vit of the applicant 

2 The petition shall be xvritten in the Engtish language and shall be divided into 
paragraphs numbered consecutively. Dates and sums occurring in the petition shall be ex¬ 
pressed in figures. 

3 The petition shall be headed— 

" In the Court of the Judiaal Cdmimssioner. Central Provinces ” 
and shall be entitled"— 

“In the matter of the (name, if any) Printing Press, or the (name or description) 
newspaper, book or document”, as the case may be. 

4.« The petition shall state the ground or grounds on which it is sourfit to set aside 
the order. 


L. C 44. 
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5. WTicn the petition is for settlnR atidc an order of forfeiture under sections 4, 6, 8, 
10 or 10, it sliall stntc wlwt the interest of the applicant,is in the property in respect of 
whicli the order of forfeiture has been made, and nil documents or copies thereof in proof 
of such interest, together with a copy of the notice of forfeiture, shall be annexed as exhi¬ 
bits to the petition. 

6. Wien the petition is for settinR aside an order of deposit of security under sub¬ 
section (5) of section 3 or under sub-section (3) of section 7, or for scUiriR aside an order of 
forfeiture under sub-section (2) of section 12, a copy of the notice oCderinR the deport shall 
be annexed ns exhibit to Uic petition. 

7. All vcmactilar doaiments annexed ns exhibits to the petition and all XTmacuhr 
documents relied on by the applicant and intended to be tendered in etadcncc shall be trans¬ 
lated into Englisli by a translator or translators of the Court. 

8. The petition with exhibits annexed thereto, together with a copy of such petition . 
and exhibits, sliall be presented to the Judicial Commissioner who will constitute a Special 
licnch and appoint a day fur the hearing and determination of the application. 

9. Notice in writing of tlic day appointed for the hearing and determination of the 
application shall be given to the Chief Secretary to the Government of the Central Iho- 
vinecs, and copies of the petition and exhibits mentioned in rule 7 shall accompany suclt 
notice. 

10. The Special Bcncli may award sudi costs ns appear to it reasonable and proper 
in the circumstances of cadi case. 

11. The provisions of the Code of Cixil Procedure and the rules and orders of this 
Covirt relating to execution of deertes and orders shall be applicable to the eweulion of 
orders passed by the Sped.xl Dcndi. 

DCRAR Rules. 

1. Every application under section 23 for setting aside an order of deposit of secunty 
under sub-section (3) of section 3 or under sub-section (3) of section 7, or an order of for¬ 
feiture under sections 4. 6, 8, 10 or 19 or sub-section (3) of section 12 sh.xll be made 
presentation of a petition which sliall be signed by the applianl and x-erified by the afli 
vit of the applicant. 

2. The petition shall be written In the English language and shall be divided into 
paragraphs numbered consccutix'ely. Dates and sums ocairring in the petition sha tx 
pressed in figures, 

3. The petition shall be headed:— 

“ In the Court of the Judicial Commisrioncr, Central Provinces *' 
and shall be entitled • • V 

" In Uic matter of tlic (name, if any) Printing Press, or the (name or dcscnpiion 
newspaper, btxik or document ”, as the ease may be. 

4. The petition shall state the ground or grounds on which it Is .sought to set a«J c 

the order. j 6 ft, 

5. Wien Uie petition is for setting a^adc an order of forfeiture under 

10 or 19. it sliall state what the interest of the applicant is in the property m 
which the order of forfeiture has been made, and all documents or copies '"hibits ic 

such interest, together with a copy of the notice of forfeiture, sliall be annexed as fx 

the petition mder sub- 

6 \S-htn the peVUion Is for setting aside an order o( deposit of swf'iy 
section (3) of wtior) 3 or under siib-wtion (3) of section 7. or for sel^g s'* e 
of forfeiture under siib-vction (?) of section 12, a copy of the notice ordering 
iJiail be annexed ax an exhibit to the petition. 
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7. A\1 vernacular documents annexed as cadubits to the petition and all vemaculai 
documents relied on by the applicant and intended to be tendered in evidence shall be 
translated into English by a translator or translators of the Court. 

8 The petition wth exhibits annexed thereto, together with a copy of such petition 
and exhibits, shall be presented to the Judiaal Commissioner who will constitute a Special 
Bench and appoint a day for the hearing and detennination of the application. 

9 Notice in writing of the day appointed for the heanng and determination of the 
application shall be given to the Chief Secretary to Government of the Central Frovin- 
ces, and copies of the petition and exhibits mentioned m rule 7 shall accompany such notice 

10. The Special Bench may award saidi costs as appear to it reasonable and proper in 

the circumstances of each case. ' 

11. The pronsions of the Code of Cml Procedure and the rules and orders of this 
Court relating to execution of decrees and orders shaO be applicable to the execution of orders 
passed by the Special Bench. 



THE INDIAN STATES (PROTECTION) ACT. 
Act No. XI of 1934 


An Act to protect the AdministTalion of States in India ivhick are under Ike 
suzerainty of His Majesty from activities which tend to subvert, vr to excite disaSec- 
tion towards, or to obstruct such Admimstrations. 


Whereas it is expedient to protect the Administrations of States in India under 
the suzerainty of His Majesty from activities which tend to subvert, or to excite dis¬ 
affection towards, or to obstruct such Administrations ; It is hereby enacted as fol¬ 
lows'— 


Short title, ex¬ 
tent and conunen- 
cement 


1, (i) This Act may be called the Indian States (Pro¬ 

tection) Act, 1934. 


(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas 

(3) This section and sections 2 and 3 shall come into force at once; the 
remaining sections of this Act shall come into force in any district or area only 
when and for such time as the Local Government, by notification in the local official 
Gazette, directs. 


overawe Admini^ 
tration of a State 
in India. 


2. Whoever, within or without British India, conspires to overawe, by means 
Conspiracy to of criminal force or the show of criminal force, the Administra¬ 
tion of any State in India, shall be punished with imprisonment 
which may extend to seven years, to which fine may be added. 
» , 3. The Indian Press (Emergency Powers) Act, 1931, as 

Act^^'xxill of amended by the Criminal Law Amendment Act. 1932. shall be 

1331. interpreted— 

(a) as if in sub-section (J) of section 4 of the Act, after clause («) the fol¬ 
lowing word and clause were inserted, namely:— 


(j) to bring into hatred or contempt or to excite disaffection towards the 
Administration established in any State in India ”; 

(b) as if in Explanation 2 and Explanation 3 to the said sub-scrtfon, a ter 
the word “Govenunent” the words “or Administration”, and after the letter an 
brackets “ (d) " the words, letter and brackets "or clause (/) ” were inserted, ar' 

(c) as if after Explanation 4 to the said sub-section the following Exp 

tion were inserted, namely:— ^ . . j 

“ Explanation 5. —Statements of facts made without malicious ip 

without attempting to excite hatred, contempt or disaffection shall not be d 
be of the nature described in clause (/) of this sub-section “; -tv \cr- 

and any power which might, by reason of such insertions but not otherw ise. ^ 

cised by the Local Government under that Act If so altered, may also be 
by the Governor-General in Council; and for the purpose of the excrasc 
Go\'emor-Gencral in Council of such powers, the Act shall be interpreted as i r^^ 
rcnccs to "Ihe Local Government were references to the Govcmor-Gcncrat m 
and as if to sub-secti<?n (J) of section 23 the following proviso were added, name >’• 
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“ Provided that an application under this section against an order made by 
the Go\'emor-General in Council under any of the sections therein specified except 
section 19 shall lie to the High Court for the local area in which any security re¬ 
quired under this Act from the printing press or newspaper concerned was deposited 
or to be deposited 

4. (1) When a District Magistrate or in a Presidency-town the Chief Pre- 

Power to prohi- sidencj’ Magistrate is of c^inion that within his jurisdiction 

bit assemblies. attempts are being made to promote assemblies of persons for 

the purpose of proceeding from British India into the territory of a State in India 
and that the entry of such persons into the said territory or their presence therein 
IS likely or will tend to cause obstruction to the Administration of the said State or 
danger to human life or safety or a disturbance of the public tranquillity or a riot 
or an affray within the said territory, he may, by order in writing stating the mate¬ 
rial facts of the case, prohibit within the area specified in the order the assembly of 
five or more persons in furtherance of the said purpose. 

(2) When an order under sub-section (J) has been made, and for so long, 
as it remains in force, any assembly of five or more persons held in contravention of 
the order shall be an unlawful assembly within the meaning of section 141 of the 
Indian Penal Code, and the provisions of Chapter VIII of the Indian Penal C^e and 
of Chapter IX of the Code of Criminal Procedure, 1898, shall apply accordingly. 

(5) An order under sub-section (/) shall be notified by proclamation, pub¬ 
lished in the specified area in such places and in such manner as the Magistrate may 
think fit, and a copy of such order shaU be forwarded to the Local CSovemment. 

(4) No order under sub-section (I) shall remain in force for more than two 
months from the making thereof, unless the Local Government, by notification in the 
local official Gazette, otherwise directs 

5, (i) Where, in the opinion of a District Magistrate or in a Presidency- 

„ ^ , town the Chief Presidency Magistrate, there is sufficient ground 

Power to issue , ,. ... . j . j. * .. 

directions prohibit- for proceeding under this section and immediate prevention or 
mg certain acta speedy remedy is desirable, such Magistrate may, by written 
order stating the material facts of the case and served in the manner provided by sec¬ 
tion 134 of the Code of Criminal Procedure, 1898, direct any person to abstain from 
a certain act if such Magistrate considers that such direction is likely to prevent or 
tends to prevent obstruction to the Administration of a State in India or danger to 
human life or safety or a disturbance of the public tranquillity or a riot or any affray 
within the said State. 

(2) An order under sub-section ( 1 ) may, in cases of emergency or in cases 
where the circumstances do not admit of the serving in due time of a notice upon the 
person against whom the order is directed, be passed ex parte. 

(5) An order under sub-section (I) may be directed to a particular indi¬ 
vidual, or to the public* generally. 

(4) A Distnct Magistrate or Preadency Magistrate may, either on his own 
motion or on the application of any person a^rieved, rescind or alter any order made 
under sub-section (i) by himself or by his predecessor in office. 

(5) Where such an application is recdrad, the Magistrate shall afford to the 
applicant an early opportunity of appearing before him either in person or by pleader 
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and showing cause against the order; and if the Magistrate rejects the application 
wholly or in part, he shall record in writing his reasons for so doing. 

(.5) No order under sub-section (i) shall remain in force for more than two 
months from the making thereof unless the Local Government, by notification in the 
local official Gazette, otherwise directs. 

6. (1) Whoever wilfully disobeys or neglects to complyfWith any direction 

Penalt for dis- order made under sub-section (1) of section 5, 

obeying order in such order as alteKd under sub-section (4) of that section, 
under section 5. shall be pumshable with imprisonment which may extend to six 
months, or with fine, or with both, 

(2) An offence under this section diall be an offence for which a police-oificer 
may arrest without warrant. 

7 . No Court shall take cognizance of any offence putjisha- 
Cognizance of ble under secticm 2 unless upon complaint made by order of, or 
under authority from the Governor-General in Council or the 
• Local Government 



THE INDIAN STATES (PROTECTION AGAINST DISAFFECTION) ACT 
{March 12, 1923.) 


The following Act which was made by the GovemoT-G^exal under the pro¬ 
visions of section 67B of the GovemmMit of India Act and has received the assent 
of His Majesty signified by an order of His Majesty in Council is hereby published 
for general information — 

An Act to prevent the dissemination by means of books, newspapers and other 
documents of matter calculated to bnng into hatred or contempt, or to excite dis¬ 
affection against, Princes or Chiefs of States m India or the Government or Adminis¬ 
trations established in such States. 

tVhereas it is expedient to prevent the dissemination by means of books, news¬ 
papers and other documents of matter calculated to bring into hatred or contempt, 
or to excite disaffection against. Princes or Chiefs of States in India or the (jovem- 
ments or Administrations established in such States ; It is hereby enacted as follows.— 


Defiiutions. 


Short Utk and ^ Indian States (Pro- 

extent tection against Disaffectiwi) -Act, 1922. 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 

2. In this Act, unless there is anything repugnant in the 
subject or context,— 

(a) “book" and “newspaper” have the meaning! respectively assigned to 
them by the Press and Registration of Books Act, 1867 ; 

(b) '■ disaffection“ includes disloyalty and all feelings of enmity; and 

(c) "document” includes any painting, drawing, photograph, or other visi¬ 
ble representation. 

3 . (J) Whoever edits, prints or publishes, or is the author of, any book, 
newspaper or other document which brings or is intended to 
bring into hatred or contemjrt, or excites or is intended to excite 
disaffection towards, any Prince or Chief of a State in India or the Government or 
Administration established in any such Stat^ shall be punishable with imprisoiunent 
which may extend to five years, or with fine, or with both. 

(2) No person shall be deemed to commit an offence under this section in 
respect of any book, newspaper or other' document which, without exciting or being 
intended to excite hatred, contempt or disaffection, contains comments expressing dis¬ 
approbation of the measures of any such Prince, Chief, Government or Administration 
as aforesaid with a view to obtain their alteration by lawful means, or disapprobation 
of the adnunistrative or other action of ariy such Prince, Chief Government or Admi¬ 
nistration. 

NOTE. 


Penalty. 


Under sub-s (I) of this section any one or mote of the four persons, viz., author, 
editor, printer and publisher of libellous matter are liablei. 

A person who is accused under this section is entitled to adduce evidence to prove 


I Sardar Dtican Sinih, (1934) 36 Cr. 1.. J. 744. 
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that the allegations made by him are true inasmudi as he has a right to plead extenuating 
circumstances such as a worthy motive in mitigation of the penalty which may be imposed 
on him in the event of his conviction and for maldng good sudi a* plea it may be neces¬ 
sary for him to show that the allegations are true'. 


4. The provisions of sections 99A to 99G of the Code of Criminal Procedure, 


Power to forfeit 
certain publica¬ 
tions or to detain 
them in course of 
transmission thro¬ 
ugh post. 


1898, and of sections 27B to 27D of the Indian Post Office Act, 
1898, shall apply in the case of any book, newspaper or other 
document containing matter in respect of which any person is 
punishable under sectiwi 3 in like manner as they apply in the 
case of a book, newspaper or document containing seditious mat¬ 


ter within the meaning of those sections. 


5. No Court inferior to that of a Presidency Magistrate or a Magistrate of the^ 
Courts by which proceed to the trial of any offence under section 

3, and no Court shall proceed to the trial of any such offence 
except on complaint made by, or under authority from, the 


and conditions 
subject to which 
offence may be 


Governor General in Coundl. 


NOTE. 

AVhere a sanction authorises the complainant to make complaint of an offence 
under s. 3 and very* clearly restricts the prosecution to one of four offences under the sec¬ 
tion specifically, there is room for the contention that prosecution was sanctioned in re¬ 
gard to all. \Vhere a person is tried in reflect of three distinct offences of his being 
editor, the pnnter, and the author of the offending article and the sanction is 
of one offence, the trial is illegal for want of sanction and the whole proceedings are vitiate . 


t Santa Sing/i, (1927 ) 29 Cr. L. J. 117. J. 7fl 
2 Sardar Dimn Singh, (1934 ) 36 Cr. L. 



THE PENAL SERVITUDE ACT. 
(Act No XXIV of 1855 ) 


An Act to substitute penal servitude for the punishment of Transportation in 
xespect of European and American Convicts. 

Whereas, by reason of the difficulty of providing a place to which Europeans or 
Americans can, with safety to their health, be sent for the purpose 
Preamble. undergoing saitences of transportation or of imprisonment for 

long terms it has become e.xpedient to substitute other punishments for that of trans¬ 
portation • * • : It is enacted as follows :— 

Xo European or 1 , * • * * No European or American shall be liable 

Ainencan to be sentenced, or ordered, by any (Tourt within the terri- 

portation. tones * ' under the Government of * * India * , to be transported. 

2. Any person who, but for the passing of this Act, would, by any law now 

m force, or which may hereafter be in force, in any part of the 
semtude inst^ol territories, be liable to be sentenced or ordered, by any such 
the present terms Court, to be transported, shall, if a European or Amencan, be liable 
•of transportation ^ sentenced or ordered to be kept in penal servitude for such 
term as hereinafter mentioned. 

The terms of penal servitude to be awarded by any sentence or order instead of 
Ihe term of transportation to which any such offender would, but for the passing of this 
Act, be liable, shall be as follows ; (that is to say)— 

Instead of transportation for seven years, or for a term not exceeding seven 
years, penal servitude for the term of four years. 

Instead of any term of transportation exceeding seven years and not exceeding 
ten years, penal servitude for any term not less than four and not exceeding six years 

Instead of any term of transportation exceeding ten years and not excc^ng 
Jlfteen years, penal servitude for any term not less than six and not exceeding eight years. 

Instead of any term of transportation exceeding fifteen years, penal senntude 
for any term not less than six and not exceeding ten years 

Instead of transportation for the term of life, penal servitude for the term of life. 

And in every case where, at the discretion of the Court, one of any two or more 
of the terms of transportation herdnbefore mentioned might have been awarded, the 
Court shall have the like discretion to award one of the two or more terms of penal ser¬ 
vitude hereinbefore mentioned, in relation to such terms of transportation. 

3 . Provided always that nothing herein contained shall interfere with or affect 

the authority or discretion of any Court in respect of any punish- 
•Courts as U'^alter^ or pass on any offender 

native puni^- other than transportation; but, where such other punishment may 
be awarded at the discretion of the Court instead of transporta¬ 
tion or in addition thereto, the same may be awarded instead of. or (as the case may 
be) in addition to, the punishment substituted for transportation by tius Act, 

U C 4*. 
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4. If any offender sentenced by any Court within the said territories to the 

punishment of death shall have mercy extended to him, upon con- 
gr^te? ^ihon of his being kept in penal servitude for life, or for any term 

dition of penal of years, all the provisions of this Act shall be applicable to such 
servitude. offender in the same manner as if he had been lawfully sen¬ 

tenced under this Act to the term of penal servitude specified in the condition. 

5 . [Power to substitute penal sermtude for transportation ] Repealed by the 
Prisoners Act, 1871 {V of 1871). 


6. [Mode of dealing with person under sentence of penal servitude.] Repealed 
by the Prisoners Act, 1871 (V of 1871). 

7 . [Application of enactments respecting transportation and imprisonment 
with hard labour.]. Repealed by the Prisoners Act, 1871 (V of 1871). 

8. [Removal of convicts under sentence of imprisonment from one prison to 
another.] Repealed by the Presidency Jails Act, 1867 (XII of 1867), and the 
Repealing and Amending Act, 1914 (X of 1914). 


9. 10, 11, and 12, [Licenses to convicts under sentence of penal servitude to 
be at large.] Repealed by the Prisoners Act, 1871 (V of 1871). 


13. Nothing in this Act is intended to alter or affect the provisions of the 
Act not to affect 12 and 13 Victoria, Chapter 43, or any Act of Parliament passed 

*h United Kingdom of Great Britain and Ireland since the 

statutes ® ‘ ® 28th of August, 1833, or which may hereafter be passed. 

14. Any sentence or order upon any person describing him as a European or 

Sentence when American shall be deemed, for the purposes of this Act, to be 

proof Uiat a person conclusive of the fact that such person is a European or American 

an Amencan. withm the meaning of this Act. 


Inter pretation 
clause. 


15. The word “European”, as used in this Act, shall be- 
understood to include any person usually designated a European 
British subject. • * • 


l6. [Commencement of Act.] Repealed by the Repealing Act, 1870 fXfV” 


of 1870). 



THE POLICE (INCITEMENT^ TO DISAFFECTION) ACT 
(Act No. XXII op 1922.) 


An Act to provide a penalty for spreading disaffection among the police and 
for kindred offences. 

WitEREAS it is expedient to penalize the spreading of disaffection among the 
police and other kindred offences ; It is hereby enacted as follows :— 


Short title, ex¬ 
tent and com¬ 
mencement. 


1 , (J) This Act may be called the Police (Incitement 
to Disaffection) Act, 1922. 


(2) It extends to the whole of Bntish. India, including British Baludilstan 
and the Sonthal Parganas. 

(5) It shall come into force in any province or part of a province on such 
date as the Local Government may, by notification in the local official Gazette, 
direct’. 


2. In this Act, the expression " member of a police-force " means any person 

appointed or enrolled for the performance of police duties under 
Defimlion. enactment specified in the Schedule. 

3. Whoever intentionally causes or attempts to cause, or does any act which 
Penalt for caus- toows is likely to cause, disaffection towards His Majesty or 

ing*” the Government established by law in British India amongst the 

members of a poHce*force, or induces or attempts to induce, or 
does any act wWch he Imows is likely to mduce, any member of a police-force to with¬ 
hold his services or to commit a breach of discipline shall be punished with imprison¬ 
ment which may extend to six months, or with fine which may extend to two hundred 
rupees, or with both. 

Explanation .—Expressions of disapprobation of the measures of the Government 
•with a idew to obtain their alteration by lawful means, or of disapprobation of the 
administrative or other action of the Government, do not constitute an offence under 
this section unless they cause or are made for the purpose of causing or are likely to 
cause disaffection 

Saving o f acts 

done by police 4^ Nothing shall be deemed to be an offence under this 

Act which is done in good faith- 

certain purposes 

(o) for the purpose of promoting the wdfare or interests of any member 
of a police-force by inducing him to withhold his services in any manner authorised 
by law; or 

(f») by or on behalf of any association formed for the purpose of furthering 
the* interests of members of a police-force as such, where the association has been 
authorized or recognized by the Government and the act done is dene under any rules 
or articles of the association which have been approved by the Gos-emmenL 


Sec Bombay Goeernmenf Gai<tU, 1930, Part I, p. 1394, dated June 5, 1930. 
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4. If any offender sentenced by, any Court within the said territories to the 

punishment of death shall have mercy extended to him, upon con- 
grant^ upon^co"^ dition of his being tept in penal servitude for life, or for any term, 
dition of penal of years^ all the provisions of this Act shall be applicable to such 
servitu e. offender in the same manner as if he had been lawfully sen¬ 

tenced under this Act to the term of penal servitude specified in the condition. 

5. [Power to substitute penal servitude for transpOTtation.] Repealed by the 
Prisoners Act, 1871 (V of 1871). 

6. [Mode of dealing witk person under sentence of penal servitude.] Repealed 
by the Prisoners Act, 1871 (V of 1871). 

7. [Appbeatum of enactments respecting tronsportation and imprisonment 
with hard labour.]. Repealed by the Prisoners Act, 1871 (V of 1871). 

8. [Removal of convicts under sentence of imprisonment from one prison to 
another.) Repealed by the Presidency Jails Act, 1867 {XII of 1867), and the 
Repealing and Amending Act, 1914 (X of 1914). 

9> 10» 11, and 12. [Licenses to convicts under sentence of penal servitude to 
be at large.] Repealed by the Prisoners Act, 1871 {V of 1871). 

13. Nothing in this Act is intended to alter or affect the provisions of the 
Act not to affect 12 and 13 Victoria, Chapter 43, or any Act of Parliament passed 

h Kingdom of Great Britain and Ireland since the 

statutes * * 28th of August, 1833, or which may hereafter be passed. 

14. Any sentence or order upon any j^rson describing him as a European or 

Sentence when American shall be deemed, for the purposes of this Act, to be- 

proof mat a person conclusive of the fact that such person is a European or American 

an Amencan. within the meaning of this Act. 

15 . The word “ European ”, as used in this Act, shall bo 

Inter pretation understood to include any person usually designated a European 
clause. „ . . , .. « « . 

Bntish subject. * * • 

16. [Commencement of Act.] Repealed by the Repealing Act, 1870 (AW 
of 1870). 



THE PREVENTION OF SEDITIOUS MEETINGS ACT. 
(Act No. X op 1911.) 


An Act to consolidate and am^d the law relating to the prevention of public 
meetings likdy to promote sedition or to cause a disturbance of public tranquillity. 

Whereas it is eicpedient to consolidate and amend the law relating to the pre- 
s-ention of public meetings likely to promote sedition or to cause a disturbance of 
public tranquillity; It is hereby enacted as follows:— 

Short title and ^ called the Prevention of 

«teBt. Seditious Meetings Act, 1911. 

(2) It extends to the whole of British India, but shall have operation only- 
in such Provinces or Parts of Provinces as the (iovemor General in Council may 
from time to time notify in the Gazette of India. 

2. (i) The Local (government may, with the previous sanction of the 

Power of Local Governor General in Ckmndl, by notification in the local official 

Gtnynment _ to Gazette, declare the whole or any part of a Province, in which 
areai this Act is for the time being m operation, to be a proclaimed area. 

(2) A notification made under sub*secUon (/) shall not remain in force for 
more than six months, but nothing in this sub-section shall be deemed to prevent 
the Local Government, with the previous sanction of the (3ovemor General in Coun¬ 
cil, from making any further notifications in respect of the same area from time to 
time as it may think fit. 

3 . (i) In this Act, the expression “public meeting*’ means a meeting 

Definition. which is open to the public or any class or portion of the public 

(2) A meeting may be a public meeting notwithstanding that it is held in a 
private place and notwithstanding that admission thereto may have been restricted 
by ticket or otherwise. 

4. (I) No public meeting for the furtherance or discussion of any subject 

likely to cause disturbance or public exdtement, or for the cxhi- 
pubfic bition or distribution of any writing or printed matter relating 
meetings. to any such subj'ect, shall be held in any proclaimed area— 

(o) unless written notice of the intention to hold such meeting and of the 
time and place of such meeting has been given to the District Magistrate or the C:om- . 
missioner of Police, as the case may be, at least three days previously; or 

(b) unless permisrion to hold sudi meeting has been obtained in writing from 
the District Magistrate or the Commissioner of Police, as the case may be. 

(2) The District Magistrate or any Magistrate of the first class authorized 
by the District Magistrate in this behalf may, by order in writ- 
^cauM iug. depute one or more Police-officers, not being below the rank 

report to be taken, of a Head Ck>nstable, or other persons, to attend any such meet¬ 

ing ior the purpose of causing a report to be tatoi of die proceedings 
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(.?) Nothing in this section shall apply to any public meeting held under 
^ any statutory or other express legal authority, or to public meet- 

ings convened by a Sheriff, or to any public meetings or class 
of public meetings exempted for that purpose by the Local Government by general 
or special order. 


5 . The District Magistrate or the G)mmissioner of Police, as the case may 

Power to prohi- by order in writing, of which public notice 

bit public meetings shah forthwith be given, prohibit any public meeting in a pro¬ 
claimed area, if, in his opinion, sudi meeting is likely to promote sedition or dis¬ 
affection or to cause a disturbance of the public tranquillity. 

6. (3) Any person concerned in the promotion or conduct of a public meet¬ 

ing held in a proclaimed area contrary to the provisions of sec- 
Penalties. punished with imprisonment for a term which 

may extend to six months, or with fine, or with both. 

(2) Any public meeting wWch has been prohibited under section S shall be 
deemed to be an unlawful assembly within the meaning of Chapter VIII of tte 
Indian Penal Code and of Chapter IX of the Code of Criminal Procedure, 1893. 

7 . Whoever, in a proclaimed area, in a public place or a place of public 

Pcnalt for deli otherwise than at a public meeting held in accordance with, 

^•ery of spcedies or e.xempted from, the provisions of section 4, without the per* 
jn public places. mission in writing of the Magistrate of the District or of the 

Commissjoaer of Police, as the case may be, previously obtained, delivers any lecture, 
address or speech on any subject likely to cause disturbance or public excitement to 
persons then present, may be arrested without warrant, and shall be punished with 
imprisonment for a term which may ertend to six months, or with fine, or with both 

8. No Court inferior to that of a Presidency Magistrate or of a Magistrate 

Cognizance of Sub-divisional Magistrate shall try any 

offences. offence against this Act 

9. [Repealed by Act XII of 1927.] 



THE SLAVE TRADE ACT. 
(39 & 40 Vic, c 46) 


An Act for more effectually punishing Offences against the Laws relating to 
the Slave Trade. 

Where\s under an Act passed m the Session holden in the thirty-second and 
thirty-third years of the reign of Her present Majesty, the Governor General of India 
in Council is empowered to make laws for Natiw Indian subjects of Her Majesty 
V, ithout and beyond British India : 

And whereas under an Act passed in the Session holden in the twenty-eighth 
and twenty-mnth years of the reign of Her present Majesty, the Governor General of 
India in Counal is empowered to make laws for all British subjects of Her Majesty 
within the dominions of Princes and States in India in alliance with Her Majesty 
whether in the service of the Government of India or otherwise: 

And whereas the sc\'eral Princes and States in India in alliance with Her Majesty 
have no connexions, engagements, or communications with Foreign Powers, and the 
subjects of such Princes and States are, when residing or being in the places herein- 
-after referred to, entitled to the protection of the British Government, and receive 
■such protection equally with the subject of Her Majesty: 

And whereas it is expedient to make provision for more ’effectually punishing 
offences against the laws relating to the slave trade by British subjects and other 
persons protected by the British Government in such places; 

Be it therefore enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows : 


1 , If any person, being a subject of Her Majesty or of any Prince or State 


Certain offenders 
•on High Seas 
punished as though 
4}ffence conumtted 
in IndiiL 


in India in alliance with Her Majesty, shall, upon the High Seas 
or in any part of Asia or Africa which Her Majesty may from 
time to time think fit to specify by any Order in Council in this 
behalf, commit any of the offences defined in ss 367, 370 and 


371, (in the schedule to this Act respectively recited) of Act XLV of 1860, passed by 
the Governor General of India in Council and called “ The Indian Penal Code", or 
abet within the meaning of the fifth chapter of the said Penal Code the commis¬ 


sion of any such offence, such person shall be dealt with, in respect of such 


•offence or abetment, as if the same had been committed in any place within Bri¬ 
tish India in which he may be or may be found. 


2, If the (jovemor General of India in Council shall, at a meeting for mak¬ 
ing laws and regulations, amend the provisions of the said sec- 
to 367, 370, 371 of the said Penal Code, or any of them, or 

future amendments the said fifth chapter thereof so far as relates to the abetment 
•of this Act gjjy qJ offences forbidden by such sections, or make any 

further provision for preventing or suppressing the making, buying, or selling of 
slaves or any of the offences compnsed in the said three sections, the Secretary 
of State for India shall unless Her Majesty has disallowed such amendment or fur¬ 
ther provision, lay a copy of the amending Act before each House of Parliament, 
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and after the same shall have lain on the table of both Houses of Parliament for the 
space of forty days, it shall be lawful for Her Majesty, unless either House of Par> 
liament shall present an address to Her Majesty to the contrary, to direct by 
Order in Council that the provisions of the first section of this Act shall apply tO' 
the law so amended or enlarged, and the same shall be applicable accordingly. 

3. For the purpose of obtaining ewdence of the commission of the offences 

- , made punishable by this Act or any Act of Parliament relating 

CourTYor slavery or the dave trade, every High Court in India shall 

of obtaining evi- have, as respects the persons in the first section of this Act 
referred to, and as respects any British colony, settlement, plan¬ 
tation, or territory, wherein any witness may be, the same powers as are conferred 
on the Court of Queen’s Bench by the fourth section of an Act made and passed in 
the .Session of Parliament holden in the siirth and seventh years of Her Majesty’s 
reign, chapter ninety-eight, with re^>ect to such British Colonies, settlements, plan¬ 
tations, and territories as are therein referred to. 

And every High Court may, if it thinks fit, issue such commission as is men¬ 
tioned in section 330 of Act X of 1872, passed by the Governor General of India 
in Council, and called, “ The Code of Criminal Procedure ”, to any consular, officer 
of Her Majesty in the parts of Asia or Africa specified in any Order of Her Majesty 
m Council under seption 1 of this Act, or to any political officer or agent of the 
Governor General of India in Council or of any Indian Government in the said parts 
or in the dominions of any Prince or State in India in alliance with Her Majesty, 
or to any magistrate in Her Majesty’s Indian dominions. 

And the depositions taken by virtue of the said powers or under such corn- 
mission shall be deemed by every court of original or appellate jurisdiction in India 
in any trial or proceeding under this Act or any Act of Parliament relating to slaver)' 
or the slave trade to be as good and competent evidence as if the witnesses deposing 
had been present and examined viva voce and had made oath or affirmation as re¬ 
quired by law. 

4 . And whereas by certain Orders of Her Majesty in Council made by rirtue 
of an Act made and passed in the Session of Parliament holden 
Subjerts of cer- the sixth and seventh years of Her Majesty’s reign, chapter 
es*" made” amm- ninety-four, which Orders arc dated respectively the ninth August 
able to certain one thousand eight hundred and sixty-six and the fourth Nontiti- 
r ers in una ^ thousand eight hundred and sixty-seven, it is ord 
that the provisions of such Orders relating to British subjects shall e.Ttend and app > _ 

to all subjects of her Majesty, whether by birth or by naturalisation, and^ also o 
all persons enjoying Her Majesty’s protection in the several dominions mention w 
such Orders respectively. 

It is hereby declared and enacted that for the purposes of the 
in Counal, and of any Orders in Council which Her Majesty may hereafter t n i 
to make by virtue of the said Act of the rixth and seventh years of Her ^ ajes 
reign, chapter ninety-four, all subjects of tlie se\Tral Princes and States in In la i 
alliance'with Her Majesty, residing and bang in the several dominions compri 
in such Orders respectively, arc and shall be deemed to be persons cnJo>irg 
Majesty’s protection therrin. 
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NOTE. 

By an Order in Council, dated April 3(^ 1877*, this statute is extended to the following 
parts of Asia and Africa .— 

(o) The terntones of the Khan of Khelat and of the Sultan of Muscat in Mekran 
and Arabia. 

(6) The coasts of Baluchistan and of the Bunder Abbas Districts and the shores 
of the Peraan Gulf. 

(c) The coasts of Arabia from Ras Klussendom to Cape Bal-el-Mandeb. 

(d) The territories of the following tnbes near Aden, vaz. :— 

The Abdah The Howshabi The Subshi 

The Foodli ITie Alawi The Gafai 

The Aknibi The Amir The Outaki 

(e) The Coast of Africa from Ras Sejarme to Delagoa Bay 

(/) The territories of the Sultan of Zanzibar. 

(g) The sea and islands within ten degrees of latitude and longifude from such 
coast and shores respectively. 

By the Slave Trade Offences (India) Order in Council, dated 14th October 1913, 
this Act is made apphcablc to the territories of the Kaiti, Wahidi, Behan, Audali and Beda 
tribes near Aden, and to the territories of the Mahri tribe of Kishin and Socotra?. 

5. Nothing in this Act shall be deemed to restrict the legislative power which 
Saving powers of Governor General of India in Council possesses at meetings 

Gotemor General. for the purposes of making laws and regulations. 

6. Save as aforesaid, nothing in this Act shall be deemed to affect any Order 

Not t affect ^ Majesty in Council by virtue of 

OrdS made SdS the said Act of the sixth and seventh years of Her Majesty, 
6 and 7 Viet, 1 94. chapter ninety*four. 

SCHEDULE. 

[Seefiems S66, 370, and 371, of the Indian Penal Code, reproduced \ 


> Published m the London Gazette, No. 
24466. p 3447, on June 1. 1877. 


2 Gazette of India, 1913, Part I, p. 1113. 



THE territorial WATERS JURISDICTION ACT, 1878, 
(41 & 42 Vic., c. 73.) 


An Act to regulate the Law relating to the Trial of Offences committed on 
the Sea within a certain distance of the Coasts of Her Majesty’s Dominions. 

Whereas the rightful jurisdiction of Her Majesty, her heirs and successors, 
extends and has always extended over the open seas adjacent to the coasts of the 
United Kingdom and of all other parts of Her Majesty’s dominions to sudi a dis¬ 
tance as is necessary for the defence and security of such dominions: 

And whereas it is expedient that all offences committed on the open sea within 
■a Certain distance of the cnasts of the United Kingdom and of all other parts of Her 
Majesty’s donumons, by whomsoever committed, should be dealt with according to 
law. 

Be It therefore enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Pariiament assembled, and by the authority of the same, as follows : 


Short title. 


1. This Act may be cited as the Territorial Waters Juris¬ 
diction Act, 1878. 


2. An offence committed by a person, whether he is or is not a subject of 

Her Majesty, on the open sea within the territorial water? of 
the Majesty’s dominions, is an offence within the jurisdiction of 
junsdiction of the the Admiral, although it may have been committed on board or 
Admiral. j^eans of a foreign ship, and the person who committed sudi 

offence may be arrested, tried, and punished acoirdingly. 

3 . Proceedings for the trial and punishment of a person who is not a subjert 

of Her Majesty, and who is charged with any such offence as is 
insm^u^°Si pnS declared by this Act to be within the jurisdiction of the Admiral, 

ceedings for pun- shall not be instituted in any court of the United Kingdom, 

ishroeni of offence, consent of one of Her Majesty’s Principal ^ 

taries of State and on his certificate that the institution of such proceedings is m 
his opinion e.xpedient, and shall not be instituted in any of the dominions ” 
Majesty out of the United Kingdom, except with the ieove of the Go\'emor of 
part of the dominions in which such proceedings are proposed to be insUluted. an 
on his certificate that it is expedient that such proceedings should be instituted 

4 On the trial of any person who is not a subject of Her Majesty lot au 
offence declared by this Act to be within the jurisdiction of me 
Provisions as to Admiral, it shall not be necessary to aver in any 
procedure. information on such trial that such consent or certificate of w 

Secretary of State or Governor as is required by this Act has been 
fact of the same having been given shall be presumed unless disputed ^ ^ 

<fanc at the trial; and the production of a document purporting to J 

•one of Her Majesty’s Principal Secretaries of State as respects the United 
and by the Governor as respects any other part of Her ^ 

containing such consent and certificate, shall be sufTicicnt evidence for a 
poses of this Act of the consent and certificate required by this Act. 
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PiTxxedings before a justice of the peace or other magistrate previous to the 
committal of an offender for trial or to the determination of the justice or magis¬ 
trate that the offender is to be put upon his trial shall not be deemed proceedings 
for the trial of the offence committed by such offender for the purposes of the said 
consent and certificate under this Act. 


5 . Nothing m this Act contained shall be construed to be in derogation of 
any rightful jurisdiction of Her Majesty, her heirs or successors, 
n ** under the law of nations, or to affect or prejudice any jurisdic- 

tion conferred by Act of Parliament or now by law existing in 
relation to foreign ships or in relation to persons on board such ships 


6. This Act shall not prejudice or affect the trial in manner heretofore in use 
Sanng as to piracy as defined by the law of nations, or affect 

piracj- or prejudice any law relating thereto; and where any act of 

piracj’ as defined by the law of nations is also any such offence as is declared by this 
Act to be within the jurisdiction of the Admiral, such offence may be tried in pur¬ 
suance of this Act, or in pursuance of any other Act of Parliament, law, or custom 
Telatmg thereto. 


7 . In this Act, unless there is something inconsistent in the context, the follow¬ 
ing expressions shall respectively have the meanings hereinafter 
Definitions. assign^ to them; that Is to 

“The jurisdiction of the Admiral as used in this Act, includes the jurisdic- 
•• Jun«Letion of Admiralty of England and Ireland, or either of such 

the Admiraljurisdictions as used in any Act of Parliament; and for the 
purpose of arresting any person charged with an offence declared by this Act to be within 
the jurisdiction of the Admiral, the territorial waters adjacent to the United Kingdom, 
or any other part of Her Majesty’s dominions, shall be deemed to be within the 
jurisdiction of any judge, magistrate, or officer having power within such United 
Kingdom, or other part of Her Majesty’s dominions, to issue warrants for arresting 
or to arrest persons charged with offences committed within the jurisdiction of*such 
judge, magistrate, or officer : 

.. United King- “ United Kingdom" includes the Isle of 'Man, the Chan- 

dom nel Islands, and other adjacent islands ; 

“ The territorial waters of Her Majesty’s dominions in reference to the sea, 
means such part of the sea adjacent to the coasts of the United 
-watw^^^of Kingdom, or the coast of some other part of Her Majesty’s 

Majesty’s domi- dominions, as is deemed by international law to be within the 
territoriali sovereignty of Her Majesty ; and for the purpose of 
any offence declared by this Act to be within the jurisdiction of the Admiral, any 
part of the open sea within one marine league of the coast measured from low- 
water mark shall be deemed to be open sea within the territorial waters of Her 
Majesty’s dominions. 

“ Governor", as respects India, means the Go%’emor General or the Governor 
of any presidency; and where a British po^ession consists of 
“Governor". several constituent colonies, means the Go%*emor General of the 
■whole possession or the Governor of any of the constituent colonies; and as res- 



1398 


LAW OF CRIMES. 


Offences punish¬ 
able wth whipping 

m lieu of or in 4. Whoever— 

addition to other 

punishment. 

(a) abets, commits or attempts to commit, rape, as defined in s. 375 of the 
Indian Penal Code; 

(b) compels, or induces any pemon by fear of bodily injury, to submit to 
an unnatural offence as defined in s 377 of the said Code; 

(c) voluntarily causes hurt in committing or attempting to commit robbery, 
as defined in s. 390 of the said Code; 

(d) commits dacoity as defined in s. 391 of the said Code; 

may be punished with whipping in lieu of or in addition to any other punishment 
to which he may, for such offence, abetment or attempt be liable under the said 
Code. 


NOTE. 

This section must be read subject to ss 391 and 393 of the Code of Criminal Pro¬ 
cedure. Under the former section no accused person shall be sentenced to whipping in addi¬ 
tion to imprisorunent when the term of imprisonment to which he is sentenced is less than 
three months. Under the latter section certain exemptions are specified. 

Juvenile offend- 5 , Any juvenile offender who abets, commits or attempts 

ers when punish- 
able with whipping. commit 

(a) any offence punishable under the Indian Penal Code, except offences 
specified in Chapter VI and in sections 153A and 505 of that Code and offences 
punishable with death, or 

(b) any offence punishable under any other law with imprisonment which 
the Governor General in Council may, by notification in the Gazette of India, specify 
in this behalf, 

may be punished with whipping in Heu of any other punishment to which he may 
for such offence, abetment or attempt be liable. 

ExpJmation —In this section the expression “juvenile offender” means M 
offender whom the Court, after making such enquiry (if any) as may be d^cd 
necessary, shall find to be under sixteen years of age. the finding of the Court in 
cases being final and conclusive. 

NOTE, 

This section is not intended to ovrmde the provisions ol ss. 3 and 4 which a^b 
to juNxnile offenders and which specify certain offences only for which whipping 
be inflicted. but under this section a juvenile offender may be punished with whippng 
an offence mentioned in clauses (o) and (fr). 

The sentence of whipping under this section' may be passed in lieu of and not in 
tion to any other punishment to which the accused may be liable. 

The following notice has been issued by the Governor General in Council m 
pursuance of clause (b )— 

No. 1008.—In exerdse of the powers conferred by s. 5. clause (6). of 'be 
Act. 1909 (IV of 1909), and in supersewion of the Home Department Notificaticm No 
dated September 27, 1920, the Gwenior General In Council Is pfeased to rpeerb’ me ® 
es under the enactments and rules mentioned in the schedule hereto annexed, being o 
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es punishable under the said enactments and rules with imprisonment, as offences for the 
abetment or commission of, or attempt to commit whidi, juvemle offenders may be punished 
with vihippmg in accordance \nth the pros’isions of the said section*. 


SCHEDULE 
General Aels 


I. The Police .\ct, 1861 (V of 1861) sec- 
tion 34 

2 The Public GamblinB Act, 1867 (III 
of 1S67), sections, 4, 13, and 15. 

3 The Cattle Trespass Act, 1871, (I of 
18711. scaion 24 

4. The Northern India Canal and Drain¬ 
age Act. 1873 (VIII of 1873), section 70. 
dauses (I) and (2). 

5 The Opium Act, 1878 (I of 1878). 
section 9. • 

6. The Indian Forest Act, 1878 (Vll of 
1878), sections 23, 32 and 62 and rules made 
under section 41, for the infringement of 
■Rhich imprisonment is presenbed as a 
penally. 

7. The Indian Arms Act, 1878 (XI of 
1878), sections 19. 20. 22 and 23. 

8. The Indian sit Act, 1882 (XII of 
1882), sections 9 and 10 

9 The Indian Telegraph Act. 1885 (XIIl 
of 1885), sections 24 and 25. 

10. The Inian Railwa)^ Act, 1890 (IX ol 
1890), sections 126, 127, 128 and 129 

II. The Pre\-ention of Cruehy to Animals 
Act, 1890 (XI of 1890), sections 3. 4 and 
5 

12. The Prisons Act, 1894 (IX of 1894), 
section 42. 

13 The Exase Act, 1896 (XII of 1896), 
sections 45, 46, 49 and SI. 

14. The Indian Fisheries Act, 1897 (IV of 
1897), sections 4 and S, 

15 The Reformatory Schools Act. 1897 
(Vni of 1897), sections 27 and 28. 

16. The Indian Post Office Act, 1898 (VI 
of 1898), sections 61, €2 and 68. 

17. The Ancient Monuments Preservation 
Act, 1904 (Vn of 1904), seaion 16. 

18 The Indian Electricity Act, 1910 (IX 
of 1910), section 40 

19. The Criminal Tnbes Act, 1911 (III of 
1911), sections 21, 22 and 24. 

20 The Cantonment Code, 1912, s 67 (»). 


LOCAL Acrrs. 

Madras. 

1 The Madras District Police Act, 1859 
(XXIV of 1859), section 47. 

2 The Madras Forest Art, 1882 (Mad¬ 
ras Act V of 1882), sections 21, 28 and 50 
and rules made under sections^ 26 and 35, 
for the infringement of which imprisonment 
IS prescribed as a penalty. 

3. The Madras Abkan Art, 1886 (Mad¬ 
ras Act I of 1886), sections 55 and 58 

4. The Madras City Police Act, 1888. 

1 NoUficalion No. 1008, Home Depart¬ 
ment, Judicial, dated June 6, 1921, Gazette 


(Madras Act HI of 1888), sections 46, 53, 
64, 65. 67. 68, 71, 72 and 75. 

5 The Towns Nuisances Act, 1889 (Mad¬ 
ras Act III of 1889), sections 3, 5 and 7 

6 The Madras ^t Act, 1889 (Madras 
Act IV of 1889), section 74. 

Bombay. 

1. The Bombay Abkan Act, 1878 (Bom¬ 
bay Act V of 1878), sections 43 and 48 

• 2. The Bombay Prevention of Garablma 
Act, 1887 (Bombay Act IV of 1887), sec¬ 
tions 5 and 12. 

3. The Bombay District Police Act, 1890 
(Bombay Act IV of 1890), sections 62, 70 
and 71. 

4. The City of Bombay Police Act. 1902 
(Bombay Act IV of 1902), section 122. 

Bengal. 

1 The Howrah Offences Act. 1857 (XXL 
of 1857), section 20 

2. The Calcutta Suburban Police Act,. 
•1866 (Bengal Act II of 1866), section 41, 

3. The Calcutta Police Act. 1866 (Ben¬ 
gal Act IV of 1866). section 68. 

4 The Bengal public Gambling Act, 1867 
(Bengal Act 11 of 1867), sertions 4, 11 and 
13 

5. The Bengal Irrigation Act, 1876 (Ben¬ 
gal Act HI of 1876), section 93 

6. The Bengal Embankment Act, 1882 
(Bengal Act 11 of 1882), section 77. 

7. The Bengal Exase Act, 1909 (Bengal 
Act V of 1909), sections 46 and 52 

United Provinces. 

1. Tile United Provmces Excise Act, 
1910. (United Provinces Act IV of 1910), 
sectimis 60, clauses (o). (ft), (c), (d), (e), 
U). (£). {h). (0 and 63. 

Punjab. 

1. The Punjab Land Preservation (C^os.) 
Act, 1900 (Punjab Act II of 1900), section 
19 

2. The Punjab Excise Act, 1914 (Pun¬ 
jab Act I of 1914), section 61, sub-section 
(I), clauses (o) and (c) and sub-section (2), 
dauses (a), (fe) and (c). 


1 The Burma Gambhng Act, 1899 
(Burma Act I of 1899), sections 10, 11, 12 
and 13. 

2 The Rangoon Police Act, 1899 (Burma 
Act IV of 1899), sections 30, 31 and 42. 

of India. June 18, 1921, Part I, p. 872. 
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3 The Burma Forest Act. 1902, (Bunna 
Act IV of 1902), section 55, clause (6). 

4. The Burma Salt Act, 1917 (Burma 
Act II of 1917), sections 9, 10, 13 and 15 

5. The Burma Excise Act, 1917 (Burma 
Act V ol 2917), sections 30, 31, 32, 33 and 
34. 

B/har and Orissa. 

1. The Bengal Embankment Act, 1855 
(XXXII of 1855), sections, 10 and 17. 

2. The Bengal Embankment Act, 1882 
^Bengal Act II of 1882), section 77. 

3. The Bihar and Orissa Excise Act, 1915 
(Bihar and Orissa Act II of 1915), sections 
-47 and 55. 


Central Provinces. 

1. The Central Proslnces Excise Act, 
1915 (Central Provinces Act II of 1915), 
sections 34, clauses, (a), (b), (c), (d), (f), 
(i)> W and 36. 

Delhi. 

1. Section 61, sub-section (J), clauses (a) 
and (e) and sub-section (2). clauses (a), (b) 
and (c) of the Punjab Excise Act, 1914 
(Punjab Act I of 1914), as applied to the 
Delhi Province by Government of India noli- 
fkations No. 324639, dated May 2. 1914, and 
No 16272, dated October 30. 1915. 


6. Whenever any Local' Government has, by notification in the Official 

Gazette, declared the provisions of this section to be in force in 
nT^uniSim^ frontier district or any wild tract of country within the 

with whipping in jurisdiction of such Local Government, any person who in such 
frontier districts. district or tract of country after such notification as aforesaid com¬ 

mits any offence punishable under the Indian Penal Code with imprisonment for three 
years or upwards, may be punished with whipping in lieu of any other punishment to 
which he may be liable under the said Code. 

7 , To section 392, sub-section (2), ol the Code oi Criminal Procedure. 1898, 
Amendment of the words “and, in the case of a person under sixteen years of 

1 ^ 8 °" exceed fifteen stripes" shall be added. 

8 [Bepeoled by Act XVII of 1914.1 

THE SCHEDULE. 

[Repealed by Act XVII of 1914.) 
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Abandonment— 

of child b> us mother, s. 317, p 789. 

or exposure of child under 12 >ears of age, s 317, p 789 

Abatement— 

of nuisance by unlawful means, ss 23. 147, 268, pp 56, 344, 625. 
Abduction— 

definition of. s. 362, p 865 
to murder the person abducted, s. 364. p 868 
wrongfully confine, s. 365. p 869 
of a woman, to marn* or seduce her, s 366, p 869 

u --- I—. , p g 69 . 

p. 881. 


See KtD.VAPPJNC 


Abetment— 


definition of, s 107, p. 234 

ingredients of. p. 235. 

is Itself an offence under s. 40, p. 77. 

\n ioregn temtorv. fotgeiy ttimmnted in BtiUsh p. 37. , 

to be an offence, not necessary that the act abetted should be committed, s 108, expln. 
2. pp 242. 244 

the person abetted should be capable of committing an offence, s. 108, expln, 3. pp 242, 

244. 

of abetment is an offence, s. 108, expln 4, pp. 242, 244 

does not require concert between abettor and person abetted, s 108, expln 5, pp. 242, 

245. 

is of three kinds 


(t) abetment by instigation, p 235. 

by suppressing evidence, p 236. 
consent to hold a stake is no instigation, p 236 
deliberate absence is no instigation, p. 236. 
instigation by letter, p. 236. 

telephcme, p 236. 
liability of master for, p 236. 
may be through a third party, p 236. 
intention, and not act. is material, p 235 

(2) abetment by conspiracy, p 237. 

abortion, p 238. 
a mere consplra^ is not, p;. 237. 
a substantive offence, p 237. 
distinct offences of conspiracy, p. 238. 
forgery, p 238 

giving false information, p 238 
suicide, p 237. 
sati, p 237. 

(3) abetment by aid, p 238. 

by an act, p 238 

acceptance of an unstamped receipt is not aiding, p 239. 
act abetted illegal, but not an offence, p 239 
attestation or writing of a document is not aiding, p. 239 
giving of a house to extort a omfession, p. 239 

weapon to a person to hurt another, p 239. 
order to assault, p. 239. 
presence at a bigamous tnamage, p 239. 
by illegal omission, p. 240, 
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Abetment—fortfW. 

abetment by aid, p. 238. 

non-interference where there is duty to interfere, p. 2-10. 
omission must be of legal obligation, p. 240. 
is an offence if no principal offence is conunit^, s. 108, expln. 2, pp. 242, 244. 

English Jaw of— 

accessory after the fact, p. 24i. 

before the fact, p. 241. 
attempt to abet is an offence, p. 241, 
principal in the first degree, p. 241. 

second tlegree,_p. 241, 
of an abetment is an offence, p. 24o 
mere subsequent knowledge cannot constitute an, p. 245 , 
principal cannot be an abettor, p 245. 
probable consequences in, p, 251. v 

is a substantive offence, p. 245. 
test of gmit, p. 244. 

in British India of offences outade it, s. 108A, p. 245. 

general provisions regarding punishment for. ss 109-117, pp, 246-260. 

where the act abetted is committed, s. 108, p. 242. 

I abetment of assault, p 248. - • 

forgery, pp. 238. 248. 
homicide, p. 247. 


•and, p 248. 

if ' or knowledge, &. 110, p 250. 

done, s. Ill, p. 250 

ab . t for art abetted and art done. 8 112, 

p. 252. 

act abetted causing an effect different from that intended, a. II3, p. 253. 
abetment of attempt to murder, p. 253. 
when abettor present when offence committed, s. 114, p. 253. 
person watching outside a house, p. 256. 

mere presence not suffident, p. 255. . . . 

if offence abetted is punishable with death or transportation for life and that onence 
is not committed, a. US, p. 257. 
act causing harm be done in consequence, p. 257. 

hurt is caused, a. 115, p. 257. , _ 

offence abetted is punishable mth imprisonment, and that offence is net comnutteo, 
8. 116, p. 258. 

abettor or person abetted is a public ^rvant, a. 116, p. 259. _ 

offence by the public generally or by persons more than ten in number, a 
concealing dwtgn to commit offence punishable vnth death or transportation lor me, 
s. 118, p. 262. 

if offence be committed, s. 218, p. 262. 

not committed, p 262. ^ . ..a 

public servant concealing design to commit offence which it is his duty to prei’eni, , 
p. 264, 

if offence be committed, a. 119, p. 264. 

punishable with death, a. 119, P 264. 
not committed, s. 119, p.,264. 

concealing design to cocurut offence punishable with imprisonment, a. p 
if offence be amumtled, a. 120, p 265. 

not committed, s., 120, p. 265. 

of assault, pp. 239, 248. 

on superior officer, s. 133, p, 320. 
attempt to murder, p. 253 
kidnapping, p. 866. 
bigamy,-p. 1044. 
diealing, p. 1044. 
forgery, p. U32. 
giving bribes, p 379 
giving false evidence, p. 470. 

mutiny, 'a^ult. desertion or insubordinaUon in Army, Navy, or Air Force, ss. 13 , 

offences^^f wa^g ^ against the Kng. ss. 121, 123, PP-^^TS, 2^ 

vnth an Asiatic Ptmer in affiance or at peace wjm 
' ss. 125. 127, pp. 309. 311. ^ 

sulade, punishment for, ss. 303, 306, pp. 770, 771. 
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Abetment— Cetteld. 

doctnne of pre\nous connclion does not apply to, p. 135 
in India, of the counterfeiting out of India of com, s. 236, p 591. 
mere presence at an extortion is not, p 939. 

Abettor— 

definition of, s. 108, p 242. 

wife not punishable as, in adultery, s. 497, p 1200. 

Ste Abetment. 


Aboruon— 

woman committing, on herself, s 312, p 784 
for causing—in ordmary cases, s. 312, p 784. 

, without woman's consent, s 313, p 786 

causmg death m attempt to procure, s. 313, p. 786. 

without woman’s consent, s 314, p 786. 

Absconding— 

meaning of the term 'abscond', p. 407. 

to aTOid service of summons or other proceedings, s 172, p 407. 

Absence— 

of married spouse for seven years, a defence to bigamy, s, 49f, p. 1187. 

Abuse— 

amounting to cnimnal insult, p. 1263. 

Abuse of authoriti''-' 

iti kidnapping or abducting woman (or Utiat intercourse, s. 366, p 869. 

Abusive words— 

^ving nse to grave and sudden provocation, p. 722. 

Acceptance— 

of a person as a slave, s. 370, p. 883. 

Accessory- 

after the fact, who is, p. 241. 
befOTe the fact, who is, p. 241. 

Accident— 

act done by, etc., is no offence, s. 8(X p. 159. 

defined, p 159. 

is not mischief, p. 1061. 

Accomplice— 

in cases of bribery, p. 379. 

Accounts— 

unsigned settlement of—in wnting is a valuable security, p 63. 
failure to keep, at an election, s. 1711, p. 406 
false entries in, pp. 1040, 1124. 
falsification of, s. 477A, p. 1152. 

Account-books— 

falsification of, with a view to deception, p. 1139. 

'Accusaiioa— 

threat of—of an offence in order to commit extortion, ss. 388, 389. pp 941 94'» 
preferr^ m faith to person in authority, not defamation, s. 499, eighth ’cxce^on. 
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Accused—' 

bears the onus of proving exception, p. 144. 
fabricating false evidence by, p 476. 
false evidence giv’en by, p 466 
false statements made by, pp. 430, 466. 

Aconite— 

death caused by, p. 715. 

Acquittance— 

of payment of money, forgery of, s. 467, p. 1137. 

Act— 

done in British as well as foreign territory, .p 28. „ 

definition of, s. 33, p. 65. 

done by several persons with common intent, s. 34, p. 65. 

when criminal and done by several persons, each being liable, ss. 35, 37, 38, pp. 73, 74, 75. 
effect caused partly by—and partly by omission, s. 36, p. 74, 

See Rash and Neclicent Act. 


Act of insubordination— 

abetment of, s. 138, p. 323. 

Act of State— 

Courts can decide whether an act was sudi or not. p, 155. ^ • t 

to support the plea of—it is not necessary that defendant must have autnonty irom me 
Cronm. and the act must be as a matter of policy outside the law, p 157. 
v.hax amwinti to an, p. 155 

Acts— 

words referring to, include illegal omissions, s. 32, p. 64. 

Actor- 

comment on performance of, s. 499, excep. 6, iU. (c), p. 1212. 

Adding— 

to a property-mark, s. 489, p 1178. 

Admiralty jurisdiction- 

in respect of offences committed on the high seas, p 28. > 

jurisdiction ol Indian High Courts, p. 30 

Mofussi! Courts, p 32. 

Presidency Magistrate’s Court, p. 32 


Adoption— 


of a daughter by a dancing girl, p 889. m adoot. hew 

forgery or fraudulent cancellation or destruction of a will or authontj t p 
punishable, ss. 467, 477, pp. 1137, 1155. 


Adulteration— 


of food or drink, intended for sale, s. 272. p. 629. 
sale of noxious food or drink, s. 273, P- 630. 
of drugs or medicine, or sale of, when adulterated, ss 
meaning of ' adulterates ’, p 629 
selling adulterated article as unadulterated, p. 632 
of water with milk, p. 629 

See Food or Drink. 


274, 275, PP 


632. 633. 


Adulterj'— 

confession by a'vkoman of. is gras-e provocation «i murder, p. 729. 
death caused in provocation given by, p. 726. 
house-trespass for committing, adultery, p. 1100. 

\ house-breaking (or committing adultery, p. 1105 

by night for committing adulterj-, pp. 1105, 1107. 
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Adultcfj—Conr/J. 

punishment /or. s. 497, p 1199 

wife not punishable for abetment of, 8. 491, p 1119 

reasons why wife not punishable as abettor, p 1200 
death of husband does not end prosecution, p 1202. 
complaint bj pcr«on agenesTd is necessary, p 1202. 
withdrawal of charge, p 1203 

offender liable to con\action for even* /resh act. p 1203. 
order for rctnal and etanunation of wife, p 1203 
enticing or taking away. etc., a married woman with cnmmal intent s. 498, p. 120-f 
attempt to commit, p 1277 

See MaRRUCE 


Ad'Cftisemcnt— 

of obscene books, s. 292, p. 657 
pubitcauon of lotterj- proposals »n, p 666 
puffing in, IS not cheating, p 1036 

Adsocate— 

See COUNSEL. 

Affidavit— ^ 

by a con\ict, false statements in. pp. 430, 161. 
Affirmatioo— 

solemn—included in the word "oath", s 51, p 81. 

See Oaths or Affirmations 


Affra)— 

assaulting a public officer suppressing an, s. 152, p. 359 
definition of. s. 159, p 373. 
punishment for committing, s. 160, p. 373 
distmguished from " assault", p. 374. 

"not", p. 374. 
must Be in a public place, p. 374. 
what is a public place, p. 373 

not a public place, p 374 


Age- 

limits of—with respect to capability of committing offence, ss 82. 83, pp 16?, 168 


Agent- 


liabilities of—or owner or occupier of land 
154, 155. pp. 367, 370. 
liable to fine, il not, etc, is committed, s 
criminal breach of trust by, s 409, p. 9^ 
meanmg of, s. 409, p 998 
comment on an, in a case, s. 499, eacep 5, 


not giving notice to police of not, etc., ss. 
156. p. 3ri 


P 1212. 


Agricultural produce- 

mischief by fire to, s 435, p. 1075 


Agricultural purposes— 

mischief to water for, s 430, p 1069 


definition of the term. s. 107, expln 2, p 234. 
abetment by. p 238. 
by an act, p 238. 

accepting unstamped receipt, p 239 

act abetted must be an offence, p. 239. 

attesting or writing a document, p. 2M 

estorting a confession, p 239. 

giving weapon to hurt another, p 239 

order to assault, p 239. 

presence at a bigamous marriage, p. 239. 
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Aid— Concld. 


by illegal omission, p. 240. 

non-inleilerence •wbere duty to iut^ederef p. 240. 
omission must be of legal bbligatiOT, p, 240. 
in escape of State prisoner or prisoner of war, s. 130, p. 313. 

See A^mekt. 


Air-Porce— 


offences relating to, c. vii, p, 315. 
rumour to cause mutiny in, s. 5tB, p. 1264. 


Airman- 

definition of, 8 131, p. 317. 
abetment of mutiny by, s. 131, p. 317. 

if committ^, s 132, p. 319. 
assault by, s. 133. p. 319. 

if committed, s 134, p 320. 
desertion by, &. 135, p. 321. 

harbouring, s. 136, p. 322. 
concealment, s. 137, p. 323. 
insubordination by, s. 138, p. 323. 
wearing garb of, a. 140, p. 325. 
mutiny by, rumour causing, s 505, p 1264. 

Alarm— 

rumour to cause, to public, s. 505, p. 1264. 

Alien— 

iiabilUy lor .an offence, p 35 
Alien eoemies— 

liability under the Code, p. 8. 

Allegiance- 

seducing officer, soldier, sailor or airman In the Anny, Navy or Air Force from, s. 131, 
P 317. 

Allied State- 

offence committed by a British subject in, s 4, p. 21. 

Alteration— 

made in document, when forgery, s. 464, p. 1114. 
amounting to forgery in certificate, p 1136. 

Government correspondence, p, 1136. 
register, p. 1136. 
document, p 1146. 

of books, account, etc., s. 477A, p. 1157. 

Altered coin— 

passing of altered coin, s. 250, p 602. 

C^een’s coin, s. 251, p. 6C2. 
possession of altered coin. s. 252, p. 603. 

Queen’s coin, s. 253. p. 6fM. 
delivery of altered coin, s. 254, p. 604. 

Altering appearance of coin— 

when it is ordinary coin, s 248, p 601. 

Queen’s coin, 8 249, p. 601. 

Altering composition of coin—• 

punishment for, ss. 244, 246, 247, pp. 598, 600. 

Altering weight ,of coin- 

punishment for, ss. 244, 246, 247, pp 598, 600. 
scooping out and refilling an, s. 246, ezpin., p 600. 
alteration of an ordinary com, s 248, p 601. 

. Queen's coin, s. 249, p. 601. 
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Altemitive— 

con\^ctJon in~Iimit of punishment on. & 72. p. 128. 
imputation nu> be defamation, s. 499, etpln. 3, p 1211. 

Ambassadors— 

exemption of—from the jurisdiction of cnnunal Courts, p. 7 
Lability under the Code, p. 7. 

American— 

sentence to be for penal ser\itude instead of transportation, s. 56, p. 93. 

Ammunition- 

collection of, to wage war, s. 122, p 284. 

Animal— 

definition of, &. 47, p. 80. 

omission to prevent danger from any, s. 289, p ^3. 
m sa\-age animals imschics’ous temper presumed, p. 654. 

tame a nima l, tnischie\*QUS temper not presumed, p. 654. 
causing hurt or grievous hurt by means of, ss. 324, 326, pp 805, 807, 
motion in an, constituting force, s. 349, p. 838. 

theft. 8. 378, p. 907. 

subject of theft, p 917. 

nuschief by polsonmg. maiming, etc, $$. 428, 429, pp. 1066, 1068. 

Annexation— 

subsequent, of temtory where the offence is committed, p. 26. 

Aonojujce— ^ 

in CTffllnal ttespasa, s. 441, o. 1079 
meaning of the term, p. 1083. 

caused by drqnken person. $ 510, p 1272. , 

Anonymous conununications— 

criminal intimidation caused by any, $. S07, p. 1267. 

Appeal memo- 

false representation in a, p. 430 
statement in a, p. 433. 

Appearance— 

of coin, alteration in, s. 248, p 601. 

Queen’s com, alteration, m 1, 249, p 601. 

Apprehension— 

of offender, neglecting to aid in, s. 187, p 477. 

taking gift to recover stolen property without appr^ension of offender, s. 215, p. 540. 
harbounng for evading, s. 216B, p 546. 
public servant oraittmg to apprehend offender, s. 221, p. 555 
ctmvict. s, 222, p 556. 

penalty for resisting or obstructing—of oneself, s 224, p. 561. 

another, s. 225, p. 573 
preventing—by harbounng or concealing person, s. 216, p 543 
pubhe servant voluntarily omitting, s. 221. p, 555 

of offender under sentence of Court s 222. on. 
556. 557. . 1^1^ 

resistance to lawful—of himself, s. 224, p 561. 

another, s 225, p. 564. 
omission of—by public servant, s. Z25A, p 567. 
reastance to lawful, s. 22SB, p 568. 
w^at is lawful, p 569. 

See Resisting. 

Apprentice— 

is a sers’ant, under s. 381, p. 932. 
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Afbifrafor— 


inclusion of—in the term “judge**, p 47. 

, , “public servant", s. 21, cl. (6), p. 

false evidence before an, s 192, p 466. 


Arms— 

collecting—to wage war. s. 122, p. 284. 

^rniy— 

exemption of foreign, p. 7. 

offences relating to—and committed by persons belonging to Ch. Vll, p. 315, 
rumour causing mutiny in. s. 505, p. 1264, 

Army Act (54 & 55 Vic., c 58)— 

not affected by Penal Code, s 5, p. 39. 

Axresf— 

after due inquj^, is good faith, p 82 

penalty for resisting or obstructing, ss 224. 225, pp. 561, 564. 
without proper inqliiry, is not good faith, p 82, 
if legal, IS not wrongful confinement, p 832.' 

Arsenic— 

death caused by, p. 715. 

Arson— 

See INCENDIARISM. 


Articles of War- 

See Indian Articles op War. 

Asiatic Power— * 

waging war against, s 125. p. 309. 

Assault— 

on Governor General,* etc., with intent to compel or restrain exercise of any lawful power, 
5. 124, p, 285. oiQ 

abetting—by soldier, sailor or airman on superior officer, ss. 133, 134, pp. •’-v- 
on public servant while suppressing not, etc., s 152, p. 359 
definition of, s. 351, p. 841. 
distinguished from ' affray p. 374. 

'criminal forcep. 842 

mere words alone do not amount to, s. 351, expln, p. 841 

English law of, p 842. 

punishment for, ss, 352-358, pp. 843-853. 

on public officer generally, s 353, p. 845. 

indecent—on a woman, p 849. 

with intent to outrage modesty of woman, a. 354, p 849. 

dishonour person, s 355, p 851. 
in attempt to commit theft from person, s 356, p 852 

wrongful confinemoit, s. 357, p 853. 
on grave provocation, s. 358, p 8K ' 

house-trespass for committing, s. 452, p. lift). 

lurking house trespass or house-breaking for committing, s. 455, p. liw 

by night or house-hrcakmg for committing s 45)5, p . 

See CriMinaj. Force 


Assembling— 

for the purpose of committing dacenty, s 402, p 967. 

Assembly 

when It is "unlawful", s. 141, p. 327. 

joining or continuing m—after notice to disperae, s. J51, p. 358. 
religious—disturbing of, s 296, p. 676. 
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Assessor— 

when " public sen’ant", s. 21, fifth, p. 49. 

false personauon of,—punishment for, s. 229, p. 579. 

Assignment— 

by CTeditor, no offence under s. 206, p 509 
of penury, proof by two witnesses, p 461. 

Assistance— 

liability of pri%’ate persons to render, p 146. 
to a State pnsoner or prisoner of war, in escaping, s. 130, p. 313. 
omission to gis’e—to public servant, how punishabfe, s. 187, p. 447. 
in concealment of stolen property, s. 414, p. 1020. 

property, s. 424. p. 1055. 


Association— 

wh«i included in " person ", a. 11, p. 44. 
in cases of thug, s. 310, p. 783. 

dacoity, s. 400, p. 961- 
, theft, a 401, p. 964. 

imputation against an, a 499, expIn. 2, p. 1211. 
Atmosphere- 

pollution of—, punishment for, a 278, p. 636, 

Attachment— 

re^stanee to illegal, pp. 213, 445. 
harvesting crops under, p 975. 
carrying away aops under, p. 510. 
tesnoval of property during, p. lOK 
theft of property under, p. 920. 

Attakshi— 

fabrication of an, pp. 1140, 1147. 

Attempt— 

an act towards commission when, p- 1284 
by life-convjcts, s. 307, p. 772 

distinguished from ‘preparation* and ‘intention’, p. 1280. 
attempt, p. 1284. 

doctrine of previous conviction does not apply tc^ p. 135. 

nil-- p. i2g4 



S. 1^4, p. 

rescue pnsoner of State or war, s 130, p 313. 
commit murder, s. 307, p. 772. 

act committed m—^must be capable of causing death, p. 774. 
commit culpable honudde, s. 308, p. 780 
suicide, s. 309, p. 781. 
robbery, a. 393, p 950. 

robbery or dacoity when armed with deadly weapon, 8. 398, p. 959. 
an offence not otherwise expressly provided for, s. 511, p. 1273. 
to cheat, p. 1050. 

to commit abetment of an offence, p. 240 
house-trespass, p 1091. 
aduhery, pp. 1201, 1277. 

to take bnbe, is constituted by asldng lor it, p. 380 
gratification, p 380. 

to commit rape, distinguished from ‘indecent assault’, p. 900. 


L.C. 45 
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Attempt— concld. 

of house-trespass, p. 1091. 

to cause death or grievous hurt in house-breaking, s. 459, 
to fraudulently cancel a will, etc., s. 477, p. 1155. 

Attomej’— 

cnminaJ breach of trust by, s. 409, p. 998. 
power-of—^is a (document, s. 29^ p 61. 

Auction— 

public Servant illegally bidding at, s. 169, p. 393. 
mock bidding at an, & 185, p. 439. 

Authority— 

contempt of the lawful—of public servants, Ch. X, p. 407, 
abuse of See Abuse op AWHORitY. 
forgery of authority to adopt or transfer property, s. 467, 
cancellation of authority to adopt, s. 477, p. 1155. 

Autrefois acquit— 

in cases under ss. 320, 352, pp. 797, 843. 

Dalance— 

fraudulent use of a false, s. 264, p. 614. . • 

Balance sheet- 

preparation of, for dieating.*p 1045, 
a false, p. 467. 


Balloon— , 

• letting off fire—no offence, p. 649. 

Banker— 

CTiminal breach of trust by, s. 409, p. 998, 
false personation of, 8. 416, ilL (o), p. 1041. 

Bank-notes— 

counterfeiting, s. 489A, p. 1179. 

using as genuine forged or counterWt, s. 489B, p. 1179. 
possessing forged or counterfeit, s, 489C, p. 1179. 
making or possessing instruments or materials for forging 
p. 1180. 

Banns of marriage- 

publication of, 18 not bigamy, p. 1189. 

Baptism— 

forpng register of, s. 46$, p. 1135. 

Believe— 

reason to believe” ; meaning <A the term, s. 26, p.'59- 


Believes— 

occurring in, ss. 110, 189, 508- 
Belong— 

to a gang of dacoits, s.'400, p 961. 

thieves, s. 401, p. 964 
meaning of the term, p 961. 

Benefit— 

as to meaning of. s. 92, exptn, p. 19S. 


>. 1109. 


». 1137. 


counterfeiting. 
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Bi(l— 

See ILUXLAL Purchase or Bid 
Bidding for cemin propert)-— 

public sen"ant unlawfully buying or, s 169, p. 393. 


Bigimy— 

absence of spouse for se\'en years, s 494, eacep, p. 1167. 

Hindu and Mahomedan males not liable for, p 1189. 
what constitutes, the offence of, s. 494, p 1187. 

Mahomedan rtimor can repudiate mamage on attaining puberty, p. 1188. 
mamage dunng iddat, p. 1188 
diTOrce, effect of, p. 1189 

custom of, how far valid, p 1190. 
conii’ersion of Hindu wife or husband, p 1190 
Native Christians, p 1191 
persons present at a bigamous mamage, p. 1192. 
priest officiating at a bigamous mamage, p 1193. 
proof of marriage among English, p 11^. 

Hindus, p. 1195. 

Jews. p. IIM 
Mahomedans, p 1195. 

Native Christians, p. 1195. 

Parsis, p. 1195. 

publication of banns of marriage amounts to preparation only, p. 1189. 
complaint by aggrieved person is necessary, p. 1196 
with concealment of previous marrtage, $. 4^, p. 1196. 
infant marriage, p. 1198. 


as receipted by che<^e, not a valuable security, p. 64. 
cheating by a false, s. 415, iU. (d), p. 1023. 

Qialang a false, p. 1140. 

Bill of ezchaoge^ 

endorsement on^s a document, 3. 29, ill p. 61. 

is a valuable secun^, s. 30, ill. p. 62. 

drawing a false, is forgery, s. 464, lU (e), p 1114 

signing in own name may be forgery, s. 464, ex. I, tils, (a), (5) (e), p. 1115. 
on a fictitious person, a 464, ex 2. ill, p. 1116. 

Birth— * 

prevention of, a child alive, a 315. p. 787. 
concealment of—punishment' for, s 318, p 792. 
forgmg register of, a 466, p. 1135. 

Blow- 

aimed at one falling on another, p. 801. 
with an umbrella amounts to hurt, p 818. 


conveying passengers in an unsafe, a 282, p. 643. 
upsetting of—for want of ballast, a 280, p. 642. 
IS movable property, in thelt, p. 916. 


Bodily pain— 

whoever causes—is said to cause hurt, a 319, p 793. 
Body— 

is not movable property, in theft, p. 916. 
pri\’ate defence of the a 100, p. 220. 
damage or harm to, in dieatlng. a 41S, p. ICm. 

See Private DetencE. 
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Bona fide— ' 


dispute or claim, in theft, p. 910 - 

misdhief, pp. 1062, 1070." 
trespass, p. 1089. 


Bone— . I 

fracture or disfocation of—is "grievous hurt", s. 320, seventhly, p. 797 . 
Books— • •' . • 

punishment for the sale, etc., of obscene, s. 292, p. 657. 
falsification of, s. 477A. p. 1157. 
are included in 'goods* in, s. 480, p. U65. 

comment on book, is no defamation, s. 499, excep. 6. iljs. (u), (d), p, 1212. 
Bottomry— 

of a ship, causing loss to, &. 425, ilL (/), p. 1057. 

Boundaries— 

mischief by destroying or removing marks of, s. 434, p. 1074. * 

Boxing— ' 

game of, is protected by, s. 87, p. 18?! , 

Boycott- 

threat of soaal, p. 1259. 

Boys— • ' ' 

enticing—under 14 years is kidnapping, a. 361, p. 854. 

Breach of the peace— ,‘t . , ' •’ ' 

insult intended to provoke—; punishment'Tor, s. 504, p. 1260, 
circulaung false report to cause, s 505, p. 1264. 

Breach of contract of service— 

See SERvice. • ’ •’ ’’’ ‘ . 

Breach of trust— . ' . ’ ’ , r 

■' ‘ Sce'CniMirrAL Breach op Trust. , '■ , 


Breaking open— 

closed receptacle, s 461, p. lUl. 1 . ■ ,,^9 • 

by person entrusted with custcRly, s. 462, p. IIIZ. 


offer of, amounts to abetment, s. 116, ill. (o), p. 259. 
person expecting to be a public servant taking, s. 161, p. 375. 
public servant taking, s. 161, p. 376 

abetment of, p. 381. ' ’ ’’ 

mere presence at the time of giving bribe, p. 379. 
not connected with official function is no offence, p. 378. 
to, asl< for—is an attempt to take, one. p. 380. 

162.' pP. 383, 384. 

,1 a. s. 164, p. 385. , ' 

.... „ . , ling without conaderation, etc, a. » 

See GRATlFiCATiON- 


Bribery— 


accomplice in cases of, p 379. 

by a public servant, s, 161, p. 375. . , . , • 

at an election, meaning of, s. 171B, p. 398.' 
punishment for, s. 171E, p. 403. ,, 

for screening offender from legal punishment, s. 213, p. 534. 
attempt to commit, p 1288 . . j . • 
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Bridge— 

mischief by injunng, s. 431, p 1072. 

British India— 

abetting in—of offences outside it, s. 108A, p 245. 

coining out of Bnti^ India, s. 236, p. 591. 
enmes committed outside British India, p. 22. 
defimtion of, s. 15, p 46 
extent of, p. 3. 

kidnapping a person from, ss. 360, 363, pp 854, 866. 

misappropriation or breach of trust beywid—stolen property, s. 410, p. 1005. 

liability of foreigners in—for offences committed outside Us limits, p 35. 

British possession— 

trade-mark protected in a. s. 478, p. 1163. 

Lability of foreigners m—for offences comnutted outside its Lmits, p. 35 
British territory— 

punishment of offences committed within, s 2. p 5. 

beyoni s. 3, p. 


Broker— 

CTiminal breach of trust by, s. 409, p. 998 
Brothel- 

presumption where minor girl sold to or bought by keeper of a, s. 327, expln I, 886. 
Brother— 

complaint by. for defamation of aster, p. 1252. 

Buffalo- 

killing, poisoning, maiming or rendenng useless any, s 429, p 1068 ^ 

See Mischief. ^ 

Building— 

roisdiief by fire to a, s. 436, p. 1076. 

negligence in pulling down or repairing, s. 288, p. 653. 

theft in a, & 380, p. 930. 

what constitutes a, p. 931 

is a—for purposes of theft, s 380. p. 9J0 

mischief, s. 436, p. 1076. 

house-trespass, s 442, p. 1090. ■ . 

lurking house-trespass, s. 443, p. 1093. 

See House. 

Bull- 

can be subject of theft, p 916. 

killing, poisoning, maiming or rendering useless any, s. 429, p. 1068. 
set at Urge according to religious usage, p 1068. 

See Mischief. i 

Bullocks— * ‘ 

driving—without nose-strings is not rash driving, p. 638 ^ 

Buoy— 

exhibition of false—, s. 281, p. 643 

mischief by destroymg, moving—, s. 433, p. 1073. 

Burial- 

secret—of dead body of child, s. 318, p. 792. 

forging register of, s. 466, p. 1135. -- • • - . 

Burial-places— , ' > \ 

trespassing oti— punishment for, s. 297, p 679. , 
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Buying— 

currency-notes which are counterfeit, s. 489A, p. 1179 
madunery for counterfeiting currency-notes, s. 489D, p. 1181. 

Buying minor— 

for purposes of prostitution, s. 373, p. 891. 

Buying slaves— 

punishment for, ss. 370, 371, pp. 883, 885. ; 

Calendar— 

Bntish—year” or "month”, s. 49, p. 80. ’ 
counterfeiting trade-mark in a, p. 1167. 

Calf- 

does not come under "bull” "cow” or "ox”, s. 429, p. 1068. 


Camel— 

killing, poisoning, maiming, or rendering useless any, s. 429, p. 106S. 
See Mischief. 


Cancelling- 

documents with fraudulent intent, s. 477, p. 1155. 

Candidate- 

meaning of, at an election, a. 171A. p. 397. 

Capacity- 

false measure of—ij fraudulent use or possession of, ss. 265, 266, pp. 615, 616. 
making or selling, s. 267, p. 618. 

Capital offeote— • 

false evidence to procure conviction^ for, a. 194, p. 448. 

Car- 

obscene pictures or engravings on a, for conveyance of idol,* s 292, p. 657. 
Carcass- 

can be the subject of theft, p. 916. 


Carnal intercoufsc — 

against order of nature; penalty for, &. 377, p 904. 

See Unnatufal OfTENcss. 

Carriage— 

death caused by unattended, p. 825. 
running over by, pi 825. 


Carrier— 

criminal breach of trust by, s. 407, p. 993. 


having false trade-marl^ & 480. P- 1165. 

property-mark, s. 481, p. 1169. 
sale of a. bearing false trade-maikl a. 480, p. 1175. 
makmg a false mark on a, s. 407, p. 1177. 
opinion on merits of case, is not defamation, s. 


499, escep. 5, p. 1212, 1229. 


Cashbook— 

fraudulent alteration in a, p. 1160. 


Castration— 

causing—Is gries'Ous hurt, p. 798. 
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Oste— 

dinner, trilful pollution of food served at a. p 683 

false representation as to—in marriage, is dieating, p 1042. 

imputation concerning a, p. 1220 

tuTu sentencing excommunication, privileged, p. 1234. 

headman of, requiring a member to dear her character, p 1235. 

threat of excommunication from, p. Iffi9. 

Cattle- 

allowing to stray—is no wrongful loss, p. 56. 
forcible and illegal seuure of—is wrondtu loss, p. 56. 
illegal impounding of—is no wrongful loss, p. 56. 
recovering possession of, p 344 
can be the subject of that, p 916 
mischief done by, p 1064. 

Oution— 

convening a, for good, s. 499. cxcep 10, pp. 1214, 1247. 
Cemetery— 

trespass in a, & 297, p. 679. 


Cemure— 

by person in authority is no defamation, s. 499, excep 7, pp. 1213, 1231. 


Ceiemonlee— 

disturbing religious—; punishment for. ss. 296. 297, pp 676, 679. 
of mamage, fraudulently gone through, s. 496, p. 1198. 


issuing or dgnlsg a false, a. 197, p. 4$0. 
using as true-4aiown to be false, s. 198, 495. 

obtaining a false, is cheating, p. 1049. 

alteration in, pp. 1126, 1136. .. . 

forgery of a—attached to a petition for a vacant post, pp. 1126, 1146. 
purporting to be made by pubbe servant, forgery of, s. 466, p. 1135. 
obtaining, by false statements, p 1276. 

See False Certificate. 


Oianoel— 

nuschief by injury to, s. 431, p 1072 


Character— 


of the accused, evidence of, p. 978. 

lowering of, in defamation, s. 499, expIn. 4. p. 1211. 

Charge— 

See False Charge. 

Cheating— * 

definition of, s. 415, p 1022. 

distinguished from ‘breach of contract’ p 1024. 

' extortiwi, ’ p, 1024. 

* criminal breach of trust. * p. 1024. 

‘cnnunal misappropnation, ’ p. 1024 
immaterial whether means of detecting the fraud or not. p. 1026. 
inducing the person deceived to deliver property is, p. 1029. 

do something is, p. 1032. 
mere puffing in advertisement is not, p 1036. 
cases of vendor and purchaser, p 1037. 
misstatement as to nature of goods, p. 1038 
by uttering false coin, p. IfBS. 
false entries, p 1040 
by railway jassengers, p. 1040. 

_by personation, definition of. a. 41^ pp. lOW^ 1041. 
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Cheating— Concld. 

punishment for, s. 417, p. 1043. 

for—by personation, s. 419, p. 1046 

with knowledge that wrongful loss may ensue to person whose interest to be protected, 
s. 418. p. 1045. ' . • , . 

and dishonestly inducing delivery of property, s. 420, p.'1046. 
forgery for the purpose of, s. 468, p. 1139. 
attempt at, p. 1277. 


Cheque— 

upon a banker is a " document ”, -s 29. ill., p. 62. 
misappropnation of, s. 403, ill (c), p. %9. 
alteration of. is forgery, s. 464, ills, (c), (d), p. 1114..' 
cancelled—is property under s. 405, p. 978. 


act committed by—under 7 years, is no offence, s. 82, p 167. 

above 7, "but under 12 and of immature understanding, s 83, p. 168. 
bigamy by, p 169 , 

murder by, p. 169. 
rape by, p. 169. 
theft by, p. 168 

act done to—(or benefit of—with or without consent of guardian, ss. 89, 92, pp. 1", 
197, 200. 

under twelve cannot "consent”, s. 90, p. 194. 

abetment of offences committed by. s. 108. expln. 3, p. 242. i 

unborn—; offences relating to, ss. 315, 31^ pp 787, 788 
exposure and abandonment of—under twelve years, s. 317, p • 789. 
concealment of birth of—, s. 318, p. 792. 
meting of the word, p. 7^. 


taking or enticing 
father taking aw: 
abduction of ss. 
under ten, kidnaf 
buying or selling- 


breach of contract to attend on. and supply wants of. 491, p. 

See Abduction ; Concealment. 


^34 

p. 854. 

from person, s 369, pJ 
etc., ss 372, 373. pp 88 


Child-stealing— 

habitual association for, is thug, s. 310, p. 783. 

See Kidnapping. 


Choice of evils— 

when act done to avoid harm is no offence, s. 81, p. 160. 

Cholera— . 

neghgently spreading of, p 627. 

Ggarette— . • ' ' 

obtaining of—from an automatic box is theft, p 914. 

Circulating false report— 

See False Report. 

Circulation— 

of obscene books, etc., s. 292, p. 657, 
false rumour, etc, s. 505, p. 1264. 

Circumstantial evidence- 

in cases of murder, p. 746. 

Civil judgment— 

cannot be admitted in cnminal trials in case of forgery, p. 1134. 
Civil right— 

invasion of, is no mischief, p- I0G(X 
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Civil service— 

false pretence of being in. s. 415, ill (a), p. 1022. 

Civil suit— 

orders passed in, disobedience to, p 453. 

Civil Surgeon— 

not a public ser\-ant under s. 116, p 258. 

Cliioi— 

making a fraudulent—to property to prevent its seizure, s 207, p 511. 

false—m Court of Justice, s 209, p. 513 
satisfaction of, causing hurt for, s 330, pp 813, 814. 

grievous hurt for. s 331, p 815 
wrongful confineinent, s 348, p 837. 
release of fraudulent, s. 424, p 1055. 
meaning of—in s, 463, p. 1114. 

Classes— 

promoting enmity between, s. 153A, p. 362. 
include races, p. 365. * 

offending sentiments of, no nuisance, p 623. . 

outraging the religious feelings of, s. 295A. p 674. 
incitement between, rumour to cause, s. 5lK, p. 1264. 

Cleanliness- 

mischief to water used for, $. 430, p 1069. 

Clergj man- 

passing a sentence of excommunication, p. 458 
Oerk— 

possession of property by, s. 27, p. 60 
^eft by, s 381, p 933. 
who is a—for purposes of theft, s. 381, p. 932. 
cnininal breach of trust by, s 408, p. 994 
falsification of accounts by, s 477A. p. 1158. 

See Theft. 

Closed receptacle— 

dishonestly breaking open, s 461, p. 1111. 

by person entrusted, s 462, p. 1112. 

Cohabitation— 

by a man deceitfully making woman to believe she is married to him, s. 493, p. 1186 
Coin— 

definition of, s 230, p 581 

Queen’s, s. 230, p. 581 
cowries are not, s 230, ilL (a), p 581 
unstamped copper is not, s. 230, ilk (6), 581. 
medals are not, s 230, ilL (c), p, 581. 

Company’s rupees are Queen% s. 230, ilL id ), p 581. 

Fanikhabad rupee is Queen’s, s 230, ill. (e). p. 581. '' 

why heavier punishment for counterfeiting King's, p. 581. 
coin need not be a legal tender, p* 5^ 

counterfeiting, ss. 231, 232, pp. 583. 585 ' ’ 

offences relating to, ss 231-254, pp. 5S3-6(M. 

the coin should have been used as money, p 584. • 

passing a medal, as, p. 584. • 

arculation of spunous com not necessary, p. 583. 
quicksilvering, p 586. 

making or selling instruments for counterfeiUag. ss. 233, 234, pp 586 587 
possessing instrument for counterfeiting, s. 235, p 5^ 
what are coining instruments, p 590 
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Cooimofl object — 

of unlawful assembly, s. 141, p 327. 

riot, ss. 146, 149, pp. 339. 349 

acts done in prosecution of the, p 353 

Communication— 

in good faith, s. 93, p 199. 

for the benefit of addressee, s. 499, excep 9, pp. 1213, 1233. 
Comm unify— 

included in '' public ", s. 12, p 44. 

rumour to cause inatement between, s 505, p, 1264. 

Commutation— 

of Sentence, by Gosxmment. s. 54. p 92. 

Company— 

included in "person”, s. 11, p 44 
imputation against a, s. 499, exptn 2. p 1226 


Company's rupee— 

is Queen's coin, s. 230, ill. (4). p. 581. 

Complainant— 

by prosecutrix in rape cases, p 913 
aggrieved person, in defamation, p 1252 
husband, p 12^ 
brother, p 1253. 
brother*tn-iaw, p. 1253 
President of Municipality, p 1253 
official superior, p. 1253 


Complainant— 

death of, puts an end to complaint of hurt, p 803. 
Composition of coin— 

alteration ui, by Mint servant, s. 244. p. 598 
other person, s. 246, p 600 
if Queen's coin, s. 247, p 600 


Compound— 

is a builcLnjc. in house-trriyias^ p. 1091. 

Compounding of offences— 

talung gift for, s 213, p. 534. 
making gift to induce, s 214, p 536. 
in what cases legal, s 214, excep, p 536. 


Compulsion- 

acts done under, s 94, p 197. 

or necessity, doctrine, of, p. 200 

as an element m abduction, a. 362, p 865 

in inducing a woman to illiat intercourse, s. 366. p 870 

in induong a minor girl to illicit intercourse, s. 366A, p 887. 


Compulsory labour- 

unlawful, 5. 374, p 895 

Concealing— 

material facts, when an abetment, s. 107, p. 234. 
a Kidnapped person, s. 368, p. 881, 
a mamed woman for illiat intercourse, s. 498, p. 1204. 
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Concealment— ' . . - 

of design to commit offence, ss. lia-120, pp. 262, 265 
by public servant of an offence whidi it is Ws duty ‘to 'prevent, s. 119, p. 264 
of design of \vaging war, s. 123, p. 284. ' 

escaped prisoner of State or war, s. 130, p. 313. 
deserter on board merchant vessel, s. 137, p. 323. 
property to avoid seizure, s. 206, p. 609. 
an offender, s. 212, p. 531. 

no offence if done by husband or wife, s 212, excep, p. 532. 
of offence by accepting gratification, s. 213, p. 534 

offence by offering gift or restoring property, s, 214, p. 536, 
offender who has escaped or whose apprehrasion has been ordered, s. 216, p 543. 
the birth of child, s. 318, p. 792. 
of abducted or kidnapped person, s 368, p. 881. 
of stolen property, s 414, p. lOM. 
property, s. 424, p. 1055 
previous fraud, document forged for, p. 1130 
former marriage, in bigamy, s 495, p 1196. 
married woman, for illicit intercourse, s. 498. p. 1204, 
name of person giving threat, s. 507, p 1267. 

Concealment of birth— 

punishment for, s 318, p 792 

Conditional remission of punishment— 

violation of—; punishment for, s. 227, p. S73. 

Conduct— 

of public ser\’ant, criticism of, s. 499, excep. 2. p 1226. 
person in public matter, s 499, excep 3, p. 1227. 

Confession- 

does not fall within the purview of, s 180, p. 425. 
by a wife, of her immoral conduct is a grave provocation, p 729. 
causing hurt or grievous hurt to extort, ss. 3w. 331, pp. Sl3, 814. 
wrongful confinement to extort, s 348, p. 837. 


by person acting contrary to law. s. 220, p. K4. 

omission to keep in—by public servant, s 221, p. 555 _ 

escape from—through negligence of public servant, ss. 223, 225A, pp 5515, oo/. 
kidnapping or abduction for secret and wrongful, s 365, p. 869. 
wrongful—of kidnapped or abducted person, s. 368, p. 881. 

See Solitary Co.vfinement ; Wrongful Confinement. 


Confiscation- 

order of, by Magistrate, in cases of sedition, p 308 
Conflagration— 

arrest of. what acts are justified in, s. 81, ill. (6). p 161. 


Connivance— 

at hiring for unlawful assembly, s. 150. p 35& 
of the husband, m cases of adultery, s. 497, p. IZOl. 


arts done by—not offences, ss. 87, J 
when not valid, s 90, p. 194. 
given under misconception of lact, p. llo. 
meaning of, p 195 

mere submission does not amount to, p. ito. 
misrepresentation, p 196 
in indecent assault, p 196 
in rape, must be intelligent consent, p. 196. 
obtained by fraud, p. 898. 


I. 91, pp. 187, 190, 193. 197. 
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CoQS^Qt— Coneld . 

not required, when act done m good faith is beneficial, s 92, p 197 
how far a defence in cases of murder, p 737 
nuscarriage caused without, ss. 313, 314, p. 786 
of woman, to her miscarriage, s. 314, p. 786 

force used to person without consent is criminal force, s 350, p. 839. 

conveying a person vnthout consent beyond Bntish India is kidnapping, s 360, p 854. 

sexual mlercourse without—is rape, s. 375, p 896 

what amounts to, in adultery, a. 497, p 1200 

theft, s. 378, expln 5. p 907 


Consideration— 

public servant obtaining valuable thing without—from person having official dealings 
with him. s. 165, p 386 
false statement as to, p. 

Conspiracy- 

abetment by, p. 237. 
what IS meant by, p 237. 

to commit acts amounting to distinct offences, p 237. 
for the doing of a thing, ss. 107, 108, pp. 234, 242. 
definition of, s. 120.4, p. 266. 
jurisdiction, s. 120B. p 271 
punishment for, a. 1208, p. 268. 

to wage war against the Queen or to overawe Government, i 121A. p 28a 
Construction— 

of penal statutes, p. 12. 
heading^ p. 16 
ilhistrations, p. 17. 
marginal notes, p 16. 
provisos, p 17. 
punctuation, p. 18 

proceedings of the Legislative Council, p. 16 

report of the Indian Law Commissioners, p. 16 

reports of the Select Committees of the Legislative Council, p. 16 

statements of Objects and Reasons, P 16 

Contagious disease— 

negligently spreading of, s. 269, p. 626 
Contempt- 

under common law, p. 40. 
before a Court, p 577. 
m sedition, p. 297. 

of the authont> of public servant. Chap X, p 407. 

Contempt of authocit)— 

of public serv’ant. Chap X, p 407. 

See Public SciiyANT 


Contempt of Court— 

by insult and interruption during judicial proceedings, s. 22S, p 574 
common law nghts not aRected by Code, p 40. 

Contract of service— 

See Service 

Contradictory statements— 

perjury ansing out of, p 480 * 

to be reconciled as far as possible, P 480 

Contributor) negligence— 

not a defence in criminal bw, pp 640. 764 
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ConTcrsion-— 

fraudulent—of property, ss, 403, 4(M, 405, pp. 968, 977, 978. 
by a servant, under a special trust, p. 995. , 
effect of—on marriage, pp 1190, 1191. 

Convert— 

mamage after becoming a, PP. 1190, 1191. 

Conveyance— 

deed of, false signature on. is forgery, s 464, ilL (i), p. 1114. 


Conveying— 

of person in unsafe vessel, s. 282, p. 643. 


Convict— 

apprehension of, omission by public servant, s 222, p. 556 

negligence in causing escape of, s. 223, p. 558. 

murder or attempted murder by life—, ss. 303, 307, pp, 756, 772 

affidavit by a—false statements in, pp. 430, 464. i 

not liable for fabricating false evidence, pp. 465, 466. 

escape of—from custody, s. 223, p. 558. 

See Accused. 


Conviction— 

previous—, its effect on punishment, s. 75, p. 132. 

Cooperation— 

doing one of several acts constituting an offence, s. 37, p. 74. 

See Act : OfTENa. 

Co’parcener— 

theft of the separate property of a—by a, p. 921. 
cnminal misappropriation by a. p. 972. 

Copy- 

liability for making an incorrect, p 535. 
making a—of forged document, p. 1121. 
of a lease not a valuable security, p. 63. 
produaion of a forged copy, pp- 1136, 1145. 

Corporation— 

liability of—under the Code, P 8. 
included in the term ''person", s. 11, p. 44 

Corporeal property— 

what it means and includes, p- 54. 

Corpse— 

offering indignity to human—, s 297, p. 679. 
is not subject of theft, p. 917. 

Corpus delicti— 

discovery of the body of the person murdered not necessary, p- 748. 
Correspondence— 

alteration in, is forgery, 1136. 

Corrosive subsunre— , 

causing hurt or grievous hurt by, ss. 324, 326, pp. 805, 808. 
Corrupt mean*— 

in bnbery ca'CT, a. 162, p. 383. 
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Comipdog water— 

punishment for. s. 277, p 635 
Corrupdj’— 

occurring m, s. 162, p 383. 

s. 196, p 491 
s. 198, p. 494 
s. 200, p. 498. 
s. 219, p. 553 
s. 220, p. 554. 

Co^haref— 

of land, liability of, for riot, p 369. 

Council— 

member of, assault upon a, s. 124, p. 285 
Counsel— 

not liable for utterances as adt'ocate, p. 1237. 
Counterfeit- 

definition of, s. 28, p 61. 

imitation ne^ not be exact, s. 28, exptn. 1, p 61. 


Counterfeit-mark— 


chesting by a, s. 415, ill (5), p. 1022. 
forgery by a. ss. 475, 476, pp 1153. 1154. 
of a mark used by public servant. & 484. p 1172 


Counterfeit coin— 

See Coin. 


Counterfeiting curreno-notei or bank-noies— 

See Bank-notes ; CuRRENor-NOTES 
Counterfeiting property-mark— 

See PltOPERTY-MABK. 

Counterfeiting seal, plate— 

See Forgery. 


Counterfeiting stamps— 

See Stamps. 

Counterfeiting trade-mark- 

See Trade-mark. 


Counterfoil— 

of paying-in slip, is a valuable security, p 63. 


Court of Justice— 

definition of, s. 20, p. 48 

what officer of a—“public servant”, s. 21. fourth, p 49 
acts under orders of—not offences, s. 78. p 148 
absconding to avoid summons, etc, s 172, p. 407. 
preventing service, etc, of sununcRis, etc, s 173, p. 409 
neglecting to attend when ordered by. s. 174. p. 410. 
not producing document in a. s 175, p 415. 

neglecting to aid public servant in executing process of. s. 187, p 447. 

intemiptmg proceedings of, s. 228, p 574. 

forging record of proceedings of a, s. 46^ p. 1135 

report of proceedings in—privileged, s 4W, extxp. 4 pp. 1212, 1228 
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Court-martial— 

trial before—is a judicial proceeding, s 193, expln. 1, p. 475. 
Courtyard— 

is building, in house-trespass, p. 1091. 

Covenanted servant— 

is a " public servant ”, s. 21, first, p. 48, 

Cow— 

killing, prevention of, p. 343. 

killing, poisoning, maiming or rendering useless any, s. 429, p. 1068. 
exhibiting cow’s flesh for wounding religious feelings, p. 683. 
sweanng on cow’s flesh, p. 683. 
prevention of cow killing, unlawful assembly for, p. 343, 

See Mischief. 


Cowries— 

are not coin, s. 230, ill. (a), p. 581. 

Creditors— 

obtaining discharge of debt by anticipating other, s. 207, p. 511. 

See Fraudulent Deeds and Dispositions of Property, 


Cremation— 

lawful, is no nuisance, p. 623. 

Crime-— 

committed outside British India, p, 22 
Criminal act— 

by several persons in furtherance of a common intention, s 34, p 63. 
persons concerned in—may be guilty of different offences, s. 38, p 75 
See Act. 

Criminal breach of contract— 

to attend on and supply wants of helpless person, s 491. p. 1184 
Criminal breach of trust— 

what constitutes, s, 405, p. 973. 
punishment for, s. 406, p. 979. 
by borrower, p. 983. 
partner, p. 983 
wife, p 984 
auctioneer, p 983. 
pledgee, p. 984 
loan, p. 984 
deposit, p. 984. 

hire-purchase agreement, p 9K 
stake-holder, p 987. 
carrier, s. 407, p 993 
wharfinger, s. 407, p. 993. 

A%arehouse-keeper, s. 407, p 993. 
clerk Of servant, s. 408, p. 994. 

commission obtained by servant, p. 995 
conversion by a servant undw a special P- 

using the property for benefit of anothefjP 996 
appropriation of property by servant, p. 997. ■ 
by public servant, banker, etc., s. 409, p. 998. 
director, p 1002 

trustees, p 1002, , 

distinguished from ' criminal misappropriation , p. 980 
dominion over property, p 982 
in respect of disputed claim, p 985 
debt, p 986. 
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Cnmtiul breach of trmt—eonrW, 

wilful omission to account, p 987 
false accountinp, p 9M 

no breach of trust if there is no dishonest use or disposal, p. 989 
agreement to refund is no bat to prosecution, p 991 

See CtRRiER, Clerks , Public Servant , Wharfinger 
Criminal conspiracj— 

See CoxspiRACt. 


Criminal force— 

in taking possession or enforcing a nght, s. 141, p, 327. 

definition of, &. 3M. p 839 

in case of diseased spleen, p 841. 

rescuing person arrested by police, p 841 

distinguished from ‘ assault ’, p 84i 

threat of—amounts to an assault, s 351. p. 841. 

in self-defence, s 352, p 843. 

otherwise than on Bra%*e provocation, s 352, p 843 
punishment for, ss. 352, 358, pp ^3, 853 
when used towards public servant, etc, s. 353, p. 845 
towards woman to outrage her m^esty, s. 354, p 849 
to dishonour a person, s. 355, p 851 

in attempt to steal property carried by a person, s. 356. p 852 
wrongfully to confine a person, s 357, p 853 
on grai*e proiocalion, 8 358, p 833. 

See Assault. 


Criminal ioftotioo— 

where acts done by several persons, s. 35. p 73 
what is, p 159 

act done without—to prevent other harm, p 161. 

Criminal intimidation— 

in kidnapping or abducting woman for illicit intercourse, s. 356, p. 870 
definition of, s S03, p 1257. 
distinguished from ’ extortionp. 1261. 

* defamationp 1261 
threat of vengeance, p. 1258. 

excommunication, p 1259 
kilbng a person, p. 1259 
drawing up a false document, p 1260. 
getting a person dismissed, p- 1259 
impnsoned, p 1259. 
picketing, p 1259. 
ruining a man by cases is. p 1259. 
social boycott, p 1259. 

person threatened must be interested in the person intended to injure, p 1260. 
if threat be to cause death or gries'ous hurt, etc., or to impute unchastily to a woman, 
s 506, p 1266 

punishment for simple, s 506, p 1266 
by anonjTnous communication, s 507, p. 1267. 

Criminal knowledge— 

where acts done by several persons, s 35, p 73 
Criminal misappropriation— 

‘ dishonest misappropriation of property, s. 403, p. 968. 
for a time only, 403, expIn. 1, p 968 

when a finder of properly comssfits, s 403, expln 2. p 969 
diflers from theft, p 970 

in respect of retention of money paid by mistake, p. 972 
of joint property, p 972. 

temple property, p 972. 
in the case of lost property, p 973- 
when property found drifting m nver, p. 973 
is treasure trove, p 973. 
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Ctinuoal misappropiiatioit— Cortcld. 
claim of right, p. 974. 

by a servant misappropriating money received on behalf of his master, p. 974. 
secreting letters, p. 974. 
exchanging railway tickets, p. 975. 
harvesting aops under attadunent p. 975. 
of property of a deceased person, a. 404, p. 977. 
distinguished from ‘ criminal breach of trustp. 980. 

See MiSAPPRCWRiATiON. 


Crioiinal trespass— 

definition and punishment—,ss. 441, 447, pp. 1079,1096. 
entry to commit an offence, p. 1081. 
when joint possession, p. 1081. 
entry roust be to cause annoyance, etc., p. 1085. 
when bona fide claim, p 1089. 

"house-trespass", s. 442, p. 1090. 

" lurking house-trespass", s. 443, p. 10^. 

" lurking house-trespass by night ’, s 444, p. 1093. 

"house-breaking", s. 445, p. 1094 
*' house-breaking by night", s. 446. p 1096- 
how punishable— 

if simple, s 448, p 1097. 
in order to commit offence punishable— 
with death, s. 449, p. 1098. 

transportation for life, s. 450. p. 1099. 
iropnsonment, s 4SI, p. 1099. 
if after preparation for cauang hurt, etc., s, 452, p. 1100. 

"lurking house-trespass" or "house-breaking"— 
how punishable— 

if m order to commit oBence punishable with imprisonment, s. 454, 
after preparation to cause hurt, etc., & 445, p. 1103. 

Simple, s. 456, p. 1104 
grievous hurt is caused, s. 459. p. 1109 
"lurking house-trespasa by night” or "house-breaking by night — ’ 

how punishable— ji/vi 

if m order to commit an offence punishable with impnsoncnent, s. 454, p 
simple, 8. 456, p. 1104. 

after preparation to cause burl or restraint, etc., s 45g,_p. 
grievous hurt or death caused by one of several persons while committing, s. 460, P * 


1102 


Ctiticism— 

fair, on books, pictures, etc., is justified, p. 2211. 


Crops— 


harvesting of, under attachment, p 975. 

cutting of, may be nusdiief, a 425, p. 1057. 

removal of, by tenanlj, p. 1056. 


Culpable homicide— 


definition of, s 300, p. 703. 

when—is murder, s 300. p. 703 , -/y> 72I 

is not murder, when committed under provocation, s 300. mmp- J, PP- 73O. 

in exceeding the nght of priwte defence, s 300. «ap. 2* PP^q'^^ 33, 
fay public servant exceeding his powers, & 3W, aetp 3, pp- 
• in sudden fight, s. 30a excgi. 4. pp. 704, 733. j 73g 

when person above 18 years voluntanly suffers death, s. 300, e.xcep 0, pp- 
distinguished from ‘ murderpp 70S. 707. .ntended, s. 301, 

by causing death of person ofiier than the person whose death was mt ^ 


punishment for—not amounting to "murder’, s. 30-1. p 7S6. 
attempt to commit —, s. 308, p. 7TO, 
causing death of quidc unborn child, s 316, j 
by exposure of dwld, s, 317, jx 1 


788. 


Culpable negligeoce— 

what amounts to, p. 639. 
Culpable rashness— 

what amounts to p 639. 
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Cuffiulath-c puntshmnK— 

not to be awarded where single offence is made up of different offences, s 71, p 116 
sentences m rioting, p. 345 

Currenc) -notes— 

counterfeiting—or bank-notes, s. 489A, p 1179 

using as genuine forged or counterfeit—or bank-notes, s 489B, p 1180 

poss^ion of counterfeit—or bank-note. s. 489C, p. 1180. 

making or possessing instruments or materials for forging or counterfeiting—or bank-note, 
s. 489D. p 1181. 

Custod)— 

escape from, under a avil warrant, s. 174, p 410, 
of Court peons, p. 444. 
harbounng person in, s. 216, p 543 

escape from—by a State prisoner or prisoner of war, s 130, p 313. 

simenng of by a public serx'ant. ss. 422, 423. pp 1053, 1054 
or attempt to, penalty for. ss. 224, 225, pp 561, 564. 

See Apprehension . Escape. 

Custody of property— 

building for, mischief by fire to, s 436, p 1076. 


Custoii^— 

of divorce, how far a defence under s. 494, p. 1190. 

Cutting— 

cau^g hurt or gneNmus hurt by instrument for, ss 324, 326, pp. 805, 808. 


penalties for harbounng, s. 216A. p. 545. 

belonging to a gang of, s. 401, p 964. 
See Gang of Dacoits. 


Dacoity— 

committed m foreign tenitory, p 36 

m respect of property belonging to two persons, p 119. 

definition of, s. 391, p. 946 

simple, s. 395, p 952. 

if accompanied by murder, s. 396, p. 953 

grievous hurt is caused or >f death or gnevous hurt is attempted to be caused, s. 397, 
p. 956 

is either theft or extortion, p 947. 

if offender armed with a deadly weapon, s. 398, p. 959. 
making preparation for—how puntshr&le, s. 399, p 960. 
belonging to a gang of dacoits, how punishable, s. 400, p 961. 
assembling for purpose of committing, s. 402. p ^7. 

.. dishonestly receiving property stolen in the commission of, s 412, p. 1017. 

See Robbeey. 


to place of worship, s. 295, p 671. 

body, mind, reputation or property, in cheating, s. 415, p 1022. 
property, in mischief, ’s 425, p 1056 

Dancing gill— 

adoption by, not necessarily illegal, p 889 

for purposes of prostitution, an offence, p. 889 

Danger— 

caused to public road by omission to take order with property, s. 283, p. 644. 
life or safety, s. 336, p. 821. 

by hurtr s. 3^, p. 823 

gnevous hurt, s. 338, p. 824. 

Dangerous weapons— 

\-oluntarily causing hurt or gnevous hurt by, ss. 324. 326, pp. 805, 808. 
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Darkhajt— 

false averments in, pp. 467, 497. 

Dead bodj’— 

of a child, concealment of, s. 318, p. 792. 


Dcad/f s^eapon — 

m unlauful assembly, s. 144. p. 337. 
meaning of, p 337. 

a laiit may or may not be. pp 34& SS8. 
possession of, in unlawful assembly, s, 158, p. 372 
user of. m robbery or .daojity, s. 3^, p. 956. 

possession of. in attempt to commit robbery or dacoity, s. 398, p 970. 


definition of, s. 46, p 80. 

punishment under Penal Code. s. first, p. 84. 

sentence of—may be commuted, s. 54. p. Sfe. 

does not save offender’s property to be liable for his unpaid fine, s, 70. p. 108 
causing—with consent or for benefit, not an offence, ss. 87, 88, 89, pp. 187, 190, 193 
nght of private defence when extends to. ss. 100, 103, pp. 220, 226. 
of complainant in unlawful assembly, s. 140, p. 325. 

offence punishable with, fabricating false, evidence to procure conviction for, s. 194, p. 4? 
causTna of. by the effect of words on the imagination or the passion* p. 689, 
by rayi and negligent act. s, 304A. p. 761. 
offences punishable with— 

waging war against the Queen, s. 121. p. 273 
abetment of mutiny, s, 132. p. 319 

causing execution of innocent person by false evidence, s. 194, p 488. 
murder, ss 302, 303. pp 742, 756. 
attempt to murder by life convict, s. 307, p. 772. 
dacoity wth murder, s. 396, p. 9S3. 
causing—by negligence, s 304A, p. 761. 
suffocation, p 779 

of complainant in hurt, terminates complaint, p. 863. 

putting person m tear of—for purpose of extortion, ss. 386, 387, 388, pp 94Q, 94i 
theft, s 382, p 934. 
robbery; dacoity, s 390, p. 943. 
house-trespass, s 449, p 1098. ... 

lurking house-trespass by night, s. 460, p 1“'-' 
house-oreaying by night, s. 460. P lUv- 
robbery or dacoity with attempl to cause, a. 397, p. 956 
mischief committed after preparation made for causing, s. 440, 1079. 

house-trespass to commit offence f^ishabl? with, s. 449, p. 1098. 
caused by effect of words on imagination, p. 689. 

without intention while doing an unlawful act, p 690. 
by want of treatment of dangerous wound, p 696 
cerebral bxmorrhage, p. 797, 
neglect to provide triOTcal aid or food— 
to adults, p 711. 
infants, p. 710. 

while in a state of intoxication, p. 719 
of husband is no injury to the irife; p. SO. • 

does not end prosecution for adultery, p. 1202. 

See Criminal ‘IlREa»ASs; House-trespass ; Mischief. 


Debt- 

removal of property in satisfactiwi of—4a Uieft, p. 913^„„ 
dishonestly or fraudulently preventing payment of, s. 422, p. H»i- 

Debtor— 

See Pswtfmsm Transfers 

Deceased— 

misappropriating movable property belon^g to estate of. s 404 , p. 977. 
defamatory imputation to the—is actionwe, s 499, expln I. p 
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Deceased persem— 

imputation against—may be defamatoo'. s 499, enpln 1. p. 1211 
fal«€ personauon.of, is cheating, s. 416, ill ( b ), p 1041 

Deceit— 

See Cheating. 


Deceitful means— 

as an element in abduction, s. 362, p 865. 

Deceoev— 

public. See Chap XIV, p 619 
Deception— 

dishonest concealment of facts is, s. 415, expln, p 1022. 

Decisions— 

public sen'anl pronounonB corrupt—in judicial pnxxedings, s 219, p. 553. 
Decked vessel- 

mischief with intent to destroy, s. 437, p. 1077, 

Declaration— 

before a public ser\’ant, nhen on "oath”, s. SI, p 81. 
making a false—which is receivable in evidence, s. 199, p. 495. 
using a false—knowing it to be false, s. 200, p. 498. 

See False Declaration ; Dying Declaration. 


copy of—is not a valuable securityv p. 63. 

fraudulently suffering, or obtaining issue or execution of—for sum or property not due. 

ss. 208, 210. pp. 512. 515. 
fraudulent alterauon oi. p. 1147. 


Deed- 

dishonest or fraudulent execution of—containing false statement of consideration, a. 423, 
p. 1054. 


Defacing— 

will, authority to adopt or \-aluable security, s 477, p 1155. 
property mark, s 489, p 1178 

Defacing ptopefcy-matk— 

is an offence, s. 480, p. 1165. ' 


in what it consists, s. 499, p 1211. 

imputation on deceased person, s. 499, expln- 1, p. 1211. 

association or class, ifritf—expln ^ p. 1211. ~ i 

alternative or ironical, tbid. expln 3, p 1211. 
lowering the reputation, ibid, expln 4, p 1211. 
imputations not defamatory, ibid, creeps. 1-10, pp 1211*1247. ^ ,, 

punishment for, s 500, p 1214. ‘ 

* printing or engraving defamatory matter, s 501. p. 1254. 
selling defamatory matter, s. 502, p. 1255. 
publication is an essential ingredient, p 1214. 

in a newspaper, p 1217. , • 

repetition of, p. 1217. 
imputation— 

concerning any person, p. 1218 
against a dead person, p. 1219 

combination of persems, p 1219. 
ironical expressions, p. 1220. 
concerning a caste, p. 1220. 

no difference between spoken and written, p. 1221. i 
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Defamation— Concld. 

harming the reputation, p. 1222. 

true imputation lor public good, s. 4^, excep. 1, p. ,1211. 
what IS public good, p. 12^. 
imputation of truth in public interest^ p. 1226. 
public condutt of public servant, s. 499, excep. 2, pp. 1211, 1226. 
conduct*©! a person touching public question, tbid, excep 3. pp. 1212, 1227. 
publication of proceedings ui Court, ibid, excep, 4, pp. 1212, 1228. 
merits of a case deaded in Court or conduct ^ witnesses, ibid, excep. 5, pp. 

of public performance, iWd, excep. 6, pp. 1212, 1^0, 
censure passed in good faith by superiors, ibtd, excep. 7, pp 1213, 1231. 

imputation made by a person in authority, p. 1213 
accusation preferred in good faith to auihoris« person, ibid, excep. 8, pp. 
made to authorued person, p. 12^. 

unauthorized person, p 1233 

statement to protect interest of maker, s. 499, excep 9. pp. 1213, 1233. 
oimmunications made by member of caste, p. 1234. 
pnnleges of— 
judge, p. 1236. 

counsd, pleader, etc, p. 1237. 
witness, p 1240. 
parties, p 1242. 
statements made in— 
pleadings, p. 1244. 
reports, p 1245. 
statements made to protect— 
another's interest, p. 1245 
maker’s interest, p. 1246. 
statements rnade without good faith, p 1247. 
imputation made by pleaders, p 1247. 
caution for the good of a person, s. 499, excep. 10. pp 1214, 1247, 1248. 
truth as a defence, p 1250. 
good faith, pp 1247, 1250. 
relet-ant facts, what are. p. 1231. 
complaint by aggrieved person necessary', p. 1252. 

brother, p 12^ 
brother-in-law, p. 1252. 
high priest of a community, p. 1253. 
husband, p. 1252. 
official superior, p. 1253. 
presideot of a municipality, p. 1253. 
to prosecute a judge, sanction necessary, p 1253, 
petition containing defamatory statements to be refused, p 1254. 

Defiling— 

a place of worship, s. 295, p. 671. 

Defioidons— 

of offences, to be subject to exceptions, s. 6, p. 43. 
words used in the Penal Code, p 43. 


Defence— 

Ser Private Defence, 

Defraud— 

meaning of, p. 58. 

Deleterious substance— 

cauring hurt or grieN-ous hurt by, ss. 324, 326, pp. 805, 807. 
Deliberately— 

as occurring in, s. 298, p. 682, 

Deliberate intention— 

to outrage religious feelings, s. 295A, p. 674. 
wound religious feelings, s. 298, p 682. 

Delirious person— 

suiode by a, abetment of, s. 3(6, p 770. 


1212. 1229. 

1213. 1231 



DeliTCfy of coin— 

liability for, altered coin, ss. 25Q. 251, 2S4, pp 602, 603. 604. 
counterfeit coin, ss. 239, 240, pp 592, 595 

l>eliTer> of property— 

when fraudulent, is punishable, s. 206, p 509. 
in cases of eatortion, s. 383, p 935. 

Delusion— 

effect of insane, p 171. 

Demand- 

satisfaction of. causing hurt for, s. 330, p. 813 
gncTOUs hurl, for, s. 81S 
wrongful confinement, s 348, p 837. 
fraudulent release* of, s. 424, p. 10^ 

Demon— 

S« Evil Spirw- 


Deposition- 

witness refusing to sign a—in res'enue inquirj', no offence, p. 425 

false cndence given in, p 479. 

to be read as a whole, in peijury, p. 482. 

Depredauoa— 

committing—on territories in alliance or at peace with the Queen, s 125. p. 310 
recenmg property obtained in, s. 127, p 311 

Deserters— 

harbouring as deserter nas-al or military officer, s. 136. p 322. 
concealment of deserter on board ship. a. 137, p. 323. 

Desertion- 

meaning of, 8. 135, p. 321. 

by ttiilitary man, abetment of. s. 135, P 321. 

Design— 

to conmut olfence, concealment of, s 118, p. 262. 
wage war, concealment of, 9. IM, p 284. 

Destruaion— 

of document to prevent its production as evidence, s 204, p 506 
obscene matter, p. 661. 
evidence, s 201, p 499. 
property, is misimief, s 425. p. 1059 
relipous object, s. 295, p. 671. 
powers of member or joint, s 320. p. 797. 
will, authority to adopt or valuable security, s. 477, p. 1155. 
books of account, s 477A, p. 1157- 
property-mark, s. 489, p 1178. 
libellous mitter, p 1K6 

Detaining— 

an accused person, s. 225B, p 568 
a slave, s. 370, p 894. 
married woman, s, 498, p. 1204. 

Detection— 

of offence, causing hurt for, s 330, p 813. 

gnevous hurt for, s. 331, p 815 
wrongful conftttement lor, s. 34S, p 837. 

Dev Dasi— 

dedication of a minor as a—^is an offence, p. 890 
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Device- 

counterfeiting of, ss. 475, 476, pp. 1153, 1154. 
Dhatura— 

administering of— 

for causing death, p. 715. 

attempting to cause death p. 778 
causing hurt, pp. 797, 812. 

Dhurna— 

sitting—at another’s door, s. 50^ ilL (a), p, 1268 
Diamonds— 

cheating by false, S. 415, ill, (e), p. 1023. 

- Diary — 

alteration of police, p. 1147. 

false statements in a police—is forgery, p 1147. 

Die— 

for making fictitious postal stamps, s. 263A. p. 612. 
counterfeiting trade mark, s. 485, p. 1173. 

Direction of law— 

disobedience to, for caus'mg Injury, s. 166, p. 388. 

, saving person or property, s. 217, 

what is meant by, pp. 388, S48. 

Dicectot— 

publishing false balance sheets, pp. 467, 1045. 
paying dividends out of deposits, p 1002. 

DisafieciioQ— 

exciting—against Government. See Sedition. 
meaning of, s. 124A, expln. 1, p. 286. 
interpretations of. p. 298 

Disappearance- 

causing—of evidence to screen ofTender. s. 201, p. 49i 
Disapprobation— 

as an ingredient in sedition, s 1Z4A, pp. 286, 303. 
Disease— 

negligent spreading of infectious, s 269, p. 626. 
mahaous spreading of infectious, s 270, p 627.^ 
causing—is said to cause "hurt”, s 319. p 795 

Diseased spleen— 

See SPI.EEN. 


Disfiguration— 

permanent—of head or face is gnevo^ hurt, s 320. 
meaning of the term “ disfigure ”, p. 798 
branding of cheeks with red-hot iron is, p 798 

Dishonest concealment— 

of facts, is cheating, s 415, p. 1022 
S Dishonest misappropriation— 

) of property, ss. 403, 404, pp. 969. 977, 


p. 547. 


txthly, p. 
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DishoOMt remoal— 

of property, s. 424, p 1055 

by a partner, pp 995, 1055 
during attachment, is an offence, p lOK. 
if order illegal, removTil is no offence, p lOM 
of crops by tenants, p 1056 
remo\'al under bona fide dispute, p. ICfiS 

Dishoaesily— 

definition of.-s. 24, p 57 
distmguished from ‘ fraudulentlyp 59. 

occurring in, ss. 369, 378, 383, 403, 4(M. 405. 411, 412, 420, 439, 461, 462. 
Dishonour— 

to outrage modesty of woman, s. 354, p. 849. 
assaulting, or using cnmmal force to, s 355, p. 851. 

Dislocation— 

of a bone or tooth, s. 320, uvtntkly, p. 797. 

Dismissal— 

threat of, p. 1259 
Disobedience— 

to direction of law*, for causing injury, s. 166, p 388 

shielding person or property, s. 217, p 547, 
tmaranUne rule, s. 271, p. 628. 
lawful order of public sers'ant, s 188, p 449. 

Duposal— 

of dead body of a child secret, s. 318, p. 793. 
a person as a slave, s. 370, p. 883 
a minor girl for prostitution, s. 371, p. 885. 
stolen property, s. 414, p. 1020 

machinery for counterfeiting currency-notes, 8. 489D, p 1181, 

Dispose of— 

a irunor girl for purposes of prostitution, s. 371, p. 885 
meaning of the term, p 887. 

Disposition of property- 

fraudulent, s. 421, p. 1052. 

Distinct offences— 

how sentence to be admeasured on conviction of, p 119. 

Distraint— 

resistance to, pp. 343, 438. 

Distribution— 

of obscene books, etc., prohibited, ss. 292, 2^ pp. 657, 661. 

Disturbance— 

of religious assembly, s. 296, p 676. 

funeral rites, s. 297, p. 679. , i 

Dividend— . ' 

authonty to receive, on valuable security, forgery of, a. 467, p. 1137. 

Divine displeasure— 

threat of, at an election, s. 171C, p. 400. 

threat of rendermg a person an object ct, a. 508, p. 1268 
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Divorce— 

deed o{, is valu 2 ble security, p. 63. 
dissolving mamage, p. 1J89, 1190. 
custom of, how far a defeocf. p. 3290. 

Document— 

definition of, s, 29. p. 61. 
h 0 ’^' far valuable security, s. 3^ p. 62, 
cancelled Instnunent is not a. p. 63. 
unstamped document >s a, p. 63. 
unregistered document is a. p. 63. 
public servant framing incontci, a. 167. p. 389. 
oiTussion to produce—when fejtally bounrC s. 175, p. 415, ' 

witness not producing a, s. 175, p. 415. 
fabncating false evidence in—; punishment for. s. 192. p, 467. 
destruction of—to prevent its production, a. 204, p. S06. 
destrojdng a document, p. S^, 
secreting a document, p. 506. 
secreting oj—is wrongful ioss, p. 56. 
false—, what constitutes die making of a. s. 464, p. 1114. 
a hanvitier for taaikmg aleepera i<5 a, ^ 471, p, 1144. 
forged—, what constitutes a. s. 470, p- 1142. 
certificate, pp 1126, 1136. 
atlakshj. p 1140. 1147. 
diary, p. 1147. 
decree, p. 1147. 
plaint, p. 1147. 
xeccipta, p 1147. 
sanad, p. 1147 
uttenng, p 1U7. 
vakaUtnama, p. U26. 
kabin-nama, p. 1127. 

See FaiSE DocpMSNt; Ft»ca> Document. 

Doorway- 

entry through a,—J8 house-breaking, a 445, ills, (d) to (h)^ p. 1094* 
departure through a,—ts house^trcSdug, p. 3305. 

Doubt— 

where offence committed is left in, s. 72, p. 129. 
must be as to matter of law and not as to facts, p. 130. 
punishment in cases of. as to murder, p. 744- 


Drainage- 

mischief by causing obstruction to, a 432, p. 1073. 
Dramatic petfonnaDce— 

inciting to sedition, can be prevented, p. 304. 
Dfawiog— 

sale, etc, of obscene, s. ZSZ, pp. 657, 658, 
Driving- 

Sec Rash Driving. 


Drink— 


See Food or Drink. 


aifuiieratlon and sale of adulterated, » 274, 275, pP. 63^ 
punishment for knowingly sdUng one drug lor anomtf, P- cause hurt, 

idministration of stupe/ymg. intoweating, or unwholesome—with in«o 
s. 32^ j>. 811. 6,jT 

poisonous, negligence with re/erence to s aj/, p- 
See Poison. 


tken {lersoo— . 

misconduct in a public place by a, s. 510. p. 1272. 



INDEX. 


1435 


Drunkenness— 

in'anity binught about by, p 175. 

See Annoyance; Into.xication 

Duelling— 

do« not fall under s. 300, excep. 3, pp 7tM, ^3. 

Duty— 

deterring public ser%'ant from, causing hurt, s 332, p. 816 

grievous hurt, s 333, p. 818. 

Dwelling-house, etc— 

theft in—; s. 380, p 930 

mischief with intent to destroy, a. 436, p 1076. 

See Building. 


Dying declmtion— 

admissible in the case of rape, p. 902. 

Ear— 

pri^tion of bearing of an—; s. 320, thirdly, p 797. 

Eanln— 

land and things attached to the earth arc movable property, p. 55. 

‘ earth ’ and ‘ the earth ’ distinguished, p. 55. 
is movable property, p. 915. 

East India Company— 

Acts of Parliament passed after 1858 In anywise affecting the—not affected by Penal 

Code. 8. S. p. 39. 


Effacing— 

writing, etc, from Government stamp, $. 261. p 609. 
rffect— ■ 

caused partly by act and partly by omission, a. 36, p. 74. 

Election— 

occurring in s. 21, eapL 3, p 50. 

•candidate', meaning of, a 171 A. p. 397. 

‘electoral right’, meaning of. a 171A. p. 397. 
offences relating to, *a. \71A-17H, pp. 337-406. 
bribery in. s. 171B, p. 398. 
undue influence at an. s. 171C, p. 400. 
personation at an, s. 171D, p 401 
puni^ment for bribery, s. 171E, p. 403. 

undue influence, s. 171F, p. 403. 
false statement in connection with an, s. 171C. p 404 
illegal payment in connection with an, s. 171H, p. 4(5. 
failure to keep account of an, s. 1711, p. 406. 

Electoral right— » 

meaning of, s 171A, p. 397. 

Elephant— 

killing, poisoning, maiming or rendering useless any, $. 429, p. 1068. 
See Mischief. 


Emasculation— 

is grievous hurt, s. 320, firstly, p. 797. 
by a man on himself no offence, p. 7^ 
operation in, p. 696. 


Embezzlement— 


See Criminal Breach of Trust. 
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Eroployer— 

the/t by clerk or servant, of property belonging to, s 3S1, p! 932. 
accounts of, falsification by servant, s. 417A, p. 1159/ • 


of any person to join unlawful assembly,''s ISO, p. 356. 


Endorsement on bill of exchange— 

See Bill of Excmancc. 


Enemies— 


exemption of alien, p. 8. 

Engagement— 

of any person to join unlawful assembly, s 150, p. 356. 
English law— 


I. The distinction between ' p^ssessarn ” and * custody * does not exist in the Penal Code, 

p. 60. . 

2 infancy. 

incapacity to commit crime from 7 to 14 years, p. 169. 

after 14 years, capacity to commit crime can be presumed, p. 161. 

under 14 years, incapable of committing rape, p. 169. 

3. Arrest by public officer. . 

resistance to an arrest under a defective warrant Is allowed ; not so under tee 
C^de. p. 219. 

4. Abetment. 

principal m the first degree, p 241, 

second degree, p. 241. 
accessory after the fact, p. 241. 

, before the fact, p 241. 

5. Perjury. 

provisions of, p. 461,' 

difference between English and Indian law, p. 461. , 

6. False personation. . _ . „ imo 

of imaginary person no offence under English law, under the Code it is, p- 

7. Monsiflughler. 

1, voluntary manslaughter, p. 687. 

2. involuntary manslaughter, p. 687. 

8 Murder. , , 

is killing with malice aforethought, p 705 
9, Suicide. 

liability for, p. 782. 

10. Assault 

ivhat is assault and battery, p. 842. 

presumption of incapacity in a child under 14 years, pp. 169, 897. , l3 

physical consent alone is required; under the Code intelligent 
• required p. 196. 

12 Larceny. 

difference between theft and, pp. 908, 925. 

K what amounts to, p 908. ^ 

13. Stolen property. 

provisions of law as to, p. 1006 
husband and srife, p. 1010. 

14. False pretence 

distinguished from ‘cheating’, p 1924. 

15. ffouse-breafeing. 

actual breaking necessary, p. 109a. 
elements in, p. 1102. 

16. Burglary. 

commission of, 1095 , , 

17. Adultery. 

is no crime, p. 1199. 

18. Libel. , . of the peJre. 

essence of the crime consists m Us tendency to provoke bieacn i 
p. 1215. 
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Enprarifif:— 

of defamatorj' matter, p 1255. 
sale of delamatoiy, &. 502, p. 12K. 

Chanced ponishmcni— 

See pRmous Conviction. 


Eotnity— 

pronwting—bctwwi classes, s. 153A, p 362. 
'promotes', meaning of, p 364 
‘ classesmeaning of, p. 365 


Enticing- 

minors. s. 361, p 855. 

named ^man, s. 498, p. 1204, 

meaning of the term, p. 12 CM. 

wvfe not punished as abettor, p. 1200 . 

Entries— 

false, in an ac^nt, p. 1124 
Entry— 

accompanied by force may amount to riot, p. 341. • 

to commit an offence is criminal trespass, s. 441, p. lOSl. 
fise—in etnplo>’er's books, s. 477A. p. 1157. 

Erasure— , 

of mark on a Government stamp denoting that it has been used, s 263, p 611. 

See CovERNMEhfT Stamp. 

Escape- 

public servant allowing, suffering, or aiding—of prisoner of State or war. ss. 128, 129. 
130, pp. 311, 312. 313. 

of offender from custody, a. 216, p. 543 ' ‘ 

public servant Intentionally suffering—o( person accused or under sentence, ss. 221. 222 
pp. 555, 556. 

negligently suffering—of person diarg<y or convicted, a. 223, p. 558. ’ 

making or attempting to make—from lawful custody, s. 224, p. 561 ■ 
from custody imder a civil warrant, s. 174, p 410. 

not othcnrise provided for, s. 225B, p. 568 ' 

European— 

r 

definition of, p. 94. 

European or American— ' 

to be sentenced to penal semlude instead ol to transportation, s. 56, p. 93 ' 

See Penal StuvItude. 


Evidence- 

refusal by party in suit to pve—; punishment for, s. 179, p 424. 
under illegal pardon, p 467. 

using—knowing to be false or fabricated, s. 196, p. 491. 

causmg disappearance of or production of—to screen offender, a 201 n 4 <M 

destroying document to prevent its use, s. 204, p 506. ' ^ 

See False Evidence. 


Evil spirit— • 

beating for the purpose of exordsing, p 6 ^ 
ExaminatJoiv— 

false personation at an, p. 1 (M 1 . 
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Bsceptions— 

• onus q£ proving—on accused, p.«144. 
general Chap. IV, p. 144. 
definitions to be subject to genera!, s 6, p, 43. 

Exciting djsafFwtion— 

against Government, s. 124A, p. 286. 

Excommunication— 

clergyman passing sentence of, p. 458. 
from caste, premonneed by a gi;r«, p. 1234. 

headman, p. 1235. 
threat of—is no criminal intimidation, p. 1259. 

Execution-- 

application for, containing false averments, pp. 466, 496. 
fraudulent, of deed, s. 423, p. 1064. 
destruction to defeat, of decree, s. 425. iH (d), p, 1(S7. 
of false document, s. 4$4, p. 1114. 

Exhibition— 

of false lights, etc, s. 281, P- 643. 

obscene;books, etc., prohibited, ss. 292, 293. pp. 657, 661. 
object, in insult to modesty of vomaa, s. 509, p. 12M. 

Expecting to be a public servant- 

meaning of the expression, s. 161, expln, p. 375. 

Expett— 

« handwriting, in forgery, p. 1133. 
thumb*impression, in forgery, p. 1133. 

Explaaacioas— 

general, Chap. II, p. 43. 

Explosive substance— 

negligence with respect to. 8. 286, p. 650. 
meaning of, p. 650. 
revolver is not an, p. 650- 

causing hurt or grievous hurt by, ss. 324, 326, pp. 805, 808. . 
icdschief by means of, &. 438, p. 1078 

Export— 

of counterfeit coin, ss. 237, 238, pp. 591, 592. 
slaves^ s. 370, p. 883. 


Exposure— 

of noxious food or drink ftw sale, s. 273, p. 630 

drug or tnedidne for sale, s. 275. p. 633. 
of child under 12 years of age. s- 317, P-7S9. 

in a desert place, s. 307, ill. (5)« P« *72. 
meaning of the term, " expose", p 790. 

leave p. 790. , 

of goods having counterfeit trade'iuarlc. s. 486, p. 1174. 

See Child ; Foe© OR Dwnk ; Dmc; Counterteit TRU’e- 


Expressions— 

sense once explained to remain throoghout, s. 7, P 43. 
Extortion— 

definitiem of. s. 383. p 935. 
punishment for, s. 384, p. 935. 

threat of publishing Lbel, s. 383, iD. (o). 

wrongful confinement, s. 383, ill. (o)» P 035. 
ploughing Up held, s. 383, ilL (e), p. 935. 
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Extortion— coneld. 

threat of griet-ous hurt, s. 383, lU (rf), p ^ * 

criminal accusation, p 937. 
fire, p 938. 

loss of appointment, p. 938. 

• illegal exaction of money, p 939 
money obtained by frightening a person, p. 938. 
wronnul confinement for purposes of, s. 347, p. 836 
iwni&nent for, s. 384, p. 935. 

tausing hurt, or gricNmus hurt foTj ss. 327, 329, 330, 331, pp. 810, 813, 815. 
by putting a person in fear of injury, s. 3SB, p. 940. 

death or grievous hurt, s 386, p. 940. 
or attempting to put a person in fear of death or grievous hurt, s 387, 
p 941. 

threat of accusation of offence puni^able with death, transportation, etc., s. 388, 
p. 941. 

by putting a person in fear of accusatim of an offtfice, s. 389, p.* 942. 
when it amounts to robbery, s. 390, p. 943 
distinguished from ‘ theftp. 936. 

‘ cheatingp. 1024 ,, 

‘ criminal intimidationp 1257. 


Extradition— 

in respect of offences committed in protected States of India, p. 23. 
harbounng of offenders who can be extradited, s. 216, p. 543., 

Extra*territoriaI iurijdiction— 

os'er offences committed on land, p. 24. i , 

subsequent annexation of temtory, how affects the offence,’ p. 26. 
appeal from criminal iwsdiction exercised by political agents, p. 28 
acts done within Bntish as well as foreign terntory, p 28. . 

over fences committed on the hi^ seas, p. 28 
Admiralty jurisdictiwi of, p. 

High Courts, p. 30. 

Mofussil Courts, p. 32. 

Presidency Manstrate’s Court, p. 32 

law and pr^dure applicable to offences committed on the high seas, p. 33. 
Eahuity of foreigners for offences committed outside its jurisdiction, p. 35. 


destroying an, s. 320, st<ondly, p 797. 
operation on, rashly performed, p 824. 

Fabricating false evidence— 

definition of, s. 192, p. 467. 
pimishment for, s. 193. p. 475. 

evidence fabricated must appear in a judicial proceeding, p. 468. 
no fabrication if evidence fabnated not admissible, py471. 

no erroneous opinion could be formed touching any point material to 
the result of a proceeding, p. 472. 

. public servant not authorized to hold Investigation, p. 471. 

evidence fabricated must be material, p 472. ’ 
accus^ not liable for fabncatuig evidence, p. 471. 
using such evidence, s. 196, p. 491. 

See False Evidence. > ’ , 

Fabrication— 

of forged documents, ss. 464, 471. pp. 1114, 1142. 
certificate, pp. 1136, 1146. 
plaint, p. 1147. 
receipts,'p 1147. 
attakshi, pp. 1140, 1147. 
diary, p. 1147. 
decree, p. 1147. 
sanad, p 1147. 
vakalatnama, p 1126. 
kabin-nama, p. 1127. 
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Face- 

permanent disfiguration of, s. 320, sixthly, p. 797. 

FacUitatiog commission of offence— 

by concealing or making false representation as to dedgn of, ss. 118, 120, pp. 262, 265- 
•where offender is public servant whose duty it is to prevent, s. 119, p. 264. » 
offence is waging war against Queen. & 123, p, 284. , 

Factor— ' ' 

criminal breach of trust by, s. 409, p. 998. 

False balance— 

use of, s. 264, p. 614. 
possession of, s. 266, p. 616. 
making or selling, s. 267, p. 618. 

False balance sheet- 
preparation of— 

not an offence under s. 191, p. 467. 
an offence under s. 418, p. 1045. 
use of, is an offence, s. 409, p. 998. 

False certificate— ' 

issiung, signing or using as true, ss. 197, 198, pp. 493, 495. 


False charge- 

preferring of, before police officers, amounts to an injury, p 80. ' 

with intent to injure, s. 211, p. S17. 

distinguished irom ‘giving false information', ss. 182, 211, FP 425, 51S. 
bare statement is not a, p. 523. 
whether complaint to police is a. p. 523. 
should be made to a Court having jurisdiction, p 523.' 
statement under s. 162, Criminal IVocedure- C^e, p. 524. 
abetment of, p 528. 
of arson, p. 527. 
dacoity, p. 527. 
hurt, p. 527. 
theft, p. 627. 
in a petition, p 527. 

police report, p. 527. 
dvil remedy for, p 528. 
compounding of, p. 527. 

includes a partly true and partly false complaint, p. 527. 
vexatious charge is not a, p. 527. 

accused should be allowed to prove* truth of his complaint, p 540 
false charge to the police and to the magistrate, p. 529. ^ 
s. 250, Criminal I'rocedure Code, p. 531. 

. finding should state the nature of, p. 531. 
misdirection to jury in cases of, p .531. 

-f—I ——-j— -L —ij ».g pending, p 531. 


of n.^., 1 


p. 531, _ 


dishonestly making—in Court, s. 209, p. 513. ' ’ ' 

is not receiving stolen property if made bona fide, p lw». 

False declaration— ■ 

making, subscribing or using as true—, ss. 199, 20(^ pp. 495, 4J 
False document- 

definition of, s 464, p 1114. 

See Document ; Forced Document. 

False entry— 

in accounts, by derk, etc., s. 477A, p 1157. 
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TaUe evivltnce— 

and fabricating—. ss. 191, 192, pp. 461, 467 
cnminaling statement no 3UStification, p 465. 
in written statements, p 465 
illegality of trial docs not purge perjury, p 465. 
fabncating—liability of accused for, pp. 465, 474 
false statement in the application of an accused, p 466. 
a bailee-sheet, p 467. 
darkhast, p. 467 

in e\idence under illegal pardon, p 467 
in inegulai tnal, p 467 

should be used in judicial proceedings, p 471 
admissible, p, 471. 

before a public sen’ant authorized to investigate, p. 471. 
touch a pomt material to the result of a proceeding, p. 472. 
accused person not liable for fabricating, p. 474. 
punishment, s. 193, p. 475 
nature of proof, p. 478 
depoations, p. 479. 
proceedings in a tnal, p. 478. 
powers of appellate Court, p 480 
contradictory statements, p 480 
irregular deposition, p. 483. 
witness criminating himself, p. 483 
complaint, p. 4^ 

separate tnal for each accused, p 483. 
when proceedings to be instituted, p. 486 

giving or fabncating—to procure conviction of capital offence, s 194, p 488, 
using evidence known to be false, s. 196, p 491. 

Talse imprisoosieot— 

distinguished from ‘ malicious prosecutionp 831. 
raise informatioo— ^ 

furnishing—to public servant, ss 177, 181, pp 420, 426 
false reports by police officers, p 421 
return, to a superior, p 421 
to a public servarrt, p 421. 

Income-tax officer, p 422. 
municipal doctor, p. 422. 

representation in memorandum of appeal, p 422 
statement on oath, p 42S. 

with intent to cause injury to another person, s. 182, p 427. 
statement by accused in his defence, p. 430. 

memo of appeal, p. 433. 
transfer appbeation, * p 430. 

mere belief is no, p. 431. 

causing a public servant by—to do what be ought not to do, p. 432 
personation, p. 433 

use of lawful powers to the injury of another, p 432. 
in income-tax return, p 434. ‘ 
to screen offender, s. Ml, p. 499. 
respecting offences committed, s. 203, p 501. 
distingui^ed from ' false charge ’, s 211, p 517. 

raise lights, marks, of buojs— 
exhibition of, s 281, p. 643 
Talse mark— 

making a, on goods, s 487, p 1177. 
user of a, a 488, p. 1178. 

False personation— 

of soldier, by wearing garb etc, s 140, P 325 

voter at an election, s. 171D, p. 401. 

for purposes of suit or prosecution, s 205, p 508 

fraudulent gain is not an essoitial element, p 508. 
liability for, under other Acts, p. 509. 


t-c. 46 
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False pefsonation— concii — 

where an imaginary person is personated, p. 508. 
•of juror or assessor, s 229, p. 579. 
at an examination, p 1041. 

See Personation. 


False pretence— 

distinguished from ' dieatingp. 
False register— 

making of a, p 1140. 

marnage register, p. 1133. 
goods register, p. 1136. 
Chelan register, p. 1160. 


False report— 

circulating—to cause mutiny or disturbance, s. 505, p 1264. 
submitting, p 389 

False statement— 

in connection wth an election, s. 171G, p. 404. 
on oath or affirmation, s. 181, p. 426 
in application not requiruig verification, p 465. 
affidavit of a convict, s. 191. p. 466. 
income-tax return, p 434. 

False weights and measures— 

See WEfCHTS AND Measures. 


Falselp—• 


occurring in s. 170, p. 293. 

s. 205, p. 508. 
8 . 211, p. 517. 


Falsification— 


of accounts by clerk, officer, or servant, s. 477A, p. 1157. 

trade and property mark. ss. 478. 480. 481, 487, pp 
punishment for, ss, 482, 488. pp 1170, 1178. 


1163, 1165. 1169, 1177. 


Fanikhabad rupee— 

IS Queen’s coin, s. 230, ill, (c), p. 581. 


Fear— 


sntiates consent in rape. s. 375, p 898 
of death, hurt, or wrongful restraint, in theft, s. 332, p. 934 
extortion, ss. 383, 385, 386. 387. 388. 3^. pp 940,. 941. 942. 
robbery and dacoity, & 390, p 943. 
mischief, s 440, p 1079- 
house-trespass, s. 452, p- 1100. 

lurking house-trespass or house-breaking, s. 455, p. 1103. 

by ni^t or house-breaking by rwgnt, s. 
rumour to cause, to public, s 5(6, p 1264. 


p. 1108- 


Fear of injur>^— 

renders consent im-alid, s. 90, p 194. 


Feelings— 

wounding religious, ss. 297, 293, pp 679. 682. 
Female- 

See Wos!AN- 


Fencing— 

game of, protected by, s. 87, flU P- ^87. 
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Fictitious person— 

making of false document m the name of—ts forgery, s. 464, expln 2, pp. 1115, 1118 
Fictitious stamps— 

ustng or inaldng. etc., ss. 262, 263A, pp 610, 612. 
definition of, & 263A, p 612. 

Fighting— 

when—amounts to an affray, s. 159, p 373. 

culpable homicide committed in sudom fight, not murder, s. 300, excep. 4, pp 704, 733. 
See Atfrxy. 

Filth- 

See Nuisance 


Fiodiog— 

of property when cnttunal misappropriation, %. 403, erpln 2, p. 959. 


under the Penal Code, s 53, sirthf^, p. 83. 
the only punishment, p. 89- 
limited, p 89. 
uniinutto, p 89. 

rule as to amount of, a. 63. p. 78. 

Magisterial fines, p. 99 
in case of Joint offenders, p. 99. 
daily fine, p. 99 

amount of. how to be fixed, p 10(X 
sentence of impnsod’ment for non*paynient of, a €4, p. 100. 
imprisonment should be m proportion to the fine, p 101, 

limit to impnsonmenl for non-payment of—when both jmpiisonment and fine awardable. 
a 6S, p. 102. 

description of imprisonment for non-payment of. a 66, p. 105. 
imprisonment (or non-payment of—when offence purvishable with fine only, s. 67, p. 105. 
terminates on payment of. or proportional part of, &s 66, 69, pp 105, 107. 
refund of fine paid not aifowed, p 107. 
may be recovered from property subsequently acquired, p. 109. 
period allowed for levy of, s 70, p. 108 
death of offender does not discharge liability for. s 70, p 109 
See iMPmsoNMENt. 


omisrion to take proper precaution with, a 285, p 64S 

causing hurt or grievous hurt by. or heated substance, ss. 324, 326, pp. 805, 808. 
mischief by means of, ss 435, 436, 438. pp 1075, 1076, 1078 
threat to cause destruction by, s. 506, p. 1266. 

See Mischief. 


Fire-arm- 

attempt to discharge a loaded, p. 779. 
Fish- 

can be subject of theft, p. 916 


Food or drink— 

adulterating, intended for sale, a 272. p 629. 
selling, etc., noxious and unfit, s. 273, p 630. 
mischief to water for, a 430, p 1069 


Football- 

game of, protected by,—a 87, p. 187. 


Force— 


acts done under compulsion, a 94. p 199. 
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Torce— concld — 

definition of, s. 349, p. 838. 

as an element in abduction, s. 362, p. 865. 

used to v?otnan for illicit intercourse, s. 366, p. 870. 

See Criminal Force. 


Forced labour— 

punishment for unlawful compulsory, s. 374, p. 895. 

Foreign army— 

exemption of, from the proviaons of the Penal Code, p. 7. 
foreign country- 

importation* of a girl from a, s 366B, p, 879. 

Foreign law— 

doctrine of previous conviction, does not apply to convictions under, s 75, p 136. 
oath under, false statements under, p. 461. 

foreign Princes or States— 

exemption of, from the proidsions of the Penal Code, p. 7. 
offences against—, punishment of, ss. 12S, 127, pp. 3C®, 311. 

Foreign State— 

trade*mark protected in a, s. 478, p. 1163. 


Foreign tettiiory-— 

offences committed in, but triable in Briti^ India, ss 3, 4. pp, 20, 21. 
abetment in—of forgery committed in BritiA India, p. 37. 
dacoity in, p. 36. 

Wdna^ing m, p 36. 

committing depredations in, s. 126, p 310. 

abetting in British India the counterfeiting of coin in, s 236, p 531. 


Foreigners— 

liability of, in respect of offences committed outside British India, p. 36. 
not guilty of waging war against the Queen, p. 277. 


of property, s 53, fifthly, p. 84. . 

committing depredation, etc., on a Power at peace with the Qu i , 


126. 


of property used in, or acquired by, committing depredation on Power in 
Government, ss 126, 127, pp. 310, 311. - 

of property improperly purchased by a public servant, s W9, p. 334 
fraudulently removing, etc., property to avoid, s 206, p. 509. 
receiving or claiming property to avoid, s. 207, p. 511. 
public servant disobeying law, to screen property from, s 217, p. o47. 

framing incorrect record, etc« to screen properly irom, s 


alliance with 


218, p. 549 


Forged document- 

definition of, s. 470, p 1142. 

using or possessing a, ss. 471, 474, pp 1142. 1IS2. . . ^ iTG dd. 1153. 

counterfeiting device or mark for ap^rance of authenticity to, ss. i/o. « - 

made to conceal a previous dishonest or fraudulent or negligent P' 

.^Iteration in a document without a fraudulent intent is not, p. It'*® 

See Document ; False Document. 

^ Forgefy-\ 

abetm^ of—in foreign territory if committed in British India, p 37. 
definition'^f, s. 463, p. 1114. 
punishment for. a 465, p 1116. 

intent to defraud any particular person not necessary, p. 1113. 
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forger)— Concld. 

of a copy, p. 1121. 

false document should have been actually made, p. 1124. 

entries to commit fraud, p 1124. 
unauthorued signature, p 1135 
fabricating certificate of fitness for a post, p 1126. 
personation at an e:rainination, p 1126 
petition m the name of another, p 1126 
signing s'akalatnamah in the name of another, p. 1126 
obtaining voting paper in another's name, p 1126 
false kabin-nama, p 1127 

an order from a supenor, to a subordinate, p 1127. 
receipt for debt written on by creditors, p. 1127 
certificate of purchase, p. 1127. 

coHMClion mil be for abetment if it is proved that the accused himself made the 
document, p. 1127. * 

document made in the name of a fictitious person, p. 1130 

to conceal a previous dishonest, or fraudulent, or negligent act, p 1130. 
abetment of, p. 1132. 
joint act, p 1132 

opinion of expert as to hand-writing, p. 1133. 

thumb impressions, p 1133. 
cavil judgment not admissible, p 1134 
of record of Court, etc., s. 466, p 1135 

\-aluable security, mil, etc, s. 467, p 1137. 
for cheating or harming reputation, ss. 468, 469, pp. 1139, 1141. 
of prescnption, p. 1147. 

forger cannot be pumshed separately for using forged document, p. 1149 

zn^dng or possessing counterfeit seal, etc, to commit, ss. 472, 473, pp. 1150, 1151. 

Fouliag atmosphere-^ 

the offence of, s. 278, p 636. 

Fouling spring— 

the offence of, s. 277. p 635 
Fracture— 

of bone, etc., s 320, stvtnihly, p. 797. ' 

Fraoilog incorrect document— 

See Document 

Frau^— ' 

sdtiates consent in rape, p. 898 
Fraudulent— 

intent to defraud, p. 57. 

meamng of the word, s 25, p 57. 

distinguished from ‘ dishonest p 59 

lemovsi of property to prevent seuare, s. 20ft p 509 

claim to property to prevent seizure, s. 207, p 511. 

suffenng a decree for a sum not due, & 208, p. 512. 

claim m a Court of Justice, s. 209, p. 513 

obtaining decree for a sum not due, $ 210. p. 515. 

delivery of counterfeit com, s. 239, p. 592. 

cancellation of a will, authonty to adopt, or \‘^able secunty, s. 477, p. 1155. 

See Fraudulent Deeds akp Dispositions of Propert)-. 

Fraudulent claim— 

accepting or making—to prevent sonire of property, s. 207, p 511. 
suffering decree or execution without just cause, s. 208, p 512 
making of a, m Court, s. 209, p 513. 
obtaining decree or execution for, s. 210, p 515 

Fraudulent concealment— 

of property to prevent its seizure, s. 206, p. S09. 

distribution, a. 42i, p 1052. 
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Fraudulent d ecr e e -* 

pasOTg oI s. 2C6. p. 512. 
obtaining of, s. 210, p. 515 l 


Fraudulent deed* and dIspouUoQs of property— 

to defraud creditors, or deceivt par&asexs. ss. 421. 424, pp 1C62, ICK. 
Fraudulent delirery— 

of property, to prevent its distrtbatka arasag crediton, s. 421, p. 1C62. 
Fraudulent esecotica— 

of deeds s 423, pi. 1054. 


Fraudulent rairtujre— 

when » c5er.ce, s. 4?5. p. IIKL 


Fraudulent prefereace— 

S« FR.^V'Sft.IXST Ttaksttss. 

Fraudulent rtsucrral— 

of property, to psevett its ssimre. s. 2C6. p^ 5C9- 

<&tnbctke. 421. p. 1CS2. 


Frauduletit trassl ti a - 

to prevent seirre. s CC6. p. 529. 

distnbctdco d prgpe f iv anaang etdltccs. s. -Cl. p. 1CS2, 
dsnssd by credtse bcnj etfcceed. i. 422. > »*, - tfSi. 

cgetabjag fsia gataaest as to ecesderatiao « pesoo rtrmr bs^ *. 4^ P- 
d^xoeft tessaval cr eaatsilssEt ct ^ so/aty , a. 424, p. ICSS- 
ty partnse. p. 1CS5. 
dnrag attaAnvgt. pu ICSS. 
ais tjspsl cedsr, p. ItSi 
c^ crpt fay tgrets. p. 1C6S. 
dsin? factt £ds €s^.s. p. ICSS. 

Fraodulendr-— 

tSeSai^ft of, s. 2S. p. S?. 

^jSnraisfasd frees * jSderKStlr *. p. _ __ _ _ ^ 

c<crrr=t =. s. SS. at), S?, :! 5 , :c. tsi :s: S. = 3 . Si SS, 


Tra'aJultn'dT ce djicoesdr—- 

co f =r .l= S in ss. 209, 245. 247. 415. 421- C3. 424. 4 f 4 . 4n. 477. 4j»i 
Tepinav Ontsfes Ac*— 

bar^ucrtnc a ecender. a. 225. jt 5CS. 


Cscmtesre to peeix=as» cf efasep^ts is ectscs. s. p. CSl. 
tEsctnbsip a«se=£^ See tie perircssnes c4. s. 2S7, 7~ Si. 


Sw TOewam Gaze 
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Gang of dacoits— 

punishment for belonging to a, s. 400, p. 96l. 
recei\nng stolen property from, s. 412, p IO17. 

Gang of thieves— 

punishment for belongmg to a, s. 40(^ p 961 
Gang of thugs— 

punishment for heiongfng to a, s. 401, p $64. 
Garb of public servant— 

ueanng of, s. 171, p 395. 

Garb of sailor, soldier or airman— 
wearing of, s. 140, p. 325. 


is mo\-able property, in theft, p 916. 

Gender- 

meaning of the term, s. 8, p. 44. 

Gesture— 

. malung a—to wound religious feelings of another, s. 298, p. 682. 
causing provocation, as an excuse for murtler, p 721. 
when amounts to an assault, s. 351, p. 841. 
in insult to modesty of woman, a. 509, p. 1269. 

Ghost- 

killing under a belief of, p. 6. 

Girl- 

selling or letting to hire for prostitution, s. 327, p 885. 
buying of—for prostitution, s. 373, p. 891. 
adoption of—by dancing Vioman, p. 889. 

Gift— 

or offering, etc., to screen offender, ss. 213, 214. pp. 534, 536 
to recover stolen property, etc., s. 315, p 7S7. 

Glanders— 

neghgent spreading of, p. 627. 

Gold-bars— 

trade-mark on, p. 1168. 

Good hhh—- 

definition of, s. 52, p 81. 
arrest after due incjuiry, p 82 
without proper inquiry, p. 82. 
operation by an unskilful person, pp. 82, 83. 
rash act, p 83. 

acts done m—under orders of Court, s 78. p 148. 

harm done in—without ciimina] intent, s. 79. p. 150 

act done in—for the benefit of person without consent, s. 92, p. 197. 

communication made in, s. 93, p. 199. 

defence in theft, p. 909 

wrongful restraint, s. 339, excep, p 826. 
miscluef, p. 1067. 
criminal trespass, p 1089 
defamation, p. 1234 

Goods— 

in s 294A, includes mONwhles and immovables, p. 667. 
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Goods— tottcld — 

nusstatement as to nature of, is diwiting, p 1038. 
delivery of, in cheating, p. 1049. 
mark placed on, s 478, p. 1163. 
in s. 480, includes books, p 1166. 
false property-mark on, s. 481, p. 1169. 

Govemmeot— 

definition of. ss. 17, 263A (4), pp 46. 612. 
conspiracy to overawe, s. 121A, p. 280. 

overawing or abetment thereof, or attempt to overawe, s 124, p 285. 
exatmg disaffection against, s. 124A, p. 286. 

Government of Indian 

definition of, s. 16. p. 46 
Government stamp- 

counterfeiting a, s. 255, p 6(S. 

possessing instrument, etc., for counterfeiting a. s. 256, p 606. • 

making or selling, etc., instrument for counterfeiting, s 257, p 607. 

seUing, etc., or possessing a counterfeit, ss 256. pp. 607, 608 

using as genu'ne—known to be counterfeit, s. 260, p. 609 

effacing writing on—with intent to cause loss to Government, s 216, p 809, 

using—known to have been used before, s 262, p. 610. 

erasure of mark denoting that—has be<m used, s 263, p. 611. 

prohibition of fictitious, s 263A, p. 612. < 

Goveraor Geaefal— 

assault on, with intent to compel or restrain exerdse of any lawful power, s. 124. P 285. 
GnvetDor of Presidency- 

assault on—with intent to compel or restrain exercise of any lawful power, s. 124, 
p. 285. 

Gratification- 

definition of, s. 161, p. 375. 
meaning of, p 377. 

public servant improperly taking a, a. 161, p- 375 
accepting—, etc., for influencing a public servant, s. 162, p. 383. 
accepting—for using personal influence with a public servant, 1^' 
abetment by a public servant of talnng and pving of illegal, s. 164. p. 4i». 
public servant t^ng—, etc,, a. 165, p. 386. 

at an election, s 171B, p 398. ,, 

accepting, eta, to screen offender, or abandon proseculion, s. P 
pving—etc., in consideration of screening offender, eta, s. 214, P Wb 
talcing—, etc., to help in the recovery of stolwi property, 3 215, p. ow- 
attempt to take a gratification, p. 541. 

Grave and sudden provocation— 

See Provocation" 


Grievous hurt— , . 

act done by consent not intended or known to be bkeJy to cause oea . 
p. 187. 

definition of—,8. 320, p. 797. _ 

voluntanly causing—,ss. 322, 325, pp 802, 806. 
and noting, joint liability for, p. 121. 
by branding of cheeks, p 798 ' 

fracture of bone, p. 798. 

' bodily ram for the space of twenty dajw, jx 799 

blow aimed at one person faffing upon another, p. 801. 
death caused by rupture of diseased ^>leen, p BOl. 

cerebral hxmon-hage, p. 797. 

by a dangerous weapon, s. 326, p. 808 .,,,, 

tto extort property or to constrain to an illegal act. s. 329, p oi-’ . 

confession or to compel restoration of property, s 331. p oi 
deter public servant from duly, a. 333, p 818 
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Crievous hurt— coneld— 

on provocation. &. 335, p. 820. 

by an act endangering life or perstmal sfety of elhers, s. p C4 

kidnapping or abducting to cause, s. 367, p aSO. 

putting m fear of—for extortion ss. 386, 387, pp. WO, WI. 

while committing dacoity or robbery, s. 3W, p. 956, 

causing—while committing house-trespass or house-breaking, t 4S». p 

5 ^^ joint oSnicfc, a i tn r Iln 

<Jun— 

negligence with reference to, p. 824. 

firing a, in attempt to murder, a. 307, ilL (c), p. 772. 

Cuardim— 

act done to child or lunatic with consent of, sa. 89, 92. pp. 197 
Stt Lawful Guardian. 


association for robbery or child-stealing is thug, a 310 n “ri 
committing dacoity, &, 4CO, n. 

theft, 8 . 410, p. 9W. 
dealing in slaves, s. 371, p. 885. 

stolen property, a. 413, p. 1019. 

Hair-pulling— 

of a woman amounts to hurt, p 797. 

Haadwriiing— 

opinion of expert as to, in forgery, p. Ii33. 

Harbour- 

definition of, s. 216B, p. 546. 

Harbouriog— 

prisoner of State or war, a. 130, p. 313 . 
person hired for an imlawful assembly, s. 147 > 
deserters. Ste Deserters " * ^ 3^1. 

oS^ender, s 212, pp. ^1, 532. 

husband or wife not punishable for, *. 212. escen ev. 

penalty for—who has escaped from custodv » ^ 

s 216. p. 543. «»• whose , 

no offence if offender is husband or wife of liaA... wn ordered, 

robbers or ^coits, s 216A, p. 545. ''«M>ourtr, i 215 „ 

husband or wife not punishable for. s. 2 I 6 A __ ’ P 543. 

^ ““l’. K 50 

Harm— 

act likely to cause, %. 81, p. 160. 

causing slight, s 95, p. 201. 
caused in body, tnind. reputation or pnoertv • 
to reputation, forgery for, & 469, p. 114 }/ ® ^Ung. 

in defamapon, & 499, p 1211 ** *■ ^15, p io22. 

Harvest— 

of crops under attachment, is misappropriatKiti, p 
Head- 

permanent disfiguration of, s. 320, sixthly, p yjy 
Headings— 

construction of, in a statute, p. 16. 

Hatred— , 

in sedition, s. 124A, p. 286. 
in enmity between classes, s. 153A, p, 362. 



1450 lAW OF CRIMES. 

Health— 

See Atmosphere ; Infectious Disease ; Public Health. 


Hearing— 

of the ear. privation of, 3 , 320, thirdly, p. 797. 
Heated substance— 

See Fire. 


Helpless persons— 

breach of contract to attend on, s. 491, p. 1184. ’ 

High Court— 

Admiralty jurisdiction of, p 28, 

appellate enminal jurisdiction over Europeans, p. 25. 

High seas— 

offences committed on, Adtiuralty jurisdiction, p. 28, 
jurisdiction of High Court, p. 30. 

mofussil Courts, p. 32. 

Presidency Magistrate’s Court, p. 32. 

piracy, p. 34. 

Highway- 

punishment for robbery coromitled on—between sunset and sunrise, s. 393. P 
See Public Place; Public Roap; Public Wav. 


Hieing— 

or being hired to join an unlawful assembly, ss. 150, 158, pp 356, 372. 
of an obscene book, etc.. & 292. p. $57. 

a girl for pmposes of prostitution, ss 372, 373. pp. 886 , 891. 


18 either (a) lawful or (5) unlawful. 

(a) lawful homicide. 

1. death caused justifiably, ss. 76. 81, pp 

2. by Occident or misfortune, s 80, P- taS- 

3. diild, etc., ss, 82. 85. PJ>^167, 184. 

4. in good faith, ss 87, 


pp. 187, 190. 195" 

(5) unlawful homidde. . .jog „ 686 

1. culpable homicide not amounting to murder, s 299, p- 

2. murder, 8 300, p 703. , 

3. radi or negligent homicide, s. 304A, p 761. 

4. suidde, ss. 305, 306, pp. 770, 771. 
culpable—distinguished irom 'murder’, p. 706. 

mania of, p 175. 

by a person suffering from fever, p 177. 
fanatic, p. 178. 
ganja-smoker, p. 178 
monomaniac, p 179. 
morbid feeling, p 178. 

See Culpable JioMiciDE. 


shooting a. may be mischief, s. 425. iU, fg), p. 1057. 
killing, poisoning, etc, any s. 429, p. 1068, 

See Mischief. 


negligence in pulling down or repairing, s. 2M, p 
mischief with intent to dcstroy-^y fire, s- 436, p. 107t>. 


House-breaking— 

definition of, & 445. p. 1094. 
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House-breaking—cowfW— 

punishment for, ss. 453, pp 1101, IKfi 
by night, s. 446, p 10% 

punishment for, ss. 456-45^ pp 1104*1108 

liability of all persons engaged in—where death or grievous hurt caused, s. 460, p 1110. 
attempt to commit, p. 1277. 

See Criminal Trespass 
House-breaking b) night— 

See Criminal Trespass: House-breaking 


House-trespass— 

definition of, & 442, p. 1090 

lawful entry followed by assault is house-trespass, p, 1091. 
entry not to commit an offence is not. p. 1092. 
officer exceeding his powers, p- 1092. 
for committing adultery, p. 1100. 
punishment for, s. 448, p. 1097. 

to commit offence punishable with death, s. 449. p. 1098. 

imprisonment, s. 451. p. 1099. 
transportation for life, s. 450, p 1098 
after preparation to cause hurt, assault or wrongful restraint, s. 452, p 1100. 
attempt to commit, p. 1277. 

See CRiKfiNAL Trespass. 

Human body— 

See Body. 


Human dwelling- 

mischief by fire to a. s. 436. p. 1076. ^ 

trespass in a. & 442, p. 1090. 

Hondi— 

is a valuable security, p. 63. 

Hurt- 

caused in manly sports and exerdses, p. I^. 
definition of, s. 319, p. 795 
when it is “ gnevous', s. 320, p. 797. 
voluntanly causing—, s. 321, p. 802. 

act neither intended nor likely to cause death is—even though death is caused, p. 799. 
death caused by rupturp of a diseased spleen, p. 801. 
punishment for, s 323. p. 803. 

death of complmnant puts an end to complaint, p. 803, 
by dangerous weapon, s. 324, p. 805 

to extort property or to constrain to an iflegal act, s. 327, p 810. 
by means of poison, etc, & 328. p. 811. 

to extort confession or to compel restoTation of property, a. 330, p. 813. 

deter public servant from duty, s. 332, p 816. 
blow with an umbrella amounts to. p 818. 
on provocation, s. 334, p 819 
causing—by ra^ or negligent act, s. 337, p. 823. 
putting a person in fear of—in theft, $. ^2. p. 934. 

extortion, a. 3^ p. 935. 
rd>bery: dacoily, s. 390, p. 943. 
house-tiespass. a. 452, p. 1100. 

’ * ‘ ' „ • 455. p 1103, 

• " • , • ic-hreakmg by 

volvmtanly causing—^when 

mischief after preparation : ; 

See Criminal Trespass ; Grievous Hurt : House-trespass ; Mischief. 

Husband and wife— 

harbounng by one consort ss. 136, 212, 216, 216A. pp. 322, 531, 543. 545. 
husband may be guilty of rape, s. 375, excep, p. 896. 
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Husband and wife— eoncld — 

death of husband not an injury to mfc, p. 80. 

does not end prosecution for adultery, p. 1202. 
cases of theft between, p. 925. • 

i..wtfe cannot commit criminal breach <rf trust regarding huriiand’s property, p. 1011. 
complaint of, m defamation of wife, p. 1252. ’ 

See Adultery ; Bigamy ; Marriage. 

Ice-house— 

introducing water into, js mischief, s. 425, ill (b), p. J057. 

Iddat— 

performing second marriage within, p. 1188. 

• enticing married woman, during, p. 1204. 

Idiot— ' 

suicide by an, abetment of, s. 3(6, p. 770. ' 

Idol— 

obscene engraving on a car for an. s. 292. p. 657. 

defiling an,, by abhishckam. p. 673. 

criminal misappropriation of property of, p 972. 

Ignorance of law— 

See Mistake of Law. 

Illegal- 

definition of, s. 43, p. 79. 

order by a public servant, s. 219, j>. 553. 

thing giving occasion to not, s. 153. p. 360. 


tUegal act— 

to constrain to an, causing hurt for, s 327, p. SIO- 

grievous hurt for, s. 329, p. 813. 

HTongful confinement for, s. 347, p. 836. 


Illegal coniniitffleats— 

for tnal for confinement, s. 220, p. 554. 


Illegal graiificBtion— 

by or to influence public servant, ss. 161, 164, pp. 375, 3^. 

to screen offender or to receive stolen property, ss. 213, 215, Pp. W*, atv- 


Illegal omission— 

• words referring to acts include, s. 32, p. 64. 

Illegal purchase or bid— 

by a public servant, s- 169. p. 393. 

for property; punishment for, s. 185, p 439. 


Ilfegittmace child— ' 

father removing—for no immoral purpose, is not kidnapping, s. 361, esc., p. 


Illicit inicfcourse— 

definition of, 8. 372, expln. 2, p.‘ 886. ' 

abduction of woman to force her to. > 366. m o70. 

use of criminal fntimi ^tlo ii m, s. 3oo, 
procuration of minor girl for, a. 36$A, p. 8^ 
imoortation of foreign girl for, s. 366B. p. 879. 
selling minor girl for, s. 372, p. 886. 
buying minor girl for, s. 373, pp, 891, 8K. 
enticing married woman for the purposes of, s. 493, p. IZW. 
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Illustrations— 

construaion of, in a statute, p 16 
loiaginar)’ penon— 

personation of. in a suit, p 508. 

when dieating, ss. 416. 419, pp 1040, 1046 

Immoral conduct— 

confession by wife. p. 729. 

Immoral contract— 

pajinent of money under, is no dieating, p 1019 
lounoral purpose- 

selling minor girl for, s. 372, p. 886. 
bujmg mmor girl for, s. 373, p 891. 

Impairing— 

permanent, of the powers of any member or joint, s. 320, p. 797. . . 

Importation— > ' , . . 

of girl from foreign country, s. 366B, p 879. • 

person as a slave, s. 370, p. 883. 

Importer— * ^ * 

protection for trade-mark of an, p U65. 

Impossible offrace— _ • 

attempt to commit an, p. 1283. 

Imprisonment— 

under Penal Code, s. 53, fourthlv, p. 84. 
is rigorous or simple, s. S3, p 86. 

maximum term of, p. 87. • • t 

rigorous—applied to prisoner under sentence of transportation, s. 58. p. 94. 
may be commuted into transportation, s. 59, p 94. ' 

wholly or partly ngorous or rimple, a. 60, p. 98. 
power to impose—for non-payment of fin^ s 64, p. 100 
imprisonment to be in proportion to the fine. p. 101 
rules regulating amount and nature of—in default of fine, ss. 65, 66, 67, pp. 102, 105. 
tennination of—on payment of fine, ss 6^ 69, pp- 106. 107. 
abetment of mutiny punishable with, s. p. 319 

giving false evidence to procure conviction of offence punishable with, a. 195, p. 490. 
committing house-trespass for committing i^ence punishable with, s. 451, p 1099. 
comimttmg lurking house-trespass or house-breaking for committing offence punishable 
with, s. 454, p 1102. 

committing lurking house-trespass by night or house-breaking by night for committing 
offence punishable with s 457, p 1106 

See Criminal Trespass; Fine. 

ImpuUtion— 

an Ingredient in defamation, s. 499, p. 1214. 
concerning any person, p. 1218 
against a dead per^, p. 1219. 

combination of persons, p 1219 
concerning a caste, p. 1220. 
made by pleader, p. 1237. 
of unchastity to woman, s 506, p. 1266. 

Incantation— 

threat of, gives no nght of private defence, p. 732. 

Incendiarism— , 

threat of—is extortion, p. 938 
to any property worth Rs 100. s. 435. p 1075 
destroy a house, s. 436, p 1076. 


f 
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Husband and wife— coneld — 

death of husband not an injury to wife, p. 80. 

does not end prosecution for adultery, p. 1202. 
cases of theft between, p. 925. ■ 

.M.wife cannot commit criminal breach of trust regarding husband’s property, p. 1011. 
complaint of, jn defamation of swfe, p.'1252.' 

See Adultery ; BfCAMv j Marriage. 


Ice-house— 

introducing water into, is mischief, s. 425, ill (6), p. 1057. 
Iddat— 

performing second marriage within, p. 1188. 

• enticing married woman, during, p. 12W. 

Idiot— 

suicide by an, abetment of, s. 305, p. 770. 

Idol- 

obscene engraving on a car for an‘ s. 292, p. 657. 

defiling an, by abhishekam, p. 673. 

criminal misappropriation of property of, p. 972. 

Ignorance of law— 

See Mistake of Law. 


Illegal— 

definUion of, s. 43, p. 79. 

order by a public servant, a. 219, p. 553. 

thing giving occasion to not, s. 153, p. 36a ' 


Illegal set- 

to constrain to an, causing hurt for, s 327. p. 810. 

grievous hurt for, s. 3^, p. 813. 
wrongful confinement for, s. 347, p. 836. 

Illegal cooimitineate— 

for trial for confinement, s. 220, p. 554. . '• 


Illegal gtatificatloa— 

6y or to influence pufift'e servant, ss. fiJI, Itff, pp Si’S, 3^. 
to screen offender or to receive stolen property, ss. 213, 215, pp 


534, 540. 


Illegal omission— 

♦ words referring to acts include, s. 32, p. 64.‘ 


Illegal purchase or bid— 

by a public servant, s. 169. p. 393. 

for property ; puni^ment for, a 185, p - 439. 

Illegitimate child— ' 

father removing—for no immoral purpose, is not kidnapping, 8. 361, exc., p 


Illicit intercourse— 

definition of, s. 372, expln. 2, p.' 886. ' 

abduction ol woman to fc^ce her to, X 366, I> 

use of criminal intiniidation in, 
procuration ol minor girl for, s. 366A, p B7^ 
importation of foreign gir) for, s 366B, p. 879. 
selling minor girl for, s. 372, p 886 
buying minor girl for, s. 373, pp 891, 892. 
enticing married woman for the purposes of, a. 498, p. ItlH. 


366, p. 872. 
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niiutrations— 

ccmstruction of, in a statute, p 16 
Imaginary person— 

personation of, in a suit, p. 508. 

sshen cheating, ss 416, 419, pp 1040, 1046 

Immoral conduct— 

confession by wife, p 729 
Immoral contract— 

payment of money under, is no dieating, p 1&19 
Immoral purpose- 

selling minor girl for, s. 372, p. 886 . 
buying minor girl for, s. 373, p 891, 

Impairing— 

permanent, of the powers of any member or joint, s 320, p 797. 

ImporuUoo— ' • 

of girl from foreign country, a. 366B, p 879 • 

person as a sla\e, s. 370, p 883. 

Importer— ‘ ’ 1 ” 

protection for trade-raark of an, p. 1165. 

Impossible offence— • • 

attempt to commit an, p 1283. 

Imprisoomeflt— 

under Penal Code, a 53. lourthty, p. 84 
is ngorous or simple, & S3, p. 86 . 

maximum term of, p. 87. ' r 

rigorous—applied to pnsoner under sentence of transportation, s 58, p. 94 
may be commuted into transportation, s. 59, p 94. ^ • 

wholly or partly rigorws or simple, s. 60, p. 98 > *' 

power to impose—for non-payment of fuie, s. 64, p. lOO. 

imprisonment to be in proportion to the fine. p. 101 
rules regulating amount and nature of—in default of fine, ss. 65, 66 , 67, pp 102, 105. 
termination of—on payment of fine, ss. 68 , 69, pp. 106, 107. 
abetment of mutiny punishable with. s. 13i p. 319 

giving false evidence to procure conviction of offence punishable with, s. 195, p 490. 
committing house-trespass for committing offence punishable wA,, s 451, p 1099 
committing lurking house-trespass or house-breaking for committing offence punishable 

with., a.. 454^ g. 1102 

committing lurking house-trespass by night or house-breaking by night for committing 
offence punishable with s 457, p. 1106. 

See Criminal Trespass ; Fine. 

Imputation— 

an* Ingredient in defamation, s. 499, p 1214.' 
concerning any person, p. 1218. 
against a dead person, p. 1219. 

combination of persons, p. 1219. 
concerning a caste, p. 1220 
made by pleader, p. 1237. 
of unchastity to woman, s. 506, p. 1266. 

Incantation— 

threat of, gives no right of private defence, p. 732. 

Incendiarism— ^ 

threat of—is extortion, p 938 
to any property worth Rs, 100. s 435, p 1075 
destroy a house, s. 436, p 
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Incitement— 

report to cause, between classes, s. 505, p. 1264. 
locome-tax officer— 

false infonnation to, p, 422. 


locome'Ux return— 

false statements in, p 434. 

Indecent assault— 

distinguished from 'attempt to rape’, p. 900. 

Indian Army Act— 

persons subject to—not liable under the Code, s. 139, p, 324 
Indian Marine Service- 

rumours to cause mutiny in. s. 505, p 1264. 

Indi^ity— 

to human corpse, offering, s. 297, p. 681. 

Indigo plants— 

cheating as to. s. 41S, ill. (g), p. 1023. 

Indotsemenc— < 


on a bill of exchange is a "document”, s, 29, expln 2, ill., p. 61. 
valuable security, 8 30, ill., p. 

Inducement— 

by deceitful means, as an element in abduction, s. 362, p. 865. 
to woman for lllidt Intercourse, s. 366. p. 870. 

procure minor girl for illicit intercourse, s. 366A, p. 877. 
deliver property, in extortion, s. 3W. p. 

cheating, s 415, ^ 

Infants— 

. See Ckild. 

Infectious disease— 

negligent or malignant act likely to spread, ss. 269, 270, pp 626, 627. 
syphilis, p. 626. 
cholera, p. 627. 
inoculation, p. 627. 
plague, p. 627. 
small-pos, p. 626. 
glanders, p. 627. 

disobeying ({uarantine rules, s, 271, p. 628. 


Infirmity— 

causing—is, ‘hurt* s. 319, p. 795. 

Information— ^ 52 , 

giving false—with intent to conceal deagn to commit office, ss. 264 . 

to commit offence where informant is a ,<20 ^ 

omission to give and giving false—^lt> public servant, ss. 176. 177, ^ <* v, 
false— to a public servant to use his lawful powers s. Ie3, p. 4i/. 
mere belief is not, p. 431. . 

causing a public servant to do what he ought not to do, P- 
use of lawml powers to the injury of another, p. 432. 
false, statement Jn a petition, p. 433 
' \ memo of appeal, p. 433. 

N income-tax return, p. 434. . « 503. 

omission to give— 0 / offences by person legally ^und to *• 
giving false—respecting offence comnAted, s. 2 CO, p. 504. 
causing hurt or grievous hurt to extort, ss. 330, 331, pp. 8 X 0 , oio. 
wrongful confinement to extort, s. 348, p. 837. 

\ 5ee FAiaE InformatioM. 
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Importiog— 

of counterfeit coin, ss. 237, 238, pp 591, 592. 
prl under 21, for prostitution, s. 366B, p 879. 
slave s. 370, p 883. 

lojunaion— 

by a avil Court is not an order under s 188, p 449. 
continuing nuisance after an—to discontinue, s. 291, p 656. 
injunction must be before the Court, p. 656 


Injury— 

definition of, s. 44, p 79 

death of husband not an injury to wife, p 80. 
false diarge is an, p. 80. 

threat of—to public servant, ss. 189, 190, pp. 456, 458 

of an offence in order to commit extortion, s. 385, p 940. 
See Threats. 


Inoocence— 

onus of proving—on accused, s. 486, p. 1174. 
Inoculation— 

not in itself illegal or negligent act, p. 627. 
Inquest report— 

is not a statement under s. 180, p 425 
Insane— 

See Lunatic. 


Iiuti gate- 

meaning of the word, s. 107, expIn 1, p 234. 
losiigadon— 

abetment by. p 235. 
through a third party, p. 236. 
master's liability for, p. 236. 
whether suppresdon of evidence is, p. 236. 
deliberate absence from an unlawful assembly is not. p. 236. 
by letter, p. 236. 
telephone, p. 236. 

consent to hold st^e is not, p 236 
to secure ' swaraj p. 300. 

Instrument of coining— 

making, selling or possessing, for counterfeiting coin. ss. 233, 235, pp 586, 588 

Queen's coin, ss. 234. 235, pp. 587, 588 

unlawful taking of, from Mint, s. 245, p 599 
Instrument of counterfeiting— 

possession of, stamps, s 257, p. 607. 

forgery, ss. 472, 473, pp 1150, IISL 
trade-mark, s. 485, p 1173. 
currency-notes, s. 489D, p 1181 

Instrument or weapon— 

hurt caused by, s. 324, p. 8(fi. 
gnevous hurt caused by, s. 325, p. 806 

Instrument of weighing— 

making or selling a false, s. 267, p 618 
Insubordination- 

abetment of act of—by soldier, sailor, or airman, s. 138, p 323. 
meaning of, p. 323. 
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lastilt— 

to public servant in a stage of a judidal proceeding, s. 228, p 574. 
refusal to answer a question, ss. 179. 2Zi, 424, 574. 

public servant roust be Siting in a stage of judidal proceedings, p S77. 
to the religion of any person, ss. 29^ 295A, 297, pp. 671, 674, 679 
entry upon another’s property to, is criminal trespass, s. 441, p. 1081. 
intended to provoke breach of the peace, s. 504, p. 1260. 
what constitutes an, p. 1261. 
to the modesty of a woman, s. 509, p 1269. 

See Intentional Insult or Interruption. 


Insutteaioo— 

joining an, against the King, s. 121, ills (fl), (fr), p. 273. 
Intent to defraud— 

occurring in, ss 239, 240, 243, 252, 253. 


Intending or knowing— 

occumng in ss. 153, 335, 354, 366, 366A, 373, 421, 425. 435. 436. 437. 489, 504 

Intention— . 

to defraud, what* is, p 58. 
acts done in fur^erancc of common, p 66. 
mere presence not eqtdvalent to compUaty, p. 72. 
where act is done by several persons, s 35, p. 73. 
act done bona fide without criminal, s. 81, p. 161. 
criminal intention, meaning of. p. 161. 
differs from ' motivep 161. 
in cases of statutory crimes, p. 161. 

13 essential m cases of sedition, pp. 288, 307. 

13 gist of offence— 

m wearing garb of soldier, s. 140, p. 325. 

public servant, s 171, p. 395. 
to cause injury, not an ingredient under s. 197, p. 493. 

IS an essential part of the offence of uring false weights, p 614. 
death caused without requisite, p. 690. 
in cases of murder, pp. 706. 707. 
distmguished from ‘attempt’, pp. 1282, 1283. 

Intentional insult or interiuptton— 

to public servant sitting in judidal proceeding, s 228, p. 574, 

Intentional omission— 

to apprehend accused or a convict, ss 221. 222. pp. 555, 556. 


Interest— 

imputation for the protection of one’s, s 499 ,,eTcepn. 9, pp. 1 tT 

authority to receive interest on valuable security, forgery ot, s aoi, p. 

Interest in land— I 

where riot is committed, s. 154, p 367. 


Interference— 

to an electoral right, s. 171C, p. 400. 

Interruption— 

to public sers’ant in a judidal proceetBng, s. 228, p. 574. 

See Intentional Insult or Interruption. 


Intimidation— 


See Criminal Intimidation. 


laioxtcaURg drug— 


See Drugs. 
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latoxicatioo— 

act done in a state of, s. 85, p 184. 

\xiluntar>% is not a %'alid plea, p 184. 

presumption of knowledge or intent against a man in a state of—produced against his 
will, etc, s. 86, p 185 

person in a state of—cannot "consent", s. 90, p 194 
right of defence against a person m a state of, s. 98, p. 210 
no excuse in cases of murder, pp. 718, 720 
abetment of suicide by a person in, s. 305, p. 770. 

cau^g a person to execute or alter a document while in a state of—is foreerv. s 464> 
p 1114. 

in a public place, s. 510, p 1272. 

Intrusion— 

on pn^cy of female, s. 509, p. 1269 
Inundation— 

causmg—or obstruction to public drainage, etc. is mischief, s, 432, p. 1073. 

Ste Public Drainace. 

loTestj'gatlon— 

directed fay law or Court of Justice in a stage of judicial proceeding, s 193, exolns 2, 
3, p. 475 

See PHELtMlNARY INVTSTICATION. • . . 


Ironical remark— 

may amount to defamation, s. 499, expln 3, pp. 1211, 1221. 

Irrigaxioo— 

misdiief by injury to works of—or by wrongfully diverting water, e. 430, p. 1069. 
Joinder of charges— 
in theft, p. 927. 

Joinder of offences— 

See Commentary on s. 71. • 


Joint— 

See Member. 

Joint acts— i 

tinion of several persons to "effect a criminal purpose, s 34, p. 65 
liability of person who does one of several acts. s. 37, p. 74. 
each person may commit a different offence. $. 38. p. 75. 
liability for acts of any member of an unlawful assembly, pp. 340, 341, 353 
person engaged in robbery, s. 394, p. 950. 

dacDity, s. 396, p 953 

hirking house-trespass or house-breaking, s. 460, 

p. Ilia 

combining ui forgery, p 1132. 


Joint family possession— 

of stolen property, p 1011. 

Joint offenders— 

when sentenced to line, each should be directed to pay, p 99 

Joint ownership— 

how far a defence in theft, p 921. 

mischief, s. 425, expln. 2. p 1057. 

Joint possession- 

how far a defence in theft, p. 921. 

receiving stolen property, p. lOll. 
trespass, p 1081. 
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Joint property— 
theft of, p. 922. 

CTimfnal misappropriation of. p. 972. 

misdiief lo, s. 425, expin. ^ p. 1C67. 

no criminal trespass can lie in respect of, p. 1081. 

Judge- 

definition of, s, 19, p. 47. 

includes arbitrators empowered by Jaw to definite judgment, p. 49. 

is a " public servant", s. 21, p. 48. 

act of—when no offence, s. 77, p. 147. 

acting under a misappr^ension of jurisdiction, p. 148. 

not liable for defamation for utterances as a Judge, p. 1236. 

sanction of Government before prosecuting a Judge for defamation, p. 1253, 


Judgment— 

■when doubtful of which of several offences a person is guilty, s. 72, p. 128. 

act pursuant to, 8, 78, p. 148. 

forgery of authority to confess, s. 466, p 1135. 

publication of, s. 499, excep. 4, pp. 1212, 1228. 


Judicial officers— 

liability and immunity of, p. 149i 
Judicial proccediogfr— 

explained, ss. 192, 193, expln. 1, pp. 467, 475. 

fabricating or giving false evidence in, a. 193, p. 475. 

public servant corruptly making report, etc, m s. 219, p. 553. 

Insulting and interrupting public servant m any stage of a, s. 228, p. 574. 
what are included in. p. 461. 

See Coxm-MARTjAi.; Prewminar? Investigation. 


Judicially— 

tntanmg ef, p. 148. * 

Juriidictioo— 

temtorial—of a State, extent of, p 18 
where doubtful, p. 20 . 

over crimes committed outside Bntish India, p. 23. 

1. Extraction. The scene of offence •eoraraitted may be— 

(o) any of the protected Native States, p. 23. 

(6) some part of H. M.’s dominions, p. 23. 

(c) some foreign State, p. 23. 

2. Extra-temtonal—over offence committed on 

(i) land, p. 24. . j „ 

cases under s. 118, Criminal Procedure Code. P "• 
Act Xni of 1859, p. 26.. 

Christian British subjects in Native States, P-J^ . 
sut^quent annexation of territory where offence 
mitted, p 26. . 

acts done in British as well as foreign terntory, P- *»• 

(») high seas, p. 28. 

Admiralty jurisdiction, p. 28. 

High Court, p. 30. 
mofussil Courts, p, 32, 

Presidency Magistrate’s Court, p. 32. 
law and procedure to be follow^, p 33, 

labiSty^f foreigners in British India for offenas committed outside its ^ 
dacoity m foreign territory, p. .}*>• „ 
kidnapping in foreign terntory. p. 
murder on the high sca^ p. 3& 

abetment in foreign territory of forgery committed in British India, p. 
of civil Courts over soldiers, p. 39. 
when an act is an offence under two statutes, p. 40 
false evidence on oath before Court having no. p. 461. 

charge should be before a Magistrate having, p. oZJ. 
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Joror— 

is a public sm*ant, s. 21, fiilh, p. 49. 
personation of, s. 229, p 679. 

Juryman— 

when '■ public sers-ant", &. 21, fifth, p. 49. 

Justice— 

offences against public, ss 191, 229, pp. 460, 579 
Justice, Court of— 

definiticHi of the term, & 20, p 48. 

Justice of the Peace— 

holding an inquiry, is Court, s. 499, czcep. 4, pp 1212, 1228. 
TCabuIa) at— 

IS a valuable security, p 63. 

Keeping— 

of a latcful guardian, kidnapping from, s 361, p. 854. 
Kidnapping— 

committed in foreign territory from, p. 36. 
from British India, s. 360, p. 854. 

lawful guardianship, s. 361, p. 854. 
when taking is complete, p. 85& 
p. 857. 

minor, p 857. 
lawful guardian— 

Hindu, p 861. 

Mahomedan, p. 862. 
other nationalities, p. 863. 
mairytng without guardian's consent, P. 863. 
is of tsro kinds, ss. 369*369, pp. 853'e83 


p. 857. 

■ m’s right, p. 861. 

865. 

mother-in-law p. B65. 

abetment, p 866. 

punishment for, s. 363, p. 866 

or abducting in order to murder, s. 364, p. 869. 

wrongfully confine, s. 365, p 869 
compel a woman to mamage, s. 366, p 870 
procuration of minor girls, s. 366A, p. 877. 
importation of girl from foreign country, s. 366B, p 879 
in order to subject a person to grievous hurt, etc., s. 367, p. 880. 
with a view to wrongfully conceal or keep in confinement, s. 368, p. 881 
a child to steal from its person, s 369, p. 883. 
attempt at, p 1279. 

See Abduction. 

Knowingly or negligently— 

occurring in ss. 284, 288, 289 

Knows or believes— 

occumng in, ss. 167, 177. 182, 183, 197, 199. 201, 202, 203, 212, 216A. 235, 237, 238, 256, 
257, 258. 273, 292. 411, 414, 489B. 4890, 498D, 497, 493, 499, 501. 

Knowledge— 

how far an essential ingredient in murder, p. 693. 

gross negbgence may amount to knowlMge; p. 694. 
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Knowledge— eoncld. 

of probable oonsequences of an act, p, 694, 
consequence of beating, p. 694. ' . • - 

causing a person to be bitten by a snake, p 696. 
exordsing evil spirit by beating, p. 695. 
injury causing death, p. 696. - . 

squeezing testicles, p. 696. 
strangulation, p, 6^. 
unskilful operation, p. 696. 

death caused without requisite, no murder, p. 697. '' 

Libels— 

trade-mark in, p. 1167. 

Labour— 

unlawful compulsory, s. 374, p. fi95. 
means mental or bodily lalxmr, pp. 895. 

Lancl~ 

extra-territorial jurisdiction, p. 24. 
is not oio\*able property, p. SS. 

interest in. meaning of the term, p. 368. ■ - • . 

Land-holder— 

liability of—, or his agent or manager, for riot, ss. 154, 155, J56, pp. 367,-370, 373. 

Land-mark—- 

mischief by destro>ing or moving, etc., s. 434, p. *1074. 
innocent femoral, p. 1C74. 

Ltfceny— ^ . 

what constitutes a, p. 90S. « 

diiierence between theft and, p. 9C&. ' - • - 

lathi- 

may or may not be a deadly weapon, pp. 348. 958. 

Lavni— * . - 

IS not necessarily an obscene song, p 662. . /, 


applicable to offences committed bejiond the limits of British India, K. 3. 4, PP- 20, 
mistake of—no defence, ss. 76, 79, pp. 144, 150. 

See Local or Sfeoal Law. 


Lawful auiboricy— 

contempt of public servimt See Public Seioant. 
resistance to the taking of property by. a. 183, p. ,435. 

without a warrant, p. 437. 

refusal is not resistance, p. 436. 


Lawful guardian— 

definition of, a. 361. expln , pp. 854, 860. 

Hindu Jaw. p 861. 

Mahomedan law, p 862- 
other nationalities, p. 863. 

temporary guardianship does not oust right of, p. 861. 

S«e Abdvctios; KtD.VAP«Nc. 


I.e»e—' 


copy of a—is not a valuable security, p. 63. 
signing of a false, is forgerj’, s. 464, expln. 1. iU. 


Id), p. 1115, 


Leading— 

of a child under 12 years of age, a. 317, p. 7S9 
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Legil remuneration— 

defjtilion of, s. 161, p 375. 

Le{:a] Practiiiooers' Act— 

cQer to give gratification contrary to, s. 116, p. 258. 

Legally bound— 

public servant «ho is, omitting to apprehend. $$. 221, 222, 223, pp. 555, 556, 558. 
Legally bound to do— 

. definition of, s. 43, p. 79. 

Legtslame power— 

of the Government of India, p. 20. 

Letter— 

instigation bty a, to conunit offence, p. 236. 

seaeting of, by postman, p. 974. 

writing of false, is forgerj’, s. 464, ills. (/), (*), p. 1115. 

fabricating a false, for a post, p. 1126. 

Letter of credit— 

alteration of a. is forgery, s. 464, ilL (a), p 1114. 

Letting to hire— 

of a minor girl for prostitution, s. 372, p 686. ' - 

liabilit}— 

of every person under the Code, p. 6. 
excepiioni— 

alien enemies, p 8. 
ambassadors, p. 7. 
foreign army, p. 8. 
foreign sovereign, p 7. 

Indian Princes, p 7. 

Sovereign, p. 7. 
warship, p. 8. 
of a corporation, p. 8 
of master for servant's act. p 8 
statutory liability, p. 9 
neglect of duty, p. 11 . 
public nuisance, p. 11. 

of one for act done by another, ss. 34. 146. 149, pp. 65, 339, 349. 
iJM — 

English law requires tendency to provoke breach of the peace, p. 1215. 
diSers from slander under English law. p 1221. 

IS included in defamation under the Cmc, p. 1221. 

See Defamation 

Liceose cases— * 

liability of master for the acts of servant, p. 9. 

Lieuieoant-Govemor— 

. assault on—with intent to compel or restrain exercise of any lawful power, s. 124 
p. 285. 

Life- 

definition of, s. 45, p. 80 

rash or negligent act endangering—or personal safety of others, s. 336, p. 821. 
causing hurt or grievous hurt by act endangering—or personal safety of others, 

338, pp. 823, 824. . • • 
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Life^onvict— 

murder by a, 8. 303, p. 756. 
attempt to murder by a, 9. 307, p. 772. 

Light— 

exhibiting a false, s 281, p. 643. 

Light-house— 

mischief by destroying, motnng or rendering less useful any, s. 433, p. 1073. 

Limit of punishtnent— 

when offence is made up of sevoal offences, s. 71, p, 116. 

Limitation— 

lapse of SIX years m paying fine protects accused's property, but not his personal 
arrest, s. 70, p. 108. 

prosecution under s. 154, ef seq., must commence at once, p. 369. 

for false trade-mark, etc., must commence in a year, p. 1176. 

Line of navigation—^ 

obstructing—, s. 283, p. 644. 

Local or special Jaw— 

provisions of—not affeaed by Code, s 5. p 39. 
definition of, ss 41, 42. p. 78. 

offences tmder—general exceptions of Penal Code applied to. &. 40, p. 77. 
provisions, of C^e as to abetment, applied to, s. 40, p- 77. 
mchided in “offence", a 40, p. 77. 

solitary confinement cannot be awarded in convictions under, p. 131. 
doctrine of previous conviction does not apply to offences under, p. 336. 

See Speciai, Law. 

Losing wroogfulfy— * 

definition of, s. 23, p, 55. 

Loss- 

See Wroncful Loss. 


Lost property— 

finder of, liability, s. 403, explfi, 2, pp. 969, 973. 
Lottery- 

keeping office for, s. 294A, p. 662. 
meaning of the te^ p. 664. 

agreement to contribute re-payment by lot is not, p. 665. 
pubUsbing advertisement of, p. 666. 

proposal of, p. 666 
prizes decided by chance Is, p. 667. 

ikill is not, p. 670 
keeping a lottery,'p. 670 

Love-potion— ^ 

administration of poison as, p. 797. 


offences committed by. s W, p. J70- . ^riihout coosenf* 

act done to—for benefit, with consent of guardian, or m certain cases wiuuw 
an offence, ss. 88, pp. 185, 187. 
cannot "consent'’, s. 90, p. 194. 
right of defence against actt of, & 98. p. 210, 
offences committed by-~- ‘ abetment of. a. If®, cxpln. 3, p ZJ*. 
suicide by a, a^tment of, s. 305, p. 770. 

taking or enticing away—from lawful gnardran. s. 361, p. 854. . 

causing a—to sign, seat, or alter a doounent is footrry, a ‘ 

breach of contract to attend on and supply wants of, s. 491, p. IIiw. 
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LuQitic— cendd. 
four kinds of: 
idiol, p. 171. 

non cofnfios wenUs by sjcknesa, & 171. 
affected by mental disorder, p. 171. 
drunken person, pp. 171, 175 
unsoundness of mind, how far an excuse, p 172. 
partial delusion, p 173 
moral insanity, p. 174. 
insanity brought on by drunkenness, p 175 
honuddal mama, p. 175 
impulsive insanity, p 176. 
homiade by a person suffering from fever, p. 177. 


p. 178. 

under the influence of insane detudons caused by loss of blood, p. 179. 
in a parox>'sm of insanity, p. 179. 
by a monomaniac, p. 179. 
from failure of reasoningj»«ers, p 179. 
attempt to commit, p. 179. 
eWdence necessary, p. 180 
presumption of sanity, p. 181. 

Lurking house-trespass.>- 

definition of s. 443. p 1093. 
creditors breaking open complainant’s doors, p. 1104. 
departure through a door, p 1106. 
entry to commit adultery, pp. 1105, 1107.- 
scaling a wall, p. 1104. 

See Criminal Trespass; Hot;sE'BtEAKiNC. 

Lurking house'tmpus by nights 
definition of, a. 444, p. 1093. 

See CfUMtNAL Trespass ; House-breaking. 

Machine— 

use of false weighing, s. 264, p. 614. 

Machinery— 

negligent or rash act to take order with, s, 287, p 651. 
for counterfeiting currency-notes, s 489D. p 1181. 

Magistrate— 

nhen—is a ‘‘judge", s. 19, ill (&), p 47. 

not a "judge", %. 19, iU. (d), p. 47. 

Mahomedan—• 

wife may be guilty of theft of her hu^>and*s property, p 925. 
commission of bigamy by. a 494, p. 1187. 
mka. karoo, and sagai mainages, p. 1188. 


Maiming— 

an animal, for mischief, ss. 428, 429, pp. 1066, 1067. 
meaning of the term, s. 428, p. 1066. 


Maintenance— 

an order to pay—is not conviction of an offence, p. 78. 


Making— 

a false'document. 9. 464. p 1114 
rumour, s. 505, p. 1264. 
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M^ice— 

meaning of the tenn ‘ maliciously *, s. 219, p. 553 

meaning of ‘ malice aforethoughtp. TtB. 

not an ingredient in ' wrongful confinement p. 831. 

Malicious Inreotion— 

in enmity between classes, s. I53A, p. 362. 

Malicious prosecution— 

distinguished from 'false imprisonment*, p. 831. 

Maliciously— 

as used in s. 219, p. 553. 

s. 220. p 554. 

Malignantly— 

meaning of the term. ss. 153, 270, k> 360, 628. 

Man— 

definition of, s. 10, p. 44. 

Manager— 

liability of—for riot held on land, ss. 154, 356, pp. 367, 371. 
Manly sports and exercises— 
hurt caused in. p 189 


Manslaughter— 

1. voluntary manslaughter— 

<o) grave provocation, p. 683 
(b) sudden fight, p. 687. 

2. involuntary manslaughter— 

(i) accident, p. 687. 

(i») culpable neglect, p. 687. 


Manufacture- 

mischief to water used for, s. 430, p. 1069. 
false trade-mark on, s. 480, p 1165. 

s. 484. p. 1172. 

of goods bearing false trade-mark, s. 486, p. 1174. 


Map or plan— 

is a " document", s, 29, ill., p. 61. 


Margioal notes— 

construction of, in a statute, p. 16. 


Marine service— 

See Indian Marine Service. 


Mark— 


See Fai5e Licifis, Marks cw Btfovs; Government. 
Stamps ; Forgery. 


Marriage— 

kidnapping or abducting a woman to compel her to a. a 366. P 870. 
marrying a giti to prostitute her, p. 874. 
sheltering a girl to prostitute her, p. 874. 
abducting married woman for her, p. S74 
forging register of, *. 466. p. II3S. , , , /q-j »» 

causng cohabitation by deceitfully induong a bend of Jawluk ^P- 
performing-curing Ji/e-time of husband or wi/e. a 491, p. 33^^- 
includes tiiiaft, lagai, pat and artand, but not fkingara, p. 1188. 
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^^arrupe— cencld. 

minoT under Mshomedan law may repudiate manlage on attaining puberty, p 1183. 

marriage dunn^ iddal, p. 1188. 
dissolution of mamage— 

dji-orce. custom of. p. 1189. 
complaint by aggrieved ^rson is necessary, p 1196 
conversion from Chnstianity, p 1191. 

Hinduism, p 1190. 

Mahomedanism, p 1191. 
publication of banns of marriage, p 1189. 
person pre—* “* *> -*- - — ~ 

bona fide 1 ■ set aside by Court, p. 1192. 

absence fo , ' 

priest offic 
with conce 

ceremony ■ 1198 

eohabitatio ■ . , . *8. 

Ste Adultery ; Bigamy. 

Married woman- 

kidnapping or abducting, a. 366. p. 870 

committing adultery with, a 497, p. 1199. 

wife cannot be punished as an abettor In adultery, p 1200. 

enticing or taking away, s. 498, p. 1204. 

Martial law— 

what is, p 157. 

Masculine— 

includes feminine, s. 8. p. 44 
Master- 

liability for servant’s acts, p 8. 
statutory liability, p. 9. 

license cases, p. 9. 
public nuisance, p 11. 
neglect of duty, p 11, 
rash driving by uie servant, p. 642 
theft by servant at the bidding of, p 912 
misappropriation by servant of money on behalf of, p. 974. 

' negligence of servant, in mischief, pt 1064. 

theft by servant of property in possession of, s 381, p 932 

breach of contract by servant engaged to attend and supply the wants of helpless persons, 
s. 491, p. 1184. 

See Servant. 


Maxims— 

a man is presumed to intend the natural and inevitable consequences of his act, p 691. 
oe/«f contra actum, p. 237. 

actus non faett reum, ntst mens sit sea. pp. 162, 163. 

bellam percussum, p. 274 

bellum levatum, p. 277. 

causa causons, p. 763. 

causa sine qua non, p. 763 

de rntnis non curat lex, p. 202. > 

dolt incapax, p 169. 

expressio untus est cxclusio alltrius, p 43. . 
ignorantia }acli excusat, p. 151. 
ignorantia juris non excusat, p 154 
tnclusio untus est exdusio allerius, p. 43 
lex non favet vots dehcatorum, p 621, 
malitia non supplet <r/arum, p. l69. 
mens rca. p. 162. 

neeesse est ut earn, non ut vivam, p 165. 
neeessitas indueit prtvtlcgtum que ad jura prUvla, p 926 
non est reum, nisi mens sit tea, p. 163 
noscuntuT a socciis, p. 882 
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Maxims— eoneld. 

mllum tempus occwil regx, p. 6. 

PTesumpiio juris et de jure, pp. 170. 254, 897. 

qui peecat ebnus, luat sobrius, pp. 184, 1272. 

quo animo, p. 273. 

res ipsa loquitur, p. 654. 

respondeat superior, p. 146. 

sic ulere tuo ut alienum non ieedas, p. 644. 

simplex eommendalio non obUgal, p. 1C07. 

t'olenu non fit injuria, pp. 187, 1^1. 

Measures— 

See Weights and Measures. 

Medals— 

are not coins, s. 230, ill. (c), p. 581. 
passing of, as money, p S84 

Medical praciiticiners— * 

unqualified—causing injury, p. 192 
Medicine—• 

adulteration of—and sale of adulterated—, ss. 274, 275, pp. 632, 633. 
sate of—as different medicine, s. 276, p. 634, 

Member of Council-'-' 

assault on—with intent to compel or restrain exercise of lawful power of, s 124, p. 285. 
Membet or joint— 

destruction or permanent impairing of the powers of any—is “ grievous hurt 8. 320, 
fifthly, p. 797. 

privation of—is •" grievous hurt ”, s. 320, lomthly, p. 797. 

Mea-of.war— 

exemption of foreign men-of-war from provisions ol the Penal Code. p. 8. 

Mens rea— 

when an essential ingredient, p. 162. 

Merchandise- 

trade-mark placed on, s. 478, p. 1163. 

s. 4g0. p. 1165. 

Merchant— 

crittunal breach of trust by, s. 409, p. 998. 

Merchant-vessel— 

liability of master of—for deserter, s. 137, p 323. 

Merger— 

has no place in the criminal law of defamation, p. 1217. 

Merits— 

of public p^ifoimance, discussion of, s. 4^, exeep. 6, pp. 1212, 1230. 

Military Court-martial— 

trial before—is a " judicial proceeding ”, s 193, expIn, 1, p. 475. 

Milk— 

adulteration of water with, p. 629. 

Mind- 

damage to, in cheating, s 415, p. 1022. 
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Minor— 

Jadnappinc a—from Ia«-ful Euardian&hjp. s 361 a 854 
pTDCuralion of, s. 366 p. 877 

selling or bujnnR—for prosUtution, ss. 372, 373, pp 886. 891 
coa'^nt of—, in rape, s. 375, p 896 

Mint— 

causjng com iv«aied from—to be of different weight or composition from that fixed bv 
law. s. 244. p ^ 

con\Tpng coming tools out of, s. 245, p. 599 
c\idence of an officer of, how to be t^en, p 584. 

^liiappropriation— " 

of mo\*able propertj, s. 403. explns. 1 and 2, pp 968. 969 
property found accidentally, *. 4CO. expln. 2. p 969. 
of a deceased person, s. 491. p. 977. 

Sft Criminal Misappropriatio.s. 


Miicarriige— 


causing—m ordmarj* cases, s. 312, p 784 

woman commuting—on herself, s. 312. cxptn, p 784. 

causing—without woman’s consent, s. 313, p 786 


Mischief- 

definition of. a. 42S. p 1037. 

punishment for. %. 426. p. 1058. 

destnjeiion of trespasser s property, p 1059 

wrongful loss or damage necessary, p. 1(68 

accident is not. p. 1061. 

how far bona fioes good defence, pp. 1062, 1070 

by cattle, p. 1064. 

negligence is not, p. 1063. 

causing damage to property, s. 427, p. 1066 

IciUing. maiming, etc, animal sa. 428, 429, pp 1066, 1068. 

dimmishiftg water-supply, a 430. p 1070. 

injuring public road, etc, s. 431, p 1072 

causing mundation, etc, s. 432. p. 1073 

• destroying, removing or rendering useless ligjit-house, etc, s. 433, p. 1073. 
etc, l^dmark, s. 434. p. 1074. 
using fire, or explosive substance, ss. 435, 438, pp. 1075, 1078. 

etc, with intent to destroy house, s. 436. p. 1076. 

or explosive substance with intent to destroy or make unsafe a wssel of 20 
tons burden, s. 437, p. 1077. 

committed after preparation for cauung death or grievous hurt or wrongful restraint, 
s. 440. p. 1079. 

breaking open a closed receptacle to commit, ss. 461, 462. pp nil, 1112. 
by cancelling, etc, valuable security, s. 477, p. 1155, 
defacing property-mark, s. 489, p 1178. 

publication or circulation of statement, rumour, or report conducing to, s. 505, p. 1264. 


Misconception— 

renders consent invalid, s. 90, p. 194. 

Misconduct— ‘ 

detection of, causing hurt for, s. 330, p, 813. 

grievous hurt for, & 331. p. 815 
in a public place by a drunken person, s. 510l p. 1272. 


•Misfortune- 

act done by—when no offence, a. 80, p. 159. 
^lissutemeot— 

as to the nature of goods sold is cheating; p 1(08. 
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Murder— coneld. 

death caused fay the voluntary act of the deceased resulting from fear of violence, p. 738. 
confession, p. 748. 

. demeanour, p 748 

discovery of body of person murdered not rdwolutely necessary, p 748. 
eye-witness, p 748. 

habitual association for robbery or child-stealing with murder is thug, s, 310, p. 783. 
kidnapping for abduction in order to murder, t. 364, p, 868. 
dacouy accompanied with, s. 396, p. 953. 
attempt to commit, p. 1277. 

Music- 

causing disturbance of ivorship, s. 296. p. 676. 

Mutilation— 

of books, accounts, etc., a 477A, p. 1157. 

Mutiny- 

abetment of—in Army, Navy, or Air Force, ss. 131, 132, pp. 317, 319. 

circulating false report mth intent to excite—in Army, Navy, or Air Force, s. 505^ p. 1264- 

meaning of the term, s. 131, p. 317. 

Mutiny Act— 

not affected by the Indian Penal Code. s. S, p. 39. 

persons subject to—are not punishable under Chap. Vll of the Indian Penal Code, $ 139, 
p. 324. 


Name- 

false representations as to, p. 1043 
Native Indian subject— 

what it means and includes, p. 22. 

Native States— 

jurisdiction of British Courts over Christian subjects residing in, P- 
enhanced punishment for conviction in a Court of Native *■ 75, p. iJ*' 
importation of forwgn girl through a—for prostitution, s. 366B, p. 879 


Navigable- 

river or channel, destroying or injuring, s. 431, p. 1072. 
St< Channel; River. 


Navigation— 

of a vessel, rash or negligent, etc., s. 280, p. 641. 

• e.xhibiting false lights, buoys, etc., s. Ml, p. 643. 

carrying passengers in an unsafe vessel, s. 282. p 643. 
obstructing a public line of, s. 283, p. 644. 
injuring by mischief, s. 431, p. 1072. 

endangering, by removing lights, buoys, etc, s 433, p. tu/3. 


offences reUting to and committed by persons belonging to, C3iap. . 

Indian Marine Service, p SIS' 
rumour to cause mutiny in, s 505, p. 1364- 
See Inpian Army Act. 


Necessity— 

, doctrine of, as a defence, p. 200. 

Negligence— 

in allowing a State pnsoner or prisoner of war to e^pe, s 129, p. 31 • 
concealment of deserter on a otR a- 137, p 323. 
accused to escape, s. 223. p S58. 
a person to escape, s 225A, p. 567, 
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Ntgtigeoce— toncld. 

rash or careless dnvmg or nding, s. 279, p. 637. 

na%ngation of vessel, s. 280, p 641 
. exhibiting false light, mark, or buoy, s 281, p 643. 
con\-e>ing lor hire m unseaworlhy vessel, s. 282, p. 643 
obstructing highway or navigation, s. 283, p 644. 
in dealing with poison, s. 284, p. 647. 

explosives, s. 286, p. 650 
fire, s, 285. p 618. 
machinery, s. 287, p. Ml 

tn pulling down or repairing buildings, s. 288, p 653 
reflect of animals in possession, a. ^9, p. 653. 
gross—may amount to knowledge in murder, p. 694. 
causing death by, s. 204A, p 761 
in not providing medi^ aid or food to adults, p 711. 

infant^ p. 710. 

with reference to poisonous drugs, s. 337, p. 824 
in mischief, p 1075. 


Negligent aa— 

See Rash or Neclicent Act. 

Negligemlj— 

occurring in. ss. 129, 223, 225A, 269, 279. 

Newspaper— 

publication of seditious matters in. p. 301 
h^ibibty for correspondence, p 3CM. 
pubbcation of obscene matter, p. 658 

defamatory matter in a. p 1217. 
h published, a-he/ever Jis copy js sent. p. 121&. 

Newspaper proprietor- 

liable for obscene natter published by his servant, p 659. 

Night- 

lurking housc'trespass by. ss. 441, <456, pp 1079. 1104. 
house-breaking by, ss 416. 456, pp 10%, 11(M. 

Non-attendance— 

ip obedience to an order, etc, s. 174, p 410. 
order to attend necessary, p. 41^ 

public servant must be competent to issue order of, p 412. 
appearance through lawyer, p 413 
escape from custody, p. 414. 
personal service necessary, p 413 

public servant before whom attendance ts to he put in, absent, p. 413. 
wilful departure, p 413 

N oa-xesi$tance— 

by a girl to sexual intercourse, p 898. 

Notice— 

disobedience to attend in answer to, s 174, p 410 
Noriou*— 

means Injurious to health, as. 272, 277, pp. 629, 635. 

ss. 274. 275, w>. 631, 633. 


Nude pictures— 

if work of art, selling no offence, p. ©9. 

Nuisance- 

abetment of, by unlawful means, ss. 23, 147, 268, pp. 56, 344, 625. 
nuisance is public or private, p 619. 
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I^uisance— eoncld. 

public, definition ofi s. 268, p. 619. 

what amounts to, p. 619. 
where no annoyance to public there is no, p. 621. 
gambling; in a public place is. p. 622. 
exhibition in a shop-wtndow is a, p. 622. 
lawful cremation is not, p. 623. 
offending the sentiments of a class is no. p. 623. 
convenience docs not afford defwjce, p. 624. 
no prescriptive right can be acquired to create, p. 624. 
civil and criminal liability, p. ^ 
liability of a master for acts of servants, p. 624. 
joint OHTiers, p. 624. 

prosecution under Criminal Procedure Code not a condition precedent, 
Situation of the place of, p. 625. 
statutory authority to commit, p. 625. 
spreading infectious and dangerous disease; s. 269, p. 626. 
syphilis, p. 626. 
oiolera, p. 627. 
inoculation, p. 627. 
plague, p. 827. 

small-pox, p 626. • 

glanders, p 627. 

dmng as above, malignantly, s. 270, p 627, 
disobeying quarantine law. s. 271, p. 628. 
adulterating food or drink for sale. s. 272, p, 629. 
sale of noxious food or drink, s 273, p. 6^. 
adulteration of drugs, s. 274. p. 632. 
sale of adulterated drugs, s. 275. p. 633. 

one drug as a different drug, s. 276. p. 634. 
fouling water o? public spring or reservoir, s. 277, p. 635. 
malcuig atmosphere noxious to health, s. JW8, p. 636. 
puni^ment for public—not otherwise provided for, s. 290, p. 655. 
continuance of—after injunction to discontinue, & 291, p. 656. 

Sre iNFEcrtoos Diseases ; Public Nuisakce 

Number- 

definition of, s 9, p. 44. 

Oath— 

what Uie word means and includes, s. 51. p. 81. 
refusing to take an, s 178, p. 423. 

making false statements on, to public servant, s. 181, P- 426. 
magistrate has power to administer, p 462. 


■Oaths or aihrmations— 

refusal to take—, s. 178, p. 423. 
false statement on—, s. 181, p. 426 
what are, s. 191, p. 461, 

Obliteration— 

of documents, an offence, s. 204, p '506. 


Obscene acts and songs— 

doing, singing, reciUng or uttenng, s. 294, p. 661 
Sfe Obscenity. 


Obscene books, etc.— • 


O 


tion, importation, printing public exhibition, or possession of, 
See OnsCENiTY. 


obscene matter, s. 292, p 657. 
«s. P 658. 

ncepticn is no, p 6^ 


). 624. 


292, 293. 
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Obscenit)'— coneld. 

purchase of obscene prints to entrap the seller, p 659 
liability of a newspaper proprietw for his servant’s acts, p. 659. 
exposing obscene matter for sale s 293, p. 661. 

Obsiructlng— 

the taking of property by authority of public servant, s. 183, p 435. 

sale of property by public servant, s. 184, p. 438 
public servant in discharge of his duty, s 186, p 440 
obstruction in discharge of public functions, pp 441, 443 
rescuing from custody, p. 444 
illegal attachment, p. 445 
search without seardi-warrant, p 445. 

no obstruction if no overt act done, p 445 
if order or warrant not legal, p 446 
penalty for—apprehension of oneself, s 224. p 561 
another, s. 2^, p. 564 
not otherwise provided for, s 225B, p 568 
a public way or line of navigation, s. 283, p 644 

. Obstruction— 

connotes physical obstruction, p 438 

in a public way or line of navigation, s. 283, p 644 

to a public dr^nage is mischief, s. 432. p 1073 

Occupier— 

of land not giving police information of not, s. 154. pp. 367, 368 
for whose benefit a not is committed, s 155, p 370 
agents of—when bable, s 156, p 371 

Offence— 

committed prior to the operation of the Code, p 2 
out of Bntish India, s 3, p 20. 
by servant of Queen within allied States, $ 4, p 21 
co-operation in committing—is an offence, s. 37, p 74 

several persons concerned in one act may be guilty of different offences, s 38, p. 75 
includes an abetment of an offence, p 78 
attempt to commit offence, p 78 
limit of punishment of—made up of several parts, s 71, p 116. 
pumshment of person found guilty of one of several, $ 72, p 128 
acts or omissions which do not constitute an— 
act of person bound by law, or believing himself bound to do it, s. 76, p 144. 
judge when acting judicially, s 77, p 147 
done pursuant to a judgment or order of a Court, s 78, p 148 
of person justified, or believing himself to be justified, in doing it, s 79, p 150. 

.. accident in domg a lawful act. s. 80, p 159 

act Lkely to cause harm, but done to prevent other harm, s 81, p. 160. 
of diild under 7 years of age. s p 167 

abiOTe 7, twit viwieT 12. asvd of immatUire wndetstanding, ^ 83, p. 1€8>. 
person of unsound mind, s 84. p 170. 
intoxicated persons, ss. 85, 86, p 185 

done by consent, not intended or known to be likely to cause death or grievous 
hurt, s. 87, p 187 

- not intended to cause death done by consent for benefit of a person, « 

p 190 

done for benefit of child or msane person, by or by consent of guardian, r 
p 193 

a person wi^.o'ri consent's. 9^P 197 

199 


when right of private defence exists,'ss. 97-106, pp. 2C6-235 
definition of. ss. 40. 177, expln 203, jqj 420, 504, 531, 543 
See Unnatural Offences. 

Offender— 

causing disappearance of evidence or giving false information to 8cie»s>- 
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Offender—cewfW. 

harbouring or taking or offering gift to screen, «. 212, 216, pp. 531, 543. 
screening an, from legal punishment 213. p. 534. 
public servant omitting to apprehend an. s. 221, p. 535. 


Of5cef— 

means a person exercising a delegated function of Government, s- 21, ninth, p 49. 
proiecuon from Q%ii liability, p. 149. 

prosecution, p. 149. 
definition of, s. 131, expIn., p. 317. 
falsification of accounts by, s. 477A, p. 1157. 
dfculation of false report causing officer to cmitiny. s. 505, p. 1264. 

Offices of nature— 

making atmosphere noxious, s. 278, p. 636. 


Omission— 

illegid—when included in the word “act", s. 32, p. 64. 
definition of, s. 33. p. 

effett caused partly by—and partly bj* act s. 36, p. 74. 
constituting an abetment sa- 107, 108. pp. 234. 242. 

togive information when illegal, ss. 118-120. pp. 262-26S. . 

produce document or give informatioa when bound to do so;, ss. 1 <d. 1<6, pp. 4io. ■»*’- 
give information under the Criminal Procedure Code. s. 176, p. 416. 
presumption of knowledge of an offence, p. 417. 
liability of a kemam, p. 418. 

N. W. P, and Oadh Land Revenue Act p. 419. 

Punjab Land Rcs-caue Act p. 418. 

Central Prmnnees Land Revenue Act P. 419. 

to assist a public servant i 1^, p. 447. ^ 

give information of offence by pefson legaDy bound to Inform, a 2C«. p. 
by pubffc sen*ant to apprehend offender, a 22], p. 555. 

convict A 222, p 536 

to apprehend, on the part of a public sers'ant a 225A. p. 567. 
causing obstruction to public way, etc, a 2S3, p. 644 

Opera tioD— 

extent of—of the Cod^ p. 1. 
date of. p. 2. 

offences committed, prior to—of the Code, p, 2. 
on piles ly onslalful person, p, 82. 
in emasculation, p 695. 
on eye, laAly p^omad, p. 8Z4. 

Order— 

by a public servant disobediencB of, 188, p. 449. 

faihire to attend, a 174, p. 410. 

in dvn suit p. 453. 
held to be \^d. p. -454. 

invalid, p. 454. 

should be directed to ^e accused, p. 415. 

public servant corr u ptly making an, a 219. p. 553. 

Out-boose— 

forms bouse in house-breaking, a 445, expIn, p. 1094. 

Outrage— 

of rdigiotis feelings, a 295,A, p. 674. 

upon a wf trr-gn to insolt her modesty, A 354, p. 849. 

Overawing— 

Government A 121A, p. 280. 

Govemor^Tereral. a 124, p. 285, 

Govemor, a 124. p. 2S3. 

Ueutenant-Govervor. a 124, p. 285. 
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Overawing— conetd. 

Member of Counal, s. 124, p 285 
by unlawful assembly, s. 141. p. 327. 

Owner— 

liability of—of land or his agent for not committed on his land or for his benefit, ss 154. 
156, pp 367, 371 
of non-resident co-sharer, p 369 
prosecution to be without delay, p 369 
or person for whose benefit not is committed, s, 155, p 370 


Ox— 

! illing. poi'oning, maiming or rendenng useless an, s 429, p 1068 
See Mischief 


Package— 

bearing false trade-mark, s 480, p IIK 

property-mark, s 481, p 1169 
sale of, hearing false trade-mark, s. 486, p 1174. 
making a false mark on, s 487, p. 1177. 


Pain— 

causing ol bodily, h hurt, s, 319, p 79S 
Painting— 

sale, etc., of obscene, s. 292, p 657. 


Panchayat— 

may be a Court of JusUce, s 20. ill, p. 48. 
member of—when he is a Judge, s 19, iH. (c), p 47. 

member of—assisting Court of Justice, etc. is a public servant, s 21, cl. fifth, p 49. 


Paper- 

falsification of a, a. 477A, p. 1157. 

Pardon— 

evidence under illegal, p, 467 

Parole— , 

State orisoner or prisoner of war going out of his parole is said to escape from custody, 
s. 130, p 313. 

Parties— 

comment on, in a case, s 499. excep 5, pp, 1212, 1229 
babihty for defamatory statnnents made by, p 1244. 

Partner— 

can commit breach of trust as to partnership property, p. 983 
dishonest removal of property by a, pp 983. It65 

Partridge— 

can be subject of theft, p 916 
Passenger— 

conveyed in an unsafe boat, s. 2^ p 6^ 

handing luggage to co-passenger to evade payment, p. 1040. 

travelling by railway m a higher class without paying for it, p. 1040. 

Patents, Designs and Trade-mark Act- 

trade-mark protected by, s. 478, p 1163. 

Pa>ing-ia slip— 

counterfoil of a—is valuable security, p 63. - 
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Payment— 

of money, forgery of receipt of, s. 467, p 1137. 

Peace- 

provoking a breach of the, s. 504, p. 1260. 

Peacock— 

can be subject of theft, p 916. 

Penal servitude— 

awarded in the case of Europeans and Americans in substitution for transportation, 
s. 56, p 93. 

one of the punishments under the Penal Code, s. 53, thirdly, p. 84. 
commutation of sentence of—without consent of convict, s 55, p. 93. 

See European and American. 

Penal Servitude Act— 

see the Appendix where it is set out in full. 

Penal statutes— 

construction of, p. 14. 

Penetration— 

sufficient to constitute rape, s. 375, expln.. pp 896, 899. 

unnatural offence, s. 377, expln., p. 904. 


Perjury— 

what amounts to, s. 191, p. 461. 

English law of, p. 461 

differentiated from the Indian law, p 461, , , . 

where Court has no authority to administer oath or alUnratJon or acts beyona its juns* 
diction, p. 461. 

none, where oath is under foreign law, p 461. 

before Court without jurisdiction, p. 462. 
criminating statement is no justification, p 465 
in Written statements, p. 465. 
abetment, p 466. 

illegality of trial does not purge, p 465. 

nondiability of the accused for giving false evidence, p 465. 

evidence under illegal pardon, p 467. 

false statements in accused's application, p. 466. 

balance-sheet, p. 467. 
darkhast, p. 467. 
in irregular trial, p. 467. 
from contradiaory statements, p. 480. 


Person— , 

every-—liable to punishment under Penal Code for offences committed irithin Briti». 
India, s 2, p. 5 
includes a foreigner, p 6. 

does not include a corporation, p 8. . ^ j is 

who IS liable to be tried in British In^a for an offence committed beyona it 
subjert to the Penal Code, s. 3, p. 20 
definition of, s. 11, p 44 

includes Government as representative of the whole community, p. 46. 
liability of every—for act done by several persons, s 34, p. 65. 


Personal safety— 

rash or negligent act endangering life or—. s 336, p 821. 
letting off steam near a crossing, p 823. 
throi^ing stones on a person’s house, p 823. 
causing hurt by act endangering life or—. s. 337, p. 823. 
negbgence with reference to a gun, p. 824. 

poisonous drugs, p. 824. 
operatHHi, p. 824. 



Penoaal safet>'— eoncld. 

causing gnevous hurt by art endangenng hfe or—, s 338, p 
sexual interCBurse causing injury to wife, p. 825 
death caused by allowing a cart to go unattended, p 825 
running o\"er by a caniage, p 825 
discharging a gun, p 825. 

Personating— 

a soldier, sailor or airman, s. 140, p 325 
public servant, ss. 170, 171, pp 3M, 395 
police-officer, for extorting money, p 394 
TOter at an election, s. 171D, p. 401 
another, for purpose of suit or prosecution, s. 205, p 508 
a juror or assessor, s. 229, p 579 
an imaginary person, p. 508. 

Personation— 

of a soldier, sailor or airman, s. 140, p 325 
public servant, ss 170, 171, pp. 393. 395. 
voter at an election, s 171D, p 401 
punishment for, s. 171F, p. 4(S 
for purposes of suit or prosecution, s 205, p 508 
of imaginary person, p. 508 

juror or assessor, s. 229, p 579- 
dieating by, ss 416, 419, pp. 1040, 1046 
at an examination, p. ICUl. 
before a public sers’ant, p. 1041. 
by witness, p 1042. 

false representation as to caste, p 1042. 
misrepresentation as to position in life, p. 1042. 
false statements as to name and performances .p. 1042. 
attempt at. p. 1277. 

Petition— 

containing defamator>' statements may be refused, p 1253. 
false statement m a, p 433 

Pickeung— 

threat of, p 1259 
Picture— 

drawing of a libellous, s 499. expln 4, ill (c), p 1211. 
Pigeon- 

can be subject of theft, p 916. 

Piles— 

operation oA, by an unskilful person, p 82. 

Piracy— 

what is, p 34 

evidence in cases of. p 37 

Place of worship— 

injunng or defiling, s 295, p 671. 

trespass should be in a place of worship, s. 297, p 679. 

mts^ief by fire to, s. 436, p 1076 

■house-trespass in a, s 442, p 1090 

Plague- 

negligence regarding spread of, p 627. 

Pfaim— 

false statement in a, how far a forgery, p 1147. 
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Plan- 


See Map or Plan. 


Plate— . . 

counterfeiting a. for committing forgery, ss. 472, 473, pp. 1150, 1151. 

trade or properly marie, s 485, p 1173. 

Plea of guilty— 

in murder cases, p. 751. 


Pleader— 

not liable for defamation for utterances in Court, p. 1237. ‘ 
imputation made by, p. 1247. 

Pleadings— 

defamatory statements made in, p, 1244. 


Pledgee— 

pledging the pledged property commits a breach of trust, p. 984 
Pocket— 

attempt to pick a, s. 511, ill (6), P- 1273. 


causing death by, p. 779. . 

rashness or negligence concerning; or omisrion to lake proper order with, s. 284, p. 647. 


attempt to murder by, s. 307, ill. (<fl, pp. 773. 778. 
administration of—with intent to cause hurt or grievous hurt, ss. 321, 326, 328, pp eu-, 


giving, to animal, for misdiief, ss. 428. 429, pp. 1066, 1068. 
procuring, to kill a person, p. 1276. 


Poisonous drugs— 

negligence with reference to. s 337, p 823. 
administering, to cause miscarriage, p. 787. 
procuring, to (dll a person, p. 1276. 

Police torture— 

death from, punishable under, s. 330. p. 813. 


Port-hole— 

entry through a, is house-breaking, s. 445, ill. (&), p. 1094. 


meaning of, s 27, p. 60 .. 

of property by a person through wife, clerk or servant, s 27, P- oosscs- 

under Pen,I Q)de, abragates the distinaion made by EngUsh law between posa5- 
sion and custody, p, 60 
instruments of coining, s. 235, p. 588. 

-r* '-!---- c. 242, 243, pp. 597, 598. 

p. 696. 

616 

. ■ p. 657, 661. 


theft by servant of property in— of master, s. 381, p. 932. . j „ an „ 1005. 

of property by the wife is not per s« the possession of the husband s 4 , p- 
manual possession not necessary in receiving stolen property, p. iwy- 
in cases of trespass must be actual, p. 1088 
of forged document, s. 474, p 1152. 

instrument for counterfeiting trade-mariL s. 485, p. 1173 
forged currency-notes, s. 489C, p 1180 


Postal receipt— 

of an insured article is not a s’ahiable security, p 64 
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Postman— 

setreting letters, commits misappropnation, p 974. 

Pow et-of-attoraey— 

IS " document", s 29, ill, p. 61 
forgery of a, s. 466, p. 1135 

Preamble— 

of the Indian Penal Code, p 2 
Pregnancj— 

meanmg of “ quick with child", p. 785 
'* with duld ", p. 784 
cau^g miscarriage, s. 312, p. 784 

without woman's consent, s. 313, p 786 
death caused in miscarriage, & 314, p. 786 
prevention of child being bom alive, s. 315, p. 787. 
causing death of quick unborn child, s. 316, p. 788 

Prehasiazry iarestigatioa— 

is a "stage of a judicial proceeding”, s 193, eapln 2, p. 475 
Premeditated fight— 

not protected by, s. 300, excep. 5, pp. 704, 738. 

Preparation—' 

of incorrect document by public servant, s, 167, p 389. 
to wage war against the Queen is punishable, s 122, p 284 
commit depredation on an ally, s. 126, p 310 
daooity, is punishable, s. 399, p 96(1 

what amounts to, in dacoity, s. 399, p 960 
assault, s. 3S1, p. 841, 
death, hurt, restraint for theft, & 382, p 934 

houso'trespass, s 452, p. 1100. 
house-brewing, s. 458, p. 1108 
is distinguishable from ‘ attempt', pp 1274. 1294 
IS a question of fact, p 1274 
law allows a locus penintenlice, p 1274 

Prescription- 

alteration of, may be forgery, p. 1147. 

Presence— 

not equivalent to complicity in a crime, p. 238 
suffiaent for convictron of murder, p 711. 
at extortion is not suffiaent for ctwiviction, p 939 
a bigamous marriage, p 1192 

Presidency— 

definition of, s. 18, p. 47. 

Presumption— 

where minor girl sold to brothel-keeper, &. 372. exjdn 1, p 880. 

bought by brothel-keeper, s. 373, expln. 1, p 892 
m cases of dacoity, p 952 

Previous conviction- 

enhancement of punishment in proof of, s. 75. p 132. 
doctrine of, does not apply to abetmmt, p 135 
attempt, p 13S 

convictions under foreign law, p 136. 
special or local law, p 235. 
evidence must be clear and prease, p. 136 
junsdiction of Magistrates, p. 138 
punishment to_be awarded, p. 141. 
record of previous convict) 
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P/iest— 

officiating at a bigamous marriage, p. 1193. 

Principal— 

under the Penal Code, see ss. 34-38, pp. 65-75, 
in the first degree, who is, p. 241. 

second degree, who is, p 241. 
cannot be punished as abettor, p 245. 

forgery of authority to receive pnncipal due on valuable security, s. 467, p 1137. 
Pfintine— 

or engraving defamatory matter, s 501, p. 1254. 

See Depamatio-m. 

Prints— 

sale of defamatory, s. 502, p. 1255. 

Prison— 

harbouring person who has escaped from. s. 216, p. 543. 

escape from—, intentional or negligent suffering of—by public servant, ss 223, 224. 
pp 558, 561. 

attempt to escape from—, ss 224. 225A, pp 561, 567. 

Prisoner— 

voluntarily allowing or suffering or aiding escape of State, ss. 128, 129, 130, pp 311' 
312, 313. 

Prisoner of Stat^— 

escape of, from lawful custody, s 128, p. 311 
Prisooer of war- 

escape of, from lawful custody, s 128. p. 311. 

Privacy- 

intruding upon the—of a woman, s 509, p. 1269 

entering into the room of a lady m the middle of night, p. 1270. 


acts done in exercise of the right of, s. 96. d 20i. 
against an act not an offence under the (^e. p. 204 
cannot be pleaded by aggressors, p 204 
when right of—exists, ss 97, 98, 99, pp. 205, 210. 2II. 
acts against which there is no right of, s. 99. p. 210, 211. 

. right of, s 99. pp 210, 211. ,nr>rphen- 

cannot be pleaded against an act of a public servant which does not ^use tne app 
sion of death or gnevous hurt. s. W (2), P 
an act done at the direction of a public servam 'w 
not cause the apprehension of death or gnevou 

when there is time to have recourse to public authorities, s 99. P 
permits the infliction of justifiable harm. p. 212. 
not allowed where more harm is caused than necessary', p. 212 
of the body, when right of—extends to causing death, s. 100, p 220. 

harm other than death, s. 101. p -"■ 
how long the right of—continues, s. 102, p 225. 
of property, when right of—extends to causing death, s. 103, p 226. 

less harm, s 104, p 

how long the right of—continues, s 105, p. 229 ,,.,.1 

• the exernse of the right of, s lOo, p 


excep i., pp. <u4, iou. 
in case of murder, p. 731, 
exceeding the right of, p 732 
threat of incantations giv’es no i 
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PfiTate defence— coneld. 

vrfjere it is no defence, p. 732. 

in cases of assault or cnminal force, s. 3S2, p. 844, 

Privation— 

of the sight of eye, is grievous hurt, s. 320, secondly, p 797. 
hearing of ear, is grievous hurt, s. 320, thirdly, p. 797. 
member or joint, is gnevous hurt, s. 320, fourthly, p. 797. 


Privilege— 


of Judges in defamation, p. 1236. 
counsel, pleader, etc, p. 1237. 
witness p. 1240 
parties, p. 1242. 
of statements made in— 
pleadings, p 1244. 
rqwrts, p. 1245 

protection of another's interest, p 1245. 

one's own interest, p 1246 


Prize-fight— 

persons sanctioning—guilty of manslaughter, p 190 
Proceeding— 

of a Court of Justice, forgery of, s. 466, p. 1135. 

report of, s. 499, excep. 4, pp. 1212, 1228 


Process- 

absconding to avoid, or preventing service or publication of—, or non-attendance in 
obedience to, ss. 172, 174, pp. 407, 410. 

Procltroatioi^ 

failure to attend, in answer to a, & 174, p. 410. 

Procuration— 

of minor girl, s. 366A, p 877. 
whipping, p 879. 

Fromiisory note— 

is property in cheating, p 1048. 

making false endorsement in, is forgery, s 464, ill (g), p 1115. 
antedating of, when forgery, s. 464, expl 1, ill. (e), p. 1115 

Promoting— 

hiring for unlawful assembly, s 150, p 356. 
enmity between classes, & ISSA, p. 362. 

Property— 

private defence of—Sec Private Defence. 

resisting seizure and obstructing sale of, or illegally bidding for—in contempt of lawful 
authority, ss. 183, 184, 185, pp. 435, 438, 439. 
fraudulent removal of, or claim to-^o prevent seizure as a forfeiture or in execution of 
decree, ss. 206, 207, pp. 509, 511. 

public servant disobeying direction of law, or framing incorrect record in order to save 
perwn from forfeiture of, ss. 217, 21^ pp. 547-549. 
omission to, resulting in obstruction to public road, s. 283, p 644. 
punishment for volimtarily causing hurt or grierous hurt to extort—or compel its 
restoration, ss 327, 329, 330, 331, jqi. 810, 813, 815. 
wrongful confinement to extort —or compel its restoration, ss. 347, 348. pp. 836, 837. 
includes cancelled cheque in, s. 40S, p, 978 
a health certificate is a, p. 1028. 

means movable property m ss. 403, 406, 420, pp. 968, 979, 1046. 
damage or harm to, in cheating, s. 415, p. 1022. 
cheating for inducing delivery of property, s. 420, p 1016. 
a certificate of having passed an examination is a. pp. 1028, 1049, 1(60 


L. C 47A. 
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Propertj'— condd. 

promissory note is a, p. 1048. 

See Criminal Misappr(»>riation ; Death ; Forfeiture ; FRAWinxNT' 
Deeds and Dispositions of Property ; Stolen Property ; Criminal 
Trespass. 

Property in possession of wife, clerk or serrant— 
explained, s. 27, p. 60. 

Property-mark— 

definition of, s. 479, p. 1165. 
distinguished from “trade-mark”, p. 1169. 

using false—; counterfeiting' or making or possessing instruments for counterfeiting. 

ss 481, 485, pp. 1165, 1173. 
selling goods marked with false, s. 486, p. 1174 
making or using false—on goods, etc., ss. 487, 488, pp. 1177, 1178. 
tampering with—with intent to injure, s. 489, p. 1178. 

Prostitution— 

marrying a girl for letting her for, p. 874 

sheltering a girl for letting her for, p. 874. 

procuration of minor girl for, s. 366A, p. 877. 

importation of foreign girl for, s. 366B, p. 879. 

selling or buying mmor for purpose of—, ss. 372, 373, pp. 886, 891. 

adoption of a girl by a dancing woman, p, 889. 

brothel, p 889. 

dev dast. p. 890. 
meaning of the term, p. 889. 

Proviso- 

construction of, m a statute p 17. 


wantonly giving—with intent to cause riot, s. i53, p. 360. 
caused by supposed witchcraft, p 6^. 

when—reduces murder to culpable homidde, s. 300, excep. 1. pp 703. 721. 

caused by words or gestures, p. 721. 

whilst deprived of the power of self-control, p. 723 

grave anti sudden, pp. 721, 724. 

not sought nor voluntarily provoked, p. 725. 

caused by adulterous intercourse, p. 726. 

adultery, but death not caused in a fit of passion, p. 728. 
confession by a woman of immoral <x>nduct P 729 
aburive words, p. 722. 
fear, p. 729. 

causing hurt or grievous hurt on grave an'd suddoi, ss. 334, 335, pp. 819, 820. 
assaulting or using criminal force othenrise than on grave, s 352, p. 843. • 

with intent to dishonour a person, s. 355, p. 
assault or criminal force on grave, s. 358. p 
given by insult, s 504, p. 1260. 

See Assault ; Criminal Force. 


definition of, s. 12, p. 115. 

punishment for obscene acts and songs done in, s. 294, p. 661. 


Public action— 

promise of, at an election, s. 171C, p. 400. 

Public convenience— 

offences affecting. Chap. XIV, p. 619. 

Public decency- 

offences affecting. Chap. XIV, p 619. 



Public drainage— 

mischief by causing inundation or obstruction, s. 432, p 1073. 

Public functions— 

■what are, p 443 

imputaiion on a public sen-ant regarding, s 499, creep 2, pp. 1211, 1226 
Public good— 

how far defence in defamation, pp 1211, 1225 
Public health— 

offence relating to—by polluting atmosphere, s. 278, p 636. 

water, s. 430, p 1069. 

by negligent or malignant act likely to cause spread of infectious 
disease, ss. 269. 270, m> 626. 627. 

Public justice— 

offences against. Chap. XI, p 460 
Public line of CLarigatioo— 

danger or obstruction to, s. 283, p. 644. 

See Public Way. 

Public mischief— 

statements conducing to, s. 505, p. 1264 
Public morals— 

offences affecUng, Chap. XIV, p 619. 

Public auisance— 

abatement of, ss. 23, 147, 268, pp 5$. 344, 625. 
de&ution of, a. 268, p. 619. 

difference between public and private nmsan^ p. 619. 

annoyance to public necessary, p. 621. 

gambling, p 622. 

lawful oemation is not, p. 623 

offending the sentiments of a class is not, -p. 623 

no presenpuve n^t can be acquired to maintain, p. 624. 

difference between civil and oiminal liability, p 625. 

liability of owner for acta of servant, p. 624. 

prosecution under Criminal Procedure Code not a condition precedent, p. 624, 
statutory authority to commit, p ^5.^^ 

)-662. 

s. 290, p 655 
3 291, p. 656 


Public peace- 

assembly likely to disturb—being a member of—after order to disperse, s 151, p 358. 
insult tending to disturb, s. 504, p 1260 

Public performance- 

criticism of the merits of a, s. 499, weep. 6, pp. 1212, 1230. 

Public place— 

what constitutes a, p 373. 

what is and is not, p 374. 

singing of obscene songs in a, s. 294, p. 661. 

misconduct by a drunken person in a, a. 510, p. 1272. 

Pubb'c policy— 

declaration of^ at an election, $. 171C^ p 400 
Public question- 

expression of opinion respecting, s. 499, excep. 3, pp 1212, 1227. 


Public river— 

not included, in public spiing, p. 6^ 
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Public toad— 

rash driving or riding on a, s. 279. p. €37. 
mischief by injuring, s. 431, p. 1072. 

Public safety- 

offences affecting, Chap. XIV, p. 619. 


Public servant— 

who are included in the term, a 21, pp. 48, 49. 
who are pro confesso, p. 52. 

statutory, pp. 52, 54. 

private defence against acta of, s. 99, p. 210. 
abetting an offence, s. 11^ p. 258. 

concealing design to commit offences, which it is his duty to prevent, s. 119, p. 254. 
voluntarily and negligently allowing prisoner of State or war to escape, ss 128, 129, 
pp. 311, 312. 

assault, etc, on—while suppressing riot, etc,, s. 152, p. 359. 
improperly taking a gratification, etc. 8 . 161, p, 375. 

abetting the taking of bnbe or gratification, ss. 161, 162. 163, 164, pp 381, 383, 384, 
385 

obtaining valuable things for inadequate consideration, s. 165, p. 386. 
disobeying direction of law, s. 166, p. 388. 
framing incorrect document, s. 167, p. 389. 
unlawfully engaging in trade, s. 168, p 391. 

buying or bidding for property, s. 169, p. 393. 
personating a, ss 170, 171, pp 393. 395. 
of contempts of the lawful authority of. Chap. X, p. 407. 
abscondmg to avoid service of summons, etc, issued by. s. 172, p 407. 
preventing service of summon^ etc, s. 173, p. 409- „ 

non-attendance in obedience to order from—or departure without leave of, s. 174, p, 4lif 
omission to produce or deliver up documents to, s 175, p. 415. 
give notice or information .to, s. 176, p. 416. 

to—of an offence committed, ss. 176, 202, 
pp. 416, 503. 

furnishing false information, s. 177, p. 420. 

respecung an offence committed, as. 177, 203, pp. 420, 5 (h. 
refusing to be sworn by, s. 178, p. 423. 

answer question of, s. 179, p. 424. 
rign statement before, s. I 8 (X p. 425. 

making false statements on oath before, $. 181, p. 426. . 5 ,- 

giving false information to make—use his power to the injury of another, s. 182. p 

resisting the taking of property by lawful authoritv of, s. 183, p. 435. 

obstructmg sale of proKity by lawful authority of, s. 184, p 438. 

illegal purchase of, or bid for property offered for sale by, s. 185, p. 439. 

obstructing in discharge of duty, s. 186, p 440. 

omission to assist—when bound fay law to give assistance, s. 187, p 447. 

disobedience to orders of—duly promulgated, s. 188, p. 449. 

threat of injury to, s. 189, p. 456. , . , . 

induce any person to refrain or desist from applying to- lor proi 
tion, s. 290, p. 458 

disobeying directions of law in order to screen offender, 8 217, p S4L 
framing incorrect record or writing in order to saeen offender, s. 218, p. 54 y. 
making order, etc., contrary to law, s. 219, p. 553. 

keeping person in confinement contrary to law, s. 220, p. 554. „„ gee 

omitting to apprehend, etc, person accused or sentenced, ss. 221 , 222 , pp 000 . > 

557 . 

negligently suffering escape of person from confinement, s. 223, p, 558. 
omission to apprehend or sufferance of escape on part of, s 225A, p no7. 
insulting or interrupting a—dunng a judiaal proceeding, s. 228, p- 574 -rtine 
committing culpable homicide by exceeding his powers, is not guilty of murder 1 
bona fide, s. 300, excepn. 3, pp 704, 733. ^ 
exceeding the powers given by law and comniitting murder, p. 73J. 
doing an unlawful act, p. 733. .. , , -jo? 338 op. 

causing hurt or grievous hurt to —to deter him from doing nis duty, ss. 00 . * 

816. 824. 

usmg criminal force towards, s. 353, p 84^ 
cnmmal breach of trust by, s. 409, p. 998. 
destroying, etc, land-mark fixed by, s. 434, p 1074 
register kept by a, forgery of, s. 466, p. 1135 
certificate given by a, forgery of, s 466, p. 1136. 
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Public servant— toneld. 

counterfeiting a property mark used by, s. 484, p. 1172. 
making false mark upon goods to deceive, s. 487, p. 11^. 

use of a false mark upon goods to decei\*e, s 488, p 1178 
imputation on public conduct of public servants, s. 4W, excep. 2, pp 

Public spring or reservoir— 

does not include public riv’er, p. 635 
punishment for fouling water of, s. 277, p. 6K. 

Public tranquiilit)— 

oflences against—, Chap VIII, p. 327. 

QTCulatmg false report with intent to disturb, s. 505, p. 1264. 

Public way— 

rash or negligent driving or nding on. s. 279. pp 637, 642. 
danger or obstruction in, s. 283, p. 644. 
obstruction should be to a pa^cuUr person, p. 645. 

Publication— 

of obscene books, etc, prohibited, s. 292, p, 657. 
proposal for lottery, s. 294A, p 666. 
banns of marriage, p 1189 

is an essential ingr^ent in the offence of defamation, p. 1214. 
communication to the person defamed is no, p. 1215- 
of defamatory matter in a newspaper, p. 1217. 
false rumour, a. 505, p 1264. 

Puffing- 

in advertisements is not cheating, p 1036 
Fuochayai— 

when a Judge, s. 19, p 47. 

Court of Justice, s. 20, p. 48. 
member of a, when a public servant, $ 21, filth, p. 49. 

Punctuation— 

construction of, in a statute, p. 18 
Punishable- 

meaning of the tenn, discussed, p 77. 

Punishment— 

when to be under the Penal Code, ss 2, 3, 4, pp. 5, 20, 21. 
different kinds of, for:— 
death, pp. S5, 90. 
transportation, pp. 85, 90 
penal servitude, p. 86. 
imprisonment, pp. 86, 91. 
forfeiture, p. 88 
fine, pp. 88, 92 
whipping, pp 89, 92, 879. 
detention in reformatories, p. 90 
power to commute or remit, ss. 54, 55, pp. 92. 93. 
fractional terms of, how calculated, s. 57, p. 94. 
where offence made up of several, & 71, p. 216 

1 where repetition of several offences consbtules offence 
character, p 119. 

2. single transaaion gives nse to different offences, p. 119. 

3. the same facts constitute different offences, p 124. 

4 the compound offence includes different minor offences, p. 
in cases of attempt and abetment of same offence, p. 128 
when conviction is in the alternative, s. 72, p 128. 
enhanced after previous conviction, s. 75, p. 132. 
value of property stolen is no test, p. 135. 
not applicable to attempts, p 135. 


1211, 1226. 


of the same 

125. 
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Punishment— eoacld. 

not in cases of conviction under foreign law, p. 136 

offences under special or local law, p. 136. 

See Remission of Punishment. 

Purchase— 

of property by public servant, s 169, p. 393. 

Purse— 

misappropriation of a, s. 403, expln 2, Ills (d), (e), p 969 
Pursuits— 

inability to follow ordinary, in grievous hurt, s 320, eighthly, p 797. 

Quarantine- 

disobedience to rules of—, s. 271, p 628 
■Queen— 

definition of, s. 13, p 45. 

servant of, s 14, p. 45. 

offences against-^ee State Offences 

Queen's coin— 

what is a, s 230, p. 581. 

Questtoo— 

refusing to answer a—put by a public servant, when an offence, s. 179, p 424. 
refusal to answer questions by a policcKifficer under s. 161, Crim. P. C., no offence, p. • 
complainant not punishable for refusing to answer, p 424. 

Quick unborn child- 

causing death of, s 316, p. 788. 

Quick with child- 

meaning of the expression, s. 312, p. 784. 

Hallway passenger— 

travelling by a higher class without payment, p. 1042. 
handing over luggage to co-passenger to evade payment, p. IWO 

Hailway thefts— ' 

deterrent sentences should be passed, p 929. 

Railway tickets— 

are property in cheating, p 1028. 
exchange of, is misappropnation, p 975. 

Ransom- 

kidnapping or abduction for, s. 365, p 869 


punishment for, s 376, p. 896 
definition of—, s. 375, p 896. 
when husband may commit, s 375, excep, p. 896 
consent in rape, p 898 

consent by idiot or woman of unsound mind, p. 898. 
intoxicated woman, p. 898 
obtained by fraud, p 898. 

fear, p. 898. 

prior to act, p 898. 
sleeping person cannot ctmsent, p. ^3. 
indecent assault is not an attempt to commit, p 900 
penetration is an element of the offence, p 899. 


Kape— eoncld, 

physical incapaaty is a good defence, p 901. 

djnng declaration, p 902 

etidence of previous connection, p 9(C. 

in India potency has to be proved, p 901. 

collateral evidence in confirmation or otherwise, p 903. 

complaint by prosecutrix, p 902. 

false djarge of rape, p 903. 

punishment in degrees, p 903 

distinguished from adultery, s 497, p 1199. 

attempt to commit, pp. 1279, 1288 


Rash and negligent aa— 

m dnv’ing or ridmg, s 279, p. 637 
navngating a v’cssel. s. 280, p. 641 
on pubbc way, s. 283, p. 644. 
in dealing with poison, s. 284, p. 647. 

fire. a. 283, p. 648 

explosive substance, s 286, p. 650. 

machinery, s 287. p 651. 

with respect to pulling down or repairing buildings, s 288, p. 653. 

animd, s. 289, p 653. 
causing death by, s 304A, p. 761. 

endangering life or personal safety of others, ss 336, 337, pp 821, 823. 
See Public Way. 


Rash driving— 

on a pilblic road, an offence, s. 279, p. 637. 

funous dnvinr, p. 638. 

driving buUodcs without nose-strings, p 638. 

presence of any person on road not necessary, p. 638 

contributory negligence, p 640. 

liability of master for the—, of his sevant, p 640. 

joint liability, p. 641. 

Rashly or segligeatly— 

occurring in ss 280. 284, 285. 286, 287, 304A. 336, 337, 338 
Rash navigation'— 

when it amounts to an offence, s 280, p. 641. 
boat upset for want of ballast, p. 642 

Rashness, culpable— 

what amounts to, p 638 
Iteasoa to beb’eve— 

definition of, s. 26, p. 59 
Reasonable apprehension— 

of danger in private defence, p 226 
Reasonable means— 

to find owner of lost property, s. 403, expln 2. pp 969, 973 
Recapture— 

of prisoner of State or war, s 130, p 313 
Receipts— 

forgery of, of payment of money, s 467, p 1137. 
an offence, p 1146. 

Receiving— 

property taken from an ally of Government, s 127, p 311. - 
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RccciWug—i’OBfW. 

a person as a slave, & 370, p. 883. 
counterfeit currencj’-note, s. 4S9B, p. 1180. 

Rcccivinp stolco pfopcrf>'~ 

what is stolen property, Sv 410, p. 1005. 
how punishable, s. 411, p. 1005. 
in the commission of a oacoity, s. 412, p. 1017. 
habitually—or dealmg with, s. 413. p. 1019. 

Receptacle— 

breaking open any dosed, s. 461, p. 1111. 

meaning of the term. p. 1112. 

used for counterfeiting trade-mark, s. 4S0, p. 1165. 

propaty-mark, s. 4S1, p. 1169. 
sale of, bearing false trade-mark. s. 486, p. 1174. 
making a false mark on a, s. 487, p. 1177. 

Record— 

public senrant framing incorrect—to sa\T offender from punishment, s. 218, pp. 54^ 550. 

with intent to cause loss to Co\'emment, p 
without any sudi intent, p 551. , 

actual commission of offence not necessary, p- 5oi. 

forgerj* of, s. 466, p. 1135. 

Reformatories— 

detention in, p. 90. 

Refund— ^ 

of the amount of fine paid, not allowed, p. 107. 

Refusal— 

to disperse unlawful assembly, s. 151, p. 358. 

take aath when lawfully required, s. 178. p. 423. 
answer questions, k 179, p. 424. 
sign statement, s. 180, p. 425. 
deposition, p. 425. 
reedpt for summons, p. 425. 
sersw as a speaal constable, p. 409. 
to sign or recci\*e summons, no offence under s. 173, p. 409 
mere—is not resistance under, s. 183, p. 435. 

Regisicr— 

jamnbandi is a, p. 419. 

forging a—of bitth, baptism, marriage, or burial, s. 466, p. 1135 
a mamage register, p. 11^ 
goods register, p. 1136. 
diclan register, p. 1160. 

Release— 

fraudulent, of any demand or claim, ss. 421. 422, 424, pp. 1032, 1(63, 


Religtoa— 

offences relating to. Chap. XV, p. 671. 
Religious assemb!)'— 

punishment for disturbing a, s. 296. p. 676. 
disturbing, by sajmg * aminp. 637. 

' mantra p. 678. 
music, p. 678. 

Religious ceremonies— 

disturbance of, s. 296, p 676. 

Religious feelings- 

outrage of, s. 295A. p. 674. 



Religious feeliogs— 

uttering words, etc., with intent to wound, s 298, p 682 
interpolation of a forbidden chant is an offence, p. 683 
exhibiting cow’s fle^ for wounding, p. 683, 
swearing on cow’s flesh not an offence, p. 683. 
throwing dirty dothes, p. 683 

wilful pollution of food served at a caste dinner, p 683. 
Religious object— 

defiling of, for insulung religion, s. 2^, p. 671. 
should be inanimate, p. 671 
defiling an idol, pp 671, 672 

Religious purposes— 

pictures, engraidngs, etc, for, are not obscene, s. 292, p. 657. 
Religious worship— 

disturbance of, s 296, p. 676. 


Removal- 

dishonest or fraudulent, s 42-1, p. IffiS 
by partner, pp 983, 1055 
dunng attachment, p 1055. 
under an illegal order, p 1056. 
of crops by tenants, p. 1056. 
rerao\'^ under bona fide dispute, p. 1056. 
fraudulent removal of property, s 206, p 509 
of person as a slave, s. 370, p. 883. 
property-marki s. 489, p 1178. 

Recmssion— 

of punishment, ss. 54 , 55, pp. 92, 93. 

\noiating conations of, s. 227. p. 573. 

Repetition— 

of nuisance after injunction to discontinue, s. 291, p. 656. 
theft, IS grave offence, p. 928. 
defamation is an offence not less heinous, p 1217. 

Report— 

pubLc servant corruptly making a, s. 219, p 553 
circulating false, to inate to mutiny, s. 505, p 1264. 
of proceedmg m a Court of Justice is pnvileged, p. 1245. 
must be fair and accurate, p 1229 
of an officer in execution of duty to his superior, p. 1245. 


Reputation— 


general, evidence of, in bnbery cas^ p 


Res nullius— 

cannot be the subject of receiving, p 1009 
Rescue— 

of prisoner of State or war, s. 130, p 313 

a person from custody of Court peons, p 444. 
any person from lawful custody, s. 225, pp 564, 565 
meaning of the term, p 665.^ ^ ^ „ 


ted. p. 572. 
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Jlescue— eomid. 

detention under s. 54, Criminal Procedure Code, p, 572. 
of person arrested by police, p. 83i 

Reservoir— 

fouling water of a public, s. 277, p. 635. 

Resistance— 

to officer acting without warrant or illegal warrant, p. 213. 
the execution of a not strictly legal order, p. 214. 
distraint, p. 343, 
public officer, p. 343. 

the recapture of prisoner of State or war, s. 130, p 313. 

*• .. *" p. 327. 

183, p 435. 


uiuU ui uijMluua, p. tytt. 

the taking of property by a public servant without a warrant, p. 438. 
a process of dvil Court, p. 442. 
the discharge of public functions, p. 443. 
the taking into custody, p. 444. 
illegal attachments, p. 445 
none, where no overt act done. p. 445. 

order or warrant illegal, p. 446. 
to apprehension of himself for an offence, s. 224, p. 561. 
lawful custody necessary for the offence of escape, p. 562. 
escape with consent no zniugation. p. 563. 

police*officer should show the authority under which he acts, p. 563. 
apprehension of another, $. 225, p. 564. 
apprehension, s. 226B, p. 568. 

Restitution of stolen property- 

corrupt agreement to help in, ss 213, 215, pp. 534, 540. 

Restoration of property- 

offering bribe for, s 214, p. 536 
causing hurt for, s. 330, p. 813. 

grievous hurt for, s. 331, p. 815. 
wrongful confinement for, s. 348, p. 837. 


Restraint— 

See Wrongful Restraint. 

Retaining— 

stolen property, preparation to cause death, hurt or restraint, s. 382, p. 934. 
stolen property, s. 412, p 1017. 

Return- 

unlawful—from transportation, s. 226, p. 573. 


Revolver— 

not an explosive substance, p. KO. 


Reward— 

acceptance of, as a bribe, s 161, p. 373. 

Riding— 

rash or negligent—on public way, s. 279, p. 637. 
Rigorous imprisonment—i 

a kind of punishmentV^s, 53, p. 84. 


Ring— 

misappropriation of, s. 403, expln., 2, ilL (/), p. 969. 
throwing of. in nver, is mischief, s 425, ill. (c), p 1057. 
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Hioting— 

and Erie%T3us hurt, joint liability for, p 121 
when unlawful assembly is cuilty of, s 146, p 339 
punishment for, s 147, p 339 
a sudden quarrel is no, p 341 
forable entry, p. 341 

a nght to possession does not excuse, p 341 
defence of property, p 341 
pn%*ate defence how far a justification, p 341 
enforcement of a right, p 341 
resistance to distraint, p 343, 

public officer, p 343. 
pres'cnting cow killing, p 343. 
recovenng possession of cattle, p. 344 
separate trial of opposite factions, p 34S 
cumulative sentence, p 345 
when aimed with deadly weapons, s 148, p 347. 

each person in a riot guifly of offence committed by another, s. 149, p 349. 
act done in prosecution of common object, pp 351, 353 
commission of murder in prosecution of common object, p. 352. ^ 

person having no common object to do a particular offence is not liable for com¬ 
mission of it by others, p 354 

person retiring from a fight has no common cbject with others, p 354. 
hiring person to lake part in, s. 150, p. 356 

knowingly joining or continuing In assembly of five or more persons after it has been 
commanded to disperse, s. 151, p 358 
assaulting, etc., public servant suppressing riot, s 152, p. 359 
provoking a, s. 153, p 360. 
promoting enmity between classes, s. 153A. p. 362. 
not giving the public notice of, $ 154, p 367 
person on whose behalf—takes place, his liability. » 155, p 370 

liability of bis agent or manager, s 156, p S72. 
harbouring persons hired for unlawful assembly, s. 157, p 371, 
being hirra to take part m. s. 158, p 372. 
distinguished from ‘ affray p 374 

causing—by disobeying orders of a piiblic servant, s 188, p. 449 
nivei— 

mischief by iniuiy to, s. 431. p. 1072 
property found drifting in a, p. 973 

Hoad- 

destroying or injuring a public, s 431, p 1072. 
rash driving or riding on a, s. Z79, p. 637. 
non-observance of the rule of the, p. 637. 

See Public Road. 


■Robbers— 

penalty for harbouring, s. 216A, p. 545. 


Robbery— 

habituaf association for committing, is thuggery, s. 310, p 783. 
definition of, s. 390, p. 943. 

is an aggravated form of theft or extortion, p 943 
hurt independent of theft does not constitute p 945 
punishment for simple, s. 392, p 948. 
attempt to commit, s. 393, p. 950. 

causing hurt while committing or attempting to commit, s. 394, p. 950 
with attempt to cause death or grievous hurt. s. 397, p. 956. 
attempt to commit—when armed with deadly weapons, s. 398, p 939 
belonging to or bemg associated with a gang for the purpose of committing, s. 401, 
p. 964. 

when it becomes dacoity, s. 391, p 946. 

See Dacoity. 


Rule of the road— 

non-obser\’ance of the, is negligence, p. 637. 
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KunK^uf— 

drcubUon of a false, s. 5C6, p. 1284. 


Rupee— 

misappropriaUoa of, s. 403. cxpln, 2, iU. {«>, p. 9S9. 

Rupees— 

Sft Comp.^n'y's Rltees: FojuKjtxaiD Rltee, 


Sifet>'—■ 

public, Pjap. XIV, p 619. 


deft.’iition of, s. 131, p 317. 
abelrocnt of mutiny by, s. 131, p 317. 

—if CKnfSJtted. s. 132, p 319. 

superior officer, ss. 133, 134, pp 319. 320. 
desertion of, and in<5ubordination by. ss. 13^ 135. 13S, pp 321. 322. 323. 
coactalmcnt on a x'tssd, s. 137, p 323. 
false perso-naiioa of—.s. 140, p 325. 

arculation of rumour to cause mutiny by, s. 505, p 1284. 


Sile— 

bv public servant, ob<rurtton at a. s. 1S4. p 43S. 
il’fpal bid at a. s. 1S5, p 439. 
of noricMs fc'>d or drinV. s. 273. p 630l 

dniS or medidne. $. 275, p 633. 
ob.*«ne books, etc., prohibited, ts. SC, 293. pp 657, 660. 
a person as a s3a\*e. s. 370, p $53. 
a minor for the purpose of prwritutron, s. 572, p RSS. 

Sec Dsccs; FOOD <» Drink. 


Solt¬ 
is movable ptiperty, in theft, p 916. 
Rxmple— 

cbeatias by a false, s. 415, ifL (e), p 1022. 


Siaad— 

is rot a S'aJuable ssecuritj', p 64. 
fabricaiicn of a, p 1147, 

Sct tm iag an offender— 

pivLiff fa].«e informaricn for the purpose of. a 201, p 4.^ 
accepting conddeiaiicn for, a. 213, p 534. 

offering consideraiion for, a. 214, p S55. , , r, KSS. 

not puTushable where offence might have been compounded, s. -14, ererp., p 
public sen-ant disobeying law for, a. 217. p 547. 

framing incorrect rcconJ for, s. 218, p 549. 


ea-b-Tiitinc a fal-st, s. 2SI. p 643. 

mischief by destrojing. moving or rendering less useful a. s. P 
Seil— 

maldnc or counterfeiting a—or possesdng cwmterfdt—with inteit to co5'-"'J' f-NPri"' 
SSi. 472. 473. pp. 1150, 1151. 
pini«hable othenrise, s. 473. p 1151. 


burying or di'sposal of a dead diild, a. SIS, p 792. 
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Scent— eoHcld, 

wrongful confinement in, & 346, p. 836 
kidnapping for confinement in, s. 365, p, 869. 

Scenting— 

of letters by postman, p. 974 
document with fraudulent intent, s. 477, p. IISL 

\ 

Section- 

definition of, s. 50, p 81. 

Security— 

See Valuable SECURtiY. 

Sediuon— 

vords or acts intended to cause, s. 124A, p. 256. 
mtention is the gist of the offence, p. 2^. 
mnuendo, p. 292. 

N-isible representaUons, p 295. 

'attempts', meaning of, p 296. 
hatred, or contempt, p. 297. 
disaSection, meaning of, p. 297. 
government established by law in British India, p. 299. 
inatement to secure ‘ Swaraj p. 300. 


liability for extiaets from other papers, p. 304 

seditious meetings, p 305. 

evidence of pubucacicn, p. 305. 

intention as gathered from other articles, p. 306. 

preface of a book, p. 307. 

speeches not charged as seditious, p. 307, 


Seditious meeting— 

Lability for, p 305 

Seduction— 

of ofbeer, soldier, sailor or airman, s 131, p. 317. 
kidnapping or abducting a woman with a view to, s. 366, p. 870. 
procuration of minor girl for, s. 366A. p. 877. 
per se is not offence in England or India, p 874. 
concealmg person so abducted, s 368, p. 881. 

SeJf-cootroJ— 

want of, how far an excuse in cases of murder, p 723. 

Self-preservation— 

how far an excuse, p 165. 

Selling— 

a person as a slave, s. 370, p. 883 

a girl for prostitution, s. 371, p. 835. 

gows with false trade-mark, a 486, pp. 1174, 1175 

counterfeit currency-notes, s. 489A, p 1179. 

machinery for counterfeiting currency-notes, a 489D, p 1181. 

defamatory prints or engravings, a 5(C, p 125^ 

Sentence— 

commutation of, ss. 54, 55, pp. 92, 93. 
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Seatences— 

cumulative, in rioting, p. 345. 

Separable offences— 

how sentences to be admeasured on conviction of, p. 119. 
Sepulture— 

trespass in a place of, s. 297, p. 679. •’ 

Series of acts— 

liabjlity for participation in, s. 37, p. 74. 

Servant— 

of the King, who commits oUence in a fordgn State, s. 4, p, 21. 
meaning of the term. s. 14, p 45. 

property in possession of—is in possession of master, s. 27, p. 60. 

rash driving by, master’s liability for, p. 640. 

publication of obscene matter by, p. 6M. 

liabiiity of—for theft committed at master’s order, p. 912. 

theft by—of master's property, s. 381, p. 932. 

who IS a. p. 932. 

misappropriating master's property, p 974. 
cnmmaf breach of trust by, s. 408, p. 994. 
commission obtained by, on payment, when punishable, p 995. 
receiving goods imowing them to have been stolen, p. 1(X)5. 
negligence of, in mischief, p. 1063. 

falsification of atcounts by, s. 477A, p. 1157. , . 

Sec Public Servant. 

Servant of the King- 

definition of, & 14, p. 45. 

Service— 

to attend on, etc., helpless persons, s. 491, p. 1184. 

Service of process— 

See Process. 

Service of summons— 

* See Summons. 


Servitude- 

penal, ss, 53, 55, pp. 84, 93 
Several offences— 

limit of punishment of, s. 71, p. 116. 

Severance— 

of property, in theft, s. 378, expln. 2, p. 907. 

Sexual intercourse— 

by a man with his wfe causing grievous hurt, s. 338, P„824. 

may be rape, s 375. etcep, p 896. 
imder deceit of lawful marriage, s. 493, p. 1185 
amounting to adultery, s. 497, p. 1199. 

Ship- 

rash navigation of—conveying passengers for hire in overloaded or dangerous, 
282, pp. 641. 643 

upsetting of, for want of sufficient ballast, s 28(L p. 64^ 
casting away of a, is mischief, s. 425, ills, (e), (/j, p. 1057. 

See Vessel. 
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Shooting— 

accidental, p 159 

■with intent to kiU, a. 307, ill (a), p. 772. 
causing hurt by, ss- 324, 326, pp. 8C6, 80S 

Sight— 

of the eje, pn\’ation of, s. 320, secondly, p 797 
Sign— 

refusing to—confesaon, p 425. 

deposition, p 425 
receipt for a summons, p. 425. 
a false certificate, s. 197, p 493 
deed or instrument, s. 423, p. 1054 
document, s. 464, p 1114 

Signature— 

refusa] to affix, on statement, s 180, p 423 

of one's own name may be forgeiy’, s 464, expln. 1, pp. 1115, 1129. 
Signs— 

m sedition, s. 124A, p. 286. 

outrage of religion, s. 295A, p. 674. 
defamation, s. 499, p. 1211. 

Singer— 

comment on performance of, s. 499, ^th ex<»p. ill (c), p. 1230. 

Singular oumbet— 

includes plural, s. 9, p 44. 

Slander— 

is actionable only if it tends to public injury, p 1221. 
under the Penal Code is included in defamation, p 1221. 

■diners from libel under English law. p. 1221. 

See Dctammion. 


Slavery— • 

kidnapping or abducting in order to subject to, s. 367, p 880. 
dealing with persons as slaves, a. 370, p. 883. 
meaning of the term slave, p. S84 
habitually dealing in slaves, s. 371, p. 885. 

Slight harnv— 

act causing—not an offence, s. 95, p. 201. 

Small-pox— 

carrying a child having—through street, p 626 
refusing to remove a child having—to hospital, p. 627. 

Social intercourse— 

refusal to have, p. 1262. 

Sodomy^— 

See Unnatukal Offence 


Soldier- 

definition of, s. 131, expln, p. 317. 

abetment ol assault by—on superior offioers. ss. 133. 134, pp 319. 320. 
desertion of,'and insubordination bv. ss. 135, 136. 138, pp 321, 322, 323. 
false personation of—, s. 140, p 325 
circulating rumour to incite, to mutiny, s. 5(B, p. 1264. 



1496 


LAW OF CRIMES 


Solenu) affirmatioQ—' 

included in the term ‘ oath s 51, p. 81. 

Solicitor- 

See Attornev, 

Solitary confineffleot— 

rules regarding sentence of—, and execution of such sentence, ss. 73, 74, pp. 130, 
can be award^ in a sumniary trial, p. 131. 
cannot be inflicted for offences under special or local law, p. 131. 

when the sentence is of fine only, p. 131, 

.. in cases of security for good behaviour, p. 131. 

limit iof, s. 74, p. 131. 

Soogs — 

obscene, singing of, s 294, p. 661. 

Sound— 

making a, to wound religious feelings, s. 298, p. 682. 

insult modesty of woman, s. 509. p. 1269. 


Sovereign— 

of the United Kingdom denoted in the Code by the word " Queen", s. 13, p. 45. 
exemption of, from the provisions of the Penal Code, p. 7. 
between, and his subject there can be no act of State, p. 155. 

Sovereign*— 

attempt to melt, p. 1291. 

Special contuble— 

refusal to serve as, no offence under, s. 173, p. 409 
Special law— 

is not affected by the Penal Code, s. 5, p. 39. 

meaning of term, s. 41. p. 78. 
offence extended to breadi of, in certain cases, s. 40, p. 77. 
conviction imder, good, although the act is an offence under the Code, p 39. 

Speech— 

comment on a public, no defamation, s. 499, excep. 6, ill. (&), p 1213. 

Spleen— • 

rupture of ^seased, death caused by— 
is hurt, pp. 698, 797. 
gnevous hurt, p. 801. 
criminal force, p. 842. 

Sports and exercises— 
hurt caused in, p. 189. 

Spring— 

See Reservoir. 


in a vital part causing death is murder, p 717. ... 

causing hurt or grievous hurt by instrument for, ss. 324, 32 d, pp. oOb, ous. 


Stamp- 

See Government Stamp. 

Sute offences— 

what acts 'constitute—, Chap Vl, p 273. * 

circulating false report with intent to cause, s. 505, p. 1254. 
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State prisoner— 

allowing or aiding escape of—, or haitounng—. ss 128, 130, pp 311, 313 
definition of, p. 311 

Statement— 

punishment for refusing to sign, s 180, p 425 
made on oath or affirmation, s. 181, p 426 
to public sers’ant, s 182, p. 427 
in protection of own interest, p. 1246 

another’s interest, p. 1245. 

Without good faith, p 1247 
about a false report s 505, p 12&1 


Sututc— 

oinstruction of penal statutes, p 16 

reports of the Indian Law Commissioners, p 16 

headings, p 16 

illustrations, p 17 

marginal notes, p. 16 

proceedings of the Legislative Counal, p 16 
provnsos, p. 17. 
punctuation, p 18 

reports of Select Committees of the Legislative Counal, p 16. 
statement of objects and reasons, p 16. 

Statute 3 & 4 V7m. IV, thap 85 (Acl for ike belter Got ernmenl of India )— 
provisions of—not aflected by the Penal Code, s 5, p 39 
Stealing— 

kidnapping or abducting child under 10 lor, s 369, p 883. 
one’s own property, p. 912. 

See Theft. 


Steam— 

letting off, near, a crossing, p. 823 
Stolen property— 

offering or taking gift to help in the restoration of—without using means to bring 
offender to justice, ss 214, 2l3, pp 536. 540 
restoration of, p 928 
definition of, s. 410, p 1005 

dishonestly receiving, punishment for, s 411, p 10(6. 

coming mto the possession of the owner before its receipt by the person accused of 
receiving it, p 1007. 

any profit to the receiver not necessary, p 1009. 

manual possession not necessary, p 1009. 

false claim is not receipt, p. 1009 

husband and wife, p 1010 

joint Hindu family, p 1010 

joint possession with the thief, p 1010 

receiver is guilty though prinnpal is not, p 1009 

res nulltus cannot be the subject of recriving, p 1(X)9 

receiving by servant, p 1012. 

person committing theft or criminal breadi of trust is not liable as a receiver, p 1016. 

receiinng when obtained m a dacoity— punishment, s 413, p 1017. 

prosecution to prove guilty knowledge, jk 1018 

habitually dealing in—punishment for, s 413, p 1019 

assisting in the concealment of, s 414, p 1(^ 

See Concealment. 


Stones— [ 

are movable property in theft, p 915 
throwing of, on a person's house, pp 797, 823 
mutual, death caused in, p. 801. 

Strangulation- 

causing death by, p 696 
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Territorial operation— eoncld. 

Governor-General, Governors, Members of Council, High Court Judges, p. 6. 

ambassadots, p 7. 

foreign sovereign, p. 7. 

sovereign, p 7. 

alien enemies, p 8. 

foreign army, p. 8 

Indian Princes, p. 7. 

warships, p 8. 

Territorial Waters Jurisdiction Act— 
extent and application of, p. 18. 
institution of proceedings against a foreigner, p. 19 
terntorial waters, definition of, p. 18. 

Testamentary documents— 

See Will. — 


Testicles— 

causing death, by squeezing of, p 6%. 

Theft- 

assault or criminal force in attempt to commit—from person, s. 356, p. 852. 

kidnapping or abducting child under 10 for, s. 369, p. 883 

definition of, s 378, p 907. 

punishment for, s 379, p. 908 

contrasted mth larceny under English fasv, p 908 

1. taking, p. 921. 

cases of bona fide dispute, p. 910. 

no wrongful gain is necessary, p. 910. 

taking need not be permanent, p 910. 

property taken by mistake, p. 912 

stealing one's own property, p 912. , .... 

remosml of a debtor’s prowrty to enforce paymerit of debt, p 913. 

servant's liability for act done at the direction of his master, p. 912. 

obtaining a cigarette from an automatic box, p 914. 

2 movable property, what it includes, p 914 
animals, p. 916. 
bull. p. 916 
carcass, p 917. 
cattle, p. 917. 
fish, p 917. 
partridges, p 917. 
peacocks, p. 917. 
pigeons, p. 917, 
boat, p 916. 
earth and stones, p. 915 
gas, p 916. 
human body, p 916 
salt, p. 916 
trees, p. 916 
valuable secunty, p. 916 
water, p. 916. 

3. possession, p 918 

in joint possession, p 921. 
of property while under attadiment, p. 9W. 
symbolical possession, s. 379, p, 920 
regarding which possessory ordw is made, p 921. 

4 consent, p 922 

unauthonzed consent, p 923 

5 moving of property, p 923 

as between husband and wife, p. 925 
English law, p 925 
Hindu law, p 925 

Mahomedan Jaw. p. 925 ^ . ’ 

wecessitas inducit privileitum quo ad futa pneata, p. 926 
abetment, p. 926 
presumption, p 926 
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Theft— toneli. 

\‘enue, p. 927. 
joint tnal, p. 927 
joinder of charges, p 927 

theft and concealing of stolen property, p 927. 
house-broking, p 927. 
receipt of stolen property, p. 927. 
mischief, p 927. 

conviction for a different offence, p. yZi. 

i^tition of, IS a grav-c offence, p. 9^ 

single or several thefts, p. 928. 

restoration of stolen property obtained m, p 928 

railway thefts, p 929. 

in a dwelling-house, etc., s. 380, p. 930. 

by clerk or servant of property in possession of master, s. 381, p. 932. 

after preparation for causing death or hurt, s. 382, p. 934 

distingui^ed from ‘ extortion ’, p. 936. 

when amounts to robbe^, s. 390, p. 943. 

differentiated from ‘ cnminal misappropriation p 970. 

attempt to commit, p. 1277. 

See Clerk ; Servant. 


Thieves— 

punishment for belonging to a gang of, s 401, p 964. 
See Cano of Thiev-es 


Tluns— 

in counterfeiting, s. 28. p 61 


acts done under—when no offence, s. 94, p 199. 

of injury to public servants or to induce persons to refrain from applying to public 
servants, ss 189, 190, pp 456, 458. 
incantation, affords no excuse for murder, p 732 

grievous hurt, or death or of accusation of an offence made to commit extortion, ss. 
385, 387, 389, pp 940, 941, 942. 
in cases of extortion— 

of publishing libel, s. 383, ill. (a), p 935 
wrongful confinement, s 383, iH. (5), p 935 
ploughing up field, s 383, ill. (c), p 935 
gnevous hurt, s. 383, ill (d), p. 935 
criminal accusation, p 937. 
incendiarism, p. 938. 
loss of appointment, p 938 
criminal charge, p 938 
wrongful confinement, p 938 
in cases of criminal intimidation, s 503. p 1257 
of vengeance, p 1258. 
excommunication, p 1259 
picketing, p. 1259 
social boycott, p 1259 
to kill a person, p 1259. 

get a person dismissed, p 1259 

imprisoned, p 1259. 
ruin a man by false cases, p 1259. 
person threatened must be interested, p 1260 
to cause hurt or destruction, s. 506, p 1^. 

of Divine displeasure ; inducing a person to do or omit anything, s. 508, p 1268. 

See Injury. 


Thug— 

definition of, s. 310, p 783. 
punishment for being a, s. 311, p. 783. 


Thumb impression- 

opinion of an expert in, in forgery, p 1133. 
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Tickets— 


See Railway Tickets. 


Token— 

carrying, of a public servant, & 171, p. 395. 
soldier, s. 140, p 3K 


Title— 


meaning of—in s 463, p 1114. 

Tooth— 

fracture or dislocation of—is "grievous hurt”, s. 320, seventhly, p. 897. 
Torture— 

in order to extort property, etc., ss. 327*329, pp. 810-813. 
to extort confession, ss. 330, 331, pp. 813, 815. 

Trade— , 

public servant unlawfully engaging in, s. 168, p. 391. 
lending money on interest is not. p. 392. 
enactments prohibiting public officers from, p. 391. 
in goods having counterfeit trade-mark. s. 486, p 1174. 

Trade-mark— ' 

what is a, s 478, p 1163. 
what 13 using a false, s 480, p. 1165. 
importer of goods can have his, p. II^. 
trade-mark in— 

calendars, p. 1167. 
labeis, p. 1167. 
gold bars, p. 1168. 

general name cannot be subject of. p. 1168. 
use of receptacle having a, p 1168. 

, . . . 

1172. 

s. 485, p. 3173. 
p. 1174. 

making or using false mark to deceive a public servant, s. 487, p. 1178. 
punishment for using false, s. 482. p 1170. 

Trafficking— 

in slaves, punishment for. a. 371. p; 885 

counterfeit currency notes, s 489B, p. IIW) 

Transfer— 

fraudulent, of property, s. 206, p. 509. 
meaning of, p. 510. 

Translation— 

a public servant framing an incorrect, s. 167, p 389 
making an incorrect copy, p 389. 
submitting a false report, p ' 389. 


Transportation— 

one of the punishments under the Code, s. 53, secondly, p. 84. 
for life, may be commuted, s. 55. p. 93. 

European or American to be sentenced to penal servitude instead oi, s 
calculation of fractions of, s. 57, p 94. 

treatment of offendera sentenced to—tmtil transported, s. 58, p 94. 
may be awarded instead of imprisonment, s. 59. p. 94. 
for less than seven years illegal, p 96 

not under special or local law, p. 97. ^ £ on 

cannot be substituted for impnsonmeiit in default of fine, p 97. 

' not to exceed the term of imprisonment, p. 96. 
mode of sentencing, p. 93 


56, p. 93. 



Transportation— concld. 

for life, for abetment of mutmy by an officer, soldier, sailor, or airman in the Army, Navy 
or Air Force, s. 132, p 319 

Ei\-mE, etc., false c%ndence with intent to procure conviction of offence punishable with, 
s. 195, p 490. 

person counterfeitinE Queen's com punishable with, s. 232, p 585. 
when murder pum^able with, s. 30^ p. 742 
murder by convict under sentence of, s. 303, p 756 

culpable homiade not amounting to murder when punishable with, s. 304, p 756. 
house-trespass m order to commit offence punishable with, s. 450, p. 1099 
unlawful return from—, s. 226, p 573 

See Criminal Trespass. 

Treasure trove— 

imsappropriation of a, p 973. 

Treating— 

at election is briber)', s. 171B, p 398. 
meamng of, s. 171E, expln, p. 403. 

Trespass— 

meaning of the term, as used in, s. 297, p 679. 
person committing—m a state of intoxication, s. 510, p 1272 
See Criminal Trespass 

Tnist— 

See Criminal Breach of Trust. 

Trustee— 

criminal breach of trust by a, p. 1002 
breaking opwi closed receptacle, s. 462, p. 1112. 

Turbulent aisembly— 

member of. who refuses to disperse after a lawful command, s. 151, p. 358 
if assembly already unlawful, s. 151, expln, p 358. 

Truth- 

how far a defence to a charge of defamation, pp. 1226. 1248 
onus lies on the person making imputation, p 12^. 

Umbrella- 

blow with an, amounts to hurt, p 818. 

Unborn child— 

See Chiu>. 

Unchastity— 

confession by a woman, how far provocation, p 729.' 
imputation of, threat for, s. 506, p. 12^. 

Underwriters— p 

casting away of a ship to cause loss to, s. 425, ill (e), p 1057. 

Undue influence— 

at an election, s. 171C, p. 400 

punishment, s 171F, p 403 

Unlawful assembly— 

definition of, s. 141, p 327. 
member of—; who is a, s. 142, p. 327. 

resistance to an unlawful search, p 329. 

illegal arrest, p 330 
order under Police Act, p. 330. 
enforcement of right of land. p. 331. 
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UoUwfuI assembly— concld, 

interrupting a procession, p. 332. 

illegal seiaure, p. 332. 
illegal construction of a dam, p. 333. 
removal of a thing, p. 333. 
power to disperse an unlawful assembly, p. 336. 
joint tnal of two opposite parties, p. 336. 
restoration of possession can be ordered, p, 336. 
death of complainant, p. 336. 
right of Crown to prosecute, p. 338. 
punishment for being a member of an, s. 143, p. 328 
jouiing unlawful assembly armed with a deadly weapon, s 144, p 337. 

knowing it has been commanded to disperse, s. 145, p. 338. 
punishment for rioting, s 148, p. 347. 
when armed with a deadly weapon, s. 149, p. 349. 

every member of an—guilty of offence committed in prosecution of common object, 
s 149, p. 349. 

act done tn prosecution of common object, p. 353, 

person retmng from fight has no further common object with those who contmue it, 
p. 354. 

non-liability without common obj'ect. p. 354. 
hinng, etc, persons to join in, s. 150, p. 356 

knowingly joining or continuing, after it is commanded to’disperse, s. 151, p 358. 
p. 358. 

refusal to disperse, p. 358. 

assaulting a public officer when suppressing an, s. 152, p. 359. 
wantonly giving provocation with intent to cause riot, 8. 153, p. 360. 
owmer or occupier or agent of land bound to give police notice of, s 154, p. 367. 
liability of a person for whose benefit riot is committed, s. 155, p, 370. 

agent of owner or occupier for whose benefit the riot is committed, s. 156, 
p. 371. 

harbouring person hired for. s. 157. p. 371. 
being hired to take part in, s. 158, p. 372. 
when, becomes an affray, ss. 159, 160, p. 373. 

See Affray ; Rioting. 

Unlawful compulsory labour— 

See G^mpuisorY Labour. 


Unlawfully— 

as occurring in, 8. 269. 

8. 374. 


Unlawful purpose— 

selling a minor girl for, s. 372. p. 886. 
buying a minor girl for, s. 373, p 891. 


Unlawful return— 

from transportation, s. 226, p. 573. 

Unlawful trade— 

See Public. Servant ; Trade. 


Unnatural lust— 

kidnapping or abducting a person for, s. 362, p. 865. 


Unnatural offences- 

punishment for. s. 377, p 904. 
attempt to commit, p. 1288. 

Unsound mind— 

• See Lunatic. 

Unstamped copper— 

is not com, though used as money, & 230, iH (5), p. 581. 



y»rr»nt-— 

resistance to an iliegai attadiment, p. 214 
. officer arting without warrant, p 213. 

■ illegal warrant, p 213 

. execution of a warrant, p 214 

assaulting a public ser\'ant while executing, s. 353, p 815 
« defect in the warrant is no defence, p 847. 

search without a proper order or warrant, p S17. 

'' unlawful act of public servant good defence, p 848. 
non-production of warrant at trial, p 849 


CTiter— 

deprii’atiori of use of, by unlawful assembly, s 141, fourth, p 327 
adulteration of—wnth milk, p. 629 
• pollution of—of spring or reserx’Oir, s 277, p 635. 

IS morabJe property, in theft, p 916. 

intrtxludng, in icc-house, is mischief, s. 425, ill (h), p 1C67 
mischief by dlt'erting, s. 430, p 1069 

diminution of supply of, p 1070 


Way— 

depnx'ation of nght of, by unlawful assembly, s. 141, p 327. 
See Public Way. 


Weapon— 

causing hurt by a dangerous, s. 324, p 805 

gnex'ous hurt by a dangerous, s 325, p 806. 


Wearing dress of soldier— 

when punishable, s. 140, p. 32S 
Wearing garb or carrying token— 
used by soldier, & 14C^ p 323 

pubhc servant, s. 171, p. 395. 

Weights and measures— 

false and fraudulent use of, s$ 264, 265, pp. 614, 615 
being in possession of false—with knowledge and intent, s 266, p 616 
false instrument should have been used, p 617 
m^ing or selling false, s 267, p. 618 

Wharfinger— 

criminal breach of trust by—in respect of property, s. 407, p 993 
Whipping— 

is a form of punishment added by the Whipping Act, p 89. 


Whipping Act- 


Sec The Appendix. 


a permanent mistress, p 60 
husband is not injury to, p 80. 
husband, commits no offence, ss 136. 212. 216. pp 322. 531 
intercourse by a man wjjb bis w/e causing grievous hurt, s 338 
between husband and—, if latter under 14, is rape, 

husband and mie under- 

Hindu Iaw,’p. 935 ' 

Afahomedan law, p 925 

adultery with, of another a 497 o lion 
enuemg away of another. & 498;’p iS? 
defamation of. complaint by husband, p. 1252. 


532, 543. 
p. B2i. 

375, fifthly. 
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WiU— 

sexual intercourse against—is tape, s. 375, p 907. 
denotes any testamentoy df^toeni, a 31, p. 64. 
alteration of a, is forgery, s. 464, ills, (/), 0). p. 1115 
forgery of, s. 467, p. 1137. 

fraudulent cancellation or destruction of, s. -iTT, : 
'WiWuWy— 

as used Jn s. 405, 978. 

s. 477A, p. 1157. 


Window— 

entry through a, is house brca')'> 

Witch- 

punishing a woman as a j 
Witchcraft— 

belief in, does not josiify l. 

With child— 

meaning of, p. 784. 

Witnesses— 

rclusal of—to bind themselves by oath 

ans^Ter examination on. s L 
sign record of examinatton, « I 
not producing a document, liable under s 1"5, 
bound to stgn depositions in revenue inquiry, 
criminating themselves, p 483. 
depositions of, must be taken in manner required i' 

P 483 

prevarication by, may amount to interruption of iud c i 
personation by, p. 1041. 

comment on witnesses in a case, s 499, cxcep. 5, pp 1-1 - > 
liability for defamation for statements while in witness bo\, ii 


Woman— 


definition of, s 10, p. 44 .. 

causing miscarriage of—with or whhout consent, ss 312. 313, PP_‘' 
death of—by act intended to cause iniscamage, s 314, P 
assaulting or using criminal force to—with intent to outrage her moae'f'- 
kidnapping a—from lawful guardianship, s. 361, p. 854. , 

kidnapping or abducting a—to compel marriage, or her being seati““ 
enticing or taking away or detaining with criminal intent a marneo. » 
threat to impute undiastity to, s. 506, p. 1266 
«ord or gesture or act intended to insult the modesty of a, s. H- 
indecent assault upon a, is not an attempt to commit rape, p. 9 ^ 
pregnant, capit^ sentence to be postponed, p 93. 
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Words— 

referring to act include ill^l omi^on, s. 32, p. 64. 
death caused by the dlfcct of, on imagination, p. 6S9 
causing ^iTOVocation in cases of tautdec, p. 721. , 
do not amount to an assault, s 351, e.Tp!n, p 841. 
used in defamation, s. 499, p 1211. 

insulting modesty of voman, s. 509, p. 1269 


Worship— 

injuring ©r defiling a place of, s- 295, p. 671. 
disturbing an assembly perfomung religious, s. 296, p. 676. 
t in a place of, s. 297, p 679. 

aM in a place of, s. 442. p 1090. 

• destroying a place of—by fire, 5. 436, p. lv/0, 

Scf Mischief. 



r 


trespass for, s. 297, p. 67S. 
uttenng words, for, s. 293, p 682, 


ining direciions or instrucUona is a “document" ». 29. p. 61. 
fising the terms of a contract is a ''document", s 29, itf, p 61. 

Kation of, s. 477A, p. 1157. 

statemeut— 

statements made in a. p 465. 

I liberatioQ— 

/inement of a person under, s. 345, p 835. 

confinement— 
fjtitjon of, s. 340, p. 829 

fest by third person at the direction of police-officer, p. 831. 

jtenlion throu^ moral force is sufficient, p Ml 

[difference between false imprisonment and malicious prosecution, p 831 

ialice not necessary, p 831. 

feriod of confinement not material, p. 831 

j mistaken exerase of power by a police-officer is not. p 832. 

tgal anest is not, p. 832. 

mrushment for, s. 342, p. 833 

jwhen, for 3 or more days. s. 343. p 834 

10 or more days. a. 344. p 834. 
a liberation wnt has issued, s. 345, p. 8 K. 
confineiBent is secret, s 346, p 836 
It is for purpose of extortion of property, s. 347, p 836 
confession, s. 348. p 837 

ssault oi' criminal force in attempt to commit, s 357 p 833 
idnappmg or abducting (or a, s 365. p 869 
{ person kidnapped or abducted, &. 3M, p 881 

Sii AmucTioN . Assaot .1 . Oiminai Force . KiEMArnnc 
M'RONCFi;!, Restraint ‘^^ArpiNc, 

^roagfui giio — 

definition of, s 23, p. 53 

See Dishonestly. 

i7rongful loss— 

definition of, s. 23, p 55 
breach of a condition is not, p 55 
secreting a document is not, p 56 
I caused by cheating, s. 4 IS, p 1(M5 
in mischief, a 425, p 1057. 

See Dishonestly 

Wrongful restraint— 

definition of, s. 339, p 826 

when—amounts to wiongful confinement, s 340, p. 829 

punishment for, s. 341, p 833. 

putting a person in fear of—in theft, s 382, p 934 

extortion, s. 383. p 935 
robbery- dacoity, s. 390. p. 943 
house-trespass, a. 452, p. upg ’ ' 

lo.kint h.« 5 .Atro.aAi, i ,55 ,, 

house-breaking, s, 455, p ijol ^ 
luikmE house-UKiaa by night, s 4Sx „ 

house-breaking by nirfit « ^ " 

misdiief committed after preparation made for causing, 5 . 440, p 
Set Wrongful Confinement. 


Ytafi- 

definibon of, s- 49, p. 80. 






